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"Haitdlbt,  J." 
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Page  288,  col.  i,  line  11 ;  fot  "  1867"  read  "  1869." 
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BOH,  P.  J.,"  rmd  "  Watsoh,  P.  J." 
Kebk  t).  StimoKB,  p.  369,  col.  ii;  /or  "C.  P.  No.  2" 

read  "  C.  P.  No.  3." 
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In  rc  Scdglcy  Avenue. 

Roads  ^  highways  y  and  bridges —  Opening  of 
streets  on  public  plans — Award  of  damages  by 
road  jury— Jurisdiction  of  the  Court  of  Quar- 
ter Sessions  to  issue  a  mandamus  to  the  City 
Treasurer  for  payment  of  damages — Distinc- 
tion between  the  right  to  issue  the  writ  and  the 
right  of  the  Court  to  enforce  its  judgments , 

The  confirmation  of  an  award  of  damages  by  a  road 
jury  for  opening  streets  under  the  Act  of  April  I,  1864, 
is  a  final  judgment,  the  liability  of  the  city  being  abso- 
lutely fixed  by  the  confirmation.  The  judgment  is  for  the 
payment  of  money. 

The  Court  of  Quarter  Sessions,  which  from  the  earliest 
period  in  this  State  has  had  exclusive  jurisdiction  in  all 
matters  relating  to  the  opening  of  streets  and  the  assess- 
ment of  damages,  although  it  has  no  power  to  issue  the 
prerogative  writ  of  mandamus,  has  the  right  to  issue  an 
order  to  enforce  a  judgment  standing  on  its  records.  This 
right  is  inherent  in  every  Court,  and  must  be  presumed 
to  exist  in  the  absence  of  legislative  inhibition. 

Legislation  in  regard  to  the  opening  of  streets  and  as- 
s^sment  of  damages  in  the  city  of  Philadelphia  reviewed 
by  Paxson,  J. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

The  petition  of  John  Taylor  to  the  use  of  Wil- 
liam Slater  set  forth  :  that  the  jury  appointed  to 
assess  the  damages  sustained  by  the  property 
owners  from  the  opening  of  Sedgley  Avenue  in 
the  city  of  Philadelphia  by  their  Report,  which 
was  confirmed  by  the  Court  March  13,  1875, 
awarded  the  sum  of  $800  to  two  lots  of  ground, 
marked  on  the  plan  annexed  to  the  Report  in 
the  name  of  John  Taylor;  that  the  latter  never 
was  the  owner  of  one  of  the  lots,  the  title  of 
which  was  vested  in  William  Slater;  that  John 
Taylor  did  not  receive  the  damages  awarded  to 
him  for  the  above  lot,  but  disclaimed  any  right 
to  receive  the  sum  of  I400,  which  remained  un- 
paid by  the  city,  and  which  the  petitioner,  as 
owner  of  the  lot,  was  willing  to  receive  as  dam- 
ages. The  petition  prayed  that  the  sum  of  I400, 
awarded  by  the  jury  to  John  Taylor,  with  inte- 
rest from  the  confirmation  of  the  Report,  might 
be  paid  to  Williaja  Slater  as  owner  of  the  lot. 
On  September   28,   1878,  John  Taylor  filed  a 


petition  to  the  use  of  William  Slater  for  a  writ  of 
mandamus  execution.  On  October  24,  1878, 
the  Court  granted  a  rule  upon  the  city  to  show 
cause  why  a  mandamus  execution  should  not  is- 
sue, returnable  November  2,  1878,  when  the 
rule  was  made  absolute.  Whereupon  a  writ  of 
mandamus  execution  was  issued  to  John  Taylor 
to  the  use  of  William  Slater  for  $400  and  inte- 
rest. The  Court  below  filed  no  opinion,  follow- 
ing the  decision  in  In  re  Lex  or  Mica  Street  (35 
Legal  Int.  282.) 

The  city  took  this  writ  of  certiorari,  assigning 
for  error  the  issuing  of  the  writ. 

/.  Howard  Gendell  and  Wm,  Nelson  West^ 
City  Solicitor,  for  the  city. 

Can  the  Court  of  Quarter  Sessions  issue  the 
writ  of  mandamus  based  upon  the  award  of  a 
road  jury?  The  Court  of  Quarter  Sessions  is  a 
court  of  criminal  jurisdiction.  It  has  no  general 
common  law  powers,  and  no  jurisdiction  beyond 
that  derived  from  statute.  It,  therefore,  has  no 
power  to  issue  the  writ. 

Assuming  the  Court  has  power  to  enforce  its 
judgments,  the  award  of  a  road  jury  is  not  a 
judgment,  and  the  proceeding  to  assess  the  value 
of  the  land  to  be  taken  for  a  street  is  not  a  suit. 
An  action  at  law  is  a  proceeding  to  redress  a 
wrong  already  suffered,  and  the  cause  of  action 
is  complete  before  suit  is  brought.  The  statutes 
forbid  the  opening  of  streets  until  after  assess- 
ment of  damages,  and  the  cause  of  action  follows 
the  suit.  The  award  is  a  mere  preliminary  ap- 
praisement of  the  value  of  the  land. 
Constitution,  Art.  XVI.  sec.  8. 

Therefore,  until  the  land  is  taken,  no  cause  of 
action  accrues  to  the  land-owner,  whose  remedy 
then  is  by  action  of  debt. 

City  of  Philadelphia  v.  Miskey,  18  Smith,  49. 

The  power  of  making  an  appropriation  for 
road  damages  is  lodged  in  the  City  Councils. 
By  the  Act  of  May  13,  1856,  orders  for  pay- 
ment of  road  damages  are  not  to  be  counter- 
signed or  paid  until  an  appropriation  is  made  by 
Councils.  The  Consolidation  Act  of  February 
2,  1854,  directs  that  **no  money  shall  be 
drawn  from  the  treasury  of  the  city,  except  the 
same  shall  have  been  previously  appropriated  by 
Councils  to  the  purpose  for  which  it  is  drawn.*' 
The  Act  of  1856  is  in  the  same  spirit  because  it 
prohibits  the  payment  of  road  damages  until  an 
appropriation  by  Councils.  The  Act  of  April 
I,  1864,  provides  that  **the  said  city  shall  pay 
to  the  respective  owners  of  the  property  damaged 
or  their  legal  representatives,  the  damages  so  as- 
ses.sed  for  said  opening."  How  shall  the  city 
pay?  The  Act  of  1856  requiring  an  appropria- 
tion by  Councils  was  not  repealed,  and  the  im- 
plication is  that  by  **the  City"  is  meant  City 
Councils,  not  the  City  Treasurer. 

Where  the  payment  is  made  by  the  mere  au- 
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thority  of  the  award  of  the  jury,  the  Act  of  June 
i3>  1836,  requires  the  payment  to  be  **out  of 
the  County  Stock." 

Stewart  v.  County  of  Philadelphia,  2  Barr,  340. 

The  writ  in  this  case  requires  the  Treasurer  to 
pay  money,  and  is  therefore  improper. 

In  re  Kensington  &  Oxford  Turnpike  Co.,  35  Leg. 
Int.  152. 

David  W.  Sellers  (with  whom  was  John  J. 
Snare  and  Jacob  Snare ^Jr,^)  contra. 

By  payment  of  the  award  **out  of  the  county 
stock,*'  required  by  the  Act  of  June  13,  1836, 
is  meant  payment  out.  of  the  fund  raised  by  taxa- 
tion for  county  purposes,  by  school  tax,  poor 
tax,  etc.,  taxes  for  county  purposes  eo  nomine^ 
and  for  county  liabilities.  In  1854  the  school 
tax,  health,  and  poor  taxes  were  abolished,  and 
it  was  provided  that  they  should  all  be  levied  as 
one  city  and  county  tax.  The  entire  fund, 
therefore,  raised  by  taxation  became  an  indis- 
criminate fund,  liable  for  all  the  city's  liabilities. 
Under  the  Act  of  April  21,  1858,  the  owner  of 
land,  through  which  a  street  has  been  laid  out  and 
the  damages  assessed,  may,  after  one  year,  in 
case  of  non-payment,  sue  the  city  therefor,  al- 
though the  street  has  not  been  opened. 
City  of  Philadelphia  v.  Dyer,  5  Wr.  463. 

By  the  Act  of  1864  the  award  became  conclu- 
sive evidence  of  the  city's  liability  to  pay.  The 
county  of  Philadelphia  was  put  on  a  footing 
similar  to  that  of  other  counties  in  the  State,  and 
the  Court  of  Quarter  Sessions  could  issue  an  or- 
der on  the  County  Treasurer  to  pay  out  of  any 
moneys  unappropriated. 

A  ft,  fa,  cannot  issue  upon  a  judgment  against 
the  city.  The  writ  must  be  a  mandamus  execu- 
tion under  the  Act  of  April  15,  1834,  and  it 
must  be  directed  to  the  City  Treasurer. 

Monaghan  v.  City  of  Philadelphia,  4  Casey,  207. 

The  word  mandamus  is  not  used  in  the  statute, 
but  the  order  of  the  Court  is  in  the  nature  of  a 
mandamus.     It  is  not  claimed  that  the  Act  of 
1834  authorizes  the  Court  of  Quarter  Sessions  to 
issue  a  mandamus  on  a  judgment  of  the  Court, 
but  that  it  has  power  to  issue  the  writ  to  enforce 
the  payment  of  an  award  of  road  damages. 
In  re  Lex  or  Mica  Street,  35  Leg.  Int.  182. 
Price  V.  County  Commissioners,  i  Wharton,  I. 
Commonwealth  v.  Commissioners  of  City  of  Philadel- 
phia, 2  Wharton,  286. 

March  3,  1879.  The  Court.  This  was  a 
proceeding,  in  the  Court  below,  under  the  Act 
of  April  I,  1864  (P.  L.  206)  to  compel  the  pay- 
ment of  the  damages  awarded  by  the  jury  for  the 
opening  of  Sedgley  Avenue.  The  report  of  the 
jury  was  filed  May  2,  1874,  and  exceptions 
thereto  were  dismissed  and  the  report  confirmed 
March  13,  1875.  ^^  ^t-  ^4>  1878,  the  Court 
below,  upon  petition  filed,  granted  a  rule  to 
show  cause  why  a  writ  of  mandaioaus  execution 


should  not  issue  in  favor  of  John  Taylor,  to  the 
use  of  Wm.  Slater,  the  damages  having  been 
awarded  to  Taylor  by  the  jury.  This  rule  was 
made  absolute  Nov.  2,  1878,  and  the  writ  issued 
the  same  day  in  accordance  with  the  prayer  of 
the  petition.  The  city  sued  out  this  writ  of 
certiorari^  and  assigned  for  error  the  order 
awarding  the  mandatory  execution. 

I  do  not  understand  the  objection  to  be  to  the 
form  of  the  remedy.  A  mandatory  writ  is  the 
only  means  known  to  the  law  by  which  a 
municipal  corporation  can  be  compelled  to  pay 
a  debt  or  perform  a  duty.  The  writ  oi  fieri 
facias  will  not  lie  against  such  corporations. 
(Monaghan  v.  The  City,  4  Casey,  207.)  If, 
then,  the  payment  of  road  damages  cannot  be 
enforced  against  the  city  in  this  form  of  proceed- 
ing, it  cannot  be  compelled  at  all.  It  is  con- 
tended, however,  that  the  Court  of  Quarter 
Sessions  has  not  the  power  to  issue  such  man- 
datory order,  but  that  suit  must  be  brought  upon 
the  award  in  the  Common  Pleas,  and  a  judg- 
ment recovered  thereon.  If  this  be  so,  the 
result  must  be  the  same  in  the  end,  as  the  Com- 
mon Pleas  can  only  enforce  its  judgment  when 
recovered  against  the  city  in  the  precise  manner 
in  which  the  Court  of  Quarter  Sessions  is  now 
attempting  to  compel  payment.  The  effect  of 
such  a  mode  of  proceeding  would  be  to  entail 
upon  the  city  a  considerable  amount  of  additional 
costs  in  each  award  of  road  damages,  and  to 
cause  vexatious  and  unnecessary  delay  to  every 
property  holder  whose  property  has  been  taken 
by  the  city. 

It  would  serve  no  good  purpose  and  unneces- 
sarily protract  this  opinion  to  review  ail  the 
legislation  in  regard  to  the  opening  of  streets 
and  the  assessment  of  damages  therefor  in  the 
city  of  Philadelphia.  Prior  to  the  Act  of  April 
21,  1855  (P.  L.  266),  the  payment  of  street 
damages  was  voluntary  on  the  part  of  the  city. 
The  city  might  not  open  the  streets  under  the 
old  system  in  force  for  many  years ;  it  was  pro- 
hibited from  opening  a  street  until  actual  pay- 
ment of  the  damages,  and,  unless  the  damages 
were  paid  within  one  year,  the  whole  proceed- 
ings felL  (Act  of  April  3,  1804,  4  S.  L.  198.) 
The  Act  of  1855  authorized  councils,  whenever 
they  shall  deem  the  public  exigency  to  demand 
it,  to  order  by  ordinance  any  street  upon  the 
public  plans  of  said  city  to  be  opened,  and  if  the 
damages  assessed  upon  such  opening  shall  not  be 
paid  within  one  year,  the  property  owner  may 
sue  the  city  to  recover  the  same.  The  said  Act 
further  provides  *  *  that  security  shall  be  given  by 
the  city  to  the  owner  for  the  payment  of  such 
damages  before  his  ground  shall  be  actually 
taken.'*  This  Act  provides,  as  we  have  seen,  a 
summary  method  by  which  streets  upon  the 
public  plans  of  the  city  may  be  opened,  but  re- 
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quires  security  to  be  given  as  a  condition  prece- 
dent to  the  actual  taking  of  the  land,  and  if  the 
damages  are  not  paid  within  a  year  the  owner 
may  sue  therefor.  There  is  no  lapse  by  reason 
of  the  non-payment  of  the  damages  for  a  year, 
as  there  was  under  the  Act  of  1804,  nor  could 
there  be  a  lapse  where  the  city  had  actually 
taken  the  property.  The  Act  of  1864,  under 
which  the  proceedings  were  instituted,  provides 
that  "when  said  award  is  confirmed  by  the 
Court,  the  street  shall  forthwith  be  opened  by 
the  proper  authorities  of  the  city  of  Philadelphia, 
and  said  city  shall  pay  to  the  respective  owners 
of  the  property  damaged,  or  their  legal  represen- 
tatives, the  damages  so  assessed  for  said  open- 
ing." The  3d  section  of  said  Act  further  pro- 
vides that  "when  the  Court  has  confirmed  the 
award  of  the  jury,  as  aforesaid,  the  solicitor  of 
the  city  of  Philadelphia  shall  notify  the  property 
owners  benefited  of  the  amount  assessed  against 
the  property  of  each,  and  have  delivered  to  them 
bills  for  the  sum  so  assessed ;  and  if  said  assess- 
ments are  not  paid  within  thirty  days  after  the 
delivery  of  the  bill,  said  solicitor  shall,  without 
delay,  file  a  claim  in  the  proper  Court  for  the 
amount  thereof  against  such  property,  which 
claims  shall  be  a  lien  against  the  premises 
assessed,  and  shall  be  collected  in  the  same  man- 
ner as  municipal  claims  are  now  by  law  col- 
lected." 

It  is  manifest  this  Act  worked  a  radical  change 
in  the  road  law  of  the  city  of  Philadelphia.  For 
the  first  time  authority  is  given  to  open  streets 
without  the  payment  of  damages,  or  giving 
security  therefor.  The  command  of  the  Act  is, 
that  when  the  award  of  damages  is  confirmed  by 
the  Court,  *'  the  street  shall  forthwith  be  opened," 
and  it  imposes  a  corresponding  duty  upon  the 
city ;  for  the  succeeding  sentence  in  the  same 
section  declares  **  and  said  city  shall  pay  to  the 
respective  owners  of  the  property  damaged,  or 
their  legal  representatives,  the  damages  so  as- 
sessed for  said  opening."  There  is  another 
peculiarity  in  the  Act  of  1864,  viz.,  the  finality 
of  proceedings  under  it.  This  does  not  appear 
in  any  of  the  previous  Acts ;  under  them  the  as- 
sessment of  damages  was  more  in  the  nature  of 
an  appraisement  of  the  value  of  the  land  pro- 
vided it  should  be  taken.  It  was  optional  with 
the  city  to  take  the  land,  and  as  a  sequence  op- 
tional with  the  city  to  pay.  But  in  proceedings 
under  the  Act  of  1864  there  is  a  final  adjudica- 
tion of  the  whole  matter.  The  damages  are  as- 
sessed against  the  city  as  the  party  primary  liable 
to  pay  them.  At  the  same  time  the  jury  are  re- 
quired to  assess  such  sum  against  the  properties 
benefited  as  to  them  shall  seem  just.  These  as- 
sessments, if  not  paid  within  thirty  days,  are  to 
be  filed  by  the  City  Solicitor  in  the  proper 
Court,  and  are  made  a  lien  upon  the  respective 


properties.  Just  here  it  is  important  to  consider 
the  effect  of  the  confirmation  of  the  award  under 
the  Act  of  1864 ;  on  the  one  hand  it  is  contended 
that  it  amounts  to  a  final  judgment,  on  the  other 
that  it  is  at  most  a  mere  ascertainment  of  the 
amount  of  damages,  and  is  not,  in  any  sense,  a 
judgment.  It  must  be  conceded  that  the  award 
when  confirmed  is  final.  The  rights  of  all  par- 
ties then  become  fixed.  The  damages  are  as- 
sessed against  the  city,  as  the  party  primarily 
liable  to  pay  them,  at  the  same  time  the  benefits 
are  assessed  upon  adjacent  properties.  These 
assessments,  if  not  paid  within  thirty  days,  are  to 
be  filed  by  the  City  Solicitor  in  the  proper 
Court,  and  become  liens  against  the  respective 
properties.  The  award  possesses  every  element 
of  finality.  It  is  binding  upon  all  the  parties, 
and  cannot  be  questioned  collaterally  in  any 
subsequent  proceeding.  It  is  true  it  is  not  a 
lien  ;  a  judgment,  however,  is  not  necessarily  a 
lien ;  it  is  made  so  by  statute.  A  judgment  is 
the  decision  or  sentence  of  the  law  given  by  a 
Court  of  justice  or  other  competent  tribunal  as 
the  result  of  proceedings  instituted  therein  for 
the  redress  of  an  injury.  (Bouvier  L.  Die,  title 
"Judgment.")  "The  judgment,"  says  Black- 
stone,  vol.  3,  p.  396,  "though  pronounced  or 
awarded  by  the  judges,  is  not  their  determination 
or  sentence,  but  the  determination  or  sentence  of 
the  law.  It  is  the  conclusion  that  naturally  and 
regularly  follows  from  the  premises  of  law  and 
fact,  and  depends  not,  therefore,  on  the  arbitrary 
caprice  of  the  judge,  but  on  the  settled  and  in- 
variable principles  of  justice.  The  judgment,  in 
short,  is  the  remedy  prescribed  by  law  for  the 
redress  of  injuries ;  and  the  suit  or  action  is  the 
vehicle  or  means  of  administering  it,  and  the 
language  employed  to  express  the  determination 
of  the  law  is  *  it  is  considered,*  consideratum  est 
per  curiam^  that  the  plaintiff  do  recover  his 
damages,  his  debt,  his  possession,  and  the  like." 
If  we  apply  these  familiar  principles  we  have 
here  a  suit  or  proceeding  in  Court,  an  injury  to 
be  redressed  ;  a  party  complainant  and  a  party 
defendant ;  a  jury  appointed  according  to  law  to 
hear  the  parties  and  decide  the  ca«^  upon  the 
evidence,  and  a  Court  to  revise  the  proceedings, 
correct  all  errors,  and  pronounce  final  judgment. 
It  was  contended,  however,  on  the  part  of  the 
city,  that  there  was  no  party  plaintiff  in  whose 
favor  final  judgment  can  be  pronounced ;  that 
until  the  land  is  actually  taken,  there  is  no  party 
injured  within  the  meaning  of  the  law.  ITiere 
would  be  more  force  in  this  suggestion  were  we 
considering  a  case  arising  under  the  general  road 
law  of  the  State  or  the  earlier  statutes  in  regard 
to  the  opening  of  streets  in  Philadelphia.  But 
the  system  now  in  force  there  is  altogether  pecu- 
liar. The  streets  of  the  city  of  Philadelphia  are 
laid  out  in  the  public  plans  in  advance  of  being 
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opened,  and,  when  such  plans  are  approved  by 
the  Board  of  Surveyors,  became  binding  upon 
all  parties  through  whose  land  such  contemplated 
streets  pass.  (Act  of  6th  June,  1871,  P.  L. 
1353.)  The  confirmation  of  the  plan  is  notice 
to  the  property  owner  that  at  some  future  time 
his  land  will  be  taken.  In  the  mean  time  he  can- 
not sell  it  to  advantage,  and  if  he  improve  it  he 
does  so  at  his  own  risk,  for  he  cannot  recover 
compensation  for  the  subsequent  loss  of  his  im- 
provements. There  is,  therefore,  an  inchoate 
taking  of  his  property ;  for  many  purposes  he  is 
deprived  of  the  use  of  it.  When  the  city  com- 
mences proceedings  for  the  actual  taking  of  his 
property,  and  a  jury  has  been  appointed  to  assess 
his  damages,  it  cannot  be  truly  said  that  he  is  not 
a  party  to  the  proceeding  and  a  party  injured. 

We  are  of  opinion  that  the  confirmation  of  the 
award  under  the  Act  of  1864  is  a  final  judgment; 
moreover,  it  is  a  judgment  for  the  payment  of 
money.  If  drawn  out  in  form,  it  would  be  that 
the  party  do  recover  from  the  city  his  damages, 
etc.  This  is  by  reason  of  the  present  duty  of  the 
city  to  pay  contained  in  the  Act  of  1 864,  and 
which  is  not  to  be  found  in  any  prior  acts,  except 
those  relating  specially  to  Fairmount  Park. 

It  is  contended,  however,  that  even  if  a  con- 
firmed award  under  the  Act  of  1864  is  a  judg- 
ment, there  is  no  power  in  the  Court  of  Quarter 
Sessions  to  issue  the  writ  of  mandamus.  I  con- 
cede that  the  Quarter  Sessions  cannot  issue  a 
mandamus.  It  never  had  such  power.  This 
writ  is  a  high  prerogative  writ,  and  in  England 
issued  only  out  of  the  King's  Bench.  In  this 
State  it  issued  formerly  only  out  of  the  Supreme 
Court,  in  which  the  powers  of  the  King's  Bench 
were  lodged.  The  Act  of  the  14th  June,  1836, 
(P.  L.  626),  conferred  the  power  upon  the  Courts 
of  Common  Pleas.  Under  the  present  Constitu- 
tion the  power  to  issue  it  in  this  Court  fell  with 
most  of  our  original  jurisdiction,  except  in  the 
single  instance  by  a  mandamus  to  Courts  of  inferior 
jurisdiction.  (See  Article  V.,  Section  3.)  But 
the  right  to  issue  a  mandamus,  and  the  right  of 
a  Court  to  enforce  its  own  judgments  are  entirely 
different  questions.  The  latter  right  is  inherent 
in  every  Court,  and  must  be  presumed  to  exist  in 
the  absence  of  any  legislative  inhibition ;  the  writ 
issued  in  this  case,  although  called  a  mandamus 
for  convenience,  is  not  so  in  point  of  fact.  It 
was  simply  an  order  issued  by  the  Court  to  en- 
force a  judgment  standing  upon  its  records.  This 
is  nothing  new.  The  payments  of  road  damages 
have  been  made  upon  orders  issued  in  the  Quar- 
ter Sessions  from  the  foundation  of  the  Govern- 
ment. No  other  Court  ever  had  any  jurisdiction. 
Such  orders  were  issued  in  Price  v.  The  County 
Commissioners,  (i  Wharton,  i);  Com.  v.  The 
Commissioners  (2  Id.  286).  In  each  of  those  cases 
the  Quarter  Sessions  issued  its  order  on  the  county 


treasurer  to  pay;  the  treasurer  declined  for  want 
of  funds,  and  an  application  was  then  made  to 
this  Court  to  enforce  the  order  of  the  Court  below 
by  mandamus.  The  mandamus  was  refused  for 
reasons  which  do  not  concern  the  present  con- 
clusion, but  no  one  doubted  the  power  of  the 
Quarter  Sessions  to  make  the  order.  Such  orders 
could  undoubtedly  have  been  enforced  by  the 
Court  in  which  they  were  made,  but  for  the  reason 
that,  as  I  have  before  stated,  a  confirmed  award 
of  a  road  jury  at  that  time  was  not  a  judgment. 
Had  there  been  a  judgment  upon  which  to  base 
the  proceeding,  I  see  no  reason  why  the  orders 
in  questions  could  not  have  been  enforced  by  the 
Quarter  Sessions  under  the  Act  of  15  April,  1834 
(P.  L.  538),  which  provides  for  the  enforcing  of 
judgments  against  counties  and  townships.  The 
6th  section  of  the  said  Act  is  as  follows :  *  *  If  the 
judgment  shall  be  obtained  against  a  county  in 
any  action  or  proceeding,  the  party  entitled  to 
the  benefit  of  such  judgment  may  have  execution 
thereof  as  follows,  and  not  otherwise,  viz. :  **  It 
shall  be  lawful  for  the  court  in  which  said  judg- 
ment shall  be  obtained,  or  to  which  such  judg- 
ment may  be  removed  by  a  transcript  from  a 
justice  of  the  peace  or  alderman,  to  issue  thereon 
a  writ  commanding  the  commissioners  of  the 
county  to  cause  the  amount  thereof,  with  the  inter- 
ests and  costs  to  be  paid  to  the  party  entitled  to 
the  benefits  of  such  judgment,  out  of  any  moneys 
unappropriated  by  such  county,  or  if  there  be  no 
such  moneys,  out  of  the  first  moneys  that  shall  be 
received  for  the  use  of  such  county,  and  to  en- 
force obedience  to  such  writ  by  attachment." 
In  Monaghan  v.  The  City,  supra^  it  was  held  that 
although  cities  are  not  expressly  named  in  this 
Act,  yet  they  are  clearly  within  its  spirit,  that  a 
fieri  facias  could  not  be  issued  against  the  city, 
and  that  the  only  remedy  was  the  mandatory  writ 
prescribed  by  the  Act  of  1834,  which  must  be 
directed  to  the  city  treasurer. 

There  being,  as  I  have  endeavored  to  show,  a 
final  judgment  in  the  Court  below,  is  there  any 
sufficient  reason  why  that  Court  may  not  enforce 
its  judgment  under  the  Act  of  1 834.  It  is  said  that 
to  do  so  would  change  the  nature  of  the  payment, 
that  by  the  8th  section  of  the  general  road  law  of 
13  June,  1836  (P.  L.  555),  the  damages  awarded 
by  the  jury  are  required  to  be  paid  in  county  stock. 
It  is  very  true  that  Stewart  v.  The  County  of  Phila- 
delphia (2  Barr,  340),  recognized  this  section  of 
the  Act  of  1836,  as  being  in  force  in  Philadelphia 
at  that  time.  It  is  not  in  force  there  now,  so  far 
as  payment  in  county  stock  is  concerned.  There 
is  now  no  such  stock  out  of  which  such  payments 
can  be  made.  It  was  swept  away  by  consolida- 
tion. There  is  now  no  county  board,  as  there 
was  prior  to  1854,  to  issue  such  stocks.  The 
bonds  of  the  old  districts  were  all  paid  or  taken 
up  by  new  certificates  of  the  loan  of  the  city  of 
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Philadelphia.  It  is  impossible,  therefore,  to  pay 
road  damages  in  county  stock,  and  even  if  it 
were  thought  desirable  to  pay  road  damages  in 
city  loan,  and  the  city  were  authorized  to  do  so, 
it  cannot  be  pretended  that  any  Act  of  the  Legis- 
lature could  compel  the  property  holder  to  accept 
such  loan  in  payment.  The  city's  own  promises 
to  pay  could  not  be  made  a  legal  tender.  Such 
methods  of  paying  debts  are  better  suited  to  the 
financial  genius  of  a  Micawber  than  to  the  con- 
sideration of  courts  of  Jaw.  The  Act  of  1836  did 
no  more  than  authorize  the  county  to  tender 
county  stock  in  payment  of  road  damages;  the 
claimant  had  the  right  to  accept  or  refuse ;  if  he 
accepted,  he  took  the  stock  as  payment;  if  he 
refused,  and  the  city  did  not  within  the  year  pay 
in  money,  the  proceedings  fell.  All  this  is 
changed  now ;  the  liability  of  the  city  is  abso- 
lutely fixed  by  the  confirmation  of  the  award,  and 
she  must  pay  in  money. 

It  is  further  said,  however,  that  the  land-owner 
must  either  wait  until  an  appropriation  shall  be 
made  by  councils,  under  the  4th  section  of  the 
Act  of  13th  May,  1856  (P.  L.  568;  Purdon, 
1288,  p.  128),  or  bring  his  action  of  debt  in  the 
Common  Pleas,  under  the  Act  of  21st  April, 
1855  (Purdon,  1287,  p.  124 ;  P.  L.  266).  The 
first  objection  seems  entirely  to  overlook  the 
plain  reason  why  the  Legislature,  by  the  Act  of 
1864,  required  the  city  to  pay  the  damages  upon 
the  confirmation  of  the  award  of  the  jury.  It  is 
a  part  of  our  fundamental  law  that  compensation 
shall  be  paid  or  secured  before  the  property  of 
the  citizen  shall  be  taken  for  public  use.  In  view 
of  the  unsatisfactory  financial  condition  of  some 
of  the  municipal  corporations  of  the  State,  this 
Court  has'  gone  far  enough,  in  my  judgment,  in 
holding  that  actual  payment  or  security  is  not 
necessary  on  the  part  of  such  corporations  to 
enable  them  to  take  private  property  for  public 
use ;  that  the  taxing  power  in  the  hands  of  such 
bodies  is  a  sufficient  security,  and  that  if  the 
Legislature  provides  a  remedy,  by  which  the  per- 
son Whose  property  is  taken  may  enforce  his 
right,  it  is  sufficient.  (City  of  Pittsburgh  v. 
Scott,  I  Barr,  309 ;  Commissioners  v.  Wood,  10 
Id.  93;  Yost's  Report,  5  Harris,  524;  Keenez'. 
Boro*  of  Bristol,  2  Casey,  46.)  Where,  as  by 
the  Act  of  1 864,  authority  is  given  to  the  city  to 
take  the  property  of  the  citizen  for  public  use, 
forthwith  upon  the  confirmation  of  the  award, 
we  can  understand  why  the  corresponding  duty 
of  payment  was  in  the  same  Act  imposed  upon 
the  city.  Nor  is  there  any  reason  why  the 
citizen,  whose  property  has  been  taken,  should 
be  compelled  to  knock  at  the  doors  of  Councils 
and  ask  for  an  appropriation.  They  may,  or 
may  not  make  such  appropriation,  or  they  may 
unreasonably  delay  it.  His  property  having  been 
taken,  and  his  right  to  compensation  established 


by  the  judgment  of  a  competent  tribunal,  he  is 
in  a  position  to  demand  satisfaction,  and  it  does 
not  rest  with  City  Councils  to  deny  it,  or  to 
delay  it,  at  their  pleasure.  Nor  is  there  any 
sufficient  reason  why  he  should  be  compelled  to 
bring  an  action  of  debt  in  the  Common  Pleas. 
To  do  so  under  the  Act  of  1855,  would  neces- 
sarily involve  the  delay  of  a  year.  It  may  well 
be  questioned,  in  view  of  the  constitutional  pro- 
visions above  cited,  whether  the  Legislature  may 
lawfully  restrain  the  property  owner,  whose  land 
has  been  taken  without  payment  or  actual 
security,  from  proceeding  at  once  to  obtain 
satisfaction.  Aside  from  this,  I  do  not  see  any 
well-founded  reason  in  public  policy  why  suit 
should  be  commenced  in  the  Common  Pleas ; 
such  suit  would  be  the  merest  formality.  The 
award  would  be  conclusive,  however  unjust  it 
might  happen  to  be.  The  city  could  not  defend 
upon  the  ground  that  it  was  oppressive.  The 
remedy  for  any  wrong  to  her  is  in  the  Quarter 
Sessions,  and  not  elsewhere.  There  are  other 
reasons  why  the  award  can  best  be  enforced  in 
the  Court  in  which  it  was  rendered.  An  award 
of  damages  by  a  road  jury  is  an  award  to  the 
owner  of  the  land,  whoever  he  may  be,  yet  such 
owner  is  not  always  entitled  to  the  money.  The 
land  taken  may  be  mortgaged  or  otherwise  en- 
cumbered. It  is  the  duty  of  the  City  Solicitor, 
before  such  award  is  paid,  to  examine  the  title 
of  the  alleged  owners,  and  procure  searches 
against  the  property.  It  may,  and  often  does 
happen,  that  the  sum  awarded  goes  in  whole  or 
in  part  to  the  lien  creditors.  The  writ  in  con- 
troversy is  grantable  in  the  discretion  of  the 
Court,  and  should  always,  as  in  the  case  in  hand, 
go  out  only  after  a  nile  to  show  cause.  This 
furnishes  an  opportunity  for  the  Court,  with  the 
aid  of  the  City  Solicitor,  to  examine  and  dispose 
of  all  these  delicate  questions.  It  is  no  answer 
to  this  to  say  that  the  Quarter  Sessions  is  an  in- 
ferior tribunal,  and  that  **it  is  a  court  for  the 
trial  of  crimes,  and  has  no  general  common  law 
powers.**  While  it  is  true  that  it  has  not  general 
common  law  powers,  it  is  equally  true  that  it  his 
had,  from  the  earliest  period  in  this  State,  the 
exclusive  jurisdiction  in  all  matters  relating  to 
the  opening  of  roads  and  streets  and  the  assess- 
ment of  damages  therefor.  Every  question  con- 
nected with  this  matter  has  always  been  committed 
to  its  care.  The  road  damages  throughout  the 
State  have  always  been  paid  upon  its  order.  It 
has  always  possessed  the  power  to  make  such 
orders  as  may  be  necessary  for  the  proper  dis- 
position of  the  sum  awarded  as  damages.  I 
notice  in  this  case  a  petition  to  impound  a  por- 
tion of  the  damages  awarded  to  one  of  the 
property  owners.  If  the  Quarter  Sessions  has 
not  this  power,  in  what  Court  is  it  lodged  and 
by  virtue  of  what  Act  of  Assembly  ?    I  am  un- 
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able  to  see  the  wisdom  or  the  policy  of  the  rule 
which  would  require  the  Quarter  Sessions  to 
hand  over  a  portion  of  its  unfinished  business  to 
another  Court  for  completion. 

The  case  of  the  City  of  Philadelphia  v,  Miskey 
(i8  P.  F.  Sm.  49)  was  cited  as  authority  against 
the  right  of  the  Court  below  to  issue  the  order 
in  question ;  that  was  a  suit  upon  an  award  by  a 
jury  appointed  to  assess  damages  under  the  Act 
of  Assembly  authorizing  the  land  to  be  taken  for 
Fairmount  Park.  The  Act  of  14th  of  April, 
1868  (P.  L.  1083),  which  is  a  supplement  to  the 
Fairmount  Park  Act,  provides  in  the  loth  section 
that  **  whenever  any  report  of  the  said  commis- 
sioners shall  have  been  confirmed  by  the  Court, 
the  valuation  made  shall  be  forthwith  payable  by 
the  city  of  Philadelphia."  This  is  substantially 
the  language  of  the  Act  of  1864  in  regard  to  the 
opening  of  streets;  but  the  question  presented 
by  this  record  was  not  before  the  Court  in  that 
case  and  was  not  considered.  It  cannot  be  re- 
garded as  authority  for  what  it  dofs  not  decide. 
In  the  case  in  hand  there  was  no  question  of  title. 
Damages  were  awarded  to  John  Taylor.  A  por- 
tion of  said  damages  was  paid  to  him  upon  a  prior 
mandatory  writ  issued  out  of  the  Quarter  Ses- 
sions. The  present  proceeding  was  had  upon 
the  petition  of  Wm.  Slater,  setting  forth  that  said 
damages  were  awarded  for  two  lots  of  ground,  as 
to  one  of  which  the  said  Taylor  never  had  title, 
but  the  title  to  which  was  in  the  petitioner.  As  the 
title  of  the  latter,  as  set  out  in  his  petition,  is  not 
denied  by  the  city,  and  is  expressly  admitted  by 
Taylor,  it  cannot  be  said  there  was  any  dispute 
about  title,  and  we  must  assume  the  Court  below 
was  satisfied  of  the  validity  of  Slater's  claim  to  the 
balance  of  the  sum  awarded  by  the  jury  and  not 
paid  over  to  Taylor. 

Since  the  passage  of  the  Act  of  1864  it  has 
been  the  practice  of  the  Court  of  Quarter  Sessions 
to  issue  like  mandatory  writs  to  compel  the  pay- 
ment of  road  damages  in  the  city  of  Philadelphia. 
Until  recently  I  never  knew  its  power  to  do  so 
denied  or  even  doubted.  This  is  not  conclusive, 
yet  it  is  not  without  weight  as  showing  the  uni- 
form construction  placed  upon  that  Act  by  the 
learned  and  experienced  Judges  of  that  Court. 
The  proceedings  are  affirmed. 

Opinion  by  Paxson,  J. 

Sharswood,  C.  J.,  and  Woodward  and  Trun- 
J^EY,  JJ.,  dissent. 


Oct.  &  Nov.  '78, 332.  Nov.  29, 1878. 

Commonwealth  ex  rel.  Fertig  et  al.  v. 

Patton  et  aU 

Constitutional  law — Art,  III,  sec.  7  of  Consti- 
tution  of  Pennsylvania — Special  legislation — 
Clc^sification  of  cities — Limits  to — Act  of  J 8th 
April,  J878. 

The  Act  of  April  i8th,  1878  (P.  L.  29),  entitled  "An 
Act  to  provide  for  the  holding  of  Courts  in  certain  cities  of 
this  Commonwealth."  is  in  conflict  with  Art  III.  Sec.  7 
of  the  State  Constitution,  and  is»  therefore,  unconstitntionsd 
and  void. 

Per  Paxson,  J.  There  can  be  no  proper  classification 
of  cities  or  counties,  except  by  population.  Geographical 
distinctions  cannot  be  resorted  to,  without  entering  the  do- 
main of  special  legislation. 

Act  of  23d  of  May,  1874,  and  Wheeler  v.  City,  22  Sm. 
338,  distinguished. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

This  was  a  proceeding  by  the  Commonwealth 
at  the  relation  of  Samuel  S.  Fertig  et  al.,  for  a 
mandamus  to  compel  the  Commissioners  of  Craw- 
ford County  to  provide  suitable  buildings  for  the 
holding  of  courts  in  the  city  of  Titusville,  in  ac- 
cordance with  the  Act'^of  i8th  April,  1878  (P. 
L.  29).     This  Act  provides — 

**That  in  all  counties  of  this  Commonwealth  where 
there  is  a  population  of  more  than  sixty  thousand  inhabi- 
tants, and  in  which  there  shall  be  any  city  incorporated  rt 
the  time  .f  the  passage  of  this  Act  with  a  population  ex- 
ceeding eight  thousand  inhabitants,  situated  at  a  distance 
from  the  county  seat  of  11. ore  than  twenty-seven  miles  by 
the  usually  travelled  public  road,  it  shall  be  the  duty  of  the 
President  Judge,  or  of  the  Additional  Law  Judge,  or  of 
either,  to  make  an  order  providing  for  the  holdin  ^  of  one 
week  of  Court,  or  more  if  necessarv,  at  the  discretion  of 
the  Court,  after  each  term  of  Court  lor  said  county,  for  the 
trial  of  civil  and  criminal  cases  in  said  city.  And  that  it 
shall  be  the  duty  of  the  President  Judge,  or  of  the  Addi- 
tional Law  Judge,  or  of  either,  to  assign  for  trial  at  the 
Courts  held  in  such  cities,  such  civil  and  criminal  cases  as 
the  convenience  of  the  public,  the  proper  administration  of 
justice,  the  residence  of  the  parties  or  of  the  witnesses 
shall  require.  It  shall  be  the  duty  of  the  President  Judge, 
or  of  the  Additional  Law  Judge,  or  of  either,  and  of  As- 
sociate Judges  in  counties  where  the  office  of  the  latter 
exists,  to  hold  said  Courts  in  said  cities,  at  the  times  in 
said  order  mentioned,  and  there  to  try  such  cases,  civil  or 
criminal,  as  shall  have  been  previously  assigned  for  trial. 
It  shall  also  be  the  duty  of  the  President  Judge,  or  of  the 
Additional  Law  Judge,  or  of  either,  to  hold  such  adjourned 
Courts  and  Argument  Courts  in  said  cities  for  the  transac- 
tion of  business  as  shall  not  require  the  i  itervention  of  a 
jury,  as  shall  in  their  judi^ment  be  required.  It  shall  be 
the  duty  of  the  jury  commissioners  of  all  counties  to  which 
this  Act  shall  a;:ply,  at  the  regular  time  for  the  drawing  of 
the  juries,  to  draw  an  additional  panel  or  panels  of  jurors, 
for  the  trial  of  civil  and  criminal  cases  in  said  city,  as  the 
order  of  the  Court  may  require,  but  nothing  herein  shall 
authorize  the  drawing  of  a  grand  jpry  to  sit  at  isaid  city. 

/•  It  shall  be  the  duty  of  the  Sheriff  of  the  county,  of  the 
Register  of  Wills,  and  Clerk  of  the  Orphans*  Court,  of  the 
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Prothodotary  of  the  Court  of  Common  Pleas,  of  the  Clerk 
of  the  Court  of  Oyer  and  Terminer,  General  Jail  Deli- 
very, and  Quarter  Sessions  of  the  Peace,  or  the  Deputy  of 
either,  and  of  the  District  Attorney,  to  attend  the  sessions 
of  the  said  Court  in  said  city,  and  to  bring  with  them  such 
papers,  dockets,  documents,  seals,  and  to  perform  such 
official  duties  as  said  Court,  in  the  transaction  of  its  business 
may  require.  It  shall  be  the  duty  of  the  Commissioners 
of  each  county  to  which  this  Act  shall  apply,  within  thirty 
days  after  its  passage,  to  procure  and  furnish  at  the  ex- 
pense of  the  county,  suitable  rooms  for  the  accommodation 
of  the  Court  and  its  officers  and  officials,  and  for  the  pro- 
pcr  and  convenient  transaction  of  business  in  each  of  said 
cities,  and  the  same  from  time  to  time  to  keep  in  proper 
order  and  repair. 

"  Whenever  any  application  shall  be  made  to  the  Court 
of  any  county  to  which  this  Act  shall  apply,  by  any  in- 
habitant of  any  such  city  for  license  to  sell  any  intoxicating 
liquors,  or  for  license  to  keep  a  restaurant  or  a  hotel,  or 
tavern,  it  shall  be  the  duty  of  the  Court  to  hear  and  decide 
upon  said  application,  when  sitting  in  said  city,  and  for 
the  purpose  of  hearing  and  deciding  said  application,  said 
Court  is  invested  with  full  power  to  order  all  needful 
rules.  Whenever  all  parties  or  their  Attorneys  of  Record 
in  any  cause  shall  apply  to  any  President  Judge,  or  Addi- 
tional Law  Judge  of  any  county  to  which  this  Act  shall 
apply,  to  hear  any  cause  now  pending  or  hereafter  com- 
menced in  any  of  the  Courts  of  said  county,  assigned  for 
trial  by  the  Court  when  silting  in  said  city,  it  shall  be  the 
duty  of  said  Judge  forthwith  to  make  said  assignment. 
And  whenever  a  like  application  shall  be  made  by  any  of 
the  parties  of  record  in  any  cause  now  pending  or  hereafter 
commenced  in  said  Court,  to  have  said  cause  tried  by  the 
Court,  when  sitting  in  said  city,  it  shall  be  the  duty  of  the 
Judge  to  hear  and  consider  said  application,  and  if  it  shall 
appear  that  said  cause  can  be  tried  at  less  expense,  and 
with  greater  convenience  to  the  parties  and  their  witnesses, 
at  the  said  city  than  at  the  county  seat,  he  shall  grant  the 
application,  and  make  such  assignment. 

"  Every  Court  in  any  county  to  which  this  Act  shall  ap- 
ply, shall  have  full  power  to  make  and  adopt  all  rules  or 
orders  it  may  require,  and  to  issue  all  writs  of  venire  and 
other  process,  for  the  transaction  of  its  business  in  said 
cities,  and  to  make  such  orders  as  may  be  necessary  to 
bring  before  it  when  sitting  in  said  cities,  all  persons  under 
imprisonment  upon  any  criminal  charge  whom  it  may  then 
design  to  try.  All  Acts  or  parts  of  Acts  inconsistent  here- 
with are  hereby  repealed." 

The  petition,  after  reciting  the  provisions  of 
said  Act,  set  forth,  substantially,  that  the  said  Act 
applied  to  Crawford  County,  and  that  the  city  of 
Titusville  came  within  its  provisions,  wherefore 
the  petitioners  prayed  that  a  mandamus  issue  for 
the  purpose  above  stated. 

An  alternative  mandamus  was  allowed,  and  a 
rule  granted  on  the  respondents  to  show  cause 
why  a  peremptory  writ  should  not  issue.  A  re- 
turn was  filed,  denying  certain  of  the  facts  alleged 
in  the  petition,  and  averring  that  the  said  Act 
was  unconstitutional,  under  Art.  III.,  sec.  7,  of 
the  Constitution.  Trial  by  jury  having  been 
waived,  the  cause  was  duly  submitted  to  the  Hon. 
Pearson  Church,  P.  J.,  who  upon  hearing, 
found,  int^r  a/ia,  the  following  facts,  viz : — 

( I*)  That  the  county  of  Crawford  had  a  popu- 
lation exceeding  60,000  at  the  time  of  the  passage 
of  the  Act. 

(2)  That  the  city  of  Titusville  had,  at  that 


time,  a  population  exceeding  8000 ;  that  it  was 
then,  and  is  now,  incorporated,  and  is  situate 
more  than  twenty-seven  miles  from  the  county 
seat,  by  the  usually  travelled  road. 

(3)  That  Crawford  is  the  only  county  in  the 
State  to  which  the  said  Act  would  apply. 

The  Court  then  declared  the  said  Act  uncon- 
stitutional and  void,  and  discharged  the  rule; 
whereupon  the  relators  took  this  writ,  assigning 
for  error  this  action  of  the  Court. 

Roger  Sherman  (with  him  Wm,  S,  Morris^ 
Samuel  Minor ^  D,  D.  Fassett,  Guthrie  &*  Byles, 
Z.  JV,  WiicoXy  Geo,  S,  Chase,  Samuel  Gruns- 
biney  and  Neill  <y  Heywang),  for  the  plaintiffs  in 
error. 

The  Act  referred  to  is  not  special  legislation. 
It  is  a  proper  classification. 

Wheeler  v,  Phila.,  27  P.  F.  Smith,  348. 
Kilgore  r.  Magee  et  aL,  5  Weekly  Notes,  61. 
Walker  v.  Cincinnati,  21  Ohio  St.  Rep.  42. 
Van  Riper  v.  Parsons,  40  N.  J.,  123. 

Wm,  R,  Boyle  (with  him  D.  M,  Farrelly, 
Thomas  Roddy,  and  F,  P,  Ray),  contra. 

The  manifest  intention  of  this  Act  is  to  affect 
Titusville  only,  there  being  no  other  city  in  the 
the  State  coming  within  its  provisions.  Hence 
it  is  special  legislation,  and,  therefore,  unconsti- 
tutional and  void. 

Art.  III.,  Sect.  7,  of  the  New  Constitution. 

Wheeler  v,  Phila.,  27  P.  F.  Smith,  3548. 

City  of  Columbus  v,  Mitchell,  31  Ohio,  607. 

January  6,  1879.  The  Court.  The  plain- 
tiffs filed  their  petition  in  the  Court  below,  pray- 
ing for  a  writ  of  mandamus  to  compel  the  com- 
missioners of  Crawford  County  to  provide  suitable 
buildings  for  the  courts  of  said  county  in  the  city 
of  Titusville.  The  relators  set  forth  in  said  peti- 
tion, that  they  are  citizens  and  taxpayers  of  Craw- 
ford County,  resident  inhabitants  of  the  city  of 
Titusville,  and  suitors  in  the  Court  of  Common 
Pleas  of  said  county;  that  by  the  Act  of  Assem- 
bly of  1 8th  of  April,  1878  (P.  L.  29),  it  was  pro- 
vided, inter  alia,  "That  in  all  counties  of  this 
Commonwealth,  where  there  is  a  population  of 
more  than  60,000  inhabitants,  and  in  which  there 
shall  be  any  city  incorporated  at  the  time  of  the 
passage  of  this  Act  with  a  population  exceeding 
8000  inhabitants,  situate  at  a  distance  from  the 
county  seat  of  more  than  twenty-seven  miles  by 
the  usually  travelled  public  road,  it  shall  be  the 
duty  of  the  President  Judge,  or  of  the  additional 
Law  Judge,  or  of  either,  to  make  an  order  pro- 
viding for  the  holding  of  one  week  of  court,  or 
more  if  necessary,  at  the  discretion  of  the  Court, 
after  each  regular  term  of  court  for  said  county 
for  the  trial  of  civil  or  criminal  cases  in  said 
city.*'  The  petition  further  avers  that,  at  the 
time  of  the  passage  of  said  Act,  the  county  of 
Crawford  had  a  population  exceeding  60,000; 
that  the  city  of  Titusville  was  at  that  time,  and  is 
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now,  an  incorporated  city,  with  a  population  ex- 
ceeding 8000,  and  situate  more  than  twenty-seven 
miles  from  the  county  seat  of  said  county  by  the 
usually  travelled  public  road ;  that  by  reason  of 
the  premises,  the  said  Act  apphes  to  Crawford 
County,  and  that  the  city  of  Titusville  is  within 
the  provisions  thereof;  that  by  the  fifth  section 
of  said  Act,  it  is  made  the  duty  of  the  commis- 
sioners of  the  county  to  provide  and  furnish  suit- 
able rooms  for  the  accommodation  of  the  Court 
and  its  officers ;  that  the  said  commissioners  had 
neglected  and  refused  to  perform  this  duty,  etc. 
Upon  the  filing  of  this  petition,  the  Court  awarded 
an  alternative  mandamus,  and,  at  the  same  time, 
granted  a  rule  on  the  commissioners  to  show  cause 
why  a  writ  of  peremptory  mandamus  should  not 
issue,  as  prayed  for. 

The  respondents  appeared  and  filed  a  return  to 
the  alternative  writ,  denying  some  of  the  material 
allegations  of  fact  in  said  petition,  and  averring, 
in  the  fifth  paragraph  of  said  answer,  that  the  said 
Act  of  Assembly  is  unconstitutional  and  void,  for 
the  reason  that  it  is  repugnant  to  that  portion  of 
the  Constitution  (Article  III.,  Section  7)  which 
declares  that  the  General  Assembly  shall  not  pass 
any  local  or  special  law  regulating  the  affairs  of 
counties,  cities,  townships,  wards,  boroughs,  and 
school  districts ;  changing  the  venue  in  civil  and 
criminal  cases ;  locating  or  changing  county  seats, 
etc.  The  relators  filed  a  traverse  to  this  return, 
and,  upon  the  cause  being  placed  at  issue,  the  par- 
ties waived  trial  by  jury,  and  the  Court  below  pro- 
ceeded to  dispose  of  the  case,  both  upon  the  law 
and  the  facts.  The  learned  Judge,  among  other 
facts,  found  the  following:  (i)  That  the  county 
of  Crawford  had  a  population  exceeding  60,000 
at  the  time  of  the  passage  of  the  Act.  (2)  That 
the  city  of  Titusville  had,  at  that  time,  a  popula- 
tion exceeding  8000;  that  it  was  then,  and  is 
now,  incorporated,  and  is  situate  more  than 
twenty-seven  miles  from  the  county  seat  by  the 
usually  travelled  road ;  and  (3)  That  Crawford  is 
the  only  county  in  the  State  to  which  the  said 
Act  would  apply. 

The  Court,  upon  hearing,  denied  the  writ. 

The  vital  and  controlling  point  in  the  case  is, 
whether  the  said  Act  is  obnoxious  to  the  Consti- 
tution as  being  special  legislation  within  the  terms 
of  the  constitutional  prohibition.  It  was  con- 
tended for  the  relators  that  the  case  came  within 
the  ruling  in  Wheeler  v.  The  City  (27  P.  F. 
Smith,  338),  and  that  the  Act  was  general,  inas- 
much as  its  applies  to  certain  counties  in  the 
State  as  a  class. 

A  comparison  of  the  Act  in  question  with  the 
Act  of  May  23,  1874,  under  which  the  case  of 
Wheeler  z^.  The  City  arose,  will  show  some  marked 
features  of  dissimilarity.  The  Act  of  1874  pro- 
vided for  the  classification  of  the  cities  of  the 
Commonwealth.     For  the  exercise  of  certain  cor- 


porate powers,  and  having  respect  to  the  numbers, 
characters,  powers,  and  duties  of  certain  officers 
thereof,  the  cities  then  in  existence,  or  thereafter 
to  be  created  in  the  Commonwealth,  were  divided 
into  three  classes.  It  is  true,  that  in  that  classi- 
fication, the  city  of  Philadelphia  was  the  only  city 
of  the  first  class.  But,  as  was  said  in  Wheeler  v. 
The  City,  legislation  is  not  intended  for  the  pre- 
sent merely;  it  provides  for  and  anticipates  the 
wants  of  the  future.  The  Act  of  1874  classifies 
cities  by  their  population.  The  Act  of  18  April, 
1878,  can  hardly  be  said  to  be  a  classification  of 
counties.  It  is  true,  it  speaks  of  all  counties  of 
more  than  60,000  inhabitants.  But  it  goes  on  to 
say  "and  in  which  there  shall  be  any  city  incor- 
porated at  the  time  of  the  passage  of  this  Act,  with 
a  population  exceeding  8000  inhabitants,  situate 
at  a  distance  from  the  county  seat  of  more  than 
twenty-seven  miles  by  the  usually  travelled  public 
road."  This  is  classification  run  mad.  Why 
not  say  all  counties  named  Crawford,  with  a  popu- 
lation exceeding  60,000,  that  contain  a  city  called 
Titusville,  with  a  population  of  over  8000,  and 
situate  twenty-seven  miles  from  the  county  seat? 
Or,  all  counties  with  a  population  of  over  60,000, 
watered  by  a  certain  river,  or  bounded  by  a  cer- 
tain mountain?  There  can  be  no  proper  classi- 
fication of  cities  or  counties,  except  by  popula- 
tion. The  moment  we  resort  to  geographical 
distinctions,  we  enter  the  domain  of  special  legis- 
lation, for  the  reason  that  such  classification  ope- 
rates upon  certain  cities  of  counties  to  the  per- 
petual exclusion  of  all  others.  The  learned 
Judge  finds  the  fact  that  Crawford  County  is  the 
only  county  in  the  State  to  which  the  Act  of  18 
April,  1878,  can  apply  at  the  present  time.  Said 
Act  rnakes  no  provision  for  the  future,  in  which 
respect  it  differs  from  the  Act  of  1874,  which,  in 
express  terms  provides  for  future  cities,  and  the 
expanding  growth  of  those  now  in  existence. 
That  is  not  classification  which  merely  designates 
one  county  in  the  Commonwealth,  and  contains 
no  provision  by  which  any  other  county  may,  by 
reason  of  its  increase  of  population  in  the  future, 
come  within  the  class. 

We  need  not  pursue  the  subject  further.  We 
are  of  opinion  that  the  legislation  referred  to  is 
special,  and  within  the  prohibition  of  the  Consti- 
tution. This  is  decisive  of  the  case,  and  renders 
a  discussion  of  the  other  points  involved  unne- 
cessary. 

Judgment  affirmed. 

Opinion  by  Paxson,  J.  Woodward  and  Mer- 
CUR,  JJ.,  absent. 
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Mason's  Appeal. 
Dean's  Estate. 


March  13,  1879. 


Decedents'  estates — Distribution  of  insolvent 
estates — Order  of  payment  of  debts — Lien 
creditors  y  rights  of,  to  share  of  personalty — 
Personalty  and  realty  funds — How  distributed. 

The  personal  estate  of  a  decedent  is  the  primary  fund 
for  the  payment  of  all  debts,  nnd  a  judgment  which  was  a 
lien  on  the  real  estate  of  the  decedent  in  his  lifetime,  is 
entitled  10  share  pro  rata  with  the  unsecured  debts  in  its 
distrii)Ution. 

In  the  distribution  of  a  decedent's  estate,  where  there 
are  two  funds,  one  ariing  from  the  personally,  and  one 
from  the  sale  of  real  estate,  and  there  are  both  lien  credit- 
ors and  unsecured  creditors,  the  personalty  fund  must  be 
distributed  first,  pro  rata,  among  both  classes  of  creditors, 
and  the  realty  afterwards  among  ihe  judgment  creditors 
alone,  in  the  order  of  their  liens. 

Ramsay's  Appeal,  4  Watts,  71,  commented  upon. 

For  purposes  of  distribution,  there  is  no  dbtinction  be- 
tween solvent  and  insolvent  estates ;  the  order  of  paying 
the  debts  is  the  same  in  both  cases. 

Appeal  from  the  Orphans*  Court  of  Luzerne 
County. 

This  was  an  appeal  by  William  Mason,  from  a 
decree  distributing  the  balance  in  the  hands  of 
the  administrators  of  Davis  Dean,  deceased. 
The  facts  were  these : — 

Davis  Dean  died  in  1876,  intestate  and  insol- 
vent, and  a  sale  of  his  real  estate,  for  the  pay- 
ment of  debts,  was  ordered  in  -the  following 
year.  This  sale  was  accordingly  had,  and  was 
subsequently  duly  confirmed. 

The  administrator's  account  was  filed  in  April, 
1878,  and  exhibited  a  fund  arising  from  the 
personal  property,  which,  after  deducting  costs 
of  the  audit  and  preferred  claims,  left  a  balance 
for  distribution  of  I2237.86.  It  further  showed 
a  fund  arising  from  the  sale  of  the  real  estate  of 
I41 26.92,  which  consisted  of  $1141.70  in  cash, 
and  a  balance  of  I2985.22  represented  by  mort- 
gages, which  did  not  become  due  until  some 
seven  months  after  the  audit  of  the  account. 
Unsecured  claims  were  proved  to  the  extent  of 
110,250.13,  and  liens  on  the  real  estate  to  the 
sum  of  I4281.75,  the  latter  including  judgments 
of  Mary  Dean  for  $573.50,  and  of  William 
Mason  for  I171. 

Upon  the  audit  it  was  contended,  on  behalf  of 
these  parties,  who  were  the  last  two  lien  credit- 
ors, that  the  personal  property  fund  should  be 
first  distributed  pro  rata  among  all  the  creditors, 
lien  and  unsecured  alike;  that  this  method  of 
distribution  would  have  paid  something  over 
fifteen  cents  on  the  dollar  to  both  the  secured 
and  unsecured  creditors;  and  the  lien  debts 
would  thus  have  been  reduced  some  $600,  and 


could  have  been  paid  in  full  out  of  the  real 
estate  fund,  which  lacked  only  about  $150  of 
being  able  to  pay  all  the  lien  debts  in  full  as  they 
were  proved  upon  the  audit. 

The  auditing  Judge  distributed  the  real  estate 
fund,  first,  to  the  lien  creditors,  in  the  order  of 
their  priority,  which  paid  part  of  Mary  Dean's 
judgment,  but  none  of  Mason's,  and  the  person- 
alty afterwards,  pro  rata,  among  the  general 
creditors,  Mary  Dean's  unpaid  balance,  and 
Mason's  judgment. 

Exceptions  were  filed  on  behalf  of  both  of  these 
lien  creditors,  and  upon  a  restatement  of  the 
adjudication,  correcting  some  minor  errors  of 
calculation,  Mary  Dean's  judgment  was  paid  in 
full  out  of  the  real  estate  fund.  The  Court 
(Rhone,  P.  J.)  dismissed  the  exceptions  of 
Mason,  viz :  that  the  auditing  Judge  erred  in  not 
distributing  first  the  personal  fund,  pro  rata,  to 
all  the  debts,  secured  and  unsecured,  and  in  first 
distributing  the  real  estate  fund  to  the  lien 
creditors ;  holding  that,  where  an  estate  is  insol- 
vent, judgment  creditors  may,  but  are  not 
obliged,  first  to  claim  a  dividend  out  of  the  per- 
sonal estate,  and  then  resort  to  the  real  estate  for 
any  deficiency ;  and  that  in  the  absence  of  any 
express  demand  on  either  fund,  it  is  presumed 
that  they  elect  to  claim  payment  out  of  that 
fund  which  they  have  in  their  immediate  grasp, 
and  which  will  the  most  directly  satisfy  them. 
(Morris  V,  01  wine,  10  Harris,  442.)  It  is  elemen- 
tary law  that  no  one  will  be  forced  upon  a  fund 
simply  to  accommodate  another  claimant,  unless 
such  fund  is  sufficient  to  satisfy  his  whole  de- 
mand. No  one  will  be  compelled  to  split  up  his 
claim,  and  roll  it  around  until  he  finds  satisfac- 
tion, when  he  has  under  his  immediate  control  a 
single  fund,  if  the  purpose  is  simply  to  accommo- 
date a  stranger  to  him.  We  cannot,  for  such  a 
purpose,  without  his  consent,  substitute  the  real 
estate  security  of  a  judgment  creditor  of  a  dece- 
dent for  the  personal  bond  of  an  administrator 
and  his  sureties,  given  for  personal  estate  only, 
and  thus  oblige  him,  in  case  of  the  default  of  the 
administrator,  to  pursue  two  sets  of  sureties — 
one  for  that  part  which  is  to  be  paid  out  of  per- 
sonal estate,  and  another  for  the  balance  awarded 
out  of  real  estate.  In  this  case  the  exceptant 
has  no  superior  equity,  for  his  present  demand 
cannot  be  complied  with  without  injuring  the 
general  creditors,  and  at  least  endangering  the 
rights  of  the  senior  judgment  creditors. 

A  decree  was  entered  in  accordance  with  this 
opinion,  distributing,  first,  the  real  estate  fund 
to  the  liens,  in  the  order  of  their  priority,  which 
paid  a  small  part  of  Mason's  claim ;  and,  as  to 
the  balance,  awarded  it  dipro  rata  share  with  the 
unsecured  debts,  of  the  personal  property  fund. 

From  this  decree  Mason  appealed,  assigning  as 
error  this  ruling  of  the  Court. 
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A.  D,  Dearly  for  the  appellant. 

It  has  been  settled  in  this  State,  since  Ram 
say's  Appeal  (4  Watts,  71),  that  the  personal 
estate  of  a  decedent  is  the  primary  fund  for  the 
payment  of  all  debts,  and  must  be  first  dis- 
tributed ;  this  rule  is  now  so  thoroughly  estab- 
lished as  to  have  become  te;ct-book  law. 
Scott  on  Ifitestate  Law,  187. 

The  principle  is  fully  sustained  in  the  analo- 
gous case  of  the  distribution  of  a  fund  in  the 
hands  of  an  assignee  for  the  benefit  of  creditors. 
And  in  Shunk  &  Freedley*s  Appeal  (2  Barr, 
304),  where  the  Court  was  dealing,  as  here,  with 
both  a  real  and  personal  fund,  the  opinion  of 
the  lower  Court,  upon  which  the  judgment  was 
affirmed,  says,  upon  this  point,  that  personal 
property  is  the  primary  fund  for  the  payment  of 
debts,  and  must,  in  the  first  instance,  be  appro- 
priated to  their  payment.  .  .  .  The  Court, 
it  would  seem,  must  base  its  orders  and  decrees 
on  the  principle  stated,  and  consequently  dis- 
tribute the  fund  arising  from  personal  effects  pro 
rata  among  all  the  creditors,  and  thus  ease  the 
land/r^  tanto  of  its  burden,  whether  the  claims 
be  secured  by  liens  on  the  realty  or  not,  no  exe- 
cution having  been  issued  against  the  personal 
property.     And  see  also — 

Morris  v.  Olwine,  10  Harris,  442. 

The  doctrine  of  election  is  inapplicable,  there 
being  no  inconsistent  or  alternative  rights  be- 
tween which  Mason  was  to  choose. 

Trustees  of  Bank  of  U.  S.,  2  Parsons,  148. 

Neither  has  the  doctrine  of  the  marshalling  of 
assets  any  bearing  upon  this  case. 

Torr's  Est.,  2  Rawle,  250. 
Kittera*s  Est.,  5  Harris,  422. 
(No  counsel  appeared  for  the  appellees.) 

March  24,  1879.  The  Court.  In  this  case 
there  were  two  funds  for  distribution ;  one  the 
proceeds  of  the  personal  estate,  the  other  the 
proceeds  of  the  sale  of  the  real  estate.  The 
Court  below  distributed  the  real  estate  fund  first, 
and  applied  it  to  the  payment  of  the  judgments 
which  were  liens  during  the  lifetime  of  the  dece- 
dent, and  then  applied  the  personal  fund  pro 
rata  to  all  the  claims,  including  the  judgments 
of  Mary  Dean  and  the  appellant.  The  result  was 
that  all  the  judgments  were  paid  in  full,  except 
the  judgment  of  the  appellant,  which  was  thrown 
entirely  upon  the  personal  fund,  and  of  course 
received  only  its  pro  rata  dividend.  From  this 
decree  of  distribution  an  appeal  was  taken  to  this 
Court  upon  the  ground  that  the  Court  below 
should  first  liave  applied  the  personal  fund  to  the 
payment  of  all  the  dthispro  rata.  The  effect  of 
this  would  have  been  that  the  lien  creditors  would 
have  received  a  dividend  out  of  the  personal 
estate,  which  would  have  so  reduced  the  amount 
of  the  incumbrance  as  to  let  in  the  judgment  of 


the  appellant  upon  the  real  estate  fund,  and  paid 
him  in  full.  There  would  of  course  have  been  a 
corresponding  reduction  in  the  dividends  to  the 
unsecured  creditors,  who  were  confined  to  the 
personal  fund. 

By  the  laws  of  this  State  all  of  a  man*s  debts 
become  a  lien  upon  his  real  estate  when  he  dies ; 
for  the  purposes  of  distribution,  however,  judg- 
ments recovered  during  the  lifetime  of  a  dece- 
dent are  entitled  to  priority  over  general  creditors 
out  of  the  proceeds  of  the  real  estate.     The  per- 
sonal estate  is  the  primary  fund  for  the  payment 
of  debts,  including  such  as  were  liens  upon  the 
real  estate.     I  know  of  no  rule  of  law  better  set- 
tled than  this.     It  hardly  needs  the  citation  of 
authorities,  and  I  refer  to  only  a  few  that  are  con- 
veniently at  hand.     (4  Kent's  Com.  429 ;  Wal- 
ker's Est.,  3  Rawle,  229;  Ramsey's  Appeal,  4 
Watts,  71 ;  Hoover  z/.  Hoover,  5  Barr,  351.)     If, 
therefore,  the  administrators  had  filed  a  partial 
account  containing  only  the  proceeds  of  the  per- 
sonal estate,  it  is  clear  that  such  proceeds  must 
have  been  applied  pro  rata  to  all  the  creditors, 
including  the  judgment  creditors  who  are  secured 
upon  the  real  estate.     This  would  have  produced 
the  precise  result  claimed  by  the  appellant.     So 
much  was  admitted  by  the  learned  Judge  of  the 
Orphans'  Court,  but  inasmuch  as  there  were  two 
funds  for  distribution  at  the  same  time,  and  the 
estate  was  insolvent,  he  held  that  the  creditors 
may,  but  are  not  obliged  to  claim  a  dividend  out 
of  the  personal  estate,  and  then  resort  to  the  real 
estate  fund  for  any  deficiency  ;  and  further,  that 
in  this  case  \ht  appellant  has  no  superior  equity 
which  entitled  him  to  throw  the  judgment  creditors 
upon  the  personal  fund,  in  the  first  instance,  to 
the  manifest  injury  of  the  general  creditors.     I 
concede   there  is  no  equity  in  the  appellant's 
claim,  but  this  is  not  a  question  of  equities,  or  of 
the  marshalling  of  assets,  nor  is  it  a  question  of 
election  by  creditors  between  funds ;  on  the  con- 
trary, it  is  a  matter  of  the  payment  of  debts  in 
the  order  prescribed  by  the  Act  of  Assembly.     As 
before  said,  the  personal  estate  is  the  primary 
fund  for  the  payment  of  all  debts.     Until  that  is 
exhausted,  or  shown  to  be  insufficient,  the  law 
will  not  permit  the  administrators  to  sell  the  real 
estate,  and  then  only  so  much  thereof  as  may  be 
necessary  to  make  up  the  deficiency  of  the  per- 
sonal estate.     The  Act  of  24th  of  February,  1 834 
(P.  L.    77;    Purdon,  421),  provides  that  **all 
debts  owing  by  any  person  within  this  State  at  the 
time  of  his  decease  shall  be  paid  by  his  executors 
or  administrators,  so  far  as  they  have  assets,  in  the 
manner  following,  viz.  :    i.    Funeral   expenses, 
medicine  furnished  and  medical  attendance  given 
during  the  last  illness  of  the  decedent,  and  ser- 
vants' wages  not  exceeding  one  year.     2.  Rents 
not  exceeding  one   year.     3.  All  other  debts, 
without  regard  to  the  quality  of  the  same,  except 
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debts  due  to  the  commonwealth,  which  shall  be 
last  paid.  There  is  no  distinction  here  between 
solvent  and  insolvent  estates;  the  order  of  pay- 
ing debts  is  the  same  in  either  case.  Nor  is  there 
any  question  of  equities,  or  of  marshalling  assets ; 
it  is  an  order  of  the  payment  of  debts  which  must 
be  observed  in  all  cases.  The  executor  or  ad- 
ministrator has  no  discretion  ;  he  shall  pay,  is  the 
imperative  command  of  the  statute,  in  the  order 
therein  prescribed.  Hence,  when  personal  estate 
comes  to  his  hands,  he  must  apply  it  first  to  the 
preferred  debts  specified  in  the  Act,  and  then  to 
*'  all  other  debts,  without  regard  to  the  quality  of 
the  same,**  and  for  this  he  is  responsible  upon 
his  official  bond.  Nor  can  this  order  of  the  pay- 
ment of  debts  be  changed  by  any  arrangement 
between  a  class  of  creditors  and  the  administrator. 
In  the  case  in  hand,  had  the  personal  estate  been 
sufficient  for  the  payment  of  all  the  debts,  includ- 
ing general  and  lien  creditors,  it  is  too  plain  for 
argument  it  would  have  been  the  duty  of  the  ad- 
ministrators so  to  have  applied  it,  and  thps  to 
have  relieved  the  real  estate  for  the  benefit  of  the 
heirs.  The  same  principle  must  be  applied 
though  the  estate  be  insolvent.  No  authority 
can  be  found  in  this  State  to  sustain  the  position 
of  the  appellees.  Ramsey's  Appeal  (4  Watts,  71) 
is  the  only  case  in  point  that  I  have  found,  or 
that  has  been  called  to  our  attention,  and  that  is 
with  the  appellant.  It  is  not  well  reported,  but 
enough  is  clear  to  show  that  there  were  two  funds 
as  here,  the. one  real  and  the  other  personal,  and 
one  of  the  main  questions  was  whether  the  per- 
sonal fund  should  be  first  applied  pro  rata  among 
all  the  creditors.  This  appears  from  the  follow- 
ing exception  :  **  There  was  error  in  not  decree- 
ing the  personal  fund  to  be  first  applied  to  the 
payment  of  the  debts  of  the  deceased  according 
to  the  statute  of  distribution,  and  then  applying 
the  fund  raised  by  the  sale  of  the  real  estate  to 
the  payments  of  the  liens  upon  it.**  It  was  said 
by  Mr.  Justice  Rogers,  in  delivering  the  opinion 
of  the  Court:  "The  personal  fund,  including 
of  course  the  money  arising  from  the  sale  of  the 
land  not  bound  by  judgments  obtained  in  the 
lifetime  of  the  deceased,  must  be  distributed  in 
the  first  place  among  the  creditors  in  the  order 
prescribed  by  the  Act.  It  is  made  the  duty  of 
an  executor  or  administrator  to  pay  all  the  debts 
of  the  intestate  in  the  manner  therein  prescribed. 
.  .  .  .  The  personal  property  of  a  decedent 
is  the  primary  fund  for  the  payment  of  all  debts, 
and  this  is  as  true  of  a  judgment  which  is  a  lien 
on  the  real  estate  in  the  life-time  of  the  decedent 
as  of  any  other  debt.  It  is  only  in  case  there  is 
an  insufficiency  of  personal  estate,  that  an  Or- 
phans* Court  will  order  a  sale  of  real  estate  to 
pay  debts."  Ramsey's  Appeal  was  decided  nearly 
half  a  century  ago.  Its  principle  was  recognized 
and  followed  in  the  somewhat  analogous  case  of 


Shunk  and  Freedley's  Appeal  (2  Barr,  304), 
where  there  was  a  fund  for  distribution  in  the 
hands  of  an  assignee  for  creditors.  Shunk  and 
Freedley*s  Appeal  was  cited  and  approved  in 
Morris  z/.  Olwine  (10  Harris,  422).  I  know  of 
no  case  in  conflict  with  Ramsey's  Appeal ;  cer- 
tainly no  such  case  was  cited  upon  the  argument. 
That  it  has  not  been  questioned,  is  persuasive 
evidence  of  the  general  approval  of  the  profes- 
sion of  the  principles  it  established. 

The  decree  is  reversed  at  the  cost  of  the  appel- 
lees, and  it  is  ordered  that  the  record  be  remitted 
to  the  Orphans*  Court  with  directions  to  make 
distribution  in  accordance  with  the  principles 
indicated  in  this  opinion. 

Opinion  by  Paxson,  J.     Mercur,  J.,  dissents. 


Jan.  '79.  125. 


Hayes's  Appeal. 
Graham's  Estate. 


Feb.  26,  1879. 


Decedents*  estates — Intestacy — Descent —  Heirs 
and  next  of  kin — First  cousins  to  take  per 
stirpes^  and  without  distinction  of  blood — 
Acts  of  Aprils,  1833,  and  April  27,  iSsS- 

Under  the  Act  of  April  27,  1855  (P.  L.  368),  the  chil- 
dren of  deceased  nncles  and  aunts  of  an  intestate  take 
ptr  stirpes  the  share  to  which  their  parents,  if  living, 
would  have  been  entitled,  and  not  per  capita. 

The  Act  of  April  27,  1855  (P.  L.  368),  constituted  the 
grandchildren  of  brothers  and  sisters,  and  the  children  of 
uncles  and  aunts,  additional  classes  of  collateral  heirs  as 
distinguished  from  next  of  kin.  The  provisions,  there- 
fore, of  section  14  of  the  Act  of  April  8,  1833  (P.  L. 
315),  have  no  application. 

Brenneman*s  Appeal,  4  Wr.  115,  followed. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

The  facts  were  as  follows :  Rosetta  M.  Graham 
died  November  10,  1877,  intestate,  unmarried, 
and  without  issue.  Her  nearest  relatives  were 
ten  first  cousins,  the  children  of  the  decedent's 
deceased  paternal  uncles  and  maternal  aunts, 
viz.:  ex  parte  pater na,  (i)  three  children  of 
Alexander  Graham,  (2)  one  child  of  Thomas 
Graham,  and  (3)  three  children  of  John  Graham. 
Ex  parte  materna,  (4)  one  child  of  Mrs.  Bar- 
num,  maternal  aunt,  and  (5)  two  children  of 
Mrs.  Vanhorn,  maternal  aunt  of  the  half-blood. 

Upon  the  audit  of  the  account  of  the  adminis- 
trator, the  auditing  Judge  (Penrose,  J.)  awarded 
the  fund  among  the  cousins  per  stirpes,  saying, 
inter  alia:  **  Whether  the  parties  shall  take/><rr 
stirpes  or  per  capita  is  a  question  which  if  it  were 
res  Integra  would  now  be  decided  without  hesi- 
tation in  favor  of  the  latter  view But 

so  long  as  Brenneman's  Appeal  (4  Wright,  p. 
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115)  stands  unreversed,  it  is  binding  upon  the 
Orphans*  Court.** 

To  this  adjudication  exceptions  were  filed  by 
the  children  of  Alexander  Graham,  which,  after 
argument,  were  dismissed  by  the  Court.  (See 
opinion  of  Penrose,  J.,  reported  6  Weekly 
Notes,  402).  Whereupon  the  exceptants  took 
this  appeal,  assigning  for  error  the  action  of  the 
Cour\ 

Henry  J,  McCarthy  and  Wm.  A.  Marr^  for 
appellants. 

Distribution  when  all  stand  in  an  equal  degree 
to  the  decedent  is  per  capita  and  not  per  stirpes. 
Act  of  April  14,  1833.  P.  L.  315. 
Parke  &  Johnson's  Dig.  781. 
Miller's  Appeal,  4  VVr.  387. 
Scott  on  the  Intestate  Law,  483-487. 
In  Brenneman's  Appeal  (4  Wr.  115)  the  atten- 
tion of  the  Court  was  not  called  to  section  14 
of  the  Act  of  1833,  and  besides  it  has  been  over- 
ruled by  Miller*s  Appeal  {supra). 
John  T,  Spencer y  for  appellees. 
Any  other  construction  of  the  Act  of  1855 
(P.  L.  368)   than  that  adopted  by  the  Court 
below  would  be  a  plain  violation  of  its  terms. 
Brenneman's  Appeal,  supra. 
Lane's  Appeal,  4  Casey,  487. 
Krout's  Appeal,  10  Sm.  380. 
Person's  Appeal,  28  Id.  123. 
Miller's  Appeal  {supra)  cannot  be  regarded  as 
a  construction  of  the  Act  of  1855,  for  the  distri- 
butees were  nephews  of  the  decedent,  and  there- 
fore one  degree  too  near  for  the  Act  to  apply. 

March  24,  1879.  The  Court.  The  Act  of 
April  8,  1833  (Pamph.  L.  315),  after  providing 
in  the  fourth  section  for  brothers  and  sisters  and 
nephews  and  nieces,  declares  in  the  seventh  and 
eighth  sections  that,  **in  default  of  all  persons 
hereinbefore  described,  the  real  and  personal 
estate  of  the  intestate  shall  descend  to  and  be  dis- 
tributed among  the  next  of  kin  to  such  intestate ; 
provided,  that  there  shall  be  no  representation 
admitted  amongst  collaterals  after  brother's  and 
sister's  children."  The  effect  of  these  provisions 
was  to  exclude  the  grandchildren  of  brothers  and 
sisters  wherever  there  were  brothers  or  sisters 
living,  and  also  the  children  of  uncles  and  aunts 
wherever  there  were  uncles  or  aunts  living.  It 
was  to  remedy  this  supposed  injustice  that  the 
Act  of  April  27,  1855,  section  2  (Pamph.  L. 
368)  was  passed.  It  constituted  the  grandchil- 
dren of  brothers  and  sisters  and  the  children  of 
(incles  and  aunts  additional  classes  of  collateral 
heirs  as  contradistinguished  from  next  of  kin. 
It  would  have  been  very  easy,  if  it  had  been  in- 
tended to  have  framed  the  Act  so  that  the  14th 
section  of  the  Act  of  1833  would  have  applied, 
to  say,  that  when  they  should  all  be  in  equal  degree 
they  should  continue  to  take  as  they  had  done,  as 
next  of  kin  per  rapita,  2Lndper  stirpes  only  when 


there  were  living  nephews  and  nieces  or  uncles 
and  aunts.  But  the  legislature — whether  by  de- 
sign or  inadvertence — did  not  do  so,  but  directed 
in  the  plainest  and  most  explicit  terms  that  **  the 
real  and  personal  estate  shall  descend  and  be  dis- 
tributed among  the  grandchildren  of  brothers 
and  sisters  and  the  children  of  uncles  and  aunts 
by  representation,  such  descendants  taking 
equally  among  them  such  share  as  their  parent 
would  have  taken  if  living."  No  one  can  ques- 
tion that  by  these  words,  as  to  these  new  classes 
of  collaterals,  the  rule  of  representation  was 
established  whether  they  stood  in  unequal  or 
equal  degrees  of  relationship  to  the  intestate. 
As  to  them  the  rule  of  the  14th  section  of  the 
Act  of  1833  was  changed.  How  then  could  this 
Court  have  decided  otherwise  than  it  did  in 
Brenneman's  Appeal  (4  Wright,  115),  unless  it 
had  assumed  to  change  the  language  of  the  Act 
of  1855  in  order  to  make  the  whole  system  uni- 
form and  harmonious  ?  Is  it  at  all  probable  that 
the  Judges  who  decided  that  case  without  a  dis- 
sent could  have  overlooked  the  14th  section  of 
the  Act  of  1833,  as  is  now  supposed  ?  We  think 
the  Act  of  1855  was  rightly  construed  in  Bren- 
neman's Appeal,  and  on  the  authority  of  that 
case  affirm  the  decree  of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Sharswood,  C.  J. 


©tiarter  ^eddions. 


Q.  S.  of  Lycoming  Co.  April,  1879. 

Overseers  of  Poor  of  Davidson  Township 

V.  Overseers  cf  Poor  of  Moreland 

Township. 

Paupers — Poor  laws  of  Pennsylvania — Removals 
of  pauper — Settlement  of  pauper  y  when  derived 
from  parent — Emancipation  of  a  child  at  21 
years  of  age — Able-bodied  children  arriving  at 
21  become  ipso  fcuto  emancipated — Effect  of  a 
change  of  residence  by  parent  and  emancipated 
child y  followed  by  service  in  the  parent' s  family 
without  a  contract  of  hiring. 
Appeal  from  order  of  removal.  The  follow- 
ing were  the  facts : — 

Many  years  ago,  Ann  Sperry,  at  the  age  of  25, 
removed  with  her  father  from  Huntingdon 
Township,  Luzerne  County,  to  Davidson  Town- 
ship,   Lycoming  "  County.     She  was  sound    in 
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mind  and  body,  and  for  some  years  remained 
with  her  father,  doing  housework,  without  a  con- 
tract of  hiring,  hope  of  reward,  or  actual  com- 
pensation beyond  her  board  and  clothing.  On 
this  a  claim  of  settlement  in  Davidson  was  sub- 
sequently founded.  From  1844  to  1868  Ann 
lived  in  Benton  and  various  other  districts,  with- 
out gaining  a  settlement  in  any.  In  1 868,  after  a 
few  months'  residence  in  Moreland  Township, 
Lycoming  County,  Ann  was  disabled  by  a  fall 
on  the  ice,  and  became  a  township  charge.  In 
1869  two  justices  of  Lycoming  County  made  an 
order  directing  the  overseers  of  Moreland  to 
care  for  her  "  until  she  could  be  removed  to  her 
last  legal  settlement."  Soon  afterwards  the 
Moreland  overseers  took  her  and  left  her  in 
Davidson  Township,  Sullivan  County,  at  the 
residence  of  her  half-brother,  alleging  that  David- 
son was  her  **  last  legal  settlement.**  Her  half- 
brother  being  unable  to  support  her,  the  David- 
son overseers,  alleging  that  if  she  ever  had  a 
settlement  in  Davidson  she  had  afterwards  lost 
it  by  going  to  Benton  Township,  Columbia 
County,  obtained  an  order  for  her  removal  back 
to  Moreland,  which  was  effected.  This  order 
of  return  was  affirmed,  both  on  appeal  to  the 
Quarter  Sessions  of  Sullivan  County,  and  on 
writ  of  error,  the  Supreme  Court  holding  that  it 
was  incumbent  on  Moreland  to  ascertain  her 
"last  legal  settlement.**  (Moreland  v,  David- 
son, 21  Sm.  371.) 

The  Moreland  overseers  then  obtained  an  order 
for  Ann*s  removal  to  Benton  Township,  Columbia 
County,  but  on  appeal  to  the  Quarter  Sessions  of 
Lycoming  County,  the  Benton  overseers  proved 
that  Ann  had  no  settlement  there,  and  the  order 
was  reversed.  The  Supreme  Court,  on  writ  of 
error,  affirmed  this  decree,-  and  decided  that 
'*  Moreland  must  resort  to  the  last  place  of  legal 
settlement  of  the  pauper,  wherever  that  shall  be 
found.'*  (Moreland  v.  Benton,  3  Weekly  Notes, 
20.) 

The  Moreland  overseers  then,  in  1877,  again 
obtained  an  order  of  removal  to  Davidson  Town- 
ship, and  Ann  was  sent  there,  whereupon  the 
Davidson  overseers  took  this  appeal  to  the  Quarter 
Sessions  of  Lycoming  County.  All  the  testimony 
taken  in  the  former  proceedings  was  read  in 
evidence,  and  new  testimony  was  taken,  which 
tended  to  show  that  Ann  had  never  acquired  a 
legal  settlement  after  leaving  Davidson. 

O.  H.  Reighard  and  F,  F,  Drake,  for  the 
appellant. 

Moreland  is  concluded  by  the  decree  in  21  Sm. 
373>  from  again  calling  upon  Davidson  to  take 
charge  of  this  pauper. 

It  is  not  proved  that  Davidson  was  her  last 
legal  settlement. 

Linn,  Bently,  and  Bently  &*  Parker,  contra. 


April  15,  1879.  The  Court.  Two  ques- 
tions are  raised  in  the  proceedings  before  us  in 
this  case  :  ( i )  Whether  or  not  Moreland  Town- 
ship is  concluded  by  a  former  decree  from  again 
calling  upon  Davidson  Township  to  take  charge 
of  this  pauper.  (2)  Whether  or  not  Davidson 
Township  is  the  last  place  of  settlement  of  the 
pauper  Ann  Sperry. 

(i)  As  to  the  first  question  it  is  to  be  noticed 
that  the  proceeding  reported  in  21  P.  F.  S., 
supra,  was  between  the  same  parties,  and  related 
to  the  same  subject  matter  as  the  one  before 
us,  viz.,  the  ascertainment  of  the  last  place  of 
settlement  of  the  pauper  Ann  Sperry.  And  it  is 
also  to  be  noticed  that  in  that  proceeding  More- 
land  Township  was  the  appellant.  Chief  Justice 
Gibson  in  West  Buffalo  v.  Walker  Township  (8 
Barr,  180),  said:  **It  appears  that  an  order  of 
the  Sessions  confirming  an  order  of  removal  is 
conclusive  against  the  appealing  parish  against 
all  the  world.**  In  the  view  we  take  of  this 
branch  of  the  case  it  becomes  necessary  to  in- 
quire into  the  effect  to  be  given  to  the  fact  ap- 
pearing in  the  record  of  the  former  decree  (2 1  P. 
F.  S.,  supra),  viz.,  that  that  decree  was  made 
against  Moreland,  not  because  the  pauper  did 
not  have  a  settlement  in  Davidson  Township,  but 
because  in  the  investigation  of  the  question  then 
presented  it  appeared  that  the  pauper  had  acquired 
a  settlement  elsewhere  after  she  left  Davidson. 

We  think  the  Supreme  Court  in  their  wisdom 
foresaw  the  very  question  now  before  us,  and 
expressly  provided  against  their  decree  being 
construed  to  be  final  and  conclusive  between  these 
parties.  Chief  Justice  Thompson,  in  delivering 
the  opinion  of  the  Court,  says :  **  I  will  not  spe- 
culate on  what  might  be  the  condition  of  affairs 
if  it  should  turn  out  eventually  that  she  had  no 
residence  in  Benton  or  in  any  other  township, 
excepting  at  her  derivative  settlement,  which  it 
seems  was  Davidson  Township ;  we  leave  this 
until  it  occurs.** 

(2)  Did  Ann  Sperry  have  a  settlement  in 
Davidson  Township  ?  In  both  the  former  inves- 
tigations of  this  question  it  was  taken  for  granted 
in  the  Courts  below  that  this  pauper  had  a  deriva- 
tive settlement  in  Davidson  Township.  Chief 
Justice  Thompson  says  it  seems  her  derivative 
settlement  was  Davidson  Township.  In  the  dis- 
cussion of  the  case  now  before  us  it  is  claimed  by 
Moreland  Township  that  the  pauper  had  a  settle- 
ment in  Davidson  Township  derivatively  from  the 
father,  who  had  a  settlement  there  while  she  re- 
mained in  his  family.  It  was  not  claimed  nor 
indeed  could  it  have  been  maintained  that  Ann 
Sperry  had  any  other  kind  of  settlement.  It  is 
evident  there  was  no  contract  of  hiring  either 
expressed  or  implied.  Her  services  were  ren- 
dered to  her  father  and  his  family,  after  she  bc- 
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came  of  age,  no  doubt  on  account  of  her  love 
and  affection  for  her  father,  or  for  her  younger 
brothers  and  sisters,  or  both.  No  contract  of 
hiring  was  shown.  Many  cases  might  be  cited, 
that  no  contract  can  be  presumed  to  exist  be- 
tween father  and  child  for  services  rendered  to 
the  former  by  the  latter  after  she  comes  of  age. 

Did  Ann  Sperry  then  have  a  settlement  in 
Davidson  Township  derivatively,  by  reason  of 
her  father  having  a  settlement  there  while  she 
was  a  member  of  his  family?  She  undoubtedly 
did  if  she  was  not  emancipated  in  law  or  in  fact 
before  she  came  to  live  in  Davidson  Township. 

We  have  already  seen  that  this  pauper  arrived 
at  tlie  age  of  21  years  while  she  was  a  member  of 
her  father's  family  in  Huntingdon  Township, 
Luzerne  County,  several  years  before  she  re- 
moved with  the  family  to  Davidson  Township. 
That  she  never  married,  and  that  she  was  always 
of  sound  mind  and  body  and  able  to  take  care  of 
herself  until  the  accident  happened  in  1868, 
which  rendered  her  chargeable.  After  she  was 
of  age  she  could  have  left  her  father's  house  at 
any  time  ;  he  could  not  compel  her  to  serve  him 
any  longer,  nor  restrain  her  from  going  and 
doing  as  she  pleased.  She  was  no  longer  under 
any  legal  restraint  whatever.  She  was  then  freed 
or  emancipated  by  the  law,  and  had  power  to  do 
anything  that  might  be  lawfully  done  by  any- 
body, and  of  course  was  competent  by  her  own 
acts  to  acquire  a  settlement  for  herself  in  any  of 
the  modes  prescribed  in  such  cases  by  the  statute. 

Although  we  do  not  find  any  case  in  this  State 
squarely  deciding  it,  we  think  the  rule  of  law 
is,  that  children  arriving  at  the  age  of  21  years 
are  ipso  facto  to  be  considered  emancipated, 
unless  they  are  compelled  to  remain  longer  with 
their  parents  on  account  of  some  infirmity  of 
mind  or  body,  which  renders  them  incapable  of 
taking  care  of  themselves. 

That  arriving  at  the  age  of  21  years  is  equiva- 
lent to  emancipation,  is  plainly  indicated  in 
Lewis  V,  Turbut  (3  Harris,  147).  Judge  An- 
thony, in  the  Court  below,  then  said:  **The 
settlement  of  a  pauper  is  the  place  of  his  birth, 
the  father's  settlement  is  the  settlement  of  the 
children,  etc.  Until  the  son  acquires  a  new  set- 
tlement his  father's  settlement  is  his.  He  must 
contract  a  relation  inconsistent  with  the  idea  of 
being  part  of  his  father's  family,  as  marriage  or 
arriving  at  the  age  of  21  years ^  etc, ,  before  he  be- 
comes  emancipated,  etc''  In  affirming  this  judg- 
ment of  the  Court  below,  the  Supreme  Court  say 
in  their  per  curiam  opinion,  **The  law  of  the 
case  was  stated  by  the  President  Judge  with  entire 
accuracy  in  every  particular." 

That  children  are  not  to  be  considered  emanci- 
pated at  the  age  of  21  years  who  are  compelled 
to  remain  longer  with  their  parents  on  account 
of  some  infirmity  of  mind  or  body  which  renders 


them  incapable  of  taking  care  of  themselves,  has 
been  repeatedly  decided  in  this  and  other  States. 
In  Washington  v,  Beaver  (3  W.  &  S.  548)  the 
pauper  was  a  lunatic.  In  Shippen  v,  Gaines  (5 
Harris,  38)  the  pauper  was  an  idiot.  In  Toby  v. 
Madison  (8  Wr.  60)  the  pauper  was  a  lunatic.  In 
Wayne  v,  Jersey  Shore  (i  W.  N.  C.  340)  the 
pauper  was  insane. 

In  support  of  the  rule  as  to  children  of  sound 
mind  and  body,  as  we  have  above  stated  it,  may 
be  cited  the  following  authorities:  Monroe  v, 
Jackson  (55  Maine,  55) ;  Lowell  v,  Newport  (66 
Maine,  78) ;  Oxford  v.  Rumney  (3  New  Hampn 
shire,  331);  Springfield  v,  Wilbraham  (4  Mass. 
493) ;  Upton  V.  Northbridge(i5  Mass.  237) ;  Buck- 
land  V,  Charlemont  (3  Pick.  (Mass.)  172).  The 
only  case  we  have  been  able  to  find  tending  to 
sustain  a  different  rule,  is  the  case  of  Alexandria 
V,  Bethlehem  (16  New  Jersey,  119),  but  an  exa- 
mination shows  that  the  pauper  in  that  case  was 
an  idiot,  and  hence  the  case  is  not  necessarily  in 
conflict  with  the  rule,  lliat  a  child  who  has  been 
emancipated  from  her  father's  family,  does  not, 
except  by  her  own  acts,  acquire  a  settlement 
where  her  father  subsequently  goes  to  reside, 
scarcely  needs  authority  for  its  support.  The 
following  cases,  however,  will  be  found  in  point : 
Washington  v,  Beaver  (3  W.  &  S.  548) ;  Lewis 
V,  Turbut  (3  Harris,  145);  Lowell  v,  Newport 
(66  Maine,  78) ;  Springfield  v,  Wilbraham,  (4 
Mass.  493);  and  Buckland  v.  Charlemont,  (3 
Pick.  172). 

Having  found  that  Ann  Sperry,  the  pauper  in 
this  case,  was  of  sound  mind  and  body,  and  well 
able  to  take  care  of  herself  when  she  arrived  at 
the  age  of  2 1  years ;  and  that  at  that  time  the 
settlement  of  her  father  was  Huntingdon  Town- 
ship, Luzerne  County;  we  hold  that  Ann  was 
then  emancipated,  and  that  she  could  not  have  a 
settlement  derivatively  from  her  father  in  David- 
son Township,  Sullivan  County,  the  district  to 
which  she  removed  with  him  after  arriving  of  age, 
and  in  which  he  subsequently  acquired  a  settle- 
ment. 

The  order  of  removal,  therefore,  is  vacated  and 
discharged  at  the  costs  of  the  appellees.  And  it 
is  further  ordered  that  the  pauper  be  returned  to 
the  appellees,  and  that  they  pay  to  the  appellants 
the  reasonable  costs  of  her  keeping  and  of  her 
removal.  If  the  pauper  is  dead — as  we  have 
heard  since  the  argument  of  this  case — it  is  or- 
dered that  the  appellees  pay  to  the  appellants  the 
reasonable  cost  of  keeping  until  the  time  of  her 
death,  together  with  the  reasonable  expense  of 
her  burial. 

Opinion  by  Cummin,  P.  J. 
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Common  ^leas— Hato. 


C.  P.  No.  1.  March  i,  1879. 

Gilmer  v.  Philadelphia  and  ReacUng  R.  R. 
Company. 

Affidavit  of  dffence — Character  of  instrument 
which  entitles  holder  to  judgment  for  want  of 
an  affidavit  of  defence — Interest  warrant — 
The  holder  of  an  interest  warrant  detached 
from  a  bond  is  entitled  to  judgment  for  want  of 
an  affidavit  upon  filing  a  copy  of  such  warrant. 
Rule  for  judgment  for  want  of  an  affidavit  of 
defence. 

Debt,  for  the  amount  of  certain  coupons  de- 
tached from  the  bonds  of  the  defendant  com- 
pany's **  Convertible  Loan  1873-1893.** 

The  plaintiff  filed  copies  of  the  coupons,  which 
were  in  the  following  form: — 

The  Philadelphia  and  Reading  Railroad  Company. 

Interest  Warrant  on  Bond  No.  — . 

Thirty-five  dollars 

Payable  without  deduction  for  taxes  at  the  office  of  the 

company  in  the  city  of  Philadelphia  July  1,  1877. 

I3S  J.  W.  Jones,  Secretary. 

Tlie  company,  by  its  president,  filed  a  sugges- 
tion that  the  copies  filed  were  not  such  as  to  en- 
title the  plaintiff  to  judgment  tor  want  of  an  affi- 
davit of  defence. 

Gortnley^  ior  the  rule. 

These  coupons  are  such  instruments  in  writing 
as  entitle  the  plaintiff  to  recover.  There  is  a  dis- 
tinct liability  to  pay  on  each  coupon  when  it 
becomes  due. 

Thomas  Hart^  Jr, ,  contra. 
It  is  necessary  to  go  to  the  bond  itself  to  ascer- 
tain the  terms  of  the  agreement.     It  is  not  a 
coupon  but  a  mere  interest  warrant.     The  only 
way  to  recover  is  to  bring  covenant  on  the  bond 
itself.     There  is  no  payee  designated  in  the  in- 
strument, nor  is  it  payable  to  bearer ;  therefore,  it 
is  not  a  promissory  note,  nor  was  it  negotiable. 
It  is  a  mere  acknowledgment  of  an  amount  due. 
Crossly  v,  R.  R.,  26  Conn.  121. 
Wright  I/.  O.  &  M.  R.  R.  Co.,  Disney's  Rep.  465. 

[Sup.  Ct.  of  Cincinnati.] 
Jackson  v.  R.  R.  Co.,  48  Me.  147. 
Evertson  v.  Nat'l  Bank,  69  N.  Y.  14. 
The  cases  sustaining  suits  upon  coupons  are 
those  where  the  coupons  were  negotiable  instru- 
ments, and  when  detached  formed  express  pro- 
mises to  pay.     In  Megargee  v,  R.  R.  Co.  (2 
Weekly  Notes,  535),  the  coupons  were  express 
promises  to  pay.     See  also — 
City  V.  Lamson,  9  Wallace,  477. 
Thomson  v.  Lee  County,  3  Id.  327. 
Beaver  v.  Armstrong,  8  Wright,  63. 
A  writing  merely  acknowledging  a  debt  is  not 
within  the  Act  relating  to  affidavits  of  defence. 


Hennesey  v.  M uller,  I  Weekly  Notes,  106. 

Dickson  r.  Buchanan,  5  Id.  192. 

Fidelity  Co.  v.  Miller,  Id.  191. 

C.  A.  V. 
March  15,  1879.  The  Court.  The  object 
of  issuing  coupon  bonds  is  to  give  the  holders 
thereof  an  opportunity  to  obtain  the  interest 
thereon  without  presenting  the  bond  itself. 
With  this  view  the  coupon  gives  the  number 
of  the  bond  from  which  it  is  detached,  and  all 
the  other  information  which  the  bond  itself  would 
give  if  produced.  Whether  it  is  in  the  commer- 
cial sense  a  negotiable  instrument,  it  is  not  neces- 
sary to  decide.  As  far  as  appears  in  this  case,  it 
is  the  holder  of  bonds  Nos.  12,141,  etc.,  claiming 
the  interest  due  on  them  in  the  mode  prescribed 
by  the  company,  and  bringing  suit  upon  their 
failure  to  conform  to  it.  The  coupons  filed  in 
R.  R.  Co.  V.  Adams  (4  Sm.  94)  were  identical 
in  form  with  these,  and  the  right  to  sue  on  them 
detached  from  the  bond  was  not  questioned. 
Rule  absolute. 
Oral  opinion  by  Biddle,  J. 


C.  P.  No.  I.  March  I,  1879. 

Copeland  v.  Philadelphia  and  Reading 
Coal  and  Iron  Company. 

Affidavit  of  defence —  Coupons — Form  of  action — 
Debt  or  covenant  is  the  proper  action  on  a  cou- 
pon detached  from  a  bond — Case  will  not  lie 
on  such  coupons — The  coupons  partake  of  the 
nature  of  the  instrument  to  which  they  are 
attached. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit,  for  the  amount  of  38  coupons,  on 
bonds  issued  by  the  defendant.  The  plaintiff 
filed  copies  of  the  coupons,  which  were  in  the 
following  form : — 

The  Philadelphia  and  Reading  Coal  and  Iron  Com- 
pany  will  pay  to  hearer,  at  the  office  of  the  company,  in 
the  City  of  Philadelphia,  on  September  I,  1877,  thirty- 
five  dollars,  being  six  months*  interest  on  bond  No.  51. 
I35.  J.  W.  Jones,  Treasurer. 

The  affidavit  of  defence  by  the  president  of 
the  company  set  forth  that  the  coupons  had  been 
issued  with  and  were  a  part  of  the  bonds  to 
which  they  appertained  ;  that  the  seal  of  the  cor- 
poration had  been  affixed  thereto,  and  that  no 
copy  of  the  bonds  had  been  filed. 

Moore ^  for  the  rule. 

The  coupon  is  a  simple  contract  to  pay  in- 
terest, and  partakes  of  the  nature  of  a  promissory 
note.  It  is  payable  to  bearer,  and  is  a  negotiable 
instrument.  Assumpsit  or  case  is,  therefore, 
proper. 

Megargee  v.  R.  R.  Co.,  2  Weekly  Notes,  535. 

Thos.  JIart,/r,,  contra. 

There  is  no  averment  that  the  coupons  have 
been  detached,  nor  is  it  customary  to  detach 
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over-due  coupons ;  if  not  detached  suit  must  be 
brought  on  the  bonds,  and  they  should  be  filed ; 
if  detached,  suit  on  them  must  be  debt  or 
covenant,  and  not  an  action  on  the  case.  The 
coupons  so  far  partake  of  the  nature  of  the  bonds, 
that  as  the  latter  are  specialties,  so  are  the  cou- 
pons also,  and  not  mere  simple  contracts. 

Thomson  v.  Lee  County,  3  Wallace,  327. 

City  V.  Laroson,  9  Id.  477,  483-4. 

Lexington  7/.  Butler,  14  Id.  282,  296-7. 

Clark  V.  Iowa  City,  20  Id.  583,  587. 

Jackson  v.  R.  R.  Co.,  48  Me.  147. 

Clark  V.  Zanesville,  i  Bissell,  98. 

County  V.  Armstrong,  8  Wright,  63. 

P.  &  B.  C.  R.  R.  Co.  z\  Johnson,  4  Sm.  127. 

C.  A.  V. 
March  15,  1879.  The  Court.  The  only 
question  raised  in  this  case,  is  as  to  the  form  of 
action ;  it  being  argued  that  an  action  on  the 
case  was  proper,  as  the  coupons  were  negotiable 
instruments,  passing  by  delivery,  and  having  all 
the  incidents  of  negotiable  paper,  and  therefore 
it  is  not  necessary  to  hold  the  bond  itself  in  order 
to  bring  an  action  on  the  coupon.  But  this  is 
clearly  a  suit  to  recover  interest  upon  a  sealed 
instrument,  and,  consequently,  the  action  should 
be  in  debt  or  covenant.  The  coupons  were 
merely  evidences  of  the  amount  of  interest  due, 
and  the  fact  that  they  can  be  collected  without 
producing  the  corresponding  bond,  makes  no 
difference. 

Rule  discharged. 

Oral  opinion  by  Biddle,  J. 


C.  P.  No.  2.  March  3,  1879. 

Bradley  v.  Totten. 

Sa\  fa,  sur  mechanic's  Hen — Defective  return  of 
the  sheriff. 

Rule  to  strike  off  judgment. 

A  scire  facias  had  issued  upon  a  mechanic's 
lien  upon  which  a  return  was  made,  "Made 
known  by  posting,  nihil  habet  2&  to  William  H. 
Totten.**  Judgment  was  entered  for  want  of  an 
appearance. 

It  was  shown  by  depositions  that  when  the 
writ  of  %ci,fa,  was  posted  on  the  house  it  was 
occupied  by  the  defendant  and  his  family,  and 
that  the  defendant  had  no  knowledge  of  the  suit 
until  notice  of  the  sheriff's  sale  under  the  judg- 
ment was  posted  on  the  house.  A  defence  was 
also  alleged  on  the  merits,  to  wit,  that  the  lien, 
which  had  expired,  had  been  revived  by  a  trick. 

Michener,  for  the  rule. 

If  there  is  any  one  living  in  the  house  the 
sheriff  is  bound  under  the  Act  of  Assembly  to 
serve  the  writ  by  leaving  it  with  the  person  in 
possession  ;  any  other  service  is  irregular. 
Kane  v.  Schmidt,  2  Weekly  Notes,  487. 
Wistar  v.  City  of  Philadelphia,  5  Id.  279. 

Booth,  contra. 


The  Court.  The  return  of  the  scire  facias 
is  defective,  and  will  not  support  a  judgment  for 
want  of  an  appearance. 

Rule  absolute. 


C.  P.  No.  2.  Feb.  13, 1879. 

Bickford  v.  Ice  Company. 

Pleading — Prcutice  when  a  special  plea  amounts 
to  the  general  issue. 

Rule  to  strike  off  special  plea. 

Assumpsit.  Pleas,  non-assumpsit,  and  payment 
with  leave,  and  a  special  plea  setting  forth  that 
the  defendant  had  given  two  promissory  notes  in 
payment  and  discharge  of  the  promises  and  un- 
dertakings mentioned  in  the  declaration.  The 
plaintiff  took  this  rule  to  strike  off  the  special 
plea  on  the  ground  that  it  amounted  to  nothing 
more  than  the  general  issue. 

5.  P,  Hanson,  for  the  rule,  cited — 
Savage  v,  Everman,  20  Sm.  316. 

Hare,  P.  J.  The  proper  practice  is  to  strike 
off  pleas  on  motion  only  when  they  are  plainly 
frivolous,  or  vexatious,  or  inappropriate  to  the 
action.  Unless  they  are  manifestly  of  this  char- 
acter plaintiff  must  be  put  to  his  demurrer. 

Rule  discharged. 


C.  P.  No.  3.  April  5,  1879. 

Rothermel  v.  Polytechnic  College. 
Affidavit  of  defence  law — Book  entries — Entries 

not  charged,  to  any  one — Insufficient  to  entitle 

plaintiff  to  judgment. 

Rule  for  judgment,  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit.     The  plaintiff  filed  the  following 
paper : — 

Rothermel,  etc.  v.  College.   C.  P.  No.  3.   Mch.  '79, 601. 
"  1876,  Oct.  9,  2  tons  sm'l  stove  coal,  @  $6, 

storing  40  c $12.80 

Nov.  23,  2  tons  sin*I  stove  coal,  @  $6, 

storing  40  c, 12.80 

etc.  etc.  etc. 

Total $76.30 

Credits, 44<20 


$32.10 
**  The  above  is  a  true  and  correct  copy  of  the  plaintiff's 
book  of  original  entries,  upon  which  this  suit  is  brought. 
«•  Rothermel,  ait'y  for  pl'ff." 
The  defendant  filed  a  suggestion  that  the  copy 
filed  was  not  within  the  affidavit  of  defence  law, 
as  it  was  merely  a  list  of  dates,  articles,  and 
figures,  and  was  not  an  account  against  or  with 
any  person. 

P,  F,  Rothermel,  Jr,,  for  the  rule,  argued 
that  the  recent  case  of  Richardson  v.  Snyder  (6 
Weekly  Notes,  414),  ruled  that  the  heading  of 
the  account  was  of  no  moment,  and  that  the 
caption  in  this  case  was  sufficient  to  supply  the 
defect  in  the  account. 
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A.  B.  Guilbert^  contra,  cited — 

Wall  V.  Dovey,  10  Sm.  212. 

Bcrgner  v.  Baumblatt,  I  Weekly  Notes,  145. 

Kahn  v.  Marquis,  Id.  221. 
The  Court.     Rule  discharged. 


C.  P.  No.  4.  April  5,  1879. 

Shuster  v.  Bonner. 

Foreign  attachment — Service  on  return  day — 
Time  for  taking  judgment  for  want  of  appear- 
ance. 

Rule  to  strike  off  judgment  and  set  aside  jf. /a:. 

On  September  14,  1878,  a  writ  of  foreign  at- 
tachment in  debt  was  issued,  returnable  the  third 
Monday  of  September,  under  which  the  sheriff 
on  the  return  day  attached  the  real  estate  men- 
tioned therein.  Judgment  for  want  of  an  appear- 
ance was  entered  on  March  19,  1879,  and  a^. 
fa,  issued  on  March  29,  1879. 

John  I.  Rogers^  for  the  rule. 

By  the  Act  of  June  13,  1836  (Purd.  Dig.  719), 
the  defendant  was  entitled  to  two  full  terms  in 
which  to  make  defence.  September  14,  1878, 
was  Saturday,  and  the  writ  was  executed  on 
Monday,  the  return  day.  June  term,  therefore, 
is  the  earliest  time  at  which  the  plaintiff  is  entitled 
to  judgment  by  default,  that  being  the  third  term 
after  the  service. 

Kelly ^  contra. 

The  plaintiff  ought  not  to  lose  a  term  because 
the  sheriff  was  negligent.     The  practice  has  al- 
wajrs  been  to  include  the  term  to  which  the  writ 
is  returnable ;  two  full  terms  had  therefore  elapsed 
at  the  time  of  the  judgment.     It  is  no  objection 
to  the  execution  of  a  writ  previously  issued  that 
it  was  served  upon  the  return  day. 
Hcberton  v.  Stockton,  2  Miles,  164. 
Boyd  V.  Sewill,  2  Clark,  327. 
Wood  V,  Foster,  Ibid.  328. 

Xhe  case  of  foreign  attachment  is  ruled  by  the 
analogy  of  a  summons. 

The  plaintiff  is  entitled  to  judgment  at  the 
third  court  after  the  effects  were  seized. 
Grant  v.  Hickcox,  14  Sm.  335. 

The  Court.  The  plaintiff  was  not  entitled 
to  judgment  until  "the  third  term  after  the  exe- 
cution of  the  writ."  The  first  term  after  the 
execution  of  the  writ  was  December  term.  The 
judgment  was  therefore  premature. 

Rule  absolute. 

Per  Thayer,  P.  J. 


C.  P.  No.  4,  April  5,  1879. 

Whcelan  ct  al.  v.  Stedman  ct  al. 

Practice — Service  of  summons  on  agent  of  non- 
resident^ temporarily  within  the  jurisdiction  of 
the  Court— Act  of  2 J  April,  iSjS, 
Rule  to  set  aside  sheriff's  return  and  to  quash 

the  writ. 


Case.  The  summons  was  served  under  the 
Act  of  April  21,  1858  (Purd.  Dig.  44),  upon  the 
agent  of  the  defendants,  who  were  non-residents, 
while  temporarily  in  Philadelphia. 

The  deposition  showed  that  the  defendants 
were  a  firm  carrying  on  their  business  in  Law- 
rence, Massachusetts,  of  dealing  in  all  kinds  of 
machinery  on  commission,  and  that  they  had  no 
office  in  Philadelphia.  That  one  Haines,  also  of 
Massachusetts,  had  bought  a  quantity  of  ma- 
chinery in  Philadelphia,  which  he  had  employed 
the  defendants  to  pack  and  ship  for  him,  giving 
them  power  to  dispose  of  any  or  all  of  it  here, 
should  a  purchaser  be  found.  The  sheriff  incor- 
porated these  facts  in  his  return,  and  also  the 
affidavit  of  the  agent  of  the  defendants,  on  whom 
the  service  had  been  made,  stating  that  he  had 
been  sent  to  Philadelphia  for  the  sole  purpose  of 
superintending  this  single  commission,  with  or- 
ders to  return  as  soon  as  it  should  be  accom- 
plished. 

R,  Morgan  Jennison  and  Samuel  Dickson^ 
for  the  rule. 

R,  L.  Ashhurstf  contra. 

The  defendants  were  engaged  here  in  carrying 
on  their  regular  business;  the  service  was  there- 
fore certainly  good  under  the  Act. 

Thayer,  P.  J.  We  do  not  think  that  a  single 
transaction,  as  this  appears  to  have  been,  is  suffi- 
cient to  bring  the  defendants  within  our  jurisdic- 
tion under  this  Act. 

Rule  absolute. 


C.  P.  No.  4.  March  3,  1879, 

Armstrong  v.  Shaw. 

Practice— Judgment  entered  in  absence  of  defend- 
anfs  attorney,  when  not  stricken  ojf^^Affidavit 
of  defence  law — Notice  to  counsel— Duties  of 
counsel  when  absent. 
Rule  to  strike  off  judgment. 
The  plaintiff  issued  a  writ  of  summons  returna- 
ble on  the  first  Monday  of  February.    The  coun- 
sel for  the  defendant  entered  his  appearance,  and 
upon  examination  of  the  record  on  February  10, 
found  that  no  copy  of  the  instrument  sued  upon 
had  been  filed.     On  that  night  the  defendant's 
counsel  left  the  city  upon  professional  business, 
returning  on  February  24,  which  was  judgment 
day.     He  found  awaiting  him  a  sealed  envelope, 
addressed  to  him,  containing  notice  of  the  filing 
of  copies  of  notes,  and  of  an  intended  motion  for 
judgment.     The  defendant  was  at  once  sent  for, 
and  an  affidavit  of  defence  was  filed  about  two 
o'clock ;  but  judgment  for  want  of  such  had  been 
entered  in  the  mean  time.     The  messenger  who 
carried  the  notice  to  the  office  of  the  defendant's 
counsel  was  informed  that  he  was  out  of  town. 
No  notice  was  sent  to  the  defendant. 
Sypher,  for  the  rule. 
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Upon  knowledge  of  the  absence  of  defendant's 
counsel,  notice  should  have  been  sent  to  the  de- 
fendant. If  the  notice  had  come  by  mail,  and 
the  plaintiff  had  not  known  of  the  absence,  the 
case  would  have  been  different. 

The  Court  has  power  to  strike  off  a  judgment 
for  cause,  either  appearing  on  the  record  or  by 
depositions. 

Hutchinson  v,  Ledlie,  12  C.  112. 

The  Court  (per  Thayer,  P.  J.).  If  counsel 
absent  themselves  from  their  places  of  business, 
they  should  authorize  some  one  to  take  charge  of 
their  business.  We  do  not  think  that  the  plain- 
tiff is  obliged  to  do  anything  more  than  he  has 
done.     His  judgment  is  regular. 

Rule  discharged. 

The  defendant  then  took  a  rule  at  bar  to  open 
the  judgment,  and  let  the  defendant  into  a  de- 
fence, which  rule  was  made  absolute  by  consent. 


©rpjans'  €ourt. 


Stanton's  Estate. 


March  19,  1879. 


Testamentary  guardian —  When  required  to  give 
security — Act  of  March  2p,  1832 — Duties  and 
responsibilities  0/  guardians — Funds  of  minors 
used  by  guardian  in  business — Separate  ac- 
counts should  be  kept  of  each  minor's  estate — 
Allowance  for  maintenance. 
Sur  petition  for  allowance,  and  to  compel 
guardian  to  enter  security,  and  answer. 

The  petition  of  Ellen  F.  Stanton,  wife  of  the 
decedent,  and  mother  of  the  minors  William  P. 
and  John  A.  Stanton,  alleged  that  the  decedent 
left  a  will,  by  which  he  bequeathed  $2000  to  col- 
lateral relations,  and  the  residue  of  his  estate  to 
the  petitioner  and  two  minor  children,  and  ap- 
pointed James  V.  McGarvey,  the  respondent, 
executor  and  guardian  of  his  children.  That  the 
decedent  had,  during  his  life,  negotiated  a  life 
insurance  in  favor  of  his  wife,  and  that,  shortly 
before  his  death,  and  two  days  before  the  execu- 
tion of  his  will,  he  persuaded  her  to  transfer  said 
policy  to  the  aforesaid  minors,  which  she  accord- 
ingly did.  That  the  aforesaid  legacies  absorbed 
nearly  all  the  personalty,  and  that  there  was  not 
sufficient  for  her  own  and  the  minors'  support. 
The  proceeds  of  the  life  insurance,  $5000,  had 
been  paid  into  the  hands  of  the  guardian,  who  is 
a  builder,  and  conducts  building  operations.  The 
petitioner  prayed  that  the  guardian  be  required 
to  enter  security,  and  that  he  be  ordered  to  allow 
a  suitable  sum  out  of  their  estate  for  their  main- 
tenance. The  petitioner  elected  to  take  against 
her  husband's  will. 


The  answer  set  forth  that  the  respondent,  being 
a  testamentary  guardian,  was  not  required  to  enter 
security ;  that  the  personal  estate  of  decedent  was 
not  sufficient  to  pay  the  legacies,  a  portion  of 
which  remain  unpaid ;  that  in  the  opinion  of  the 
respondent,  the  interest  on  the  sum  received  upon 
the  policy  of  life  insurance  ($300)  would  be  suf- 
ficient for  the  support  of  the  minors,  he  not  wish- 
ing, unless  ordered  by  the  Court,  to  apply  any  of 
the  principal  of  the  estate  for  this  purpose.  The 
respondent  alleged  himself  to  be  perfectly  solvent, 
and  that  decedent's  real  estate  consists  of  vacant 
lots,  and  other  unproductive  real  estate;  and 
annexed  to  his  answer  an  account,  charging  him- 
self with  the  $5000  and  annual  interest  thereon 
at  the  rate  of  six  per  cent. 

John  B,  Colahan,  for  the  petitioner. 

P,  Duffy y  contra. 

April  5,  1879.  The  Court.  This  petition  is 
twofold :  first,  that  the  respondent,  a  testament- 
ary guardian,  be  required  to  enter  security  for  the 
protection  of  the  minors*  estate ;  and  second,  that 
he  be  directed  to  expend  a  suitable  amount  out  of 
their  estate  for  their  maintenance. 

While  a  testamentary  guardian  and  an  execu- 
tor, from  the  trust  and  confidence  reposed  by  the 
testator,  are  not  primarily  required  to  enter  se- 
curity for  the  faithful  performance  of  their  duties, 
and  the  safe  custody  of  the  estate  committed  to 
them,  yet  the  law  has  wisely  provided  that  the 
Courts,  whenever  such  circumstances  are  shown 
as  justify  their  interposition  in  behalf  of  minors, 
or  parties  interested  in  estates,  shall  require  guar- 
dians and  executors  to  enter  security  adequate  for 
the  protection  of  their  wards,  or  creditors,  or  lega- 
tees, as  the  case  may  be.  As  to  guardians,  see 
Act  of  March  29,  1832  (Purdon,  412,  pi.  40). 
And  among  the  safeguards  placed  around  a 
minor's  estate,  are  the  requirements  of  the  same 
Act,  that  every  guardian  shall,  within  thirty  days 
after  any  property  of  his  ward  shall  have  come 
into  his  hands  or  possession,  or  of  any  person  for 
him,  file  in  the  office  of  the  clerk  of  the  Court, 
a  just  and  true  inventory  and  statement,  on  oath 
or  affirmation,  of  all  such  property  or  estate. 
And  also,  at  least  once  in  every  three  years,  and 
at  any  other  time  when  so  required  by  the  Court, 
render  an  account  of  the  management  of  the 
minor's  property  under  his  care,  which  account 
shall  be  filed  in  the  office  of  the  clerk  of  the 
Orphans'  Court  for  the  information  of  the  Court, 
and  the  inspection  of  all  parties  concerned. 
These  duties  we  fear  are  too  often  overlooked 
and  neglected,  it  being  considered  a  sufficient 
compliance  with  the  law  to  file  a  final  account 
upon  the  ward  attaining  majority.  Again,  it  is 
the  plain  duty  of  a  guardian  to  keep  the  moneys 
of  his  ward  separate  and  apart  from  his  own,  and 
invest  the  same  in  his  name  as  guardian,  in  se- 
curities authorized  by  law.     And  if  he  use  the 
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moneys  of  his  ward  in  his  own  business,  he  will 
not  only  be  charged  legal  interest  thereon,  to- 
gether with  any  profits  accruing  from  such  use  of 
the  funds,  or  if  a  loss  occur,  be  held  personally 
liable,  and  deprived  of  compensation  or  commis- 
sions. The  object  of  the  law  is  to  preserve  intact 
a  minor's  estate,  so  that,  upon  attaining  lawful 
age,  he  may  receive  it,  undiminished,  save  by 
the  expense  of  his  maintenance  and  education. 
And  if  his  guardian  exposes  the  estate  to  risk  of 
Joss  or  destruction,  and  neglects  faithfully  to  care 
for  the  interests  of  his  ward,  it  will  be  not  only 
ground  for  requiring  security,  but,  instead,  his 
absolute  dismissal.  In  McKennan's  Appeal  (3 
Casey,  237),  it  was  held,  that  if  an  executor 
apply  the  funds  of  the  estate  to  the  payment  of 
his  own  debts,  it  is  sufficient  reason  to  demand 
security,  and  his  solvency  is  no  answer  to  the 
citation.  (Halloway's  Appeal,  3  Weekly  Notes, 
556.)  And  if  a  guardian  uses  his  ward's  money 
for  his  private  purposes,  he  may  be  removed  with- 
out first  requiring  security ;  and  such  action  may 
be  taken  on  the  application  of  any  relative  or 
friend  of  the  infant.  (Green's  Estate,  3  Brew- 
ster, 427;  7  Phila.  Rep.  502.)  And  ignorance 
of  duty,  whereby  the  ward's  interests  have  been 
prejudiced,  is  ground  for  the  removal  of  a  guar- 
dian.    (Nicholson's  Appeal,  8  Harris,  50.) 

The  petitioner  in  this  case,  the  mother  of  the 
minors,  alleges  that  their  guardian  received  in 
1877  nearly  five  thousand  dollars  as  their  estate, 
for  which  he  has  not  entered  any  security,  al- 
though requested  so  to  do,  and  she  fears  that  said 
amount  may  be  wasted  or  lost  by  the  guardian, 
who  is  a  builder  and  engaged  in  building  opera- 
tions. The  guardian  in  his  answer  alleges  that 
he  is  solvent,  and,  independent  of  his  business, 
is  the  owner  of  a  large  amount  of  valuable  real 
estate.  That  he  has  never  been  requested  to 
enter  security  as  said  guardian,  but  willingly  and 
cheerfully  submits  himself  to  the  order  of  the 
Court,  to  enter  such  security  as  may  be  deemed 
fit  and  proper.  The  guardian  also  presents,  as 
part  of  his  answer,  an  account,  showing  the  con- 
dition of  the  minors'  estate,  wherein  he  charges 
himself  with  the  principal  received,  and  interest 
thereon  from  the  date  of  receipt  to  January  i, 
1879.  No  testimony  has  been  submitted  to  us 
upon  the  subject,  but  it  is  safe  to  infer  from  the 
silence  of  the  guardian  as  to  any  investment  hav- 
ing been  made  by  him,  he  is  making  use  of  the 
fund  and  crediting  the  minors  with  interest  there- 
on. And,  notwithstanding  his  solvency  and  own- 
ership of  valuable  real  estate,  their  estate  is  thus 
subject  to  the  risk  of  losses  in  business  to  which 
it  should  not  be  exposed,  and  must  be  guarded 
against.  We  must,  therefore,  direct  the  guardian 
to  enter  security  for  the  better  protection  of  the 
minors'  estate,  and  invest  the  moneys  thereof  in 
securities  authorized  by  law  in  his  name  as  guar- 
dian. 


As  to  the  subject  of  the  allowance,  it  appears 
that  the  guardian  has  heretofore  paid  to  the 
mother  of  the  minors,  for  their  support,  the  en- 
tire amount  of  interest  with  which  he  has  charged 
himself,  and,  in  addition  thereto,  several  hundred 
dollars  of  the  principal  of  the  fund.  While  an 
equal  share  of  the  estate  belongs  to  each  of  the  two 
minors,  who  are  quite  young,  but  eight  and  two 
years  of  age,  yet  we  cannot  assume  that  the  cost  of 
their  maintenance  is  also  equal.  And  it  is  hardly 
necessary  to  say,  that  the  estate  of  one  cannot  be 
applied  to  any  extent  for  the  use  and  benefit  of 
the  other.  The  guardian  should  keep  a  separate 
account  with  each  of  his  wards.  And  although 
he  has  taken  the  responsibility  of  expending  the 
entire  income,  and  also  a  portion  of  the  principal, 
without  authority  from  the  Court,  yet  they  are 
still  entitled  to  a  reasonable  and  necessary  amount 
for  their  'support,  and  the  guardian  cannot  with- 
hold the  income  until  he  is  reimbursed  the  prin- 
cipal. As  we  have  not  been  furnished  with  the 
information  to  enable  us  to  determine  the  propei* 
allowance  for  the  minors,  or  whether  the  expendi- 
ture heretofore  made  by  the  guardian  was  proper 
or  necessary,  and  what  proportion  thereof  should 
be  charged  to  the  minors  respectively,  for  the 
present  we  must  decline  to  make  any  order  upon 
the  second  branch  of  the  petition.  The  guardian 
is,  however,  ordered  to  enter  security  and  invest 
the  moneys  in  his  hands  belonging  to  his  wards, 
as  will  appear  from  the  decree  filed  herewith. 

Opinion  by  Hanna,  P.  J. 


Eckfeldt's  Estate. 


Jan.  1870. 


Legacies —  General  and  specific — Bequest  of  rail- 
road stock — Dividends  thereon —  When  payable 
to  legatees, 

Sur  petition  for  rule  to  show  cause  why  exe- 
cutors should  not  transfer  a  legacy  of  railroad 
stock,  with  the  dividends  thereon,  and  answer. 

The  petition  of  the  Fidelity  Insurance,  Trust, 
and  Safe  Deposit  Company,  guardian  of  John  E. 
Sulger,  a  minor,  set  forth  that  Charlotte  M. 
Eckfeldt  died  July  16,  1877,  leaving  a  will  and 
several  codicils  thereto,  by  which  she  bequeathed 
to  the  said  minor  **  ten  shares  of  Germantown  and 
Norristown  Railroad  stock" ;  she  further  directed 
that  all  her  legatees  should  receive  the  full  amount 
of  their  legacies,  the  collateral  inheritance  tax  to 
be  paid  from  the  residue.  The  prayer  was  that 
the  Court  grant  a  rule  on  the  executors  to  show 
cause  why  they  should  not  transfer  the  said  ten 
shares  of.  stock  to  the  petitioners,  and  pay  over 
to  them  the  accrued  dividends  thereon. 

The  answer  of  the  executors  and  trustees  alleged 
that  at  her  death  the  decedent  was  possessed  ot 
large  numbers  of  railroad  shares,  including  eighty- 
nine  shares  of  the  Germantown  and  Norristown 
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Railroad;  that  the  above-mentioned  bequest  of 
ten  shares  of  this  stock  is  a  general  and  not  a 
specific  legacy,  and  that  the  respondents  have 
always  been  ready  and  willing  to  transfer  to  the 
petitioner  the  said  shares  of  stock,  but  that  the 
petitioner  having  demanded  the  payment  of  the 
accrued  dividends  thereon,  the  respondents  desire 
to  submit  themselves  to  the  order  of  the  Court. 

Isaac  Siiigery  for  the  petitioner. 

John  Blackburn^  contra. 

February  i,  1879.  The  Court.  If  the  legacy 
of  stock  in  this  case  was,  as  was  claimed,  specific, 
is  would  necessarily  follow  that  all  dividends 
thereon  which  accrued  after  the  testatrix's  death, 
belonged  to  the  legatee,  and  were  improperly 
brought  into  the  account  filed  by  the  executor. 
Specific  legacies  are  considered  as  separated  from 
the  general  estate  and  appropriated  at  the  time 
of  the  testator's  death ;  and  consequently,  from 
that  period,  whatever  profit  or  produce  accrues 
therefrom,  belongs  to  the  legatee.  (Williams  on 
Executors,  *i22o.) 

If  such  were  the  case,  an  obstacle  in  the  way  of 
granting  the  prayer  of  the  petition  would  be  found 
in  the  decree  confirming  the  account  in  which 
dividends  so  received  were  debited  as  part  of  the 
general  estate  and  brought  into  the  balance  for 
distribution.  ■ 

We  are,  however,  of  opinion,  that  the  legacy 
was  general  and  not  specific.  The  well  settled 
rule  is  that  courts  are  averse  to  construing  lega- 
cies to  be  specific ;  and  the  intention  of  the  testa- 
tor with  reference  to  the  thing  bequeathed  must 
be  clear.  (Kirby  v.  Potter,  4  Vesey,  748 ;  Web- 
ster V,  Hale,  8  Vesey,  410  ;  Walls  v,  Stewart,  4 
Harris,  275.)  The  reason  for  this  is,  that  while  a 
specific  legacy  has  some  advantage,  viz.,  that  it 
does  not  abate  with  pecuniary  legacies,  and  that  it 
carries  profits  from  the  testator's  death,  it  is,  at  the 
same  time,  subject  to  the  risk  of  being  addeemed 
by  being  disposed  of  in  the  testator's  lifetime,  or 
of  not  being  found  at  the  time  of  his  death. 

That  the  legacy  is  of  a  part  only  of  a  larger 
number  of  shares  of  stock  belonging  to  the  testator 
is  not  sufficient,  ipso  facto ^  to  prevent  it  from 
being  specific.  (Kirby  v.  Potter,  supra;  Mullins 
V.  Smith,  I  Dr.  and  Sm.  204.)  Such  a  legacy 
may  be  either  specific  or  general  according  to 
the  circumstances.  It  is  never  demonstrative ; 
a  demonstrative  legacy  is  z\yf2iy% pecuniary,  differ- 
ing, however,  from  an  ordinary  legacy  in  being 
referred  to  a  particular  fund  or  source  of  payment. 
(Walls  V.  Stewart,  4  Harris,  275.) 

With  regard  to  legacies  of  stock,  the  rule  is 
thus  laid  down  in  Hawkins  on  Wills,  *3oi  :  **  A 
legacy  of  stock,  of  whatever  denomination,  is  not 
prima  facie  specific,  but  is  a  general  legacy, 
although  the  testator  may  have  had  stock  of  the 
description  mentioned  sufficient  to  answer  the 
bequest."     (Simmons  v,  Vallance,  4  Bro.  C.  C. 


345;  Purse  r.  Snaplin,  i  Atk.  414;  Sibley  r. 
Perry,  7  Vesey,  523.) 

It  is  true  that  a  different  rule  applies  where  the 
testator  uses  language  showing  clearly  an  intention 
to  dispose  of  the  identical  stock  which  he  owned 
at  the  date  of  the  will ;  as  where  he  speaks  of 
them  as  **  my  stocks,"  **  stocks  belonging  to  me^^ 
etc.  etc.,  or  where  he  directs  his  executor  to 
transfer  them  to  the  legatee.  (Hosking  v. 
Nicholls,  I  Y.  and  C.  C.  C.  479 ;  Ashton  v.  Ash- 
ton,  3  P.  Williams,  384;  Ludlam's  Est.,  i  Harris, 
189;  Blackstone  v,  Blackstone,  3  Watts,  335.) 

But  the  mere  possession  by  him  of  such  stock 
at  the  date  of  the  will,  without  words  of  reference 
to  fix  its  identity  as  the  subject  of  the  bequest,  is 
not  sufficient  to  make  the  legacy  specific.  (Black- 
stone V.  Blackstone,  supra.)  For  the  testator 
might  mean,  **  only  to  direct  his  executor  to  pur- 
chase, with  his  general  estate,  so  much  stock  in 
the  fund  described;  and,  therefore,  that  clear 
intention  which  is  required  to  make  a  legacy  spe- 
cific does  not  exist."     (Williams  on  Executors, 

*999) 

In  Robinson  v,  Addison  (2  Beav.  515),  where 
a  testator  having  fifteen  and  a  half  shares  of  a 
certain  canal  stock  bequeathed  five  and  a  half 
shares  to  A.,  five  to  B.,  and  five  to  C,  it  was  held 
that  the  legacies  were  not  specific.  In  that  case 
the  stock  given  was  seldom  in  the  market,  and  it 
was  argued  that  for  this  reason,  apart  from  the 
fact  of  the  disposal  of  the  precise  number  of 
shares,  the  testator  must  have  intended  to  give 
these  specific  shares,  and  not  that  his  executor 
should  purchase  them  for  the  legatee  out  of  the 
general  assets.  But  the  Court  said :  '*  It  is  clear 
that  if  he  had  meant  to  give  only  the  shares  which 
he  then  had,  he  might  have  designated  them  as 
his.  That  the  mere  circumstance  of  his  having  at 
the  date  of  his  will  a  particular  property  of  equal 
amount  to  the  bequests  of  the  like  property  which 
he  has  given  without  designating  it  as  the  same, 
is  not  a  ground  upon  which  the  Court  can  con- 
clude that  the  legacy  is  specific The 

shares,  though  not  frequently  sold,  are  neverthe- 
less occasionally  bought  and  sold,  and  may  be 
had  for  money." 

There  is  nothing  in  the  present  case  to  take  it 
out  of  the  general  rule.  The  bequest  is  one  of 
several  of  **  ten  shares  of  Germantown  and  Nor- 
ristown  Railroad  stock,"  simply.  It  is  not  **  my 
stock"  or  ** stock  belonging  to  me,"  nor  are  there 
words  showing  present  ownership,  or  indicating 
identity  in  any  manner  whatever. 

It  follows  that  the  legatee  was  not  entitled  to  the 
dividends  accruing  within  the  year  after  the  testa- 
tor's death  (see  Webster  v.  Hale,  8  Vesey,  Jr., 
410),  and  the  petition  must,  therefore,  so  far  as 
it  asks  for  these,  be  dismissed. 

Decree  accordingly. 

Opinion  by  Penrose,  J. 
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Walsh  V 


.^ 


^       » ^  *  March  14,  1879. 

Commonwealth  ex  rel. 
Evans. 


Erection  of  new  counties — Act  of  April  77, 1878 
{R  Z.  17)— Art,  IV,,  Sec,  8;  of  the  Constitu- 
tion— Ifow  long  officers  appointed  by  the  Gov- 
ernor, on  the  erection  of  a  new  county,  are  en- 
titled to  hold,  when  the  county  was  proclaimed 
within  three  months  of  the  next  genercU  election 
— The  word  ** vacancy*  defined. 

When  a  new  county  is  erected,  a  "vacancy"  in  its  offices 
"  happens"  within  the  meaning  of  Art.  IV.,  Sec.  8,  of  the 
Constitution. 

Where  a  new  county  was  proclaimed  on  Aug.  21, 1878, 
and  the  next  general  election  occurred  on  Nov.  5,  1878 : 

Held  (Mercur  and  Gordon,  JJ.,  dissenting),  that  no 
election  for  officers  of  the  new  county  could  be  held  until 
the  second  general  election  succeeding  its  erection,  and 
that  the  Governor's  appointees  were  entitled  to  hold  over 
until  the  term  of  those  who  should  be  chosen  at  such  elec- 
tion. 

Meaningof  the  word  "vacancy"  as  applied  to  an  office, 
discussed  by  Woodward,  J. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Quo  warranto,  issued  at  the  relation  of  R. 
Evans  against  P.  M.  Walsh,  to  show  by  what 
warrant  he  exercises  the  office  of  county  surveyor 
of  Lackawanna  County. 

The  suggestion  of  R.  Evans,  filed  January  22, 
1879,  averred  that  on  November  5,  1878,  he  had 
been  duly  elected  county  surveyor  of  Lackawanna 
County,  to  serve  for  the  term  of  three  years  from 
the  first  Monday  of  January,  1879 ;  ^^^  ^^*>  ^o^" 
withstanding  the  said  election,  the  respondent 
Walsh  used  and  still  does  use  the  functions  of  the 
said  office;  and  the  relator  prayed  due  process  of 
law,  etc.  A  rule  on  P.  M.  Walsh  to  show  cause 
why  a  quo  warranto  should  not  issue  against  him 
having  been  made  absolute,  and  the  quo  warranto 
having  issued,  the  respondent  filed  an  answer  set- 
ting forth  that,  in  accordance  with  <*  An  Act  to 
provide  for  the  division  of  counties,  etc.,"  and 
proceedings  had  thereunder,  the  county  of  Lu- 
zerne was,  on  Aug.  21,  1878,  divided,  and  the 
county  of  Lackawanna  erected  therefrom,  with 
all  the  rights,  powers,  and  privileges  of  other 


counties  of  this  Commonwealth ;  that  by  reason 
of  the  erection  of  said  county  of  Lackawanna  a 
vacancy  in  the  office  of  county  surveyor  of  said 
county  happened  less  than  three  months  before 
the  next  general  election,  and  the  respondent 
was,  on  Aug.  21,  1878,  appointed  by  the  Gov- 
ernor of  the  Commonwealth  to  be  the  county 
surveyor  of  Lackawanna  County,  to  fill  said  va- 
cancy, and  duly  commissioned  by  the  Governor 
to  hold  the  said  office  with  all  its  rights,  etc.,  imtil 
the  end  of  the  next  session  of  the  Senate ;  that 
by  virtue  of  said  commission  he  had  entered  upon 
the  duties  of  his  office,  and  that  he  is  entitled  to 
hold  the  said  office  until  his  successor  is  duly 
elected  and  qualified ;  and  that  there  can  be  no 
legal  election  for  the  said  office  until  the  second 
general  election  succeeding  the  appointment  of 
the  respondent. 

The  relator  demurred  to  the  answer,  and  on 
February  26,  1879,  judgment  of  ouster  was  en- 
tered, pro  forma,  against  the  respondent,  where- 
upon he  took  this  writ,  assigning  for  error  the 
entry  of  the  judgment. 

/.  H,  Bums  and  L,  Amerman,  for  the  plain- 
tiff in  error. 

The  case  falls  directly  within  Sec.  8,  Art.  IV.,  of 
the  Constitution,  which  provides  that  if  a  vacancy 
shall  happen  within  three  calendar  months  of  the 
next  general  election,  an  election  for  the  office  shall 
be  held  at  the  second  succeeding  general  election. 
The  nth  and  15th  sections  of  the  Act,*  providing 
for  the  erection  of  new  counties,  do  not  conflict 
with  this  provision,  because  no  incumbent  for 
the  offices  could,  in  this  case,  be  duly  elected  and 
qualified  within  the  meaning  of  that  Act  before 
the  second  succeeding  general  election;  but  if 
they  do  conflict,  the  statute  must  give  way.  The 
other  side  answer  that  the  respondent  was  not 
appointed  to  fill  a  vacancy  that  happened,  but  to 
an  office  created  by  the  New  County  Act ;  but 
when  the  new  county  was  erected,  it  had  all  the 

*  Sec.  II  of  the  Act  of  April  17,  1878  (P.  L,  17)^ 
providing  for  the  erection  of  new  counties  enacts  that — 

'<  The  Governor  shall  immediately  appoint  and  comn»- 
sion  for  the  new  county  officers  as  provided  by  law,,  who- 
.  .  .  .  shall  continue  in  office  until  the  next  general: 
election,  and  until  their  successors  shall  be  duly  elected 
and  qualified." 

Sec.  15  of  the  same  Act  provides  that,  "At  the  next 
general  election  after  the  erection  of  said  new  county,  the 
qualified  electors  shall  elect  the  said  several  conaty  officers, 
as  aforesaid  mentioned,  to  hold  their  offices  as  i&>proyided 
by  law." 

Sec.  8,  Art.  IV.,  of  the  Constitution  provides  that,. "  The 
Governor  shall  have  power  to  fill  any  vacancy  that,  may 
happen  ....  in  a  judicial  office,  or  in  any  other 
elective  office  which  he  is  or  may  be  authorized  to  fill; 
.  .  .  .  but  in  any  such  case  of  vacancy  in  an  elective 
office,  a  person  shall  be  chosen  to  said:  office  at  the  next 
general  election,  unless  the  vacant  shall  happen  withiti 
three  calendar  months  immediately  preceding  such  elec- 
tion, in  which  case  the  election  for  said  office  shall  be  held, 
at  the  second  succeeding  genesali  election." 
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rights  and  powers,  and  all  the  offices  of  other 
counties,  and  these  offices  were  without  incum- 
bents. Webster  defines  *  *  vacancy' '  as  "  the  state 
of  being  destitute  of  an  incumbent ;  a  place  or 
office  not  occupied,  or  destitute  of  a  person  to 
fill  it;''  and  other  authorities  define  it  similarly. 

Stocking  V*  State,  7  Indiana,  329. 

Collins  V,  State,  8  Id.  344. 

Biddle  V.  Willard,  10  Id.  63. 

Dillon  on  Municip.  Corporations,  {  161,  note  4. 

State  V,  Adams,  2  Stewart's  Ala.  Reports,  231. 

Gormley  v,  Taylor,  44  Georgia,  79. 

Giles  V,  Russ,  40  Id.  115. 

14  Opinions  U.  S  Att'y-Gen'l,  2. 
iThe  provision  in  Sec.  2  of  Art.  XIV.  that  ''all 
vacancies,  not  otherwise  provided  for,  shall  be 
filled  in  such  manner  as  shall  be  provided  by 
law"  has  not  the  meaning  attributed  to  it  on  the 
other  side ;  it  was  merely  intended  to  allow  the 
Legislature  to  vest  the  power  of  appointment  of 
county  officers  in  other  hands  than  those  of  the 
State  executive,  if  they  should  see  fit. 

E,  Merrifield  (with  him  H,  M,  Edwards  and 
H,  IV.  Palmer),  for  the  defendants  in  error. 

The  election  at  which  ^he  relator  was  elected 
was  universally  participated  in,  the  respondent, 
among  others,  being  a  candidate ;  and  it  was  held 
in  direct  accordance  with  the  15  th  section  of  the 
Act,  providing  for  the  erection  of  new  counties. 
The  relator  is,  therefore,  entitled  to  the  office, 
unless  the  Act  is  in  violation  of  the  Constitution ; 
and  this  must  be  clearly  shown  by  our  opponents. 

Speer  v.  School  Directors,  14  Wr.  150. 
A  vacancy  cannot  happen,  except  in  an  office 
which  has  been  filled. 

Sergeant's  Constitutional  Law,  373. 

McCrary*s  Amer.  Law  of  Elections,  Section  237. 
There  are  two  kinds  of  vacancies  contemplated 
by  the  Constitution :  one  referred  to  in  Sec.  8, 
Art.  rV.,  and  the  other  in  Sec.  2  of  Art.  XIV., 
which  provides  that  *'  all  vacancies  not  otherwise 
provided  for  shall  be  filled  in  such  manner  as 
may  be  provided  by  law."  Sec.  8,  Art.  IV., 
provides  for  vacancies  happening  from  death, 
resignation,  promotion,  or  removal ;  the  vacancy 
in  this  case  was  created  by  the  act  of  the  people, 
and  comes  clearly  within  Sec.  2,  Art.  XIV.  That 
the  word  "  vacancy"  has  a  limited  meaning  was 
decided  by  this  Court  in  Com.  v,  KLing  (4  Norris, 
103),  and  that  case  rules  this  one. 

The  people  should  not  be  deprived  of  their 
right  to  elect  their  officers,  except  for  good  rea- 
son. Here,  sufficient  time  intervened  between 
the  erection  of  the  new  coimty,  and  the  election, 
to  give  ample  notice  to  everybody. 

Com.  V.  Swift,  4  Wharton,  201. 

State  V.  Messmore,  14  Wisconsin,  163. 

March  31,  1879.  The  Court.  On  the  17th 
of  April,  1878,  the  "  Act  to  provide  for  the  divi- 
sion of  counties  of  this  Commonwealth  and  the 
erection  of  new  counties  therefrom"  was  passed. 


Proceedings  to  promote  the  division  of  the  county 
of  Luzerne  and  the  erection  of  the  county  of 
Lackawanna  were  at  once  begun.  These  pro- 
ceedings were  perfected  on  the  21st  of  August, 
1878,  when  the  Governor  declared  by  proclama- 
tion that  a  majority  of  the  votes  cast,  at  the  elec- 
tion held  under  the  terms  of  the  Act,  on  the  13th 
of  August,  1878,  had  been  in  favor  of  the  creation 
of  the  new  county,  and  that  thenceforth  in  the 
words  of  the  9th  section  "said  new  county  was 
established,  with  all  th^  rights,  powers,  and  privi- 
leges of  other  counties  of  tiiis*- Commonwealth." 
In  the  eleventh  section  the  Governor  was  re- 
quired immediately  to  appoint  and  commission 
the  officers  for  the  new  county  who  should  con- 
tinue in  office  until  the  next  general  election,  and 
until  their  successors  should  be  duly  elected  and 
qualified.  Patrick  M.  Walsh,  the  defendant  in 
this  quo  warranto,  was  appointed  surveyor  the 
day  the  establishment  of  the  new  county  was  pro- 
claimed. 

At  the  general  election  held  on  the  5  th  of 
November,  1878,  the  relator,  Richard  Evans,  re- 
ceived a  majority  of  the  votes  cast  for  county  sur- 
veyor. The  term  for  which  the  defendant  was 
commissioned  was  *<  until  the  end  of  the  next 
session  of  the  Senate,"  and  he  resisted  the  rela- 
tor's claim  to  the  office  because,  as  he  alleged, 
the  election  of  county  officers  at  the  general  elec- 
tion of  1878  was  undue  and  illegal.  The  ground 
was  taken  that  it  had  been  held  in  violation  of  the 
eighth  section  of  the  fourth  article  of  the  Consti- 
tution, declaring  that  "  in  any  case  of  vacancy 
in  an  elective  office,  a  person  shall  be  chosen  to 
said  office  at  the  next  general  election,  unless  the 
vacancy  shall  happen  within  three  calendar 
months  immediately  preceding  such  election,  in 
which  case  the  election  for  said  office  ^lall  be 
held  at  the  second  succeeding  general  election." 
Less  than  three  calendar  months  intervened  be- 
tween the  date  of  the  defendant's  commission 
and  the  date  of  the  election.  Insisting  that  the 
office  of  surveyor  was  vacant  when  he  was  ap- 
pointed, the  defendant  asserted  his  right  to  retain 
it  until  the  final  adjournment  of  the  session  of 
the  Senate  in  1879. 

The  relator,  on  the  other  hand,  denied  that  he 
was  such  an  elective  officer  as  was  contemplated 
in  the  constitutional  provision.  He  contended 
that  the  design  of  the  Legislature  in  the  eleventh 
section  of  the  Act  was  to  bridge  over  the  interval 
between  the  creation  of  the  county  and  the  next 
election  by  directing  the  Governor  to  appoint 
new  officers  instead  of  directing  that  their  duties 
should  be  performed  by  the  existing  officers  of 
the  county  of  Luzerne.  He  relied  on  the  second 
section  of  the  fourteenth  article  of  the  Constitu- 
tion requiring  that  "all  vacancies  not  otherwise 
provided  for  shall  be  filled  in  such  manner  as  may 
be  provided  by  law." 
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Invoking  that  direction  as  one  of  the  grounds 
to  support  his  claim,  he  began  this  proceeding  to 
obtain  possession  of  the  office,  and  prosecuted  it 
to  a  judgment  pro  forma  of  ouster  against  the  de- 
fendant. 

Was  the  office  of  surveyor  of  the  county  of 
Lackawanna  vacant  in  the  constitutional  import  of 
the  word  on  the  2 1  st  of  August ,  1878?  The  verb 
'<  to  vacate"  in  its  English  form  has  acquired  an 
active  sense  through  a  long  period  of  transition  by 
popular  usage  and  in  consequence  of  its  early  adop- 
tion as  a  tedhnical  legislative  and  legal  term.  ' '  To 
leave  empty,"  "to  cease  from  occupying,*'  **to 
make  void"  undoubtedly  express  the  different 
meanings  in  which  as  a  verb  the  word  has  come 
to  be  employed.  But  it  does  not  follow  that  its 
derivatives  have  acquired  exclusively  equivalent 
meanings  in  popular,  or  legislative,  or  legal 
usage.  In  its  original  Latin  form  the  word  was 
invariably  used  to  define  the  state  and  condition 
of  some  existing  thing  at  some  particular  point  of 
time.    It  had  no  transitive  power  whatever. 

It  meant  '*  to  be  empty,  void,  or  vacant,"  **  to 
be  void  or  free  from,  or  without,  to  lack  or  want 
«  a  thing."  Vacant  lands  are  described  as  lands 
that  were  **  uninhabited  or  uncultivated."  The 
Roman  law  gave  the  word  precisely  the  same 
meaning.  Vacant  possessions  were  defined  in  the 
pandects  to  be  sudi  as  were  "  free,  unoccupied, 
ownerless"  (Dig.  38,  17,  2).  And  many  of  the 
derivatives  from  the  English  verb,  retain  the  ex- 
act meaning  of  the  original  Latin  word.  To  be 
"  vacant"  in  its  primary  sense  is  "  to  be  deprived 
i^of  contents,  empty,  not  filled."  The  first  defini- 
tion of  vacancy  is  "the  quality  of  being  vacant  \ 
emptiness."  The  words  "vacant  lands"'  so 
familiar  in  the  Pennsylvania  Courts,  convey  as 
to  description  of  subject  matter,  the  precise  idea 
which  Caesar  conveyed  in  explaining  the  pub- 
lic policy  of  the  Suevi.  Surrounding  their  own 
territories  they  desired,  to  as  wide  an  extent  as 
possible,  vacare  agros  (De  B.  Gal.  iv.  3).  Usage 
has  warranted  the  employment  of  these  words 
in  an  enlarged  and  broader  sense,  but  the  pri- 
mary and  strictly  grammatical  meaning  which 
they  still  retain  is  identical  with  their  exclusive 
original  signification.  The  result  is  that  the  word 
"  vacancy"  aptly  and  filly  described  the  condi- 
tion of  an  office,  when  it  is  first  created  and  has 
been  filled  by  no  incumbent.  The  need  to 
strain  and  torture  terms  would  lie  in  the  opposite 
direction. 

Was  the  claim  of  the  relator  sustainable  on 
other  grounds?  When  the  defendant  was  com- 
missioned, executive,  legislative,  and  popular 
action  had  established  the  county  of  Lacka- 
wanna, and  with  it  the  office  of  surveyor.  It 
was  an  existing,  unfilled  elective  office.  The 
duty  of  the  Governor  was  clear.  He  derif  ed  his 
original  power  to  appoint  from  the  Constitution, 


and  that  had  authorized  him  to  issue  a  commis- 
sion in  the  event  of  a  vacancy  in  any  elective 
office.  It  is  true  the  statute  had  directed  him  to 
appoint  the  officers  of  Lackawanna,  but  without 
that  direction,  if  the  offices  had  been  established^ 
by  special  enactment,  it  would  still  have  been  his 
constitutional  duty  to  issue  the  commissions.  The 
eleventh  section  directed  that  the  officers  ap- 
pointed by  the  Governor  should  retain  their  places 
until  the  next  election,  and  until  their  successors 
should  be  duly  elected  and  qualified.  Due  elec- 
tion and  qualification  could  only  result  from  action 
in  accordance  with  the  Constitution  and  existing 
laws.  If  the  county  ha^  been  organized  before  the 
5th  of  August,  1878,  the  legality  and  regularity  of 
the  election  on  the  5  th  of  November  would  hSsive 
been  imquestionable.  But  imtil  the  21st  of 
August  it  was  uncertain  whether  the  county 
would  ever  have  existence  at  all.  The  proclama- 
tion changed  what  had  been  a  project  into  a  vital 
actuality.  The  moment  the  life  of  the  county 
began  there  came  into  being  the  several  county 
offices  specified  in  the  first  section  of  the  four- 
teenth article  of  the  Constitution.  They  were 
not  places  to  be  filled  by  clerks  or  agents,  or 
deputies /r^  hoc  vice. 

They  were  elective  offices,  andthey  were  vacant. 
All  the  conditions,  under  which  it  was  the  con- 
stitutional duty  of  the  Governor  to  select  incum- 
bents, subsisted.  Is  it  possible  that  in  view  of 
such  conditions  the  Legislature  could  have  the 
power,  even  if  they  had  so  intended,  to  take  these 
offices  out  of  the  operation  of  the  constitutional 
provision?  But  they  could  have  had  no  such 
intention.  When  the  Act  was  passed,  it  was  as 
imcertain  that  the  organization  of  the  county 
would  be  perfected  three  months  after  the  next 
election  as  it  was  that  it  would  be  perfected  three 
months  before.  And  on  what  principle  can  the 
second  section  of  the  fourteenth  article  apply  in 
any  way  to  this  question  ?  They  were  "  vacan- 
cies not  otherwise  provided  for"  which  were  to 
be  "  filled  in  such  manner  as  should  be  provi- 
ded by  law."  But  these  vacancies  were  such  as 
had  been  provided  for.  They  were  vacancies  in 
elective  offices  which  the  Governor  had  power  to 
fill.  The  provisions  of  the  Act  of  the  17th  of 
April,  1878,  must  be  construed  in  its  connection 
with  the  provisions  of  the  Constitution,  and  the 
gfficers  of  the  county  of  Lackawanna  must  stand 
on  the  same  footing  as  if  their  places  had  pre- 
viously been  occupied,  and  they  had  succeeded 
to  them  by  appointments  to  supply  vacancies 
produced  by  causes  of  ordinary  and  familiar 
kinds. 

It  was  strongly  urged  at  the  argument  that  no 
ground  of  reason  or  convenience  existed  in  this 
case  to  justify  an  interference  with  the  right  of 
the  people  to  elect  their  officers  in  the  autumn  of 
1878.     It  was  said  that  there  was  ample  time 
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after  the  proclamation  to  select  candidates,  and 
to  provide  that  the  rights  of  parties,  individuals, 
and  the  community  should  be  secured  from  haz- 
ard. If  this  Court  had  the  power  to  say  this,  it 
is  possible  that  this  suggestion  would  be  adopted. 
It  is  true  that  all  formal  details  relating  to  assess- 
ments, revision  of  lists,  the  furnishing  of  ballot- 
boxes  and  blanks,  and  the  notice  to  be  given  by 
the  sheriff,  could  have  been  arranged  in  this 
interval  of  seventy-six  days.  But  cases  might 
occur  where  the  interval  would  be  forty,  thirty, 
twenty,  or  ten  days.  And  it  would  be  necessary 
to  go  into  an  inquiry,  in  each  instance,  into  the 
adequacy  of  time  to  prepare  for  the  election. 
To  guard  against  a  shifting  rule  like  this,  fortu- 
nately for  tlic  community  and  the  Courts,  the 
Constitution  has  established  an  abiding  and  per- 
vading system.  It  was  the  opinion  of  its  framers, 
that  the  work  of  selecting  officers  for  the  govern- 
ment of  the  Commonwealth  and  of  the  coun- 
ties of  the  Commonwealth  should  be  carefully 
and  thoughtfully  done.  Haste,  impulse,  and 
evil  temper  will  enter  into  political  contests, 
whatever  safeguards  may  be  thrown  around  the 
ballot,  and  whatever  may  be  the  period  allowed 
for  deliberation.  But  the  Constitution  has  estab- 
lished the  imbending  rule  that  three  full  months 
shall  be  the  period  within  which  to  prepare  for 
an  election  to  supply  a  vacancy,  and  during 
which  mistakes  may  be  corrected,  prejudices  may 
be  overcome,  ignorance  may  be  enlightened, 
excitement  may  be  allayed,  and  passions  may 
subside.  It  has  not  been  suggested  that  this 
election  resulted  in  the  choice  of  a  surveyor  who 
was  not  entirely  competent,  and  did  not  possess 
every  requisite  qualification  for  the  duties  of  the 
position.  But  it  has  sometimes  happened  that  in 
haste,  and  under  the  influence  of  prejudice,  very 
important  offices  have  been  filled  not  only  by 
very  incompetent,  but  by  very  bad  men. 

It  has  not  been  thought  necessary  to  encumber 
this  opinion  with  quotations  from  the  authorities 
bearing  on  this  question.  They  are  overwhelm- 
ingly preponderant  in  favor  of  the  position  of 
the  defendant,  and  have  been  marshalled  with 
great  ability  in  his  counsel's  original  and  supple- 
mentary briefs.  Indeed  in  this  connection,  the 
Court  have  pleasure  in  acknowledging  the  benefit 
they  have  derived  from  the  careful,  skilful,  and 
thorough  preparation  of  this  cause  by  the  counsel 
for  both  the  parties.  A  single  remark  in  regard 
to  the  Commonwealth  v.  Swifl  (4  Wh.  186), 
each  of  the  cases  of  Broom  v,  Hanley  (9  Barr, 
513),  and  The  Commonwealth  v.  King  (4  Nor 
ris,  103^,  needs  only  to  be  made.  The  only 
point  ruled  in  the  first,  was  that  the  Constitution 
of  1838  did  not  create  a  vacancy  in  the  office  of 
Recorder  of  Deeds,  and  that  the  power  re- 
mained in  the  Governor  to  appoint  under  the 
Constitution  of  1790,  until  the  general  election 


in  1839.  In  the  second,  it  was  decided  that  the 
death  of  a  person  elected  to  fill  the  office  of 
clerk  of  the  Orphans'  Court  before  he  had  quali- 
fied himself  according  to  law,  did  not  create  a 
vacancy,  but  the  incumbent  who  was  commis- 
sioned to  fill  the  office  until  his  successor  should 
be  qualified,  held  over.  In  the  third  case,  the 
sheriff  of  McKean  County  died  about  three 
weeks  before  the  general  election  of  1875,  in 
the  third  and  closing  year  of  his  term,  and  as 
the  people  of  the  county  could  have  devoted  the 
whole  of  the  three  years  to  preparation  for  the 
election  of  his  successor,  it  was  held  of  course 
that  the  appointee  of  the  Governor  could  retain 
the  office  only  to  the  time  when  the  new  term 
began  in  January,  1876.  Nothing  decided  in 
either  of  those  cases  touches  the  points  in  issue 
here. 

The  judgment  of  ouster  is  reversed  at  the 
costs  of  the  relator.  And  it  is  now  ordered,  ad- 
judged and  decreed,  that  judgment  on  the  de- 
murrer, in  favor  of  the  defendant,  be  forthwith 
entered.  And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  said  defendant  recover  his 
costs  of  said  relator  to  be  levied  by  execution,  as 
in  cases  of  debt. 

Opinion  by  Woodward,  J.  Mercur  and 
Gordon,  JJ.,  dissent. 


Oct.  &  Nov. '78,  62J,  110,  III,  112.         Nov.  14,  1878. 

Millville  Mutual  Fire  Insurance  Company 

V.  Wilgus. 

City  Insurance  Company  v.  Same. 

Ben  Franklin  Insurance  Company  v.  Same. 

Kenton  Insurance  Co.  v.  Same. 

Contract — Insurance — Insurable  interest —  Equi- 
table interest —  Construction  of  insurance  policy 
as  to  what  constitutes  entire^  unconditional^  and 
sole  ownership  of  property. 

W.  bought  property  at  an  Orphans'  Court  sale,  took  pos- 
session, paid  half  the  purchase-money,  and  became  bound 
for  the  payment  of  the  other  half  in  one  year.  He  took 
out  policies  of  insurance  upon  the  property,  containing  a 
condition  that  if  the  interest  of  the  assured  be  any  other 
than  the  entire,  unconditional,  and  sole  ownership  for  the 
use  and  benefit  of  the  assured,  it  must  be  so  represented 
to  the  company,  and  expressed  in  the  policy,  otherwise 
the  policy  to  be  void.  The  exact  nature  of  his  interest 
was  not  specified  in  the  policies.  The  property  was  de- 
stroyed by  fire  before  the  final  payment  of  purchase-money» 
and  receipt  of  deed.  In  an  action  against  the  insurance 
company  to  recover  the  insurance: 

Heidi  That  W.*5  titU,  though  an  equitable  one,  never- 
theless vested  in  him  the  entire,  unconditional,  and  sole 
ownership,  subject  to  the  payment  of  the  balance  of  pur- 
chase-money, aod  that  he  was  entitled  to  recover. 

Error  to  Common  Pleas  No.  i,  of  Allegheny 
County. 
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Assumpsit,  by  Thomas  B.  Wilgus  against  the 
Millville  Mutual  Fire  Insurance  Company,  and 
covenant  against  the  other  three  companies  above 
named,  all  upon  policies  of  insurance.  The  first 
named  case  was  tried  in  January,  1878,  before 
Stowe,  p.  J.,  and  the  others  were  tried  together 
in  March,  1878,  before  Bailey,  J.  The  four 
cases  were  argued  together  in  the  Supreme  Court. 
The  following  were  the  material  facts:— 

Wilgus,  on  Feb.  12,  1876,  bought,  for  |6ooo, 
torn  the  administrators  of  E.  Toynbee,  deceased, 
at  a  sale  ordered  by  the  Orphans'  Court  of  Fay- 
ette County,  certain  real  estate  of  said  decedent, 
known  as  the  Toynbee  distillery,  situate  in  Bridge- 
port, Fayette  County,  Pa.  The  terms  of  the 
sale  were  one-half  upon  confirmation  thereof,  and 
the  balance  in  one  year  after  confirmation,  with 
interest.  Wilgus  immediately  took  possession, 
and  began  to  make  improvements.  The  sale  was 
confirmed  March  6,  1876,  upon  payment  of  half 
the  purchase-money.  Between  March  9  and  June 
I,  1876,  Wilgus  effected  insurance  upon  the  pro- 
perty to  the  amount  of  ^23,500,  and  among  the 
policies  taken  out  by  him  were  those  in  suit,  being 
one  dated  May  i,  1876,  issued  by  the  Millville 
Company  for  $2500,  and  four  dated  May  16, 1876, 
issued  respectively  by  the  four  companies  above 
named,  each  for  I1410.  These  policies  all  con- 
tained the  following  condition : — 

''And  it  is  also  a  condition  of  this  insurance  that  if  the 
interest  of  the  assured  in  the  property  be  any  other  than 
the  entire,  unconditional,  and  sole  ownership  of  the  pro- 
perty for  the  use  and  benefit  of  the  assured  .... 
It  must  be  so  represented  to  the  company,  and  expressed 
in  the  written  part  of  this  policy,  otherwbe  the  policy  shall 
be  void." 

Wilgus  did  not  inform  the  companies  of  the 
exact  nature  of  his  ownership,  and  it  was  not 
expressed  in  the  policies.  The  evidence  showed 
that  the  agent  to  whom  he  applied  for  the  insur- 
ance asked  Wilgus  if  he  owned  the  property  in 
fee,  and  Wilgus  replied  that  he  did ;  but  that  in 
writing  to  the  agent  June  10,  1876,  he  said  **I 
told  you  I  owned  it  in  fee  simple,  not  knowing 
the  exact  meaning  of  the  term,  which  I  believe 
is  without  encumbrance  of  any  kind.  I  owe 
I3000,  payable  one  year  from  April,  being  the 
U^t  payment  on  all  the  property."  The  agent, 
however,  testified  that  he  never  received  this 
letter. 

On  the  night  of  Jime  22,  1876,  the  property 
was  destroyed  by  fire.  The  companies  above 
named  refusing  to  pay,  these  actions  were  brought. 

The  Court,  answering  the  points  submitted, 
said  to  the  jury  that  while  as  a  general  principle 
a  failure  to  express  the  true  nature  of  ownership 
in  policies  containing  such  a  condition  would 
avoid  them,  yet  under  the  evidence  in  these  cases 
as  to  plaintiff^s  representation  in  regard  to  his 
title  and  interest,  that  principle  did  not  apply 
here  to  bar  his  right  of  action ;  that  if  the  jury 


believed  Wilgus  had  paid  half  the  purchase-money, 
and  had  become  bound  for  the  other  half,  had 
taken  possession  and  begun  to  makeijnprovements 
without  objection,  then  he  became  the  equitable 
owner  of  the  entire  property,  had  an  insurable 
interest  therein,  and  any  loss  to  the  buildings 
subsequent  thereto  was  his  loss;  that  such  an 
ownership  was  the  entire,  tmconditional,  and  sole 
equitable  interest  in  the  property. 

Verdict  and  judgment  in  favor  of  plaintiff 
against  the  Millville  Company  for  $2410.82,  and 
against  each  of  the  others  for  $ 1 26 7 .  82 .  Defend- 
ants took  these  writs,  assigning  for  error,  inter 
alia,  under  specifications  differently  numbered  in 
the  different  cases,  the  answers  of  the  Court  sub- 
stantially given  above. 

Weir  Gibson {G,  L,  B,  Fetterman,  and  W.  G. 
Guiier  with  him,)  for  the  plaintiffs  in  error. 

Wilgus  had  an  equitable  estate  to  the  extent  of 
the  purchase-money  paid,  but  that  he  was  the 
entire,  unconditional,  and  sole  owner  for  the  use 
and  benefit  of  the  assured,  is  denied  upon  prin- 
ciple and  authority.  The  wording  of  similar 
policies  has  been  construed  in  the  following 
cases:— 

Ins.  Co.  V.  Bronger,  6  W.  P.  D.  Bush,  146. 

Ins.  Co.  V.  Curry,  13  lb.  312. 

Rohrbach  v.  Ins.  Co.,  62  N.  Y.  47. 

Ins.  Co.  V,  Brcnnan,58  111.  159. 

Ins.  Co.  V.  MTg  Co.,  31  Mich.  346. 

Hinman  v.  Ins.  Co.,  36  Wis.  159. 

Ins.  Co.  V.  Lawrence,  2  Peters,  25. 

Reynolds  v,  Ins.  Co.,  2  Grant,  326. 

The  nature  and  extent  of  his  interest  not  hav- 
ing been  represented  to  the  companies,  and  ex- 
pressed in  the  policies,  the  contracts  were  void. 

D.  T.  Watson  {Knox  &*  J^eedy  and/.  G.  Wood 
with  him),  contra. 

Wilgus  had  an  equitable  interest  in  the  whole 
property. 

Siter,  James  &  Co.'s  Appeal,  2  Casey,  180. 
Reed  v,  Lukens,  8  Wright,  202. 
Ins.  Co.  V.  Updegraff,  9  Harris,  519. 

In  Reynolds  v,  Ins.  Co.  (supra),  the  exact 
title  was  essential,  because  the  company  was  a 
mutual  one,  and,  moreover,  the  insured  stated  in 
reply  to  a  direct  question  that  no  encumbrances 
existed. 

See  Morgan  v,  Scott.  2  Casey,  54. 

Ins.  Co.  V,  Brolaskey,  1 1  Casey,  282. 

This  equitable  interest  of  Wilgus  in  the  whole 
property  was  the  entire,  unconditional,  and  sole 
ownership  for  the  use  and  benefit  of  the  assured 
within  the  meaning  of  the  policies. 

Merrill  v,  Ins.  Co.,  6  Reporter,  237. 

Strong  V.  Ins.  Co.,  10  Pickering,  40. 

Curry  v,  Ins.  Co.,  lb.  542. 

Tyler  V.  Ins.  Co.,  12  Wend.  507. 

Coursin  v,  Ins.  Co.,  10  Wright,  328, 

Wood  on  Insurance,  477. 

May  on  Insurance,  Sec.  76. 

Hough  V.  Ins.  Co.,  29  Conn.  10. 

Gaylord  v,  Ins.  Co.,  40  Mo.  13. 
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January  6,  1879.  The  Coxjrt.  These  cases 
all  involve  the  same  principle,  and  were  argued 
together.  The  plaintiff  below  had  purchased  the 
premises  upon  which  these  insurances  were 
effected  at  an  Orphans*  Court  sale,  the  terms  of 
which  were  one-half  cash*,  and  the  other  half  in 
one  year.  He  made  the  first  payment,  and  be- 
fore the  year  expired  the  loss  occurred.  The 
condition  of  the  policies  relied  on  to  avoid  them, 
was  '*  that  if  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire,  uncondi- 
tional and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,"  it  must  be  so 
represented  and  expressed. 

The  plaintiff's  title  was  an  equitable  one,  but 
it  nevertheless  vested  in  him  the  entire,  uncon- 
ditional, and  sole  o^wnership,  subject  to  the  pay- 
ment of  the  balance  of  the  purchase-money. 
This  balance  was  practically  an  encumbrance. 
It  is  true  the  legal  title  was  in  the  vendors,  but 
they  could  use  it  only  to  enforce  the  payment  of 
the  price  agreed  upon.  In  this  respect  it  is 
exactly  the  case  of  a  mortgage — ^which  vests  the 
legal  title  in  the  mortgagee  for  the  same  purpose. 
Had  the  property  been  swallowed  up  by  an 
earthquake,  the  entire  loss  would  have  fallen  on 
the  plaintiff.  In  Reynolds  v.  The  State  Mutual 
Ins.  Co.  (2  Grant's  Cases,  326),  there  was  a 
representation  that  the  property  was  not  encum- 
bered. The  language  of  the  opinion,  indeed, 
favors  the  idea  that  an  equitable  owner  cannot 
insure  beyond  the  purchase-money  paid.  Yet 
Mr.  Justice  Black  adds:  "If  we  regard  the 
difference  between  a  legal  and  an  equitable  title 
as  totally  immaterial  (and  perhaps  we  ought  so 
to  regard  it),  then  the  unpaid  balance  of  the 
purchase-money  must  be  treated  as  an  encum- 
brance." It  is  dear  that  if  the  owner  could  not 
insure  beyond  the  purchase-money  paid,  he 
would  be  often  entirely  without  indemnity.  He 
is  personally  liable  for  the  balance  of  the  pur- 
chase; he  may  have  made  expensive  improve- 
ments, or  the  property  may  have  greatly  appre- 
ciated. It  is  very  easy  for  the  insurance  company, 
by  proper  questions,  to  draw  out  the  exact 
nature  of  the  title  of  the  insured.  In  the  cases 
before  us  no  inquiry  was  made  as  to  encum- 
brances. According  to  the  law  of  Pennsylvania 
the  insured  had  a  right  to  consider  himself  as 
the  entire,  unconditional,  and  sole  owner.  There 
is  nothing  in  the  remaining  assignments  requiring 
notice. 

Judgments  affirmed. 

Opinion  by  Sharswood,  J.  Agnew,  C.  J., 
and  Woodward,  J.,  absent. 


Jan.  »79,  262.  Jan.  30,  1879. 

Third  Reformed  Dutch  Church's  Appeal. 

Estoppel— Church — Account  of  rents  and  profits 
of  church  property  during  a  change  of  ecclesias- 
tical relations — Res  adjudicata. 

"Where  a  church  corporation  has  accepted  and  enjoyed 
a  decree  in  equity  in  an  acrion  presented  in  its  behalf  by 
some  of  its  members,  it  cannot  afterwards  in  another  pro- 
ceeding substantially  the  same  be  allowed  to  say  that  the 
former  proceeding  was  not  instituted  and  prosecuted  for 
its  benefit,  and  that  it  is  not  bound  by  such  portions  of 
the  decree  therein  as  are  unfavorable  to  it. 

The  Third  Reformed  Dutch  Church,  upon  surrender  of 
the  church  property  according  to  the  decree  in  Jones  ei  at, 
V.  Wadsworth  et  al  (4  Weekly  Notes,  514)  filed  a  bill 
in  equity  in  the  name  of  the  corporation  against  the  trustees 
of  the  corporation  to  restrain  them  from  prosecuting  actions 
at  law  upon  notes  of  the  corporation,  and  asking  for  dis- 
covery and  account  of  rents  and  profits  of  the  church  pro- 
perty during  the  period  of  change  in  the  ecclesiastical  rela- 
tions of  the  church.  The  Court  below,  after  a  hearing  on 
demurrer,  dismissed  the  bill : 

Held  (affirming  the  decree  of  the  Court  below),  that 
there  was  no  equity  in  the  demand  upon  the  defendants  to 
discover  and  account  for  funds  which  admittedly  were 
paid  out  for  the  salary  of  the  minister  and  other  expenses 
of  maintaining  the  church. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Bill  in  equity,  filed  by  the  Third  Reformed 
Dutch  Church  of  Philadelphia  against  Henry  J. 
Fox  et  aly  trustees  of  the  corporation  complain- 
ant. 

The  bill  set  forth  that  the  complainant  was  the 
owner  of  certain  real  and  personal  property  in- 
cluding a  lot  of  ground  and  church  buildings 
thereon  in  the  city  of  Philadelphia  held  in  trust 
for  members  adhering  to  the  mode  of  faith  and 
church  discipline  of  the  Reformed  Church  in 
America:  that  on  June  9,  1873,  *^^  defendants, 
who  were  duly  elected  trustees  under  the  charter 
of  the  corporation  became  members  of  the  Im- 
manuel  Presbyterian  Church,  an  unincorporated 
religious  association  connected  with  the  Presby- 
terian Church  in  the  United  States  and  conduct- 
ing its  services  in  a  different  form  and  not  main- 
taining the  mode  of  faith  and  church  discipline  of 
the  Reformed  Church  in  America ;  that  by  be- 
coming members  of  the  Immanuel  Presbyterian 
Church  they  ceased  to  be  members  and  trustees 
of  the  corporation  complainant ;  that  the  defend- 
ants refused  to  surrender  possession  of  the  com- 
plainants* property  retaining  it  in  their  posses- 
sion from  June  9,  1873,  ^^  November  23,  1876, 
and  diverting  the  property  from  the  trusts  to 
which  it  was  subject  by  misapplying  it  to  the  uses 
of  the  Presbyterian  Church ;  that  during  the  same 
period  the  defendants  have  collected  and  received 
pew  rents  and  profits  of  the  complainants'  pro- 
perty to  an  amoimt  exceeding  ^9000,  for  no 
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part  of  which  have  they  accounted  to  .the  com- 
plainants; that  on  February  14,  1874,  Daniel 
S.  Jones  €t  ai.,  members  of  the  corporation  com- 
plainant, filed  a  bill  in  equity  against  Rev.  Chas. 
Wadsworth  for  a  decree  for  the  surrender  to 
Jones  of  all  the  complainants'  pf  operty,  in  which 
the  Court  on  November  21,  1876,  entered  a  de- 
cree according  to  the  prayer  of  the  bill;  that 
from  this  decree  the  plaintiffs  appealed,  assigning 
for  error  the  action  of  the  Court  in  not  directing 
an  account;  that  on  February  19,  1877,  the  Su- 
preme Court  (see  Jones  et  al,  v.  Wadsworth  et 
al,y  4  Weekly  Notes,  514)  affirmed  the  decree 
of  the  lower  Court,  in  obedience  to  which  the  de- 
fendant surrendered  the  church  property  to  Jones, 
the  only  renuiining  trustee  ;  that  to  that  suit  the 
corporation  appellant  was  not  a  party ;  that  the 
defendants  have  refused  to  account,  and  that  the 
defendants  have  severally  brought  actions  at  law 
against  the  complainants  upon  their  promissory 
notes  to  the  amount  of  I2800,  to  which  the  com- 
plainants have  a  defence  by  way  of  set-oflf,  ex- 
ceeding the  claims,  in  the  rents  and  profits  of  the 
corporation  misapplied  by  the  defendants,  which 
defence  is  properly  cognizable  in  a  court  of 
equity  in  a  bill  for  an  account. 

The  bill  prayed  for  (i)  an  account  (2)  an  in- 
junction to  restrain  the  actions  at  law,  (3)  dis- 
covery, (4)  general  relief.  The  defendants  de- 
murred on  the  ground,  (i)  that  the  right  to  an 
account  was  res  adjudicata  determined  in  Jones 
V.  Wadsworth,  (2)  that  the  bill  was  multifarious, 
(3)  and  that  an  account  for  damages  resulting 
from  a  tort  could  not  be  set-off  against  action 
at  law. 

After  a  hearing  upon  the  demurrer,  the  Court 
(Hare,  P.  J.)  delivered  an  opinion  dismissing 
the  bill,  which  is  printed  at  length  in  the  report 
of  the  case  in  the  Court  below,  5  Weekly  Notes, 
399,  q,  V.  The  complainants  took  this  appeal, 
assigning  for  error  the  dismissal  of  their  bill. 

C,  Stuart  Patterson  and  Wm,  A.  Porter ^  for 
the  appellants. 

The  right  to  account  is  not  res  adjudicata^  for 
in  Jones  v,  Wadsworth  the  bill  was  filed  by  indi- 
vidual members  and  not  as  here  by  the  corpora- 
tion. Assuming  that  the  complainants  were  a 
party  to  the  record,  in  that  case  the  decree  could 
not  be  conclusive  against  them,  because  the  bill 
contained  no  prayer  for  an  account,  and  because 
the  record  shows  that  the  plaintiff  was  refused 
leave  to  amend  bv  adding  a  prayer  for  an  account, 
and  that  refusal  was  affirmed  in  this  Court. 
Whenever  a  judgment  in  a  former  case  is  relied 
upon  as  conclusive  in  another,  it  may  be  shown 
by  evidence  aliunde^  not  inconsistent  with  the 
record,  that  the  particular  point  was  not  adjudi- 
cated. 

Coleman's  Appeal,  12  Sm.  252. 

Here  the  record  shows  conclusively  that  the 


question  alleged  to  have  been  adjudicated  was 
not  permitted  to  be  raised. 

By  rule  of  Court  the  complainants  were  com- 
pelled to  go  into  the  same  Court  in  which  the 
actions  at  law  were  commenced. 

Rule  of  Court  adopted  Dec  30,  1876,  3  Weekly 
Notes,  258. 

A,  B,  Shearer y  for  the  appellee. 

If  the  appellant's  right  to  an  account  was  be- 
fore the  Court  in  Jones  v,  Wadsworth,  then  the 
question  is  res  adjudicata, 

(i)  Did  the  complainants  in  that  case  stand  in 
a  relation  of  privity  with  the  complainants  in  this 
case  ?  The  complainants  in  that  case  were  mem- 
bers of  the  Reformed  Church  for  whom  the  pro- 
perty was  held  in  trust ;  here  the  corporation  is 
complainant.  Those  who  adhere  or  submit  to 
the  regular  order  constitute  the  true  congregation, 
and  also  the  tjrue  corporation,  if  there  be  an  in- 
corporation. 

Winebrenncr  v.  Colder,  7  Wr.  256. 

The  substitution  of  a  party  diflfering  only  in 
name  cannot  avail  to  escape  the  effect  of  a  decree 
in  which  the  parties  are  substantially  the  same. 
Peterson  v,  Lothrop,  10  Casey,  223. 

The  position  of  the  complainants  is  that  of  a 
party  who  avails  himself  of  a  part  of  a  decree 
and  attempts  to  repudiate  another  part  of  the 
same  decree. 

^2)  Was  the  question  of  liability  to  account 
before  the  Court  in  Jones  v.  Wadsworth  ?  The 
master  in  that  case  reported  a  decree  directing  an 
account,  which  was  refused  in  the  decree  of  the 
lower  Court,  which  on  appeal  was  affirmed. 

The  argument  that  even  if  the  complainants 
had  been  a  party  to  the  record  in  Jones  v,  Wads- 
worth, they  could  not  have  been  concluded  be- 
cause the  bill  contained  no  prayer  for  an  account, 
is  unsound.  A  bill  praying  for  the  removal  of  a 
trustee  for  mismanagement  and  for  the  delivery 
over  of  the  property  in  his  hands  implies  a  prayer 
for  an  account.  But  no  special  prayer  for  an 
account  was  necessary  for  it  was  included  under 
the  prayer  for  "general  relief." 

March  3, 1879.  The  Court.  Without  adopt- 
ing all  the  reasons  assigned  by  the  learned  Presi- 
dent of  the  Court  below,  it  will  be  enough  to  say 
that  the  former  proceeding  in  equity,  relied  on  as 
a  defence,  and  the  present  were  substantially  be- 
tween the  same  parties.  The  present  corpora- 
tion appellants  accepted,  and  have  enjoyed  the 
benefit  of  the  decree  in  the  first  case  so  far  as  it  was 
in  their  favor,  and  they  ought  not  to  be  allowed 
now  to  say  that  the  proceeding  was  not  instituted 
and  prosecuted  for  their  benefit.  The  complain- 
ants representing  them  in  that  case  demanded  an 
account  in  the  interest  of  the  corporation,  and  it 
was  refused.  It  was  properly  placed  upon  the 
ground  of  estoppel,  because  the  whole  congrega- 
tion, including  the  sole  remaining  trustee,  liuad 
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acquiesced  in  the  change  of  the  ecclesiastical  re- 
lations of  the  church,  and  it  was  not  alleged  then, 
nor  is  it  alleged  now,  that  a  single  dollar  of  the 
income  was  appropriated  to  any  other  than  the 
legitimate  purposes  of  the  worship  of  God  and 
the  preaching  of  the  Gospel.  There  is  no  equity 
in  the  demand  now  reiterated  on  the  defendants 
to  discover  and  account  for  the  funds  which  it  is 
conceded  they  received  and  paid  out  for  the  salary 
of  the  minister  and  the  other  expenses  of  main- 
taining the  church.  The  nine  thousand  dollars 
in  pew  rents  was  evidently  contributed  for  the 
very  purposes  to  which  it  was  appropriated. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam. 


Jan.  '78,  157. 


February  12,  1879. 

Callen  v.  Lukens. 


Landlord  and  tenant —  Covenant  sur  ground  rent 
deed —  Set-off —  Evidence  —  Admissibility  of 
parol  testimony  to  vary  written  instrument — 
Affidavit  of  defence  law — Practice — Function 
of  supplemental  affidavit  of  defence. 

To  render  evidence  of  a  contemporaneous  parol  agree- 
ment admissible  to  vary  materially  or  contradict  a  writing, 
it  must  be  alleged  that  upon  the  faith  of  the  parol  agree- 
ment the  written  instrument  was  signed. 

Per  Curiam.  "We  cannot  agree  that  a  supplemental 
affidavit  is  confined  to  an  explanation  of  the  original,  and 
cannot  Mt  up  a  different  defence;  such  a  course,  however, 
is  suspicious,  and  requires  that  the  new  defence  should  be 
closely  scrutinized." 

Error  to  the  Court  of  Common  Pleas,  No.  2, 
of  Philadelphia. 

Covenant  sur  ground  rent  deeds,  by  Lukens 
against  Callen.  The  terre-tenant,  Calvert,  filed 
an  affidavit  of  defence,  setting  forth  that  by  a 
certain  building-agreement  made  between  the 
plaintiff,  the  defendant,  and  himself,  he,  the  de- 
ponent, took  the  title  to  the  property,  subject  to 
the  ground-rents,  which  had  been  reserved  by 
the  plaintiff  on  a  prior  conveyance  to  the  defen- 
dant; that  he,  the  deponent,  was  to  erect  certain 
houses,  and  the  plaintiff  was  to  make  certain  ad- 
vances; that  the  advances  had  not  been  made 
as  agreed,  and  that  as  to  the  last  one  the  de- 
ponent's receipt  was  obtained  by  fraud ;  that  the 
deponent  had  lost  more  than  twice  as  much  as 
he  would  have  had  to  pay  in  ground  rent,  by 
reason  of  being  obliged  to  leave  the  house  in  an 
unfinished  condition,  thereby  losing  the  rents. 

Upon  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence,  the  Court  ordered  a 
supplemental  affidavit,  and  one  was  filed,  setting 
forth  that  when  the  papers  were  signed  he  no- 


ticed that  the  provisions  for  making  advances  were 
not  such  as  he  had  anticipated,  and  that  he  drew 
the  plaintiffs  attention  to  it ;  that  the  plaintiff 
said  the  alterations  could  not  then  be  made,  but 
that  if  the  deponent  would  consent  to  the  papers 
being  executed  as  they  had  been  prepared,  "the 
payments  should  be  arranged  to  the  satisfaction 
of  the  deponent."  The  affidavit  further  alleged 
that  a  certain  agreement  was  made  by  the  plain- 
tiff to  do  certain  work  on  the  walls,  which  had 
not  been  done,  and  that  the  plaintiff  had 
''charged'*  the  affiant  with  fourteen  dollars 
more  than  was  agreed  to  for  insurance. 

After  argument  the  Court  entered  judgment 
for  want  of  a  sufficient  affidavit  and  supplemental 
affidavit  of  defence ;  whereupon  the  terre-tenant 
took  this  writ,  assigning  for  error  the  entry  of 
judgment. 

Thomas  J,  Diehl,  for  plaintiff  in  error. 
The  defences  set  up  were  a  fair  set-off  to  the 
plaintiffs  claim,  and  were  admissible  to  contra- 
dict the  ground-rent  deeds. 

Act  1705,  I  Sm.  49. 

Carman  v,  Ins.  Co.,  6  W.  &  S.  155. 

Speer  v,  Sterret,  3  Casey,  192. 

Hunt  V,  Gilmore,  9  Sm.  450. 

Mangle  v.  Stiles,  7  Casey,  72. 
Jos,  Af,  Pile,  for  defendant  in  error. 
The  province  of  a  supplemental  affidavit  is  to 
explain  the  original,  and  no  new  defence  can  be 
set  up  in  it. 

I  Tr.  &  H.  381. 
This  proposition  is  so  well  settled  that  it  has 
not  been  considered  necessary  to  cite  the  repeated 
rulings  upon  the  subject. 

March  17,  1879.  The  Court.  We  cannot 
agree  with  the  learned  counsel  of  the  defendant 
in  error  that  a  supplemental  affidavit  is  confined 
to  an  explanation  of  the  original,  and  cannot  set 
up  a  new  and  different  defence.  Such  a  course, 
however,  is  suspicious,  and  requires  that  the  new 
defence  should  be  closely  scrutinized.  The 
original  affidavit  in  the  case  before  was  evidently 
drawn  by  the  plaintiff  in  error  himself  or  some 
unprofessional  friend.  The  defence  set  up  in  it 
was  plainly  contradicted  by  the  written  agree- 
ment. The  supplemental  abandons  this  defence 
and  sets  up  a  new  one  founded  upon  a  reform  of 
the  contract ;  but,  though  it  alleges  an  agreement 
at  the  time  of  executing  the  writing,  it  fails  to 
allege  that  upon  the  faith  of  the  new  agreement 
the  contract  was  signed.  This  is  essential  to 
the  admission  of  parol  evidence  of  an  agreement 
to  vary  materially  or  contradict  a  written  con- 
tract. (Miller  v,  Henderson,  10  S.  &  R.  290 ; 
Boyd  V.  Breece,  3  Phila.  Rep.  206.)  No  new 
agreement  is,  however,  averred,  but  only  a 
promise  that  the  payments  should  be  arranged 
to  the  satisfaction  of  affiant.  How  this  shows 
any  defence  is  not  explained.    The  subsequent, 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


29 


agreement  alleged  to  have  been  made  by  the 
plaintiff  below  to  pay  the  expenses  of  putting  the 
wall  in  a  proper  condition  to  build  on  was  clearly 
without  consideration.  As  to  the  fourteen  dol- 
lars for  insurance,  affiant  says  that  plaintiff 
charged  him  with  it,  but  not  that  he  paid  it, 
cither  in  account  or  otherwise.  Taking  the  two 
affidavits  together,  we  think  they  fail  to  make 
out  any  available  defence  in  that  clear  and  un- 
ambiguous manner  which  has  always  been  re- 
quired in  such  instruments. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '79, 168.  March  13,  1879. 

Matthewson  v.  Wilson. 

Evidence — Practice — Depositions — Auditor^  s 
notes. 

The  notes  of  the  testimony  of  a  witness  taken  before  an 
auditor,  without  any  proof  of  their  genuineness  or  accuracy, 
are  not  depositions  and  are  inadmissible  in  evidence  as 
such. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

This  was  a  feigned  issue  by  Matthewson  and 
others,  lien  creditors  of  P.  W.  Stockbower, 
against  P.  H.  Wilson,  to  try  the  legality  of  a  cer- 
tain judgment  alleged  to  have  been  confessed  by 
Stockbower  to  Wilson  in  fraud  of  the  plaintiff's 
rights. 

Upon  the  trial,  before  Dana,  A.  L.  J.,  notes 
of  the  testimony  of  Z.  H.  Stockbower,  previously 
taken  before  an  auditor  who  had  been  appointed 
in  the  case,  but  not  sworn  to  by  the  auditor  as 
correct,  were  offered  in  evidence  by  the  plaintiff 
to  contradict  the  defendant's  testimony  establish- 
ing his  claim.  It  was  proved  that  diligent  efforts 
had  been  made  to  subpoena  the  witness,  who  lived 
over  forty  miles  from  the  county-seat  and  out  of 
the  county,  but  without  success.  It  appeared 
further  that  the  witness  was  at  the  time  actu- 
ally within  the  county,  but  was  concealing  him- 
self to  avoid  service  of  the  subpoena. 

The  offer  was  objected  to  and  ruled  out  by  the 
Court,  who  offered  however  to  allow  the  plaintiffs 
a  continuance  so  as  to  enable  them  to  procure 
the  attendance  of  the  witnesses  at  a  future  trial. 

Verdict  and  judgment  having  been  rendered 
for  the  defendant  the  plaintiffs  took  this  writ  of 
error,  assigning  as  error  the  rejection  of  the  evi 
dence  offered  above. 

S,  B.  Price ^  for  the  plaintiff  in  error. 

Depositions  taken  on  a  rule  to  open  judgment 
are  admissible  afterwards  upon  the  trial  of  the 
issue  if  the  witness  is  dead  or  out  of  the  jurisdic- 
tion of  the  Court. 


Riegel  v.  Wilson,  10  Sm.  388. 
Eckman  v.  Eckman,  18  Sm.  460. 

And  by  analogy,  under  the  Act  of  28  March, 
1 81 4,  Purdon,  625,  pi.  24,  a  deposition  of  this 
character  taken  before  the  auditor,  out  of  the 
proceedings  before  whom  this  very  issue  arose, 
should  certainly  have  been  admitted.  That  the 
witness  was  within  the  county  does  not  affect  the 
case,  inasmuch  as  it  also  appeared  that  he  was 
evading  the  subpoena,  and  lived  more  than  forty 
miles  from  the  court-house. 

Winton  and  Brundage,  contra. 

The  evidence  offered  was  not  a  deposition,  but 
merely  the  notes  taken  before  an  auditor,  who 
was  not  called  to  testify  as  to  their  accuracy,  and 
h^nce  does  not  come  within  the  rule  of  Court  in 
regard  to  depositions. 

March  31,  1879.  The  Coxh^t.  It  was  not  a 
deposition  which  was  offered,  but  the  notes  of  the 
testimony  of  a  witness  taken  before  an  auditor, 
without  any  proof  of  the  notes.  This  of  itself 
would  be  ample  reason  for  the  rejection  of  the 
testimony.  But  on  looking  at  the  rejected  testi- 
mony we  fail  to  perceive  its  materiality,  and  are 
of  opinion  that  the  plaintiffs  in  error  were  not 
injured. 

Judgment  affirmed. 

Per  Curiam. 


Common  Pleas— S^afe. 


C.  P.  of  Lancaster  County.  ,  March,  18^9* 

County  of  Lancaster  v.  Lancaster  County 
National  Bank. 

National  banks^  Taxation— Bank  building  owned 
by  bank,  as  part  of  its  capital —  When  not  liable 
to  taxcUionfor  county  purposes. 

Where  part  of  the  capital  of  a  national  bank  is  invested 
in  a  builcung  used  for  banking  purposes,  and  the  bank 
pays  into  the  State  treasury  the  tax  of  one  per  cent.,  pre- 
scribe by  Act  of  Assembly,  upon  the  par  value  of  all  its 
shares,  the  building  cannot  be  taxed  for  county  purposes, 
although  the  cashier  occupies  the  part  of  the  building  not 
used  for  banking  as  a  residence. 

Case  stated,  showing  the  following  facts  : — 
On  January  20,  1879,  the  Lancaster  County 
National  Bank  paid  into  the  State  treasury  a  tax 
of  one  per  centum  upon  the  par  value  of  all  the 


Digitized  by 


Google 


30 


WEEKLY  NOTES  OF  CASES. 


shares  of  said  bank,  having  elected  to  collect  the 
same  from  the  shareholders  of  said  bank,  as  pro- 
vided in  the  Actof  Assembly  of  March  31,  1870, 
§  4  (Purd.  Dig.  143,  pi.  97).  Part  of  its  capital 
and  profits  is  invested  in  its  bank  building, 
situated  in  the  Second  Ward  of  the  city  of  Lan- 
caster, assessed  for  taxation  at  a  valuation  of 
1 1 6,000.  The  part  of  the  building  not  required 
for  the  banking  business  is  occupied  by  the 
cashier  and  his  family. 

If  the  Court  shall  be  of  opinion  that  the  said 
building  is  liable  to  taxation  for  county  purposes, 
then  judgment  for  plaintiff  for  $40,  with  costs ; 
if  not,  then  judgment  for  defendant,  with  costs ; 
either  party  to  be  at  liberty  to  take  out  writ  of 
error,  etc. 

J,  Hay  Brown^  for  plaintiff. 

Wm,  Aug,  AtUe^  for  defendant. 

April  s,  1879.  The  Court.  The  question 
presented  by  the  facts  is,  whether  or  not  said 
banking  building  should  be  assessed,  and  the 
bank  be  compelled  to  pay  tax  upon  it  ? 

The  Act  of  Assembly  of  March  3X,  1870,  §  4, 
under  and  by  virtue  of  which  the  Lancaster 
County  National  Bank  paid  into  the  State 
treasury  a  tax  of  one  per  centum  upon  the  par 
value  of  all  its  shares,  declares  that:  ^'In  case 
any  bank  or  savings  institution,  as  aforesaid  (sec- 
tion 3  having  stated  that  'all  the  shares  of 
national  banks,  located  within  this  State,  and  of 
banks  and  savings  institutions  incorporated  by 
this  State,  shall  be  taxable,'  etc.),  shall  elect  to 
collect  annually,  from  the  shareholders  thereof, 
a  tax  of  one  per  centum  upon  the  par  value  of 
all  the  shares  of  said  bank  or  saving  institution, 
and  pay  the  same  into  the  State  treasury,  on  or 
before  the  20th  day  of  January  in  every  year, 
the  said  shares,  capital  and  profits  shall  be  exempt 
from  all  dther  taxation  under  the  laws  of  this 
Commonwealth;  and  the  law  regulating  the 
c8mpensation  of  county  treasurers  for  receiving 
moneys  for  the  use  of  the  Commonwealth,  and 
paying  over  the  same,  is  hereby  extended  to  the 
cashiers  of  said  banks  and  savings  institutions." 

This  bank,  as  "The  Lancaster  County  Bank," 
was,  by  its  original  charter,  which  has  been  re- 
vived from  time  to  time,  prior  to  the  National 
Banking  Act,  authorized  to  '*  hold  such  lands, 
tenements  and  hereditaments  as  shall  be  requisite 
for  its  accommodation  in  the  convenient  transac- 
tion of  its  business." 

It  has  been  decided  in  Pennsylvania,  that  *'  a 
house  erected  as  a  toll-house  by  an. incorporated 
canal  company,  and  so  built  as  to  be  occupied 
not  merely  as  the  collector's  office,  but  as  his 
family  residence^  is,  notwithstanding  the  fact  of 
its  being  the  residence  of  the  collector,  and  a 
building  of  some  pretensions,  a  constituent  part 
of  the  canal,  and  cannot  be  assessed  for  taxation 


under  the  Acts  of  1834  and  1844.  (Schuylkill 
Nav.  Co.  V,  Commissioners  of  Berks  County,  i 
Jones,  202 ;  Lehigh  C.  &  N.  Co.  v,  Northamp- 
ton County,  8  W.  &  S.  334).  That  the  works 
of  an  incorporated  gas  company  are  not  taxable 
as  real  estate y  for  State  and  County  purposes. 
(West  Chester  Gas  Co.  v.  County  of  Chester,  6 
Cas.  232).  That  a  general  statutory  provision, 
exempting  corporate  property  from  taxation, 
embraced  only  such  property  as  was  essential  in 
the  execution  of  its  purposes,  and  did  not  cover 
property  held  by  the  corporation  (outside  of  the 
house  in  which  its  business  was  transacted),  as  a 
mere  convenience.  (Lehigh  C.  &  N.  Co.  v. 
Northampton  Co.,  8  W.  &  S.  334;  Railroad 
V,  Berks  County,  6  Barr,  70 ;  Carbon  Iron  Co. 
V,  Carbon  County,  3  Wright,  251 ;  Lackawanna 
I.  &  C.  Co.  V,  Luzerne  County,  6  Wright,  424; 
Proprietors  of  Meeting-house  in  Lowell  v.  City 
of  Lowell,  I  Mete.  538.) 

In  Iowa  it  has  been  held  that  the  personal 
property  and  assets  of  national  banks,  such  as 
safes,  office  furniture,  etc.,  are  not  taxable  by 
the  State.     (Bank  v.  Young,  25  Iowa,  311.) 

In  New  Jersey,  .that  a  general  exemption  of 
property  of  the  corporation,  but  subjecting  the 
stock  in  the  hands  of  the  stockholders  to  taxa- 
tion, exempts  the  surplus  funds  and  lands  of  the 
corporation.     (State  v.  Tunis,  3  Zabr.  546.) 

In  Georgia,  that  exemption  of  capital  stock 
exempts  property  of  the  company  necessary  to 
carry  on  business.  (Railroad  Co.  v.  Mayor  and 
Councils  of  Rome,  14  Ga.  275.) 

In  Kentucky,  that  where  the  charter  of  a  bank 
exempts  its  property  from  all  taxation,  in  con- 
sideration of  the  annual  payment  of  a  certain  per- 
centage on  its  capital,  property  of  the  bank  can- 
not be  taxed,  either  by  the  State  or  the  County. 
(Farmers'  Banker.  Commonwealth,  6  Bush.  X27.) 

In  Maryland,  that  the  stock  of  a  banking  cor- 
poration is  the  representative  of  its  whole  prop- 
erty, and  when  a  tax  has  been  laid  on  the  stock 
in  the  hands  of  the  shareholders,  the  real  and 
personal  estate  of  the  corporation  becomes  exempt 
from  taxation,  as  to  tax  both  the  real  and  per- 
sonal property  and  the  capital  stock  would 
amount  to  a  double  tax,  which  is  illegal  and  un- 
j\ist.  (Gordon  v.  The  Mayor  of  Baltimore,  5  Gill. 
231 ;  McCulloch  v,  Maryland,  4  Wheat.  316.) 

In  Minnesota  and  New  York,  that  the  bank- 
ing office  and  lot  owned  and  occupied  as  its 
place  of  business  by  a  national  bank,  is  not  liable 
to  assessment  and  taxation  as  real  estate  against 
the  bank,  under  laws  of  a  State  which  taxes  the 
shares  of  such  bank  at  their  actual  value,  without 
reduction  for  real  estate,  (Commissioners  v. 
Bank,  23  Minn.  280 ;  Commissioners  of  Rice 
County  V,  Citizens'  National  Bank,  67  N.  Y. 
516;  Thompson's  National  Bank  Cases,  300, 
326.) 
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In  Connecticut,  see  Town  of  New  Haven  'v. 
Bank  of  New  Haven  (31  Conn.  106). 

And  we  think  the  same  may  fairly  be  deduced 
from  the  decision  of  our  own  Supreme  Court,  as 
it  will  be  found  reported  in  Everitt's  Appeal 
(21  P.  F.  Smith,  216). 

The  case  ^ted,  or  special  verdict,  finds  that 
this  bank  has,  within  the  time  prescribed  by  sec- 
tion 4  of  the  Act  of  March  31,  1870,  paid  into 
the  State  treasury  a  tax  of  one  per  centum  upon 
the  par  value  of  a//  its  shares  ;  that  part  of  its 
capital  znd  profits  are  invested  in  its  bank  build- 
ing. It  has,  therefore,  as  is  shown  by  the  case 
presented,  paid  a  tax  on  the  shares  represented  by 
its  bank  building — a  building  necessary  to  carry 
on  its  business,  and  in  which  its  business  is 
actually  transacted. 

A  liking  house  is  one  of  the  indispensable 
accessories,  and  is  necessarily  incident  to  the 
business  of  banking.  It  is  true  that  the  case 
stated  shows  the  house  to  be  one  of  some  size 
and  pretensions,  larger  than  is  absolutely  neces- 
sary for  mere  banking  rooms  or  office,  and  that 
the  cashier,  an  officer  of  the  bank,  resides  in 
that  portion  thereof  which  is  not  necessarily  used 
for  the  purposes  of  banking.  It  does  not  appear 
that  he  pays  any  rent  for  the  portion  of  the  house 
he  occupies. 

Being  of  opinion  that  under  the  Act  of  March 
31,  1870,  the  decisions  above  cited,  and  the 
facts  presented  in  the  case  stated,  the  banking 
house  of  the  Lancaster  County  National  Bank, 
and  the  lot  or  piece  of  ground  whereon  the  same 
is  erected,  is  hot  subject  to  assessment  and  taxa- 
tion for  county  purposes,  we  enter  judgment  for 
the  defendant,  with  costs. 

Opinion  by  Livingston,  P.  J. 


C.  P.  of  Montgomery  G>.  Jan.  31, 1879. 

Wendell  v.  Simpson  et  al. 
Arbitration — Award — Appeal  by  defendant  "  in 
forma  pauperis*' — Act  of  June  16,  l8j6 — 
What  constitutes  a  pauper  under  the  Act, 

Rule  for  leave  to  enter  an  appeal  *'  in  forma 
pauperis** 

Sci,fa,  sur  mortgage. 

A  rule  of  reference  having  been  entered  by 
the  plaintiff,  an  award  of  arbitrators  was  filed 
Dec.  31, 1878,  in  favor  of  the  plaintiff  for  I2  7 14. 
On  Jan.  17, 1879,  the  defendants  filed  a  petition 
netting  forth  that  they  had  a  just  defence  to  said 
action,  but  were  *'  unable,  by  reason  of  extreme 
poverty,"  to  pay  the  costs  of  an  appeal,  and 
pra]ring  that  defendants  be  allowed  to  enter  an 
appeal  in  forma  pauperis ^  without  payment  of 
costs  or  entry  of  security. 


Louis  M,  Childs,  for  the  rule,  cited  the  Act  of 
June  x6,  X836,  §  28  (Purd.  Dig.  86,  pi.  57). 
This  Act,  after  providing  in  what  cases  an  appeal 
from  an  award  of  arbitrators  may  be  taken,  and 
for  the  payment  of  costs  and  entering  security, 
contains  the  following  proviso : — 

**  Provided,  That  if  the  party  against  whom  any  award 
shall  be  made  as  aforesaid,  not  beine  the  party  by  whom 
the  rule  of  reference  was  taken  out,  shall  apply  by  petition 
to  a  Judge  of  the  Court  in  which  such  action  is  depending, 
and  shall  therein  set  forth  that,  by  reason  of  poverty,  he  19 
unable  to  pay  the  costs  of  the  suit,  as  aforesaid,  and  shall 
make  affidavit  of  such  facts,  it  shall  be  lawful  for  such 
Judge,  after  due  notice  to  the  opposite  party,  if  he  shall 
be  satisfied  of  the  truth  of  the  statements  in  sudi  petition^ 
to  make  an  order  that  the  appeal  of  such  party  in  the  oaie 
shall  be  good,  although  the  coifcs  shall  aot  bepaidbyhim» 
as  aforesaid." 

G,  R,  FoXf  contra. 

C.  A.  V. 

March  x,  1879.  The  Court.  This  case  has 
given  the  Court  much  consideration.  So  far  as 
either  the  researches  of  counsel  or  investigation 
by  the  Court  has  revealed,  there  is  no  Pennsyl- 
vania case  which  has  adjudicated  or  construed 
the  28th  section  of  the  Act  of  June  16,  1836. 
The  English  Chancery  reports  abound  with  cases 
upon  the  general  subject,  but  no  rule  has  been 
established,  as  yet,  in  Pennsylvania.  The  rule 
of  the  English  Chancery,  and  of  the  English 
Courts  generally,  was  that  no  one  who  could 
truthfully  swear  that  he  was  not  worth  five 
pounds  after  all  his  debts  were  paid,  could,  by 
such  simple  asseveration,  be  allowed  to  sue  or  de- 
fend in  forma  pauperis.  It  was  ruled,  that  it 
was  only  prima  facie  ground  to  admit  him  as  a 
pauper,  but  no  more;  otherwise,  many  persons 
living  in  great  splendor  and  luxury  would  be  so 
entitled.  (Per  Sir  John  Nicholl,  in  Ix>vekin  v, 
Edwards,  i  Phillimore,  183.)  And  Holt,  C.  J., 
held  that  a  parson  who  had  a  living  of  ^20  per 
annum  ought  to  be  dispauperized,  notwithstand- 
ing he  was  indebted  more  than  his  living  was 
worth,  the  learned  Judge  saying  it  was  no  ground 
for  allowing  a  plaintiff  to  sue  in  forma  pauperis^ 
to  state  that  his  property  was  mortgaged.  (2 
Salk.  507;  1  Adams,  127;  Spencer  v,  Bryant, 
li  Vesey,  Jr.,  49;  ex  parte  Shaw,  2  Vesey,  Jr., 
40.)  In  New  York,  where  a  similar  provision 
exists  by  statute,  the  same  rule  seems  to  prevail ; 
and  there  it  seems  the  rule  was  so  applied,  that 
costs,  accruing  before  application  made  to  defend 
upon  this  ground,  were  required  to  be  paid. 
(Brown  v.  Story,  1  Paige,  Ch.  Rep.  588.)  The 
general. rule  in  chancery  is  well  summed  up  in 
Daniel's  Chan.  Pr.  41-49  r.  It  is  apparent  that 
imder  the  English  rule,  and  the  New  York  statute 
and  practice,  this  application  would  fail.  The 
party  defendant  is  vested  with  a  title  to  realty 
worth  J5500,  and  costing  nearly  I7500.  This 
she  holds,  and  the  process  against  her  is  in  rem. 
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and  pursues  this  very  estate.  It  is  true  that  it  is 
encumbered  for  more  than  it  is  worth,  but  it  is 
within  the  English  rule  laid  down  by  Holt,  C. 
J.,  in  2  Salk.  supra^  and  the  cases  already  cited. 
She  has  only  now  in  the  world,  so  far  as  the  evi- 
dence discloses,  but  about  |ioo  worth  of  per- 
sonal property. 

Is  the  English  rule  to  be  applied  to  our  statute? 
I  am  satisfied,  after  much  thought,  that  it  ought 
not  to  be.  The  section  under  which  this  appli- 
cation is  made,  is  in  these  words :  [The  Court 
here  quoted  the  proviso,  ut  supra."]  It  will  be  ob- 
served that  poverty  of  a  disabling  character  is  the 
requisite.  Th^  law  fixes  I300  as  the  sum  which 
a  debtor  has  a  right  to  retain  for  his  support,  and 
I  am  inclined  to  think  that  when  the  proposed 
app)ellant  has  only  that  value  in  household  goods, 
and  has  a  family  actually  using  such  goods,  that 
he  or  she  is  in  the  condition  of  poverty  contem- 
plated by  the  Act.  The  whole  matter  is  intended 
to  be  left  to  the  discretion  of  the  Judge,  upon 
the  facts,  as  to  whether  they  demonstrate  poverty 
of  the  character  indicated.  It  is  very  clear  that 
if  encumbered  real  estate,  though  encumbered 
far  beyond  its  value,  yields  an  income  to  the 
proposed  appellant  that  enables  him  to  live  in  a 
condition  of  comfort  and  elegance  wholly  incom- 
patible with  pauperism,  the  order  would  not  be 
made  permitting  him  to  appeal  without  the  pay- 
ment of  costs.  If  this  real  estate  were  a  farm, 
either  rented  or  cultivated  by  the  holder  of  the 
title,  and  thus  producing  revenue,  I  would  not 
make  the  order,  although  it  was  shown  the  pro- 
posed appellant  had  but  I300  or  less  of  other 
property.  Nor  would  such  order  be  made  if 
the  proceedings  were  on  an  ordinary  mortgage. 
But  in  this  case,  while  the  plaintiff  sues  upon  a 
mortgage,  the  mortgage  was  executed  and  de- 
livered as  security  to  the  contractor  who  erected 
the  building,  and  the  defence  alleges  that  the 
work  was  not  properly  done.  This,  though  in 
form  a  proceeding  in  rem^  involves  the  execution 
of  a  contract  in  personam.  But  it  is  said  that  the 
Act  under  consideration  is  repealed  by  the  Act 
of  May  3,  1852,  §  I.  (P.  L.  541.)  This  Act 
provides  '*  that  the  1 2th  section  of  the  Act  of  25th 
of  April,  1850,  shall  not  be  so  construed  as  to 
embrace  executors,  administrators,  or  other 
natural  persons  sued  or  suing  in  a  representative 
capacity.''  I  am  unable  to  see  that  this  statute 
repeals  the  provisions  as  to  appeak  in  forma 
pauperis.  It  is  only  an  extension  of  the  right  to 
appeal  without  the  payment  of  costs.  The  two 
provisions  can  well  stand  together  upon  the  prin- 
ciple of  the  maxim,  *^utres  magis  valeat  quam 
per  eat. ^^  I  prefer  to  thus  construe  our  Act, 
rather  than  adopt  the  rigid  and  technical  rule  of 
the  English  Courts,  and  those  of  New  York. 
The  right  to  a  trial  by  jury  is  one  which  the  spirit 
of  our  legislation  and  judicial  decisions  has  always 


regarded  with  jealous  care.  It  would  seem, 
when  poverty  is  made  the  test  of  inability,  and 
the  character  of  that  poverty  is  to  be  determined 
by  judicial  discretion,  that  no  harm  can  or  will 
follow.  A  rigid  rule  must  always  defeat  the  equi- 
ties of  the  contending  parties,  either  plaintiff  or 
defendant.  Where  one  is  allowed  to  appeal 
without  paying  costs,  he  becomes  a  pauper  for  all 
purposes  connected  with  the  case,  until  dispau- 
perized,  and  consequently  no  security  can  be 
required  upon  the  appeal. 

But  I  am  satisfied  that  in  allowing  the  proposed 
appellant  to  proceed  in  forma  pauperis ^  the 
Court  has  the  power  to  impose  terms,  and  in  this 
case  the  terms  imposed  are  that  the  defendant 
shall  enter  her  appeal  in  five  days  from  this  date, 
and  shall  at  once  enter  a  plea,  and  that  the  case 
be  placed  on  the  trial  list  for  the  May  special 
term  in  the  order  of  its  priority,  at  which  time  it 
must  be  tried,  unless  an  imperative  legal  ground 
requires  its  continuance. 

Rule  absolute,  upon  the  conditions  stated. 

Opinion  by  Ross,  P.  J. 


C.  P.  No.  3. 


Martin  v.  Smith. 


March  10,  1879. 


Notes  given  for  a  patent  right — Act  of  April  12^ 
1872 — Bona  fide  holder  of  note  without  notice 
that  it  was  given  for  a  patent  right — Effect  of 
the  surrender y  induced  by  misrepresentation^  of 
the  note  for  one  in  which  the  words  required  by 
the  statute  are  written — Suit  by  the  holder  upon 
the  original  note  without  possession —  Want  of 
consideration — Equity, 
Rule  for  a  new  trial. 

Assumpsit  on  a  promissory  note  given  by  T. 
Hart  Smith  to  Jas.  H.  Mearns,  and  by  the  latter 
sold  to  the  plaintiff,  Chas.  F.  Martin.  By  the 
testimony  for  the  plaintiff,  it  appeared  that  T. 
Hart  Smith  had  purchased  from  Jas.  H.  Meams 
an  interest  in  certain  patent  rights  for  the  sum  of 
$1000,  for  which  he  gave  to  Meams  two  promis- 
sory notes  for  I500  each,  dated  June  i,  1877,  at 
twelve  months.  Meams  sold  one  of  these  notes  to 
Martin,  the  plaintiff,  upon  which  the  present  suit 
was  brought. 

A  month  or  more  after,  Meams  called  upon 
Martin  and  informed  him  for  the  first  time  that 
the  two  notes  given  by  Smith  were  given  for 
the  purchase  by  Smith  of  an  interest  in  certain 
patent  rights;  and  that  he,  Meams,  had  since 
learned  that  a  note  so  given  was  not  valid  unless 
the  words  **  Given  for  interest  in  a  patent  right" 
were  written  on  the  face.  Martin  answered  that 
if  such  was  the  case,  he  was  willing  to  have  those 
words  placed  upon  the  note,  to  make  it  valid,  as 
it  had  been  purchased  in  good  faith  and  paid  for 
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in  full.  Mearns  then  proposed  that  Martin  should 
take  the  other  note  still  held  by  him,  and  which 
he  had  procured  to  be  altered  by  the  insertion  of 
the  omitted  words,  and  which  was  identical  in  all 
other  respects  with  the  one  sold  to  Martin.  The 
notes  were  then,  at  the  solicitation  of  Mearns, 
exchanged.  The  note  at  maturity,  having  been 
protested  for  non-payment,  was  put  in  suit. 

Plaintiff  declared  on  the  note  originally  given 
to  him  which,  as  above  explained,  did  not  have 
those  words  on  its  face. 

Defendant  offered  to  show  that  the  note  in 
suit  was  given  for  patent  rights  purchased  by  him 
from  Jas.  H.  Mearns,  and  that  the  patent  rights 
for  which  it  was  given  have  never  been  trans- 
ferred to  him,  and  that  the  consideration  there- 
fore failing,  the  note  in  the  hands  of  this  plaintiff 
is  subject  to  the  equities  existing  between  the 
original  parties  to  the  note. 

The  offer  of  the  defendant  was  overruled  by 
the  Court,  and  the  jury  were  directed  to  find  for 
plaintiff.     The  jury  so  found. 

The  exclusion  of  this  testimony  and  charge  of 
the  Court  were  assigned  as  reasons  for  a  new 
trial. 

Walter  L.  C.  Biddle^^  Charles  Ifarl  showed 
cause. 

Plaintiff  has  declared  on  the  note  originally 
given  to  him,  which  did  not  have  those  words  on 
its  feice.  A  court  of  equity  would  have  compelled 
the  surrender  to  plaintiff  of  the  original  note  by 
reason  of  the  misrepresentations  which  led  to  its 
exchange.  He  can  now,  therefore,  sue  upon 
that  note  as  though  chancery  had  compelled  its 
surrender,  inasmuch  as  equity  in  Pennsylvania  is 
enforceable  through  common  law  channels. 

Gamn  W.  Hart  (witii  him  David  W.  Sellers), 
for  the  rule. 

The  consideration  of  the  note  having  failed,  it 
was  subject  in  the  hands  of  plaintiff  to  the  equities 
existing  between  the  original  parties,  T.  Hart 
Smith  and  Jas.  H.  Mearns,  by  virtue  of  the  first 
section  of  Act  of  April  12,  1872  (Purd.  Dig. 
1 1 73,  pi.  3).  The  plaintiff  having  exchanged 
notes  his  rights  were  to  be  determined  by  the 
note  in  his  hands  and  by  that  alone. 

C.  A.  V. 

March  15,  1879.  The  Court.  The  plaintiff 
in  this  case,  in  the  usual  course  of  business,  and 
in  good  faith,  bought  a  note.  He  was,  there- 
fore, a  bona  fide  holder  for  value.  Subsequently 
and  imder  a  misrepresentation,  he  exchanged 
that  note  for  one  upon  the  face  of  which  appeared 
the  words  "  Given  for  interest  in  a  patent  right." 
If  the  narr.  had  been  framed  upon  the  last-men- 
tioned note,  doubtless  it  would  have  been  error 
to  have  excluded  the  evidence  rejected  at  the 
trial.  Such,  however,  was  not  the  case,  and  the 
nghts  of  the  plaintiff  were  exacUy  the  same  under 
the  pleadings  as  though  the  original  note,  and  it 


alone,  was  the  subject  of  controversy.  Under 
the  testimony  but  two  notes,  each  for  I500,  ex- 
isted, and  one  of  them  was  altered  as  above 
specified.  The  maker  is  not  injured,  and  it  would 
be  a  fraud  upon  the  plaintiff  to  permit  this  suit 
now  to  fail  for  any  reaton  which  could  not  have 
affected  his  title  to  the  original  note. 

Rule  discharged. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  4.  March,  1879. 

Wilson  V.  Freeman  ft  Co.,  and  the  Execu- 
trix of  Thomas  R.  Steel. 

Fixtures — Distinction  as  between  vendor  and 
vendee,  and  landlord  and  tenant —  What  chat- 
tels annexed  to  freehold  pass  cls  fixtures  to 
purchaser  at  sheriffs  sale. 
Motion  to  continue  special  injunction. 
In  February,  1879,  ^^^  plaintiff  became  the 
purchaser  at  dierifPs  sale  of  a  house  used  as  a 
tavern,  taken  in  execution  and  sold  as  the  pro- 
perty of  Thomas  R.  Steel.    These  premises  were 
fitted  up  with  a  number  of  fixtures  appertaining 
to  the  business  of  selling  liquor.    James  A.  Free- 
man &  Co.,  auctioneers,  annoimced  that  on 
March  10,  1879,  they  would  sell  all  the  personal 
property  of  the  late  Thomas  R.  Steel  remaining 
on  the  above-mentioned  premises.     A  specid 
injunction  was  obtained  restraining  Freeman  & 
Co.  from  selling  the  following  articles,  mentioned 
in  the  auctioneers'  catalogue,  on  the  groimd  that 
they  were  part  of  the  realty,  viz. :   beer  pump, 
walnut  bar,  with  copper  sinks,  racks,  shelf,  lemon 
squeezer,  etc. ;  stained  wall  fixtures  and  closet ; 
counter  and  desk ;   wall  fixtures,  and  signs  on 
the  front ;  gas  fixtures ;  lamp  and  awnings. 
Joseph  R,  Rhoculs,  for  the  motion. 
As  to  the  general  doctrine  of  fixtures  see — 
Elwes  V,  Mawe,  2  Sm.  L.  Cas.  248.    Judge  Hare's 
note. 
The  criterion  in  Pennsylvania  is  the  intention 
to  annex,  not  the  character  of  the  physical  an- 
nexation. 

Hill  V.  Sewald,  3  Sm.  271. 
Seegcr  v.  Peltit,  27  Id.  437. 
A  mortgagee  has  a  right  to  fixtures  erected 
after  the  mortgage  was  given  as  against  the  mort- 
gagor or  his  executor. 

Roberts  v.  Bank,  7  Harris,  71. 
Harlan  v,  Harlan,  3  Id.  507. 
John  O^  Byrne,  contra. 
The  law  presumes  in  favor  of  trade  that  a 
tenant  who  attaches  fixtures  to  the  lands  intends 
to  remove  them. 

Hill  V.  Sewald,  3  Sm.  274. 
Seegcr  v.  Pettil,  27  Id.  437. 
Gibbons  on  Fixtures,  3,  4,  7. 
In  a  contest  between  the  executor  and  heir  at 
law  the  same  principle  prevails. 
Gibbons  on  Fixtures,  3  and  4. 


Digitized  by 


Google 


34 


WEEKLY  NOTES  OF  CASES. 


Mere  physical  attachment  does  not  make  a  fix- 
ture part  of  the  realty. 

White's  Appeal,  lo  Banr,  252. 
Voorhis  v.  Freeman,  2  W.  &  S.  117. 
Coleman  v,  Lewis,  3  Casey,  291. 

March  29,  1879.  The  Court.  The  question 
whether  a  chattel  which  has  been  affixed  to  the 
freehold  and  made  part  of  the  realty  shall  pre- 
serve that  character  or  be  reconverted  into  per- 
sonal property  depends  upon  the  circumstances 
under  which  it  arises.  The  same  thing  which 
would  descend  to  the  heir  or  pass  to  the  vendee 
as  realty  may  be  subject  to  removal  as  personal 
property  when  claimed  by  a  tenant  or  other  per- 
son. As  between  heir  and  executor,  and  vendor 
and  vendee,  the  rule  with  regard  to  what  shall  be 
considered  a  part  of  the  realty  is  much  more 
strict  than  that  which  exists  between  landlord  and 
tenant.  As  between  the  former,  annexations 
which  are  made  for  the  benefit  of  trade  or  the 
more  effectual  prosecution  of  the  business  in 
which  the  ancestor  or  vendor  was  engaged,  will 
be  regarded  as  permanently  annexed  to  the  free- 
hold, although  if  the  question  were  between 
landlord  and  tenant  the  right  of  removal  might 
be  exercised. 

The  general  right  of  a  vendee  to  treat  chattels 
annexed  to  the  freehold  as  part  of  the  freehold 
and  not  as  mere  fixtures  stands  upon  the  same 
footing  as  that  of  the  heir,  and  between  heir  and 
executor  nothing  which  is  strongly  attached  to 
the  freehold,  and  which  cannot  be  removed  with- 
out violence,  can  be  removed  by  the  executor. 
When  chattels  are  so  annexed  to  the  freehold 
they  become  as  between  sudi  parties  incidents  of 
the  realty,  and  are  governed  by  the  law  which 
regulates  the  realty.  They  are  accordingly  sub- 
ject to  dower,  and  descend  to  the  heir  instead  of 
vesting  in  the  executor.  They  pass,  moreover, 
to  a  vendee  of  the  land  in  all  cases,  unless  ex- 
pressly excepted  by  the  terms  of  sale.  The  cases 
upon  this  subject  are  so  fully  collected  in  Judge 
Hare's  learned  note  to  Elwes  v.  Mawe  (2  Sm. 
L.  Cas.  248),  that  it  is  imnecessary  to  refer  to 
them  in  detail  here. 

Applying  these  principles  to  the  case  in  hand 
we  are  of  opinion  that  all  the  fixtures  mentioned 
in  the  bill,  except  the  gas  fixtures,  lamp,  awnings, 
and  signs,  belong  to  the  realty,  and  must  ol^y 
the  general  rule  quicquid  plantatur  solo^  solo 
cedit. 

It  is,  therefore,  ordered  that  the  special  injimc- 
tion  be  continued  as  to  all  the  articles  mentioned 
in  the  bill^  except  those  above  specifically  named. 

Opinion  by  Thayer,  P.  J. 


il^ripjans'  Court. 


April  9, 1879. 
Estate  of  Braining  Minors. 
Guardian  of  non-resident  minors — Where  the 
Orphans^  Court  of  this  county  appointed  a 
guardian  of  the  estate  of  minors  resident  in 
a  foreign  State  ^  and  the  minors  subsequent^ 
removed  into  another  county  of  this  State  and 
procured  there  the  appointment  of  a  new  guard- 
ian,  the  Orphcms'  Court  here  will  not  direct 
the  guardian  appointed  by  them  to  pay  over  the 
minors^  estate  to  the  new  guardian —  Guardians* 
triennial  and  final  cucounts — Final  accounts 
only  will  be  audited. 

Sur  petition  for  order  upon  guardian  to  pay 
over  minors'  estate. 

On  August  25,  1877,  Benoni  Frishmuth  was 
appointed  guardian  of  the  estate  of  the  minors, 
by  the  Orphans*  Court  of  this  county,  they  being 
residents  of  the  State  of  New  York.  On  Decem- 
ber 3X,  1877,  he  filed  an  inventory  and  account 
of  the  moneys  received  by  him.  On  April  19, 
1879,  ^®  petition  of  C.  C.  Mumford  was  pre- 
sented to  the  Court,  setting  forth  that,  on  May 
15,  1878,  he  was  appointed  guardian  of  said 
minors  by  the  Orphans*  Court  for  the  county  of 
Wayne,  Pennsylvania,  where  he  and  his  wards 
resided,  and  had  duly  entered  security.  He, 
therefore,  prayed  an  order  upon  said  Benoni 
Frishmuth,  guardian  appointed  by  this  Court,  to 
pay  over  to  him  the  balance  due  the  said  minors, 
appearing  from  his  account  filed  December  31, 
1877.  'Die  counsel  for  petitioner  also  moved  for 
an  order,  that  said  account  be  placed  upon  the 
audit  list,  which  was  agreed  to  by  the  counsel  for 
the  guardian  residing  in  this  county. 
Lewis  Stover y  for  petitioner. 
y.  M.  Meyer y  for  resident  guardian. 

April  30,  1879.  The  Court.  It  appears 
that  the  guardian  residing  in  this  jurisdiction  was 
appointed  in  accordance  with  the  provisions  of 
the  Act  of  Assembly  relating  to  non-resident 
minors.  He,  therefore,  became  entitled  to  col- 
lect and  receive  all  moneys  belonging  to  his 
wards,  whether  realized  from  their  estate  situate 
in  this  or  any  other  county  of  the  Commonwealth, 
and  it  was  unnecessary  and  irregular,  upon  the 
minors  becoming  residents  of  this  State,  to  pro- 
cure the  appointment  of  another  guardian.  We 
must,  therefore,  decline  to  recognize  the  appoint- 
ment of  a  second  guardian  and  direct  the  pay- 
;ment  to  him  of  the  estate  of  the  minors,  thus 
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subjecting  them  to  double  costs  and  commissions. 
We  are  also  inclined  to  think  that  the  Orphans* 
Court  of  the  county  of  Wayne,  and  perhaps  the 
minors  also,  were  misled,  as  the  petition  of  the 
latter  states  they  had  no  guardian  in  Pennsylva- 
nia, whereas,  at  that  time,  a  guardian  had  been 
appointed  by  this  Court.  Again,  even  did  the 
guardian  appointed  in  this  county  desire  to  be 
relieved  from  the  trust,  we  could  not  audit  his 
"inventory  and  account."  That  is  but  a  trien- 
nial account  for  the  information  of  parties  inter- 
ested, and  is  never  audited.  To  enable  a  guar- 
dian to  be  discharged,  either  during  the  minority 
of  his  wards,  or  upon  their  attaining  majority,  he 
must  file  in  the  office  of  the  register  a  final  ac- 
count, including  all  the  items  set  forth  in  the  tri- 
ennial account  previously  filed  in  the  office  of 
the  clerk  of  the  Court.  This  will  be  audited,  and 
thus  the  entire  management  of  the  minors'  estate 
will  be  scrutinized  by  the  Court.  (Act  of  March 
29,  1832,  Purdon  413,  pi.  42.)  For  these  rea- 
sons the  petition  is  refused. 
Opinion  by  Hanna,  P.  J. 


March  17, 1879. 

Sterr'8  Estate. 
Decedents*  estates — Direction  to  sell  real  estate 
— Equitable  conversion — Election  to  take  land 
as  such  may  be  manifested  by  matters  in  pais — 
Practice — Effect  of  filing  replication — Where 
petitioner  sets  a  cause  down  for  argument  upon 
bill,  answer  and  replication,  without  affording 
an  opportunity  to  take  testimony,  the  effect  is  the 
same  as  if  heard  upon  bill  and  answer  alone, 

Sur  petition  for  citation,  answer,  and  replica- 
tion. 

At  the  argument  the  following  facts  appeared : 
Thomas  S.  Sterr  died  November  25,  1871,  leav- 
ing a  will  which  provided,  ifUer  alia,  as  follows : — 

''  I  give,  devise,  and  bequeath  unto  my  wife,  C.  Matilda 
Sterr,  all  my  property,  real,  personal,  and  mixed,  of  what 
nature  or  kind  soever,  and  wheresoever  the  same  shall  be 
at  time  of  my  death,  during  her  life,  and  at  the  death  of 
my  said  wife,  C.  Matilda,  it  is  my  desire  and  will  that  the 
property  aforesaid  shall  be  sold  and  the  proceeds  thereof 
DC  equally  divided  among  my  children,  viz.,  Hartwell, 
Thomas  J.,  Lavinia  F.,and  George  Henry  Sterr,  share 
and  share  alike." 

C.  Matilda  Sterr  died  during  the  lifetime  of 
the  testator,  his  four  children  surviving  him.  On 
the  29th  day  of  November,  1871,  letters  of  ad- 
ministration cum  testamento  annexo  were  granted 
to  Hartwell  Sterr.  George  Henry  Sterr  died  in 
October,  1874,  in  his  minority,  unmarried;  La- 
vinia F.  Sterr  intermarried  with  the  petitioner  in 
March,  1878,  and  died  in  October  of  the  same 
year,  intestate  and  without  issue;  and  on  No- 


vember I,  1873,  letters  of  administration  on  her 
estate  were  granted  the  petitioner.  The  testator, 
in  addition  to  other  property,  died  seized  of  cer- 
tain real  estate  assessed  at  113,000,  which  has 
not  been  sold  as  directed  by  the  will,  and  of 
which  his  administrator  has  collected  the  rents, 
amounting  to  about  I2500  per  annum,  but  has 
rendered  no  account  of  them.  An  administra- 
tion account  was  filed  in  1872,  but  contained  no 
charge  of  the  rents  or  profits  of  the  real  estate, 
and  was  confirmed  without  reference  to  an  audi- 
tor. 

Albert  B.  Watson,  the  administrator  and  hus- 
band of  Lavinia  F.  Sterr,  deceased,  filed  two  pe- 
titions setting  forth  the  above  facts,  and  praying 
that  a  citation  issue  to  Hartwell  Sterr,  adminis- 
trator c.  t.  a. ,  commanding  him  to  file  an  account 
of  the  rent  and  profits  of  the  said  real  estate  re- 
ceived, and  to  show  cause  why  he  should  not 
furnish  proper  security  and  proceed  to  sell  the 
real  estate  and  distribute  the  proceeds  in  con- 
formity with  the  will  of  the  testator. 

To  these  petitions  the  administrator  filed  an- 
swers, averring  that  he  had  filed  his  final  account 
of  the  administration  of  the  personal  estate  of  the 
decedent,  and  that  all  parties  therein  interested 
had  signed  a  certificate  that  they  were  satisfied, 
and  desired  the  Court  to  confirm  the  same  with- 
out audit,  and  that  he  has  in  his  hands  no  per- 
sonal estate  of  the  decedent  unadministered; 
that  no  conversion  was  effected  by  the  will  of  the 
testator,  the  power  to  sell  not  having  been  given 
to  any  one ;  that  shordy  after  his  death  all  the 
children  of  the  decedent  of  full  age,  and  those 
not  of  lawful  age  by  their  guardian,  agreed  and 
elected  to  take  the  real  estate  of  which  the  de- 
cedent dfed  seized,  as  land,  and  thereupon  con- 
stituted the  respondent  their  agent  to  collect  the 
rents  for  them,  which  he  has  done  and  paid  to 
his  several  co-tenants  or  their  guardians  their  re- 
spective shares,  and  that  the  wife  of  the  petitioner 
came  of  age  in  1873,  and  subsequently  recognized 
and  ratified  the  agreement  above  mentioned.  To 
these  answers  replications  were  filed. 
Geo,  Bethune  Adams,  for  petitioner. 
Replications  having  been  filed  to  the  answers, 
the  respondent  is  put  to  the  proof  of  all  new 
matter  alleged. 

Hengst's  Appeal,  12  Har.  417. 
The  testator  positively  directs  all  his  property 
to  be  sold  and  the  proceeds  divided  among  his 
children ;  this  operates  as  a  conversion,  out  and 
out,  of  the  land  into  personalty. 

Allison  V.  Wilson,  13  S.  &  R.  330. 

Morrow  v.  Brenizer,  2  Rawle,  185. 

M'Gure's  Appeal,  22  Sm.  417. 
The  fact  that  no  one  is  named  in  the  will  to 
execute  the  sale  makes  no  difference  under  the 
Act  of  March  24,  1800  (Purd.  Dig,  417.) 

Bell's  Appeal,  16  Sm.  498. 

Acts  of  February  24,  1834  (P.  L.  73);  April  22, 1856 
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(P.  L.  532);  and  March  31, 1792,  J  4  (3  Sm.  Laws, 
67). 

Park  V,  Marshall,  4  Watte,  382. 

Chew  V,  Nicklin,  9  Wr.  88. 

Evans  v.  Chew,  21  Sm.  51. 

Lantz  V,  Boyer,  31  Id.  328. 
Accessorius  sequitur  ncUuram  sui  principalis, 
and  therefore  those  entitled  to  the  proceeds  of 
the  sale  are  entitled  to  the  earnings  of  the  land 
until  the  sale  is  made. 

Leigh  &  Dalzell  on  Conversion,  ^48,  Law  Lib'y  ed. 

Commonwealth  v.  Forney,  3  W.  &  S.  358. 

Bcckley's  Appeal,  3  Barr,  425. 

Schaffer's  Appeal,  10  Wr.  131. 
Parties  in  interest,  if  sui  juris,  may,  by  joint 
imequivocal  action,  elect  to  take  converted  realty 
as  land;  but  an  infant  cannot  by  any  means  take 
from  it  the  impression  of  money. 

Leigh  &  Dalzell  on  Conversion,  *i82. 

Van  V,  Bamett,  19  Vesey,  102. 
Neither  can  this  change  be  made  by  his  guar- 
dian for  him. 

Burr  V.  Tim,  I  Wh.  265. 

Act  of  April  13,  1854,  Purd.  Dig.  1246. 

Davis's  Appeal,  10  Sm.  118. 
George  Henry  Sterr  died  in  infancy;  therefore 
there  could  have  been  no  election  during  his  life- 
time. By  his  death  the  status  of  the  property 
became  fixed,  and  his  share  went  to  his  brothers 
and  sisters  under  the  intestate  laws.  Distributees 
under  the  intestate  laws  can  never  elect  to  take 
personalty  as  realty,  and  they  could  not  trace  a 
right  to  do  this  through  George  to  the  parent 
source,  for  where  there  is  a  conversion,  the  descent 
is  broken  and  the  beneficiaries  take  as  purchasers. 
An  election  must  be  by  joint  unequivocal  ac- 
tion, and  of  such  a  character  as  to  leave  no  doubt 
as  to  the  intention. 

Leigh  &  Dalzell  on  Conversion,  *I79.      • 

Beatty  v,  Byers,  6  Har.  108. 

Willing  V,  Peters,  7  Barr,  287. 

Evan's  Appeal,  13  Sm.  183. 
Jacob  E,  Bowers,  contra,  presented  no  paper- 
bc)ok. 

March  29, 1879.  The  Court  (after  stating  the 
&cts).  That  where  real  estate  is  ordered  to  be 
sold  the  parties  interested  may  elect  to  take  the 
land  as  such,  and  that  such  election  may  be  mani- 
fested by  matters  in  pais,  is  familiar  law.  No  less 
so  is  the  principle  that  the  voidable  act  of  a  guar- 
dian may  be  ratified  and  made  unavoidable  by 
the  ward  upon  attaining  his  majority,  or,  in  case 
of  his  death  before  that  time,  by  those  entitled 


to  his  estate.  The  death  of  the  minor  and  the 
subsequent  ratification  and  recognition  of  the 
agreement  by  the  sister  when  she  became  of  age, 
were  long  prior  to  her  marriage  to  the  petitioner. 

A  replication  having  been  filed  March  i,  1879, 
counsel  for  petitioner  on  that  day  gave  notice  to 
the  respondent's  counsel  that  he  ''had  ordered 
the  case  to  be  placed  on  the  argument  list  for 
March,"  and  it  accordingly  was  argued  March 
17,  1879. 

In  general,  the  operation  of  a  replication  is  to 
put  the  respondent  to  proof  of  the  allegations  in 
the  answer  not  responsive  to  the  petition,  but  set 
up  by  way  of  confession  and  avoidance.  But 
where,  without  affording  the  defendant  an  oppor- 
tunity to  substantiate  his  answer  by  proof,  the 
plaintiff  sets  down  the  cause  for  hearing  on  bill, 
answer  and  replication,  the  effect  is  the  same  as 
if  heard  on  biU  and  answer  alone,  and  the  answer 
will  be  taken  as  true  in  every  point.  As  to  this 
the  law  is  thus  stated  in  Gilbert  For.  Rom.  45 
(cited  in  Story's  Eq.  PL  §  877) :  If  the  plaintiff, 
having  filed  a  replication,  '*do  not  move  that  the 
defendant  may  examine  his  witnesses  within  a 
definite  time,  or  that  the  cause  may  be  set  down 
upon  the  pleading^,  ....  and  the  cause 
be  set  down  on  bill,  answer  and  replication,  the 
answer  must  likewise  be  taken  as  true,  because 
the  plaintiff  do^  not  assign  a  probatory  term  to 
the  defendant,  and  the  replication  alone  is  not  a 
proper  litis  contestcUio  of  the  answer,  unless  you 
join  issue  by  assigning  a  probatory  term  to  the 
defendant." 

Under  the  modem  practice,  to  avoid  such  a 
result,  the  plaintiff  should  move  for  the  appoint- 
ment of  an  examiner,  and  rule  the  respondent 
to  close  his  testimony  "within  a  definite  time.** 

The  answers  in  the  present  case  broadly  assert 
the  agreement  of  the  parties  as  to  the  reconversion , 
and  that  the  respondent  has  fully  accounted  there- 
under for  the  rents  collected.  If  the  principle 
as  above  stated  be  now  applied,  it  must  follow 
that  the  petitions  will  have  to  be  dismissed. 

As  there  appears,  however,  to  have  been  some 
misapprehension  on  this  point,  we  will  permit 
the  petitioner  to  ask  for  the  appointment  of  an 
examiner,  and  let  the  case  proceed  in  the  ordi- 
nary way.  If  this  course  rfiould  not  be  taken, 
we  will  dismiss  the  petitions. 

Opinion  by  Penrose,  J. 
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%npxtmt  Court. 


Jan.  '77,  224.  Feb.  19,  20,  1879. 

Rickard  v.  North  Penna.  R.  R.  Co. 

Negtigence — Railroad  company — Application  of 
the  doctrine  of  co-employis — Master  and  ser- 
vant— Act  of  April  4  f  1868 —  Construction  of— 
Injuries  to  one  not  a  passenger —  Consignee  of 
goods  may  place  himself  within  the  operation  of 
the  Act. 

A  consignee  of  goods  in  charge  of  a  nulroad  company, 
by  going  upon  the  tracks  and  about  the  cars  of  the  com- 
pany, under  the  direction  of  its  servants,  for  the  purpose 
of  receiving  and  taking  away  the  goods  consigned  to  him, 
subjects  himself  to  the  operation  of  the  Act  of  April  4, 1868, 
and  has  no  greater  right  of  action  against  the  company  for 
injuries  while  thus  employed  than  if  he  were  a  regular 
employ^  of  the  company. 

MsRCUR,  Woodward,  and  Trunkey,  JJ.,  dissent. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  Henry  Rickard  against  the  North  Penn- 
sylvania Railroad  Company,  to  recover  damages 
for  personal  injuries,  caused  by  the  alleged  neg- 
ligence of  the  defendant.     Plea :  **  Not  guilty.*' 

Upon  the  trial,  before  Hare,  P.  J.,  the  fol- 
lowing facts  appeared :  The  plaintiff  went  to  the 
station  at  Sellersville,  on  the  line  of  the  defend- 
ant's road,  to  receive  and  take  away  some  wood- 
piping,  which  had  been  sent  to  that  place  for  him 
on  the  cars  of  the  defendant.  The  piping  was 
in  a  box  car,  standing  on  a  siding  off  the  main 
track.  A  companion  of  the  plaintiff  testified: 
**The  agent  of  the  company  showed  us  where 
the  pipe  was.  Rickard  went  into  the  cars  to 
hand  the  pipe  out  to  me,  and  I  loaded  it  into  a 
wagon."  While  so  occupied,  a  number  of  cars 
were  shunted  on  to  the  siding,  striking  the  box 
car,  and  inflicting  the  injuries  complained  of. 

The  defendant  offered  no  testimony. 

Verdict  for  plaintiff,  subject  to  the  following 
point  reserved,  viz. :  **  Whether  the  plaintiff,  by 
reason  of  .his  being  on  the  premises  of  the  de- 
fendants in  the  manner  and  for  the  purposes  de- 
tailed in  the  evidence — that  is  to  say,  goods  hav- 
ing been  shipped  to  him,  and  he  calling  for  them, 
and  being  directed  by  the  defendants'  servants  to 
the  car  on  which  they  were  placed,  which,  stand- 
ing on  the  siding,  was  unlocked,  and  being,  with 


the  defendants'  permission,  lawfully  employed  in 
getting  them  out  for  himself — is  precluded  from 
recovery  against  the  defendants,  by  the  provisions 
of  the  Act  of  April  4,  1868  (P.  L.  58)."* 

The  Court  in  banc  entered  judgment  in  favor 
of  the  defendant  upon  the  point  reserved,  where- 
upon the  plaintiff  took  this  writ,  assigning  for 
error,  the  refusal  of  the  Court  to  enter  judgment 
upon  the  verdict. 

R,  C,  McMurtrie  (with  whom  was  Lewis  D, 
Vail),  for  the  plaintiff  in  error. 

It  was  decided  in  Catawissa  R.  R.  Co.  v,  Arm- 
strong (13  Wr.  186),  that  where  a  person  in  the 
employ  of  one  railroad  company  was  injured  by 
the  cars  of  another  company,  who  had  the  right 
to  run  their  trains  on  the  other  road,  the  person 
so  injured  was  not  precluded  from  recovery  on 
the  ground  that  he  was  in  the  same  general  em- 
ploy with  the  servants  of  the  company  whose  cars 
caused  such  injury.  It  is  probable  that  the  Act 
of  April  4,  1868,  was  passed  in  view  of  this  de- 
cision. 

Mulherinv.  Del.,  Lack.  &  West.  R.  R.,  31  Sm.  366 

If  SO,  the  legislative  meaning  of  the  words 
'*  engaged  or  employed"  seems  clear. 

Two  companies  using  the  same  road-bed  have 
one  switchman.  Before  the  Act  of  1868,  the 
injured  switchman  would  have  had  greater  rights 
against  the  licensed  company  than  against  the 
employing  company.  To  remedy  such  a  defect 
as  this,  the  Act  was  passed. 

Rickard  did  not  **  voluntarily  assume  the  rela- 
tion," thereby,  in  the  language  of  Chief  Justice 
Agnew  in  Kirby  v,  Penna.  R.  R.  Co.  (26  Sm. 
506),  ''voluntarily  placing  himself  within  the 
operation  of  the  Act."  The  law  compelled  him 
to  go  upon  the  tracks  and  about  the  cars  in  order 
to  receive  his  goods.  The  consignee  of  goods  in 
charge  of  a  common  carrier  must  take  notice  of 
the  arrival  of  his  goods,  else  the  common  carrier 
becomes  a  warehouseman. 

M.  &  E.  R.  R.  Co.  V,  Ayres,  5  Dutcher,  393. 
Thomas  v,  B.  &  P.  R.  R.  Co.,  10  Met.  472. 
McCarty  v.  N.  Y.  &  E.  R.  R.  Co.,  6  C.  247. 
Shenk  v.  Phila.  S.  Propeller  Co.,  10  Sm.  109. 

The  real  ground  of  distinction  is  this :  Was  the 
plaintiff  a  servant  of  the  defendant,  or  an  assistant 
of  a  servant,  or  a  mere  licensee,  or  a  mere  volun- 
teer? In  all  these  cases  he  could  not  claim  for 
any  negligence,  for  they  owe  him  no  duty.  But 
if  invited  by  the  company  to  come  on  their  pre- 
mises in  the  course  of  their  business,  then  diey 
do  owe  the  duty.     And  a  consignee  assisting  to 

*  This  Act  provides:  "That  when  any  person  shall 
sustain  persond  injury  or  loss  of  life  while  lawfully  en- 
gaged or  employed  on  or  aboht  the  roads,  works,  depots, 
and  premises  of"^  a  railroad  company,  or  in  and  about  any 
train  or  car  therein  or  thereon,  of  which  company  such 
person  is  not  an  employ^  the  right  of  action  and  recovery 
m  all  such  cases  against  the  company  shall  be  such  only 
as  would  exist  if  such  person  were  an  employ^.  Provided^ 
that  this  section  diall  not  apply  to  passengers." 
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unload  his  goods  with  the  consent  of  the  com- 
pany is  in  that  position. 

Holmes  v.  North  Eastern  R.  R.  L.  R.,  4  Ex.  254, 

6  Ex.  123. 
Wright  V.  R.  W.  L.  R.,  10  Q.  B.  228,  aflfirmed  m  I 
Q.  B.  Division,  252. 

It  was  servants  of  the  companies  running  joint 
roads  that  were  intended.  It  is  unreasonable  to 
suppose  that  persons  requested  to  come  on  their 
premises  for  the  convenience  of  the  company  and 
in  aid  of  their  business,  should  be  excluded  from 
all  rights  to  be  treated  with  care.  The  intention 
of  the  Legislature  was  to  put  all  employ^  of  rail- 
road companies  using  a  road  in  common,  on  the 
same  footing,  and  not  to  put  the  public,  who  in 
the  course  of  business  must  go  upon  a  railroad,  in 
the  position  of  assuming  the  risk  of  employ^.  If 
the  defendants*  interpretation  of  the  Act  is  correct, 
this  Court  must  decide  that  in  the  State  of  Penn- 
sylvania a  railway  company  is  not  liable  for  the 
grossest  negligence,  except  the  person  injured  be 
a  passenger. 

Wm,  Rotch  Wister  (with  whom  was  J,  Mc- 
Gregor Gibb)y  for  the  defendant  in  error. 

T&e  words  of  the  Act  are  very  comprehensive 
and  general.  Rickard  went  upon  the  car  volun- 
tarily, and  with  the  company's  permission;  he 
was,  therefore,  lawfully.  *'  engaged  or  employed" 
there.  The  meaning  of  these  words  appears  un- 
equivocally in  the  Act.  The  Act  must  be  con- 
strued according  to  its  plain  import. 
Dwarris  on  Statutes,  *703. 

Mulherin  v,  Del.,  Lack.  &  West.  R.  R.  Co.,  31  Sm. 
366. 

The  Act  was  construed  in  the  manner  which 
we  now  contend  for  in  the  Kirby  v,  Penna.  R. 
R.  Co.  (26  Sm.  506);  and  the  precise  point  was 
viewed  in  an  opposite  light  from  that  which  the 
C.  P.  No.  2,  took  in  this  case,  in  an  opinion  re- 
cently delivered  by  the  President  Judge  of  C.  P. 
No.  3,  in  Gerard  v,  Penna.  R.  R.  Co.  (5  Weekly 
Notes,  251). 

[Sharswood,  C.  J.  Was  no  opinion  delivered 
in  this  case  by  the  Court  of  C.  P.  No.  2,  on  the 
point  reserved?] 

None  was  delivered. 

[Sharswood,  C.  J.  This  Court  has  said  before 
that  whenever  a  decision  is  made  on  a  point  re- 
served, it  should  be  accompanied  by  a  written 
opinion.] 

The  principle  involved  in  this  Act  has  been 
enunciated  outside  of  our  own  State. 

Wyatt  V,  Gt.  West.  R.  R.  Co.,  6  Best  &  Smith,  2  B. 

709. 
Cruty  V.  Erie  R.  W.  Co.,  3  Thomp.  &  Cook,  244. 

It  was  the  duty  of  the  company  to  have  deliv- 
ered the  goods  to  the  consignee. 

Shenk  t/.  Phila.  Steam  Propeller  Co.,  10  Sm.  109. 
Morris  &  Essex  R.  R.  Co.  1/.  Ayres,  5  Dntcher,  393. 

The  action  of  the  servant  in  permitting  Rick- 
ard to  go  upon  the  car  was  outside  the  scope  of 


his  authority;  the  company  could  not  be  bound 
by  his  wrongful  act. 

Towanda  Coal  Co.  v,  Heeman,  6  Weekly  Notes, 
292. 

March  10,  1879.  The  Court.  Whatever 
else  may  be  said  of  the  Act  of  April  4,  1868  (P. 
L.  58),  the  charge  of  obscurity  cannot  be  brought 
against  it,  neither  can  it  be  said  that  the  legida- 
tive  intent  is  not  expressed  with  sufficient  force. 
"  When  any  person  shall  sustain  personal  injury 
or  loss  of  life,  while  lawfully  engaged  or  employed, 
on  or  about  the  roads,  works,  depots,  and  pre- 
mises of  a  railroad  company,  or  in  or  about  any 
train  or  car  therein  or  thereon,  of  which  com- 
pany such  person  is  not  an  employ^,  the  right  of 
action  and  recovery  in  such  cases  against  the 
company  shall  be  such  only  as  would  exist  if  such 
person  were  an  employ^." 

Nothing  can  be  more  clear  than  the  intent 
herein  expressed;  this  Act  includes  "any  per- 
son," old  or  young,  male  or  female ;  yet  care  is, 
at  the  same  time,  taken  by  the  use  of  the  words 
«'  lawfully  engaged*'  to  exclude  any  possible  pre- 
sumption, which  otherwise  might  arise  in  favor  of 
a  trespasser.  Then  again  the  comprehensive 
words  *'  engaged  or  employed"  are  used  in  order 
to  embrace  every  imaginable  manner  by  which 
any  one  may  or  might  be  brought  in,  upon,  or 
about  the  roadway,  cars,  or  works  of  a  railroad 
company.  Nor  is  the  proviso  itself  without  sig- 
nificance as  to  the  intent  of  the  body  of  the  Act, 
for  the  sweeping  character  of  the  preceding  pro- 
visions is  recognized  in  that  a  specific  exemption 
in  favor  of  passengers  was  regarded  as  necessary. 

There  is  no  room  for  doubt,  therefore,  that 
this  Act  does  take  up  the  plaintiflfs  case.  He 
was  **  lawfully  engaged"  on  the  car  of  the  com- 
pany defendant  in  unloading  his  own  goods.  He 
might  have  waited  until  they  were  deposited  by 
the  company's  servants  upon  the  platform,  or  in 
the  warehouse,  when  he  might  have  received 
them  without  risk;  he,  however,  voluntarily  pre- 
ferred to  put  himself  in  the  position,  and  assume 
the  duties  of  an  employ^,  and  so  has  brought  him- 
self directly  within  the  provisions  of  the  statute. 
In  the  language  used  in  the  case  of  Kirby  v.  The 
Penna.  R.  R.  Co.  (26  P.  F.  S.  506),  he  know- 
ingly assumed  the  relation  regulated  by  law,  and 
thus  placed  himself  under  the  operation  of  the 
law  which  governs  that  relation. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J.  Mercur,  Wood- 
ward, and  Trunkey,  JJ.,  dissent. 
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Jan.  '78,  184.  Jan.  15,  1879. 

Seyfert,  McManus  ft  Co.  v.  Lowe. 

BiUs  and  notes — Additions  to  name  of  indorser 
—  When  an  agent  acts  for  an  undisclosed 
principal. 

The  rule  that  an  addition  to  the  signature  of  an  indorser 
to  a  promissory  note  {e.  ^.,  the  woiS  ««  President")  will 
not  exempt  the  indorsee  from  individual  liability,  does  not 
extend  to  cases  where  the  note  remains  in  the  hands  of 
the  original  indorsee,  who  took  it  in  payment  of  a  debt  due 
by  a  company  of  which  the  indorser  was  President,  and 
with  full  knowledge  that  the  indorsement  was  intended  to 
be  the  contract  of  the  company. 

In  an  action  upon  a  promissory  note  brought  by  the  in- 
dorsee against  the  indorsers,  the  defendant  filed  an  affi- 
davit of  defence  setting  forth  *'  that  the  note  was  given  to 
the  People's  Gas  Company,  of  which  I  am  President,  and 
indorsed  by  me  as  President,  and  given  to  the  plaintiff  in 
pajrment  of  a  debt  due  by  the  company :" 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  affidavit  was  sufficient. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit,  by  Seyfert,  McManus  &  Co., 
against  T.  S.  Lowe,  upon  the  following  promis- 
sory note : — 

^"^fS^  Philadelphia,  Nov.  29,  1876. 

Three  months  af^er  date,  I  promise  to  pay  to  the  Atler 
of  T.  S.  Lowe,  Pres*t,  six  hundred  and  eighty-eight  ^^ 
dollars,  without  defalcation  or  discount,  value  received. 

I.  C.  THOMPSON. 
Indorsed,  T.  S.  Lowe,  Preset, 
Duly  protested. 

The  defendant  filed  an  affidavit  of  defence, 
suggesting  that  the  copy  of  note  filed  is  not  such 
as  would  entitle  the  plaintiff  to  a  judgment  for 
want  of  a  sufficient  affidavit  of  defence;  and 
averring  that  **  the  note  sued  upon  was  given  to 
the  People's  Gas  Company  of  Norristown,  of 
which  I  am  President,  by  I.  C.  Thompson,  the 
maker,  and  by  me  as  said  President  indorsed, 
and  given  to  the  plaintiffs,  in  payment  of  a  debt 
due  by  said  People's  Gas  Company  to  said  plain- 
tiffs." 

The  Court  below  discharged  a  rule  for  judg- 
ment, for  want  of  a  sufficient  affidavit  of  defence 
(reported  4  Weekly  Notes,  560),  whereupon 
plaintiffs  took  this  writ,  assigning  for  error  the 
action  of  the  Court. 

Theodore  F,  Jenkins ^  for  plaintiffs  in  error. 
The  indorsement  of  Lowe  did  not  bind  the 
gas  company,  because  he  did  not  state  that  he 
was  acting  as  their  agent.  An  agent  acting  for 
an  undisclosed  principal,  renders  himself  re- 
sponsible. 

I  Add.  Contr.  {  82. 

Thomas  v.  Davenport,  2  Sm.  Lea.  Cas.  380. 

Tassey  v.  Church,  4  W.  &  S.  346. 

McGure  v.  Bennet,  I  Blackf.  189. 
The  plaintiffs  accepted  the  note  in  payment  of 
a  debt  due  by  the  G«^  Company ;  the  company's 


liability  was  thereby  discharged ;  if  now  the  in- 
dorser is  not  liable,  from  whom  can  we  recover  ? 
Francis  D,  Lewis  {Morgan^  with  him),  for 
defendant  in  error. 

The  plaintiffs  took  the  note  with  a  full  knowl- 
edge that  the  indorsement  was  the  contract  of 
the  company;  there  is  nothing,  therefore,  to 
create  an  individual  liability  on  the  part  of  the 
defendant. 

I  Pars.  Bills,  95. 

Mottv.  Hicks,  I  Cowcn,  513. 

Roberts  v.  Austin,  5  Wh.  313. 

Sharpe  r.  Bellis,  1 1  Sm.  69. 

March  3,  1879.  The  Court.  This  writ  of 
error  was  taken  to  the  refusal  of  the  Court  be- 
low to  enter  judgment  against  the  defendant  for 
want  of  a  sufficient  affidavit  of  defence. 

The  note  in  controversy  was  signed  by  L  C. 
Thompson,  as  maker,  and  was  payable  to  the 
order  of  T.  S.  Lowe,  President,  and  indorsed 
by  him  as  President.  The  suit  was  against  Lowe 
individually.  It  is  true,  the  mere  addition  of  the 
word  President  after  the  name  of  the  indorser, 
without  designating  the  company  of  which  he 
was  the  President,  and  which  he  intended  to 
bind  by  his  indorsement,  would  not  avail  for 
such  purpose  as  to  strangers. 

But  the  affidavit  of  defence  avers  that  <*  the 
note  sued  upon  was  given  to  the  People's  Gas 
Company  of  Norristown,  of  which  I  was  Presi- 
dent, by  I.  C.  Thompson,  the  maker,  and  by  me 
as  said  President,  indorsed  and  given  to  the 
plaintiff  in  payment  of  a  debt  due  by  said 
People's  Gas  Company  to  said  plaintiffs. ' '  While 
this  averment  is  not  as  specific  as  it  might  have 
been,  we  are  not  prepared  to  reverse  the  Court 
below  for  holding  it  sufficient,  especially  in  view 
of  the  fact  that  the  only  effect  of  our  ruling  will 
be  to  send  the  case  to  a  jury.  The  plaintiffs 
were  dealing  with  the  Gas  Company  when  they 
took  the  note  from  T.  S.  Lowe.  They  received 
it  in  payment  of  a  debt  due  from  the  Gas  Com- 
pany, and  therefore  must  have  known  that*  the 
indorsement  of  the  note  by  the  President  was  the 
indorsement  by  the  company. 

The  order  of  the  Court  below  discharging  the 
rule  for  judgment,  is  affirmed. 

Opinion  by  Paxson,  J. 


Jan.  '77,  17.  Jan.  6,  1879. 

Anderson,  Administrator,  v.  Henzey. 

Trusts  and  trustees — Testamentary  trusts— Ju- 
risdiction of  the  Court  of  Common  Pleas — Act 
of  June  /^,  1836 — Mortgage — Payment  of  the 
principal  to  a  trustee  duly  appointed  by  the 
Common  Pleas — Protection  of  the  mortgagor 
and  terre  tenant  upon  the  flight  of  the  trustee. 

The  Act  of  1836  did  not  take  away  the  jurisdiction  of 
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the   Court  of  Common   Picas  over  testamentary  trusts 
where  that  jurisdiction  had  once  vested. 

In  1826  a  testator  devised  certain  property  in  trust  to 
executors  named  in  the  will.  The  Court  of  Common 
Pleas,  during  a  period  of  more  than  forty  years,  upon 
petitions  of  the  parties  in  interest,  appointed  trustees  in 
place  of  those  discharged.  One  of  the  trustees,  who  was 
also  administrator  d»  b,  n.  c.  t.  a. ,  invested  the  funds  in  a 
mortgage  made  to  him  as  administrator.  The  last  trustee 
appomted  by  the  Common  Pleas,  and  confirmed  by  the 
Orphans*  Court  collected  the  principal  of  the  mortgage, 
and  having  paid  the  interest  for  several  years  to  the  cestuis 
que  trustent,  absconded,  failing  to  account  for  the  princi- 
pal: 

Held  (affirming  the  judgment  of  the  Court  below),  that 
under  the  circumstances  of  the  case  the  trustee  was  duly 
authorized  to  receive  the  mortgage,  and  that  the  defendant 
ought  not  to  be  compelled  to  pay  a  second  time. 

Per  Curiam.  Since  the  Act  of  1836  it  is  the  safest 
course  in  all  cases  of  testamentary  trusts  to  invoke  the  aid 
of  the  Orphans*  Court. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Scire  facias  sur  mortgage  by  John  H.  Ander- 
son, administrator  d,  b,  n.  c,  /.  a.  of  William 
Hyneman,  deceased,  against  Marshall  Henzey, 
with  notice  to  William  J.  Thomason,  terre  tenant. 
The  mortgage  was  made  Dec.  13,  185 1,  by  Mar- 
shall Henzey  to  John  Livensetter,  administrator 
d,  b,  n,  c.  /.  a,  of  William  Hyneman,  to  secure 
the  payment  of  $2150. 

William  Hyneman  died  December,  1826,  leav- 
ing a  will  by  which  he  gave  his  wife  a  legacy  of 
I400,  to  be  paid  to  her  in  quarterly  payments 
during  her  life,  the  remainder  of  his  estate  to  his 
executors  in  trust  for  his  three  sisters  during  life, 
and  upon  their  decease  remainder  over  in  fee  to 
their  children  share  and  share  alike.  He  then 
nominated  his  wife  and  Caleb  Carmalt  as  execu- 
tors. The  latter  acted  as  sole  trustee  under  the 
will  until  October  21,  1^35,  when  he  declined 
and  Christian  Schrack  was  appointed  trustee  in 
his  place  by  the  Court  of  Common  Pleas. 
Schrack  was  in  turn  succeeded  by  Henry  Mecke 
as  trustee,  who  served  until  February  7th,  1846, 
when  John  Livensetter  was  appointed  trustee  in 
his  place  by  the  Common  Pleas.  Hannah  Col- 
lard,  widow  of  the  decedent,  continued  to  act  as 
executrix  until  February  4,  1847,  when  she  was 
discharged  and  Livensetter  was  appointed  admin- 
istrator d.  b.  «.  c,  /.  a.,  who,  while  so  acting, 
invested  in  this  mortgage.  On  petition  of  the 
sisters,  William  B.  Hood  was  appointed  trustee 
in  place  of  Livensetter  June  19,  1852,  by  the 
Common  Pleas,  which  appointment  was  after- 
wards confirmed  by  the  Orphans*  Court  Thoma- 
son, the  terre  tenant,  paid  Hood  the  principal  of 
the  mortgage  May  30,  1857,  upon  which  Hood 
entered  satisfaction,  and  continued  to  pay  the 
interest  accruing  upon  the  mortgage  until  the 
year  1868,  when  he  left  the  State,  having  failed 
to  account  to  the  cestuis  que  trustent  for  the 


principal  of  the  mortgage.  The  case  was  tried 
in  the  District  Court  November,  1870,  when  a 
verdict  was  entered  for  the  plaintiff  on  a  point 
reserved.  Subsequently  a  rule  for  a  new  trial 
was  granted,  and  it  came  before  the  Court  in  the 
form  of  a  case  stated. 

Hare,  P.  J.,  in  the  District  Coiurt,  delivered 
the  following  opinion : — 

"This  is  an  action  of  sci.  fa.  sur  mortgage. 
In  the  year  1852,  William  B.  Hood  was  appointed 
trustee  under  the  will  of  William  Hyneman,  de- 
ceased, by  the  Court  of  Common  Pleas,  and  this 
appointment  was  confirmed  by  the  Orphans' 
Court  in  May,  1856.  During  the  interval  he 
collected  a  mortgage  belonging  to  the  estate,  but 
failed  to  account  for  the  proceeds  to  the  cestuis 
que  trustent.  It  is  now  alleged  that  the  Common 
Pleas  exceeded  their  jurisdiction  in  making  the 
appointment,  and  that  the  payment  to  the  trustee 
being  consequently  invalid,  did  not  extinguish 
the  debt.  The  present  suit  is  brought  by  an  ad- 
ministrator de  bonis  non  to  test  this  question. 
The  point  was  reserved  at  the  trial,  and  the  evi- 
dence on  both  sides  has  since  been  reduced  to  a 
case  stated. 

**It  is  established  under  the  authorities,  that 
the  jurisdiction  of  the  Court  of  Common  Pleas 
an#  Orphans*  Court  is  concurrent  as  it  regards 
testamentary  trusts,  unless  they  are  conferred  on 
the  executor  as  such  or  virtute  officii,  (Brown's 
Appeal,  2  Jones,  337.)  That  the  same  person 
is  designated  as  executor  and  trustee,  is  not 
enough  to  exclude  the  authority  of  the  former 
tribunal ;  it  must  also  appear  that  if  he  ceases  to 
be  executor,  he  cannot  act  as  trustee.  (Wheat- 
ley  V.  Badger,  7  Barr,  459.)  In  other  words,  the 
testator  must  have  intended  that  in  the  event  of 
a  renunciation  of  the  former  office,  both  should 
devolve  on  the  administrator  d.  b,  n.  c.  /.  a. 
Can  such  an  inference  be  drawn  in  the  present 
instance?  To  answer  this  question,  we  must 
have  recourse  to  the  will.  The  material  words 
of  that  instrument  are  as  follows: — 

Item. — I  do  give,  devise,  and  bequeath  unto  my  execu- 
tors, hereinafter  named,  all  the  rest,  residue,  and  remain- 
der of  my  estate,  whatsoever  and  wheresoever,  including 
what  may  be  added  thereto,  by  the  reversionary  interest  of 
the  property  from  which  my  wife's  legacy  is  to  arise,  and 
including  all  moneys  in  the  house  or  to  my  credit  in  bank 
at  the  time  of  my  decease.  To  hold  to  them,  their  heirs, 
executors,  administrators,  and  assigns,  in  trust  and  special 
confidence  to  make  leases  of  the  real  estate,  and  convert 
the  personal  estate  into  money,  and  place  the  same  out  at 
interest,  secured  by  bond,  warrant,  and  mortgage,  on  good 
and  sufficient  real  estate,  during  all  the  term  of  the  joint 
lives  of  my  three  sisters,  Mary  Young,  Elizabeth  Sweeney, 
and  Sarah  Mills,  and  during  all  the  term  of  the  natural 
life  of  the  survivors  and  survivor  of  them,  and  to  receive 
the  rents,  issues,  and  profits,  interest  and  income  thereof, 
and  pay  and  apply  the  same  when  and  as  received — 

First.  To  the  payment  of  all  taxes  and  necessary  re- 
pairs, to  the  premises,  and  in  the  next  place,  to  pay  over 
tlie  net  surplus  thereof,  in  equal  third  parts,  unto  my  said 
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three  sisters,  during  all  the  term  of  their  joint  lives,  for 
their  own  sole  and  separate  use,  respectively,  so,  neverthe- 
less, that  the  same  shall  not  be  in  the  power,  nor  in  any. 
wise  subject  to  the  debts,  contracts,  or  engagements  of 
their  husbands,  respectively,  or  of  any  future  nusband  that 
eidier  of  them  may  marry,  and  that  their  receipts,  respect- 
ively, shall,  notwithstanding  any  coverture,  or  whether 
they  be  covert  or  sole,  be  always  deemed  and  be  taken  to 
be  good  and  valid  discharges  in  law,  for  the  share  or  shares 
to  which  they  are  respectively  entitled,  and  from  and  im- 
mediately after  the  decease  of  either  or  any  of  my  said 
three  sisters,  then  I  do  order  and  direct,  that  the  part  and 
share  of  each  of  them  so  dying,  shall  go,  and  I  do  hereby 
order  and  direct,  that  the  same  shall  be  appropriated  for 
and  towards  the  education,  maintenance,  and  sup^:ort,  of 
all  and  every  the  child  or  children  of  such  of  them,  my 
said  sisters,  as  so  die,  bom,  and  to  be  bom,  until  the  time 
hereinafter  appointed  for  the  final  division  of  my  estate. 
.  .  .  .  And  lastly,  I  do  hereby  nominate,  constitute, 
and  appoint,  my  said  wife,  Hannah  Hyneman,  and  my 
friend,  Caleb  Carmalt,  of  the  city  of  Philadelphia,  convey- 
ancer, to  be  executors  of  this  my  last  will  and  testament, 
hereby  revoking  all  other  and  former  wilb  and  testaments 
by  me  at  any  time  heretofore  made.  I  do  declare  this, 
and  this  only,  to  be  and  contain  my  last  will  and  testa- 
ment, and  as  such,  desire  that  it  may  be  executed  by  my 
friend,  James  Carmalt,  brother  of  said  Caleb  Carmalt,  in 
the  ca«e  the  latter  shall  happen  to  die  before  the  same  b 
carried  into  full  and  complete  effect. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  seventeenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-two  (1822). 
W.  Hyneman.        [skal.] 

'*  Is  there  anything  in  this  language  to  intimate 
that  the  testator  meant  the  trust  to  be  insepara- 
bly linked  with  the  executorship  ?  He  undoubt- 
edly selected  his  wife  and  Caleb  Carmalt  as  the 
fittest  persons  for  both  offices,  but  it  would  be  too 
much  to  infer  from  this  circumstance  that  he  in- 
tended they  should  not  administer  the  estate, 
unless  they  also  accepted  the  trust.  On  the  con- 
trary, the  fair  deduction  is,  that,  while  he  hoped 
and  believed  that  they  would  consent  to  be  trus- 
tees, as  well  as  executors,  it  was  not  his  design 
to  make  this  a  condition.  If  one  was  willing  to 
act  as  trustee  and  the  other  as  executor,  there 
would  be  a  nearer  approach  to  the  fulfilment  of 
his  purpose,  than  by  entrusting  the  management 
of  the  estate  to  a  stranger.  This  conclusion  is 
strengthened  by  the  nature  of  the  trust,  which 
concerned  the  real  estate,  and  imposed  numerous 
duties  that  could  not  properly  be  brought  into 
an  administration  account.  It  was  accordingly 
treated  as  severable  from  the  outset,  with  the 
tacit  consent  of  the  parties  in  interest.  Letters 
testamentary  were  granted  in  December,  1826, 
to  Caleb  Carmalt  and  Hannah  Hyneman,  but 
she  did  not  accept  or  enter  on  the  fulfilment  of 
the  trust,  and  Carmalt  acted  as  sole  trustee  un- 
til October,  1835,  when  he  declined,  and  Chris- 
tian Schrack  was  appointed  in  his  stead  by  the 
Court  of  Common  Pleas.  Schrack  gave  place  to 
Mecke  in  1 844,  who  administered  the  trust  until 
he  was  finally  superseded  by  William  B.  Hood. 
Hannah  Hyneman  continued  to  act  as  executrix 


for  many  years,  and  was  finally  discharged  upon 
the  occasion  of  her  second  marriage,  in  1847. 
We  are  now  asked  to  say  that  these  appointments 
and  decrees,  and  the  acts  done  under  them, 
were  not  only  irregular,  but  void,  and  that  the 
defendant  must  pay  the  penalty  of  an  error  which 
he  is  alleged  to  have  shared  with  every  one  who 
was  concerned  in  the  administration  of  the  estate 
as  judge,  counsel,  trustee,  executor,  legatee,  or 
debtor. 

*  *  Such  a  conclusion  obviously  should  not  be  en- 
tertained, unless  as  the  result  of  a  legal  necessity 
from  which  there  is  no  escape.  If  there  were  no 
other  way,  we  might  rely  on  the  maxim,  *<C^«- 
temporanea  expositio  fortissima  est  in  lege,^^ 
(The  Attorney  General  v.  Parker,  3  Atkyns, 
577;  The  Bank  of  England  z^.  Anderson,  3  Bing- 
ham's New  Cases,  Com.  Pleas,  666;  2  Smith's 
Leading  Cases,  518,  5th  ed.)  It  should  be  re- 
membered that  the  question  of  jurisdiction  de- 
pends primarily  on  the  intention  of  the  testator, 
as  disclosed  in  his  will,  and  we  should  be  slow 
to  disregard  the  construction  which  was  given 
universally  to  that  instrument  at  the  time.  Lay- 
ing this  aside,  and  treating  the  subject  as  res 
integrdy  it  is  sufficiently  clear,  under  the  authori- 
ties, that  this  was  a  distinct  and  collateral  trust, 
which  might  be  exercised  independently  of  the 
executorship,  and  if  so,  the  Court  of  Common 
Ple^  had  jurisdiction. 

**  Judgment  is  entered  for  the  defendant  on  the 
verdict  and  under  the  case  stated." 

This  judgment  was  reversed  on  a  writ  of  error 
to  July  Term,  1872,  No.  41.  Subsequently  the 
case  stated  was  withdrawn,  a  rule  for  a  new  triad 
was  granted,  and  the  case  went  again  to  the 
jury. 

Ludlow,  P.  J.,  said:  "I  adopt  the  opinion  of 
Judge  Hare  in  this  case  in  whole  and  in  part, 
and  say  to  you  that  under  the  evidence  your  ver- 
dict should  be  for  the  defendant." 

Verdict  accordingly  for  the  defendant. 

The  plaintiff  took  this  writ  of  error,  assigning 
as  error  the  direction  of  the  Court  to  the  jury  to 
find  for  the  defendant  upon  the  evidence. 

F.  F,  Brightly  (with  whom  was  Thomas 
Greenbank)^  for  the  plaintiff  in  error. 

Hood  was  incompetent  to  collect  the  mort- 
gage given  to  Livensetter  as  administrator.  An- 
derson alone,  the  succeeding  administrator,  had 
the  right  to  collect  the  principal. 

Act  of  Feb.  24,  1834,  J  31,  P.  L.  77,  Purd.  Dig.  425. 

The  administrator  d,  b,  «.  c,  t,  a.  can  alone 
maintain  an  action  to  recover  the  assets  of  the 
estate  remaining  in  the  hands  of  a  dismissed  ad- 
ministrator. 

Commonwealth  r.  Strohecker,  9  Watts,  479. 
Commonwealth  v.  Bamitz,  9  Id.  252. 

The  Common  Pleas,  by  the  terms  of  the  will, 
had  no  authority  to  appoint  a  trustee,  and  Hood's 
appointment  wa^  invalid. 
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The  proviso  to  the  Act  of  June  14,  1836,  §  15 
(P.  L.  632;  Purd.  Dig.  141 7),  gave  the  Orphans* 
Court  exclusive  jurisdiction  over  trusts  created 
by  will  and  vested  in  executors  or  administrators, 
either  by  the  words  of  the  will  or  by  operation 
of  law.  Where  the  trust  is  vested  in  executors 
or  administrators  virtute  officii,  the  Orphans' 
Court  has  exclusive  jurisdiction. 

Wapples's  Appeal,  24  Sm.  104. 

Heron  v.  Hoffner,  3  Rawle,  393. 

I  Sugden  on  Powers,  143. 
After  the  passage  of  the  Act  of  1836,  the  ap- 
pointment of  a  trustee  by  the  Common  Pleas 
was  absolutely  invalid. 

Thomason,  the  terre  tenant,  was  guilty  of  laches 
or  collusion  in  paying  the  principal  of  the  mort- 
gage to  Hood.  Before  tendering  payment  he 
was  bound  to  see  that  Hood  was  authorized  to 
receive  the  principal. 

Wood  V,  Maitland,  5  Leg.  Gaz.  348. 

McMurtrie  v.  The  Penna.  Co.,  29  Leg.  Int.  108. 
/ohn  K.  Valentine  (with  whom  was  Charles 
Gilpin),  contra. 

The  question  is  whether  an  innocent  party  is 
protected  who  has  paid  to  a  trustee  duly  appointed 
by  the  Common  Pleas,  whose  jurisdiction  the 
parties  in  interest  themselves  have  invoked.  The 
fallacy  of  the  argument  on  the  other  side  lies  in 
treating  the  estate  as  not  having  been  settled; 
whereas,  in  point  of  fact,  Livensetter  derived  no 
assets  from  his  predecessor.  It  was  a  trust  estate, 
and  the  Common  Pleas  for  more  than  forty  years 
appointed  trustees  under  the  will,  of  whom  the 
last  was  confirmed  by  the  Orphans*  Court.  It  is 
well  established  that  where  a  testamentary  trust 
is  vested  in  executors  nominatim^  the  Court  of 
Common  Pleas  has  jurisdiction. 

Wheatly  v.  Badger,  7  Barr,  461. 
The  trust  was  a  permanent  and  continuing 
one.  It  was  not  to  be  executed  by  executors, 
but  by  the  executors  hereinafter  named.  There- 
fore the  trusts,  as  they  were  distinct  from  the  du- 
ties of  the  administrator,  are  within  the  jurisdiction 
of  the  Common  Pleas. 

Apple's  Estate,  2  Phil.  171. 
The  cestuis  que  trustent  are  estopped  from 
claiming  repayment  of  the  money  received  by 
Hood  as  trustee  because  he  was  appointed  at 
their  suggestion. 

HUl  V,  Eplcy,  7  Casey,  334. 

Pickard  v.  Sears,  6  A.  &  E.  474. 
The  terre  tenant  is  protected  by  the  exercise 
of  the  right  of  appointment  by  the  Common 
Pleas. 

Hassler's  Appeal,  5  Watts,  176. 

Johnson's  Appeal,  9  Barr,  424. 

January  20,  1879.  The  Court.  It  will  not 
be  necessary  in  this  case  to  determine  the  exact 
line  of  demarcation  between  testamentary  trusts 
vested  in  executors  nominatim  in  which  the 
Courts  of  Common  Pleas  and  the^  Orphans'  Courts 


have  concurrent  jurisdiction  (Brown's  Appeal,  2 
Jones,  333),  and  where  they  are  such  trustees 
virtute  officii,  in  which  the  jurisdiction  is  exclu- 
sively in  the  Orphans*  Court.  In  1835,  when 
proceedings  in  equity  under  the  Act  of  14th. 
April,  1828,  were  instituted  in  the  Common 
Pleas,  and  Christian  Schrack  appointed  trustee, 
that  Court  had  undoubted  jurisdiction.  Schrack 
continued  amenable  to  that  Court.  The  Act  of 
1836  did  not  take  away  the  jurisdiction,  which 
had  once  vested.  It  follows  that  it  could  supply 
his  place  on  his  death  or  discharge.  The  parties 
had  voluntarily  placed  this  trust  estate  under  the 
guardianship  of  that  Court,  and  it  would  require 
express  provision  to  divest  its  jurisdiction.  It 
does  not  follow  that  the  parties,  after  1836, 
might  not  have  abandoned  that  tribunal  and  re- 
sorted to  the  Orphans'  Court.  Indeed,  since 
the  Act  of  that  year,  it  is  the  safest  course  in  all 
cases  of  testamentary  trusts  to  invoke  the  aid  of 
the  Orphans'  Court.  Here  for  more  than  thirty 
years  the  parties  in  interest  considered  this  estate 
to  be  within  the  jurisdiction  of  the  Common 
Pleas,  and  when  a  question  was  raised  in  1866, 
the  Orphans'  Court,  on  the  petition  of  the  trustee 
appointed  by  the  Common  Pleas,  confirmed  his 
appointment.  When  the  mortgage  in  question 
was  given,  Livensetter  was  both  trustee  by  ap- 
pointment of  the  Court  and  administrator.  He 
died  in  1852,  and  Hood  was  appointed  trustee. 
From  that  time  to  1866  Hood  received  the  in- 
terest on  the  mortgage  as  part  of  the  trust  funds, 
and  paid  it  over  to  the  cestui  que  trust.  No  ad- 
ministrator de  bonis  non  was  raised  till  1870, 
eighteen  years  after  Livensetter's  death.  We 
think  that,  under  all  the  circumstances  of  the 
case.  Hood  was  duly  authorized  to  receive  the 
money  on  the  mortgage,  and  these  defendants 
ought  not  to  be  compelled  to  pay  it  a  second 
time. 

Judgment  affirmed. 

Per  Curiam. 


Oct  &  Nov.  '78, 172.  Nov.  13, 1878. 

School  District  of  Wilkins  Township  v. 

Milligan. 

Statute  of  frauds — Interest  in  land— Parol  con- 
tract  for  sale  and  abandonment  of  building 
erected  by  permission  for  special  purposes  upon 
land  of  another. 

A  school  dbtrict  had  the  privilege  of  occupying  for 
school  purposes  certain  ground  belonging  to  M.,  who  ver- 
bally agreed  to  pay,  and  the  school  board  agreed  to  re- 
ceive, a  specified  sum  for  the  school  house  which  for  twenty- 
five  years  had  stood  upon  his  land,  upon  condition  that 
the  school  board  would  not  \:ondemn  his  ground  for  the 
erection  of  a  new  school  house,  but  would  abandon  his 
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land  and  build  elsewhere.  In  an  action  by  the  school 
district  to  recover  from  M.  the  amount  he  agreed  to  pay : 
Held^  that  the  contract  was  not  within  3ie  statute  of 
frauds;  that  the  sale  of  the  house  to  M.  was  a  deliberate 
indication  of  an  intent  to  abandon  the  property  for  school 
purposes ;  that  it  was  not  the  deed  of  the  school  district 
that  was  necessary  to  execute  the  contract  but  its  act  of 
abandonment,  and  upon  abandonment  the  property  imme* 
diately  reverted  to  the  owner  of  the  fee,  and  the  matter  be- 
came absolute,  conclusive,  and  irrevocable ;  that  therefore 
the  school  district  was  entitled  to  recover. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Assumpsit,  by  the  school  district  of  Wilkins 
Township  against  Robert  Milligan  to  recover  the 
price  of  an  old  school  house  sold  by  the  plaintiff 
to  the  defendant. 

At  the  trial  be/ore  Bailey,  J.,  the  following 
fects  appeared:  The  lot  on  which  the  school 
house  was  built  belonged  to  the  defendant  subject 
to  occupation  and  use  by  the  plaintiff  only  so  long 
as  used  for  school  purposes.  More  room  becom- 
ing necessary  the  school  board  appointed  a  com- 
mittee to  buy  a  piece  of  ground  from  the  defend- 
ant, and  if  he  were  not  willing  to  sell,  to  sell  the  old 
building  to  him,  and  see  about  purchasing  ground 
elsewhere.  The  defendant  declined  to  sell  any 
ground,  but  referred  the  committee  to  his  son, 
who  acting  as  his  father's  agent,  entered  into  a 
parol  agreement  with  them  to  purchase  the  old 
building  for  J650,  on  condition  that  the  school 
board  would  not  condemn  his  father's  property 
for  the  additional  ground  needed,  but  would  leave 
his  father's  land,  and  get  ground  elsewhere  for 
the  new  building;  and  he  paid  ^10  down  on  ac- 
count of  the  purchase. 

The  board,  having  built  a  new  school  house 
elsewhere,  abandoned  the  old  house  and  lot,  and 
brought  this  suit  to  recover  the  balance  of  the 
purchase-money,  with  interest. 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  ^785,  subject  to  the  opinion  of  the 
Court  in  banc  as  to  whether  the  contract  was 
within  the  statute  of  frauds.  Subsequently  the 
Court  entered  judgment  on  the  reserved  question 
in  favor  of  the  defendant  non  obstante  veredicto ; 
whereupon  the  plaintiff  took  this  writ,  assigning 
the  judgment  for  error. 

W,  L.  Chaifant,  for  the  plaintiff  in  error.    The 
school  district  had  merely  a  license  or  privilege 
to  use  defendant's  ground  for  school  purposes. 
A  license  or  privilege  to  be  exercised  upon  land 
is  not  within  the  statute  of  frauds. 
Woodbury  v.  Parshley,  7  N.  H.  237. 
Ameriscoggin  Bridge  v,  Bragg,  1 1  N.  H.  102. 
Prince  V.  Case,  10  Conn.  375. 
Keyser  v.  School  District,  35  N.  H.  477- 

Improvements  made  upon  land  do  not  consti- 
tute an  interest  in  the  land,  and  a  parol  promise 
to  pay  for  them  is  not  within  the  statute  of  frauds. 
Spencer  v,  Darlington,  24  Sm.  2S6.  I 

4  Kent  Com.  *45o.  I 


Brown  on  Statute  of  Frauds,  sec.  233. 
Frear  v,  Hardenbergh,  5  Johnson  (N.  Y.),  272. 
Lower  v.  Winters,  7  Cowen,  265. 
Bostwick  V.  Leach,  3  Day  (Conn.),  476. 
The   true  test  is,  has  the  party  selling  any 
assignable  interest  in  the  land.     If  not  the  case  is 
not  within  the  statute. 

Whittemorc  r.  Gibbs,  4  Foster  (N.  H.),  484. 
Evans  v,  Roberts,  5  Bam.  &  C.  S29. 
Beegle  v.  Wentz,  5  Sm,  369. 
This  action  is  founded  on  defendant's  promise 
to  pay  ^650,  in  consideration  that  plaintiff  would 
not  condemn  his  land  for  school  purposes.     There 
was  no  transfer  of  any  right,  only  an  agreement 
not  to  exercise  a  right. 

There  was  no  necessity  for  a  deed.  Upon 
abandonment  by  plaintiff,  the  property  by  opera- 
tion of  law  vested  in  defendant. 

The  contract  was  wholly  performed  by  the 
plaintiff.  They  did  not  condemn  defendant's 
ground,  but  built  elsewhere. 

John  Dalzell  (with  him  John  If,  Hampton)^ 
contra.  Plaintiff  had  a  base,  qualified,  or  deter- 
minable fee  in  the  land. 

2  Blackstone  Comm.,  Ch.  7. 
Walsingham*s  Case,  Plowd.,  557. 
I  Washbume  on  Real  Property,  67,  77. 
State  V.  Brown,  3  Dutch.  20. 
Scheetz  v.  Fitzwater,  5  Barr,  126. 
It  was  an  estate  which  by  possibility  might 
endure  forever.     Its  endurance  depended  upon 
whether  plaintiff  saw  fit  to  maintain  a  school 
house  there.     The  object  of  the  contract  was  to 
determine  the  condition  of  the  grant. 

Plaintiff's  interest  was  capable  of  assignment  to 
anybody  willing  to  use  the  land  for  school  pur- 
poses. 

It  it  was  only  a  lease  it  is  still  within  the  very 
language  of  the  statute,  and  so  if  it  was  merely  a 
license.  An  executed  license  on  the  faith  of  which 
expenditures  have  been  made  gives  absolute  rights. 
Huff  V.  McCauley,  3  Sm.  206. 
There  is  a  broad  distinction  between  licenses 
to  be  exercised  upon  land  which  may  be  granted 
by  parol,  and  such  as  amount  to  leases  and  re- 
quire a  writing. 

Browne  on  Statute  of  Frauds,  sec.  28. 
Cook  V,  Steams,  1 1  Mass.  533. 
Contracts  about  land,  if  more  is  meant  than  a 
lease  for  three  years,  must  be  in  writing. 
Moore  v.  Small,  7  Harris,  465. 
Washabaugh  v.  Entriken,  10  Casey,  74. 
Shoofstall  V.  Adams,  2  Grant.  209. 
Henry  v,  Colby,  3  Brewster,  171. 
Galbreath  v,  Galbreath,  5  Watts,  146. 
Pattison's  Appeal,  1 1  Sm.  294. 
Yeakle  v,  Jacob,  et  aL,  9  Casey,  376. 
As  to  the  land  vesting  in  defendant  upon  aban- 
donment "  by  operation  of  law,"  the  abandon- 
ment was  to  result  from  the  contract. 

The  agreement  has  never  beien  performed  by 
plaintiff.  An  abandonment  has  not  been  testi- 
fied to  or  found,  and  so  far  as  the  evidence  goes 
plaintiff^s  title  is  as  good  as  it  ever  was. 
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January  6,  1879.  The  Court.  It  appears 
from  the  evidence  in  this  case,  that  for  some 
^  twenty- five  or  thirty  years  the  school  district  of 
Wilkins  Township  had  occupied,  for  school  pur- 
poses, a  small  lot  of  ground  belonging  to  Robert 
Milligan,  the  defendant.  A  one-story  brick 
school  house  had  been  erected  thereon  by  the 
district,  and  used  for  the  period  above  stated. 

In  the  year  1874  the  directors,  considering 
it  necessary  to  build  a  new  and  larger  house, 
applied  to  the  defendant  in  order  to  purchase 
from  him,  for  this  purpose,  a  lot  of  ground  in- 
cluding the  old  site.  He  peremptorily  refused 
to  sell  at  any  price.  The  committee  who  were 
appointed  to  wait  upon  him,  then  proposed  to 
sell  him  the  old  house ;  he  answered  by  referring 
them  to  his  son  John,  a  member  of  the  Allegheny 
County  Bar.  They  afterwards  had  an  interview 
with  John,  which  resulted  in  a  sale  to  him,  as 
agent  for  his  father,  of  the  old  house  for  the  sum 
of  six  hundred  and  fifty  dollars ;  they  agreeing, 
on  the  part  of  the  school  board,  to  withdraw 
from  the  property,  and  get  a  lot  elsewhere  on 
which  to  build  the  new  school  house.  John,  at 
that  time,  insisted  on  paying  to  the  committee 
ten  dollars,  as  an  earnest  of  the  bargain.  This 
contract  was  duly  reported  to  the  board,  was 
approved  and  recorded  in  the  school  book. 
Afterwards  another  location  was  selected,  a  new 
house  built,  the  old  house  and  lot  abandoned, 
and  thus  surrendered  to  the  defendant.  All  this 
seems  very  plain  and  unambiguous,  and  on  the 
matter  being  submitted  to  the  jury,  a  verdict 
was  returned  for  the  plaintiff.  The  Court,  how- 
ever, reserved  a  point  put  by  the  defendant, 
which  f)oint  reads  in  this  wise  :  "  Taking  all  the 
evidence  in  the  case,  on  the  plaintiff's  part,  to  be 
true,  the  contract  proven  is  within  the  statute  of 
frauds,  and  the  plaintiff  cannot  recover."  On 
this  reserved  point  the  Court  entered  judgment 
for  the  defendant  non  obstante  veredicto.  Our 
question  then  is,  was  this  contract  within  the 
statute  of  frauds ;  was  a  deed  from  the  directors 
to  Milligan  necessary  to  the  execution  of  the 
agreement  between  these  parties?  This  leads  us 
to  inquire  what  the  bargain  was  about ;  what  the 
school  board  had  to  sell,  and  what  Milligan 
bought.  For  if  the  contract  could  not  be  exe- 
cuted without  a  deed  from  the  directors,  the 
.  judgment  of  the  Court  was  right  j  but  if  it  could 
be  fully  executed  by  a  withdrawal  by  the  school 
board  from  the  premises,  then  the  Court  was 
wrong,  and  judgment  should  have  been  entered 
on  the  verdict  for  the  plaintiff. 

Now,  according  to  the  affidavit  and  admissions 
of  the  defendant,  he  was  the  owner  in  fee  of  the 
lot  in  question,  and  the  school  district  entered 
and  built  its  house,  under  a  mere  parol  license 
that  it  should  have  the  occupancy  of  it  only  so 
long  as  it  was  occupied  for  school  purposes. 


Without  stopping  to  consider  whether  the  minutes 
reciting  and  approving  the  sale  of  the  house, 
entered  upon  the  school  book,  would  or  would 
not  be  a  sufficient  note  in  writing  under  the 
statute,  we  may  ask.  What  had  the  district  in  the 
property  that  required  a  writing  of  any  kind  in 
order  to  transfer  it  to  Milligan  ?  It  had  the  old 
house;  it  had  the  right  by  permission  of  the 
owner  to  occupy  the  lot  on  which  the  house 
stood  as  long  as  it  was  used  for  school  purposes ; 
but  the  very  moment  the  school  district  aban- 
doned the  house  and  lot,  that  moment  this  prop- 
erty reverted  to  the  owner  of  the  fee,  and  there 
was  nothing  left  in  the  district  upon  which  its 
deed  could  operate.  What  then  has  the  statute 
to  do  with  this  case  ? 

The  board  sold  the  old  house  to  Milligan, 
which  in  itself  was  a  deliberate  indication  of  an 
intent  to  abandon  the  property  for  school  pur- 
poses, and  the  matter  was  made  absolute,  con- 
clusive, and  irrevocable,  by  the  withdrawal  of 
the  board  from  the  possession  of  the  premises, 
thus  leaving  Milligan  the  sole  and  absolute  owner 
and  occupant.  Thus  we  see  that  it  was  not  the 
deed  of  the  district  that  was  necessary  to  execute 
the  contract,  but  its  act  of  abandonment.  Tliat 
the  defendant  bargained  for,  and  that  he  got ; 
that  gave  him  all  the  district  ever  had,  all  it  did 
or  could  sell  to  him,  and  nothing  now  remains 
for  the  entire  fulfilment  of  this  contract  but  the 
payment  of  the  money  by  the  defendant. 

The  judgment  is  reversed  and  set  aside,  and  it 
is  ordered  that  judgment  be  entered  on  the  ver- 
dict for  the  plaintiff. 

Opinion  by  Gordon,  J.  Woodward,  J., 
absent. 


Jan.  »77,  98. 


Finney  v.  Huston. 


Jan.  7,  1879. 


Practice — Scire  facias  to  revive  Judgment^  issued 
by  plaintiff's  administrcUrix —  Omission  to  sug- 
gest plaintiff's  death,  when  cured  by  plecuiing 
aver,  ^ 

A.  entered  judgment  against  B.  A  scire  facias  to  revive 
this  judgment  was  issued  by  his  administratrix,  but  no  sug- 
gestion of  his  death  appeared  on  the  record.  B.  pleaded 
payment  with  leave,  etc. ,  and  judgment  was,  in  due  course, 
obtained  by  the  plaintiff  in  the  sci.  fa. 

Heldt  that  the  judgment  was  properly  entered,  notwith- 
standing the  plaintift's  failure  to  suggest  her  intestate*s 
death,  as  her  right  to  sue  was  admitted  by  B.'s  plea. 
« 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Scire  facias  to  revive  a  judgment.  Judgment 
on  a  single  bill  was  entered  by  Samuel  Huston 
against  Finney ;  •  subsequently  a  scire  facias  to  re- 
vive the  judgment  was  issued  at  the  instance  of 
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"Annie  Huston,  administratrix  of  the  estate  of 
Samuel  Huston,  deceased,**  against  Finney,  with 
notice  to  the  terre  tenant.  The  defendant 
pleaded  payment  with  leave,  etc. 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  and  terre  tenant  took  this  writ,  assign- 
ing for  error  the  entry  of  judgment,  when,  inter 
alia,  the  record  did  not  show  any  suggestion  of 
Samuel  Huston's  death,  or  any  substitution. of  an 
administratrix. 

H,  Budd,  Jr.  (with  him  Manderson)^  for  the 
plaintiff  in  error. 

R.  R,  CroasdaUy  contra. 

Jan.  20,  1879.  The  Court.  In  the  Court 
below  judgment  was  entered  on  a  single  bill  in 
favor  of  Samuel  Huston  against  Charles  Finney. 
A  scire  facias  was  issued  by  Annie  Huston,  ad- 
ministratrix of  Samuel  Huston,  to  which  the 
defendant  pleaded  payment  with  leave.  The 
error  now  assigned  is  that  the  record  does  not 
show  any  suggestion  of  the  death  of  Samuel 
Huston.  But  the  defendant's  plea  admitted  the 
right  of  the  plaintiff  to  sue,  and  the  judgment  of 
the  Court  below  was,  therefore,  right. 

Judgment  affirmed. 

Per  Curiam. 


July  '78,  124.  Jan.  29,  1879. 

Singer  Manufacturing  Co.  v.  Hackett. 

Replevin — -Judgment  of  non  pros,  in  action  of — 
Practice — Errors  and  appeals —  What  not  cls- 
signablefor  error. 

The  rule  of  Court  pennitting  a  judgment  of  non  pros 
for  want  of  a  narr.  extends  to  actions  of  replevin. 

The  refusal  of  the  G>urt  below  to  strike  off  such  a  judg- 
ment is  not  assignable  for  error. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Replevin,  by  the  Singer  Manufacturing  Co. 
against  Alice  Hackett  for  one  sewing  machine  of 
the  value  of  ^70.  Security  having  been  entered, 
the  sheriff  returned  "Replevied  as  commanded. 
Summoned.  The  defendant's  property  so  re- 
plevied, delivered  to  the  plaintiff." 

The  writ  issued  October  30,  1874,  and  was 
returnable  the  first  Monday  of  the  following  No- 
vember. On  November  21st,  1876,  the  defend- 
ant ordered  a  judgment  of  non  pros  for  want  of 
a  narr. 

The  rule  of  Court  under  which  the  judgment 
was  entered  is  as  follows : 

"  Unless  a  declaration  be  filed  within  twelve  months 
from  the  first  day  of  the  term  to  which  an  action  is  brought, 
or  an  appeal  is  entered,  a  non  pros  shall  be  entered  by  the 
prothonotaiy  as  a  matter  of  course,  unless  the  parties  other- 
wise agree  in  writing  filed,  or  the  Court  upon  cause  shown 
shall  extend  the  time." 


Plaintiff  took  a  rule  to  strike  off  this  judgment 
which  after  argument  was  discharged  by  the 
Court.  Plaintiff  thereupon  took  this  writ,  assign- 
ing as  error  the  action  of  the  Court. 

N,  H,  SharplesSf  for  plaintiff  in  error. 

In  the  action  of  replevin  after  the  property  has 
been  replevied,  the  defendant  becomes  the  actor, 
and  is  interested  in  having  the  suit  concluded,  it 
is  therefore  not  unreasonable  for  the  plaintiff  to 
expect  him  to  move.  The  plaintiff  is  obliged  to 
make  the  defendant  sure  before  his  writ  issues.  If 
the  words  of  the  rule  of  Court  apply  to  a  reple- 
vin, it  is  submitted  that  its  reason  does  not. 

The  judgment  as  entered  by  the  Court  below 
is  void  for  uncertainty.  Does  it  forfeit  the  bond  ? 
Is  it  a  judgment  de  retorno  habendo  ?  Or  merely 
for  costs? 

Gather  v.  Bray,  5  WreklV  Notes,  142. 

HennershotZy  for  defendant  in  error. 

A  judgment  oi  nonpros  in  an  action. of  reple- 
vin has  been  held  to  be  regular. 
Murgatroyd  v.  McLure,  4  I>all.  342. 
Curtis  V,  Kyamy,  2  Pitts.  87. 
Gamble  v.  Greaves,  7  Phila.  433. 

February  24,  1879.  The  Coxjrt.  If  a  judg- 
ment of  non-suit  is  in  any  case  proper  in  an  action 
of  replevin,  of  which  there  seems  no  question 
(Murgatroyd  v,  McLure,  4  Dall.  342 ;  Morris  on 
Replevin,  28,  33),  this  case  was  certainly  within 
the  comprehensive  terms  of  the  rule  of  Court, 
empowering  the  Prothonotary,  unless  a  declara- 
tion be  filed  within  twelve  months  from  the  first 
day  of  the  term  to  which  the  action  is  brought,  to 
enter  a  nonpros.  Of  the  effect  of  such  a  judgment 
we  are  not  called  upon  to  express  an  opinion.  It 
was  entirely  within  the  sound  discretion  of  the 
Court  below,  to  give  the  plaintiff  relief  by  strik- 
ing off  the  judgment  \i  there  existed  any  ground 
for  their  equitable  interposition,  but  their  refusal 
to  interpose,  cannot  be  reviewed  by  this  Court. 

Judgment  affirmed. 

Per  Curiam. 


Common  IJIeas— lato. 


C.  P.  No.  4.  March,  1879. 

Freeman  v.  City  of  Philadelphia. 

Negligence  —  Municipal  corporation — City  of 
Philadelphia—  Whether  liable  for  the  negU- 
gence  of  its  servants — Distinction,  as  to  lia- 
bility,  between  acts  performed  for  its  corporate 
benefit,  or  for  the  public  good  without  benefit 
to  it  in  its  corporate  capacity — Its  Fire  De- 
partment, 

Sur  rule  to  take  off  non-suit. 
On  the  trial  the  plaintiff  proved  that,  while  he 
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was  driving  his  horse,  attached  to  a  wagon,  on 
Arch  Street  in  the  city  of  Philadelphia,  he  was 
run  into  and  seriously  injured  by  the  rapid  and 
reckless  driving  of  one  of  the  engines  of  the  fire 
department  of  the  city,  while  in  charge  of  one  of 
the  members  or  officers  of  the  department,  and 
claimed  damages  for  the  injuries  sustained.  The 
Court,  on  motion,  entered  a  non-suit,  on  the 
ground  that  the  engineers  of  the  fire  department 
and  their  subordinates  were  not  servants  of  the 
city  in  such  sense  as  to  bind  it  for  their  acts  of 
negligence  while  engaged  in  the  performance  of 
their  duty.  , 

John  A,  Owens ^  for  the  rule. 
The  fire  department  is  a  branch  of  the  city 
government  created  by  ordinance. 

City  Ordinances,  1870,  p.  590. 

Jour,  of  G>m.  Councils,  1875,  vol.  i.  p.  422  et.  seq. 
The  city  is  bound  to  keep  its  highways  in  a 
condition  to  secure  the  safety  of  persons  lawfully 
using  them. 

City  V,  Dean,  2  Weekly  Notes,  467. 

Maxwell  v.  City,  7  Phila.  137. 

2  Milliard  on  Torts,  396,  400. 

A  municipal  corporation  may  be  liable  in  an 
action  on  the  case  for  an  act  which  would  war- 
rant a  like  action  against  an  individual,  provided 
such  act  is  done  by  the  authority  of  the  corpora- 
tion or  of  a  branch  of  the  government  authorized 
to  act  for  the  corporation  upon  the  subject  to 
which  the  particular  act  relates. 
2  Billiard  on  Torts,  414. 
Lacour  v.  Mayor  of  New  York,  3  Duer,  406. 

The  city  of  Philadelphia  is  responsible  for  the 
consequences  of  the  reckless  driving  of  the  chief 
engineer  of  the  fire  department  whilst  attending 
to  his  duties. 

Buchanan  v.  City,  2  Weekly  Notes,  600. 

The  case  of  Elliott  v.  City  (7  Phila.  Rep.  128) 
decides  that  the  city  is  not  responsible  for  the 
acts  of  a  policeman,  and  this,  it  is  urged,  rules 
the  present  case.  The  Court  there  said  that  '*  a 
policeman's  duties  depended  upon  circumstances 
which  are  infinitely  varied,  and  which  it  is  im- 
possible to  foresee.'*  But  the  simple  duty  of  the 
driver  of  a  fire  engine  is  to  travel  so  as  not  to 
cause  his  vehicle  to  become  a  nuisance  to  per- 
sons lawfully  upon  the  public  highway.  Besides 
the  opinion  in  Elliott  v.  City  is  based  upon  the 
authority  of  Fox  r.  Northern  Liberties  (3  W.  & 
S.  106),  and  that  case  tiuned  upon  the  seizure 
and  loss  of  the  plaintifTs  horse  by  the  superinten- 
dent of  police  in  the  exercise  of  a  legal  discre- 
tion. 

Charles  E.  Morgan^  fr, ,  contra. 

The  test  of  liability  in  this  and  kindred  cases 
is  the  nature  of  the  duties  entrusted  to  the  ofl&- 
cial. 

Where  the  duties  to  be  performed  are  of  a  cor- 
porate or  municipal  character,  the  mimicipality 
is  responsible  for  their  performance  in  a  careful 


and  thorough  manner;  but  where,  on  the  other 
hand,  the  functions  to  be  exercised  are  of  a  pub- 
lic or  governmental  nature  those  to  whorfi  they 
are  entrusted,  although  selected  and  paid  by  the 
city,  are  not  its  servants,  but  public  officers,  for 
whose  .misfeasance  or  nonfeasance  the  city  is  not 
responsible.  The  right  to  establish  and  main- 
tain a  fire  department  is  a  part  of  the  govern- 
mental power  of  the  State. 

The  city  is  not  liable  for  the  conduct  of  a  po- 
Hce  officer  who  makes  an  unlawful  arrest. 

EllioU  V,  City,  7  Phila.   128.     (Approved  25  Sm. 
347) 
The  rule  here  invoked  has  been  adopted  by 
the  courts  of  many  of  the  States. 

HaflFord  v.  City  of  New  Bedford,  16  Gray,  297. 

Fisher  v.  City  of  Boston,  104  Mass.  87. 

O'Meara  v.  City  of  New  York,  i  Daly,  425. 

Hayes  v.  City  of  Oshkosh,  33  Wis.  314. 
The  case  of  Buchanan  v.  City  (2  Weekly 
Notes,  600),  cited  by  the  other  side,  should  not 
be  regarded  as  an  authority,  as  the  question  was 
not  presented  to  the  Court. 

April  5th,  1879.  The  Court.  The  plain- 
tiff, while  driving  his  horse  attached  to  a  wagon 
on  Arch  Street  in  this  city,  was  run  into  and  se- 
riously injured  by  the  rapid  and  careless  driving 
of  one  of  the  engines  of  the  fire  department  of 
the  city,  while  in  charge  of  one  of  the  members 
or  officers  of  said  department,  and  the  case  as 
presented  raises  the  question  whether  the  city  is 
liable  for  such  negligent  conduct? 

By  the  Act  of  Assembly  of  February  2,  1854 
section  42  (P.  L.  page  43),  it  is  enacted:  "That 
the  Select  and  Common  Councils  of  the  city  of 
Philadelphia  shall  be  and  they  are  hereby  author- 
ized and  directed  to  organize  a  police  depart- 
ment in  and  for  the  said  city,  and  may  organize, 
if  necessary,  a  fire  department  subordinate  to  or 
independent  of  that  of  police,  and  to  make,  or- 
dain, and  establish  all  useful  laws  and  ordinances 
for  the  regulation  thereof,  and  for  the  preserva- 
tion of  the  public  peace,  the  suppression  of  riots 
and  disturbances,  and  for  the  extinguishment  of 
fires  and  the  protection  of  property  threatened, 
and  for  this  purpose  the  said  Councils  shall  be 
and  hereby  are  vested  with  ample  power  and  au- 
thority in  the  premises." 

The  Select  and  Common  Councils,  by  an  Or- 
dinance of  December  29th,  1870,  directed  the 
formation  of  a  fire  department  (whose  services 
were  to  be  paid  for  by  the  city)  by  the  appoint- 
ment of  seven  fire  commissioners,  who  were  di- 
rected to  purchase  engines  and  hose,  etc.,  and  to 
appoint  a  chief  engineer,  five  assistants,  and  as 
many  foremen,  enginemen,  hosemen,  hook  and 
ladder  men,  etc.,  as  might  be,  from  time  to  time, 
required. 

The  municipal  corporation  of  the  city  of  Phila- 
delphia is  an  artificial  being,  created  by  the  Legis- 
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lature  of  the  State  for  the  purpose  of  executing 
and  carrying  out  such  projects  as  might  be  deemed 
essential  or  of  advantage  to  it  as  a  corporate  body, 
and  also  for  the  exercising  or  executing  of  such 
discretionary  powers  of  government  as  might  be 
delegated  to  it  by  the  sovereign  power  of  the 
State. 

In  exercising  or  performing  acts  for  its  corpo- 
rate benefit  it  is  liable  like  an  individual  for  the 
action  of  its  agents  or  servants,  but  in  performing 
acts  discretionary  on  its  part,  or  for  the  purposes 
of  government,  and  for  the  general  public  good, 
without  benefit  to  it,  in  its  corporate  capacity,  it 
is  not  liable  for  the  acts  of  its  appointees  or  offi- 
cers. The  municipal  corporation  is  but  the  re- 
presentative of  the  State  or  of  the  public,  and  the 
officers  or  individuals  employed  are  not  the  em- 
ploy&  of  the  corporation,  but  are  public  officers, 
exercising  acts  for  the  common  good. 

Municipal  corporations,  to  the  extent  that  they 
are  authorized  or  directed  to  exercise  public 
governmental  powers  and  perform  public  govern- 
mental duties  solely  for  the  general  good,  are 
governmental  agencies,  and  entitled  to  immunity 
in  respect  to  the  acts  of  their  subordinate  officers 
or  agents.  They  are  auxiliaries  of  the  govern- 
ment. . 

Public  duties  are,  in  general,  those  which  are 
exercised  by  the  State  or  a  part  of  its  sovereignty 
for  the  benefit  of  the  whole  public,  and  the  dis- 
charge of  which  is  delegated  or  imposed  by  the 
State  upon  the  municipal  corporation.  They  are 
not  exercised  by  the  State  or  the  corporation  for 
its  own  emolument  or  benefit  but  the  protection 
of  the  entire  population. 

Private  or  corporate  powers  are  those  which  the 
city  is  authorized  to  execute  for  its  own  emolu- 
ment, and  from  which  it  derives  special  advan- 
tage or  for  the  increased  comfort  of  its  citizens,  or 
for  the  well  ordering  and  convenient  regulation 
of  particular  classes  of  the  business  of  its  inhabit- 
ants, but  are  not  exertised  in  the  discharge  of 
those  general  and  recognized  duties  which  are 
undertaken  by  the  government  for  the  universal 
benefit.  If  granted  for  public  purposes  exclu- 
sively, they  belong  to  the  corporate  body  in  its 
public,  political,  or  municipal  character.  But  if 
the  grant  was  for  the  purpose  of  private  emolu- 
ment or  advantage,  though  the  public  may  derive  a 
common  benefit  therefrom,  the  corporation,  quoad 
^c,  is  to  be  regarded  as  a  private  company.  (See 
Weightman  v.  The  City  of  Washington,  i  Black. 
49;  Hart  t;. .  City  of  Bridgeport,  13  Blatchford, 
289 ;  County  Commissioners  v.  Duckett,  20  Md, 
477.) 

It  was  determined,  in  Elliott  v.  The  City  (7 
Phila.  128),  in  a  very  able  opinion  by  our  learned 
President  Judge,  that  the  city  was  not  responsible 
for  the  negligence  or  misfeasance  of  a  police  offi- 
cer in  not  talking  proper  care  of  the  property  of  | 


a  person  lawfully  arrested,  nor  would  the  city  be 
responsible  for  a  false  arrest  by  one  of  its  police 
officers. 

This  decision  has  been  cited  with  universal  ap- 
proval, and  was  subsequently  affirmed  by  our 
Supreme  Court  (in  25  P.  F.  Smith,  347)  in  which 
Chief  Justice  Agnew,  delivering  the  opinion  of 
the  Court  said,  that  it  was  such  an  ample  discus- 
sion of  the  question  in  the  case  that  it  was  un- 
necessary to  do  more  than  affirm  the  judgment 
upon  it.  The  police  department  was  created  by 
the  same  Act  and  for  the  same  purpose  as  the  fire 
department.  It  was  part  of  fhe  same  system  in- 
tended for  the  pubHc  benefit  and  protection. 

Police  officers  are  personally  liable  for  their 
malfeasance  or  nonfeasance  in  office,  but  for 
neither  is  the  corporation  responsible.  The  cor- 
poration appoints  them  to  office,  but  does  not  in 
that  act  sanction  their  official  delinquencies,  or 
render  itself  liable  for  their  official  misconduct. 
For  their  failure  to  suppress  a  riot  it  has  been  de- 
termined a  city  is  not  liable,  nor  is  it  liable  for 
the  destruction  caused  by  a  mob  consequent 
thereon,  except  by  statutory  enactment,  as  is  ap- 
plicable to  Philadelphia  by  Act  of  31st  of  May, 
1 841.  The  extinguishment  of  fires  in  a  city  is 
not  a  corporate  duty,  but  is  an  act  exercised  in 
pursuance  of  the  sovereign  power  conferred  for 
the  benefit  and  protection  of  all  the  inhabitants, 
and  relieves  them  from  a  common  burden  and 
danger.  It  is  not  for  the  immediate  benefit  of 
the  corporation,  as  such,  nor  is  its  expense  assessed 
upon  owners  of  buildings  alone,  or  any  special 
class  of  persons  whose  property  is  pecuniarily  bene- 
fited or  protected  thereby,  and  it  makes  no  differ- 
ence whether  the  Legislature  prescribed  the  duties 
of  the  officers  or  delegated  the  powers  to  the  city 
to  do  so. 

In  Hafford  v.  The  City  of  New  Bedford  (16 
Gray,  297)  where  the  city  was  authorized  to  es- 
tablish a  fire  department,  and  where  the  plaintiff" 
was  run  over  and  injured  by  a  hose  carriage  driven 
carelessly  along  the  highwayx(a  case  in  every  re- 
spect like  the  present).  Chief  Justice  Bigelow 
said :  ''Where  a  municipal  corporation  elects  or 
appoints  an  officer  in  obedience  to  an  Act  of  the 
Legislature,  to  perform  a  public  service,  in  which 
the  city  or  town  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or  ad- 
vantage in  its  corporate  capacity,  but  which  it  is 
bound  to  see  performed  in  pursuance  of  a  duty 
imposed  by  law  for  the  general  welfare  of  the 
inhabitants  or  of  the  community,  such  officer 
cannot  be  regarded  as  a  servant  or  agent,  for 
whose  negligence  or  want  of  skill  in  the  perform- 
ance of  his  duties  a  town  or  city  may  be  held 
liable.  The  members  of  the  fire  department  of 
New  Bedford,  when  acting  in  the  discharge  of 
their  duties,  are  not  servants  or  agents  in  the 
employment  of  the  city,  for  whose  conduct  the 
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city  can  be  held  liable ;  but  they  act  rather  as 
officers  of  the  city,  charged  with  the  performance 
of  a  certain  public  duty  or  service,  and  no  action 
will  lie  against  the  city  for  their  negligence  or 
improper  conduct  when  acting  in  the  discharge 
of  their  official  duty.*' 

So  in  Fisher  v.  The  City  of  Boston  (104  Mass. 
87),  a  case  also  like  the  present,  the  preceding 
case  was  affirmed  in  an  able  opinion  by  Judge 
Gray,  who  held  that  the  firemen  were  public 
officers,  and  that  their  acts  were  their  own  official 
acts,  and  not  the  acts  of  the  municipal  corpora- 
tion or  its  agent. 

In  Jewett  v.  The  City  of  New  Haven  (38  Conn. 
373),  it  was  held  that  the  charter  of  the  city  must 
be  regarded  as  imposing  a  public  duty  for  the 
public  welfare,  and  that  the  fire  department,  es- 
tablished and  organized  under  the  provisions  of 
the  charter,  when  engaged  in  extinguishing  fires 
were  performing  a  public  governmental  act  for 
the  general  good,  and  that  the  members  of  the 
fire  department  were  not  such  servants  of  the 
city  as  that  an  action  would  lie  against  the 
city  for  their  negligence  or  misconduct  while 
acting  in  discharge  of  their  official  duty. 

The  same  ruling  was  held  in  Torbush  v.  The 
City  of  Norwich  (38  Conn.  225);  Walcott  v. 
The  City  of  Swampscott  (i  Allen,  loi);  Barney 
V.  The  City  of  Lowell  (98  Mass.  570);  City  of 
Chicago  r.  Turner  (80  III.  419);  City  of  Chicago 
V.  McGraw  (75  111.  566). 

In  the  case  of  O'Meara  v.  The  City  of  New 
York  (i  Daly,  425),  which  was  an  action  to  re- 
cover for  injuries  done  plaintiff  while  standing  on 
the  sidewalk,  where  he  was  knocked  down  and 
run  over  by  a  fire  engine  while  in  charge  of  fire- 
men. Judge  Brady  said,  speaking  of  the  fire 
department :  **  Its  members  owe  their  allegiance 
to  the  city,  not  as  members  of  the  corporation, 
but  as  members  of  an  organization  identified  with 
the  administration  of  the  city  government,  and 
forming  a  part  of  its  protective  police." 

In  Hayes  v.  The  City  of  Oshkosh  (33  Wis. 
314),  where  the  plaintiffs  house  was  set  on  fire 
by  sparks  from  a  fire  engine,  it  was  held  the  city 
was  not  liable. 

So  in  Howard  v.  The  City  of  San  Francisco 
(51  Cal.  52),  where  plaintiff *s  horse  and  buggy 
were  injured  by  a  member  of  the  fire  department, 
it  was  held  the  city  was  not  liable.  So  we  might 
continue  to  a  great  length  with  authorities  on 
analogous  subjects.  Whilst  no  case  in  Pennsyl- 
vania is  directly  in  point  with  the  present,  we 
may  be  content  with  showing  the  leaning  of  our 
Supreme  Court  in  Elliott  v.  The  City,  supra^  and 
also  in  the  case  of  Grant  v.  The  City  of  Erie 
(19  P.  F.  Sm.  423),  which  wa^  an  action  against 
the  city  to  recover  damages  for  allowing  certain 
reservoirs,  intended  to  supply  water  for  extin- 
guishing fires,   to  fall  into   decay,  by  reason 


whereof  plaintiflf 's  houses  were  destroyed  by  fire, 
it  was  held  that  as  it  was  discretionary  with  the 
city  to  construct  the  reservoirs,  it  was  not  liable. 

To  maintain  this  action  would  be  opening  the 
way  to  make  the  city  liable  for  the  wrongful  act 
of  every  public  officer,  a  proposition  never  con- 
templated in  the  creation  of  the  municipal  cor- 
poration. 

Whilst  it  may  be  a  hardship  upon  the  plaintiff 
to  be  thus  injured,  the  public  good  requires  that 
he  should  look  to  the  individual  who.  occasioned 
the  injury,  and  not  to  the  corporation  within 
whose  bounds  it  happened.  No  power  but  the 
Legislature  can  impose  such  a  liability  upon  the 
city,  and  it  has  wisely  remained  silent. 

There  being  no  liability  upon  the  part  of  the 
city,  the  non-suit  was  properly  entered. 

Rule  discharged. 

Opinion  by  Elcock,  J. 


©rpjans'  Court. 


March  17,  1879. 

Bardsley's  Estate. 

Decedent's  estates — Claim  by  widow  of  the  de- 
cedenfs  estate  as  her  own —  Where  a  husband 
receives  the  income  of  his  wife's  separcUe  estate^ 
with  her  consent ^  the  presumption  is  thai  she 
intended  it  to  be  expended  for  the  benefit  of  her 
family — Liability  of  husband  to  render  an  ac- 
count, 

Sur  exceptions  to  adjudication. 
At  the  adjudication  of  the  account  of  Harriet 
Bardsley,  administratrix  of  the  estate  of  Robert 


C.  P.  No.  2.  March  3,  1879. 

Schweinberg  v.  Paul  Lodge  No.  6. 

Amendment —  Unincorporated  societies* — Addi- 

Hon  of  defendants  in  suits  against. 

Rule  to  amend  record  by  adding  names  of  de- 
fendants, with  leave  to  issue  an  alic^  summons  to 
bring  them  in. 

Suit  had  been  brought  in  a  magistrate's  court 
against  an  unincorporated  society  doing  business      ] 
as  "Jean  Paul  Lodge  No.  6,  Improved  Order," 
etc.     From  the  judgment  there  rendered   the 
society,  after  obtaining  a  rule  of  Court  to  enable      , 
it  to  do  so,  filed  an  appeal  nunc  pro  tunc.     This      ! 
rule  was  taken  to  add  the  names  of  ten  members 
of  the  society  as  co-defendants. 

Knittel,  for  the  rule. 

Rule  absolute. 
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Bardsley,  deceased  (before  Ashman,   J.),   the 
following  facts  appeared : — 

The  decedent  died  August  24,  1877,  intestate, 
leaving  surviving  him  a  widow,  the  accountant, 
three  daughters,  children  by  a  former  wife,  and 
three  grandchildren,  children  of  a  deceased 
daughter  by  his  first  wife. 

The  accountant  had  acquired  considerable 
property  through  her  first  husband,  one  George 
Brown,  who  died  in  i860,  prior  to  her  marriage 
with  the  decedent  in  1864.  This  property  con- 
sisted of  cei:tain  pieces  of  real  estate  located  in 
various  parts  of  the  city,  and  her  second  husband 
had  been  in  the  habit  of  collecting  the  rents  and 
managing  the  property  since  his  marriage  with 
her,  and  she  claimed  a  balance  of  such  rents  due 
her  from  the  estate  of  115,601.87,  covering  a 
period  of  thirteen  years. 

The  entire  amount  of  the  balance  for  distri- 
bution was  I8067.51,  and  out  of  the  estate  the 
widow  claimed  and  received  her  ^300  exemp- 
tion. The  Auditing  Judge  held  that  under  Mc- 
Bride's  Appeal  (22  Sm.  480)  this  claim  was  not 
within  the  jurisdiction  of  this  Court ;  that  it  was 
not  that  of  a  creditor,  legatee,  or  next  of  kin  ; 
the  widow  must  seek  her  remedy  elsewhere ;  that 
as  owner  she  had  weakened  her  claim  by  charg- 
ing herself  in  the  inventory  and  account  lyith 
these  moneys  as  the  property  of  decedent,  and 
had  received  her  ^300  exemption,  and  that  the 
claim  was  not  as  strong  as  is  required  by  the 
Court  in  HamilVs  Estate  (4  Weekly  Notes, 
404).    The  claim  was  therefore  disallowed. 

To  this  ruling  exceptions  were  filed  by  the 
widow. 

George  Junkin^  for  the  exceptant. 
Since  the  Act  of  1848  the  presumption  is  that 
when  a  husband  receives  money  from  his  wife's 
estate  it  is  for  her  benefit,  and  an  agreement  to 
repay  it  will  be  binding  on  his  estate. 

Johnston  v.  Johnston's  Ex.*s,  7  Cas.  450. 

Mellinger  v.  Bausman,  9  Wr.  529. 

Graybill  v,  Moyer,  9  Wr.  530. 

Martha  Mann's  Appeal,  14  Wr.  375. 

Hinney  v,  Phillips,  14  Wr  382. 

Bachman  v,  Killinger,  5  Sm.  414. 

Bergey's  Appeal,  10  Sm.  408. 
When  a  husband  uses  his  wife's  money,  with 
her  consent,  for  the  benefit  of  the  family,  with- 
out agreement  to  pay  interest,  he  will  not  in 
general  be  liable  for  interest.  But  if  he  uses 
it  for  his  own  purposes  he  will  be  liable  for  in- 
terest. 

May  V,  May,  12  Sm.  206. 
The  only  rule  as  to  proof  to  fix  liability  on  a 
husband  for  his  wife's  money  received  by  him, 
is  that  it  must  be  sufficient  to  satisfy  the  tribunal 
that  it  preponderates  over  all  theories  to  the 
contrary. 

Young's  Estate,  15  Sm.  loi. 

Caviriy  contra. 

There  is  no  evidence  that  the  decedent  had  no 


estate  of  his  own.     This  money  was  used  for  the 
benefit  of  his  wife  and  himself. 

Junkifiy  in  reply. 

There    must    be  affirmative  proof  that  the 
money  went  for  household  expenses.    There  has 
been  no  such  proof  here. 
Nolen's  Appeal,  1 1  H.  38* 

March  29,  1879.  The  Coxjrt.  In  consider- 
ing the  questions  presented  by  the  exceptions  we 
shall  be  aided  by  the  decisions  of  the  English 
courts  with  regard  to  the  liability  of  a  husband 
for  property  received  by  him  from  the  estate  of 
the  wife  under  a  deed  for  her  separate  use ;  her 
powers  of  disposal  there,  so  far  as  concerns  per- 
sonal property  so  held,  being,  unless  restrained 
by  the  instrument  creating  the  trust,  precisely 
such  as  in  this  State,  in  the  absence  of  a  trust,  a 
married  woman  has  of  property  under  the  Act  of 
1848.  It  is  well  settled  by  those  decisions  that 
while  the  wife  may,  if  she  chooses,  in  the  ab- 
sence of  a  restraining  provision,  give  personal 
property  so  held  to  the  husband,  yet  there  is  no 
presumption  where  he  has  received  it  that  she 
has  done  so.  The  burden  of  proof  is  upon  him, 
and  failing  to  establish  the  fact,  he  is  held  ac- 
countable as  a  mere  trustee.  (Rich  v.  Cockel,  9 
Vesey,  369;  Bennet  v,  Davis,  2  P.  Wms.  316.) 

This  doctrine,  however,  has  reference  only  to 
the  principal  of  the  wife's  separate  estate ;  and 
the  same  remark  may  be  made  with  regard  to  the 
decisions  in  Pennsylvania  under  the  Act  of  1848, 
where  a  similar  view  has  been  taken.  (See 
Johnston  v.  Johnston's  Administrator,  7  Casey, 
450;  Mellinger  v.  Bausman,  9  Wright,  529; 
Bergey's  Appeal,  10  Smith,  408 ;  Hamill's  Ap- 
peal, Daily  Legal  News,  March  14,  1879.) 

But  with  regard  to  income,  a  very  different 
rule  prevails,  so  far  at  least  as  the  English  courts 
are  concerned,  and  no  Pennsylvania  authority 
has  asserted  anything  to  the  contrary.  **  Where," 
says  Judge  Story  (Eq.  Juris.,  §  1396),  **  the 
husband,  with  the  consent  of  the  wife,  is  in  the 
habit  of  receiving  the  income,  profits  and  divi- 
dends of  her  separate  estate,  courts  of  equity 
regard  the  transaction  as  showing  her  voluntary 
choice  thus  to  dispose  of  it  for  the  use  and  benefit 
of  the  family." 

The  distinction  between  principal  and  income 
seems  to  be  recognized  in  Mellinger  v.  Bausman 
and  in  May  v.  May  (12  Smith,  206),  and  in 
Hamill's  Appeal,  where,  while  the  husband's 
liability  for  the  principal  was  admitted,  it  was 
said  he  would  not,  under  ordinary  circumstances, 
be  liable  for  interest.  (See  also  Martha  Mann's 
Appeal,  14  Wright,  375.) 

Of  course  where  it  appears  that  the  receipt  of 
the  income  by  the  husband  has  been  without  the 
consent  of  the  wife,  or  against  her  express  direc- 
tion, he  will  be  held  to  an  account  for  all  that 
may  have  come  to  his  hands. 
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It  is  true  that  Judge  Story  states  that  the  hus- 
band receiving  the  income  with  the  wife's  assent 
will  be  liable  to  an  account  for  the  last  year ;  but 
the  reason  for  limiting  his  liability  being  as 
stated,  it  is  not  easy  to  see  why  the  last  year 
should  be  excepted  from  the  rule,  especially 
where  he  has  died,<Lnd  the  account  is  sought 
from  his  estate.  The  law  on  this  point  is  still 
imsettled. 

**  If,*'  says  Mr.  Lewin  (Lewin  on  Trusts, 
♦642),  "  the  husband  receive  the  wife's  separate 
income,  though  there  was  a  clause  against  antici- 
pation, and  the  wife  survives,  it  is  clear  that  she 
or  her  personal  representative  cannot  claim 
against  his  estate  more  than  one  year's  arrears ; 
but  it  is  still  sub  judice  whether  the  wife  or  her 
representative  can  claim  even  so  much.  Lord 
Macclesfield,  Lord  Talbot,  Lord  Lough- 
borough, Sir  WU.LIAM  Grant,  and  Lord  Chan- 
cellor Brady,  held  that  the  wife  or  her  repre- 
sentative could  claim  nothing.  On  the  other 
hand,  in  the  judgment  of  Sir  T.  Sewell,  Lord 
Camden,  Lord  King,  Lord  Hardwicke,  Lord 
Eldon,  Sir  J.  Leach,  and  Lord  St.  Leonards, 
the  husband's  estate  is  liable  to  account  for  one 
year.  The  more  commonly  received  opinion  in 
the  profession  is  thought  to  be  that  an  account 
for  one  year  should  be  given." 

The  cases  denying  the  account  altogether  are 
Powell  V,  Hankey  (2  P.  Wms.  80)  ;  Fowler  v. 
Fowler  (3  P.  Wms.  353) ;  Squire  v.  Dean  (4 
Brown  C.  C.  326) ;  Smith  v,  Camelford  (2 
Vesey,  Jr.,  716)3  Arthur  z;.  Arthur  (11  Jr.  Eq. 

R.511). 

Those  conceding  the  liability  for  one  year  are 
Burdon  v,  Burdon  (2  Mad.  286,  note;  Id.  287, 
note)  ;  Countess  of  Warwick  v,  Edwards  (i  Eq. 
Ca.  Ab.  1 70) ;  Townsend  v,  Windham  (2  Vesey, 
Sr.  7);  Peacock  v.  Monk  (Id.  190);  Parkes  z^. 
White  (11  Vesey,  225) ;  Thrupp  v.  Harman  (3 
M.  &  K.  513);  Lea  v,  Grundy  (i  Jur.  N.  S. 
953)  ;  Sugden  on  Property,  169. 

With  the  law  thus  unsettled,  it  cannot  be  said 
that  the  Auditing  Judge  in  denying  the  account 
altogether  was  in  error. 

What  Lord  Macclesfield  says,  in  Powell  v, 
Hankey  {supra)^  may  well  be  applied  here  : — 

'*  For  ten  years  together  the  wife  had  per- 
mitted the  husband  to  receive  this  interest,  with- 
out making  the  least  objection,  either  to  the 
husband,  or  to  the  debtors  who  paid  the  money, 
or  to  her  own  trustees.  It  should  be  therefore 
intended  that  she  consented  to  the  husband's 
receipt  of  this  interest ;  that  the  contrary  con- 
struction might  have  been  a  hardship  upon  the 
husband,  who  (probably)  depended  on  the  wife 
permitting  him  to  receive  this  as  a  gift,  and  on 
such  a  presumption  might  have  lived  in  a  more 
plentiful  manner,  the  comfort  whereof  the  wife 
must  have  shared  in ;  and  if  she,  ten  or  twenty 


years  afterwards,  should  be  allowed  to  make  her 
husband  a  debtor  for  all  this  money  (which  she 
might  do  by  the  same  reason  as  now,  after  his 
death,  to  charge  his  executors),  this  might  ruin 
the  husband,  or,  in  case  of  his  death,  prove 
equally  prejudicial  to  his  children." 

Exceptions  dismissed,  and  adjudication  con- 
firmed. 

Opinion  by  Penrose,  J. 


n.  %.  district  eourt— 


May  2,  1879. 

The  Barque  George  Kingman. 

Personal  damage — Authority  of  master  to  punish 
seaman — Evidence, 

Libel  for  personal  damage  by  Mayhom  against 
Howes,  master  of  the  barque. 

The  libellant  was  hired  as  cook  and  steward  of 
the  barque  on  a  voyage  to  Portugal  and  back  to 
this  port,  which  was  duly  performed.  During  the 
voyage  he  was  accidentally  scalded  by  hot  water, 
and  alleged  that  before  his  recovery  the  master 
forced  him  to  return  to  work  with  threats  and 
oaths.  That  soon  afterwards  the  master  assaulted 
him,  by  kicking  him  in  the  face,  which  resulted 
in  a  temporary  scar.  That  upon  another  occa- 
sion the  master  again  assaulted  him,  and  knocked 
him  down  with  his  fist.  Each  of  the  assaults  was 
deposed  to  by  one  other  member  of  the  crew. 
There  was  no  evidence  of  any  permanent  injury 
to  the  libellant. 

Upon  the  part  of  the  master  both  assaults  were 
denied,  the  kicking  entirely,  and  as  to  the  blow 
with  the  fist,  the  master  deposed  that  the  libellant 
attempted  to  pass  him  on  deck  on  the  windward 
side,  and  that  he  merely  removed  him  by  a  slight 
push ;  also,  that  he  was  unsatisfactory  as  a  cook, 
and  very  insolent  under  reproof. 

The  master's  testimony  was  not  corroborated 
by  other  witnesses. 

E.  F.  Pugh,  for  libellant,  cited— 
Payne  v.  Allen,  i  Sprague,  304. 
The  Agincourt,  i  Hag.  271. 
Parsons  on  Maritime  Law,  464. 
Abbott  on  Shipping,  178,  and  notes. 
The  Enchantress,  I  Hag.  395. 

Henry  Flanders^  for  respondent. 

Irrespective  of  the  oath  of  the  master,  this  is  at 
most  a  case  where  the  master  was  compelled  to 
punish  an  insubordinate  seaman. 
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Fuller  V.  Colby,  3  Wood  &  M.  10. 
Forbes  v.  Parsons,  Crabbe,  283. 

The  Court  (Butler,  J.),  referring  to  the 
danger  both  of  encouraging  such  suits,  and  of  re- 
fusing parties  redress  in  such  cases,  held  that  the 
assaults  had  been  sufficiently  proved,  and  that  as 
the  answer  denied  the  assaults,  it  was  not  com- 
petent for  the  respondent  to  rely  on  a  justification. 

Decree  for  libellant  for  one  hundred  dollars, 
with  costs. 


U.  56-  mxtnii  Court— 


March  22,  1879. 

G08S  &  Phillips'  Manufacturing  Co.  v. 
Gerhard. 

Practice — Costs — Feigned  issue — Security  may 
be  required  in  interpleader  issue  from  non- 
resident defendant y  if  really  the  plaintiff , 
Rule  on  the  defendant  in  an  interpleader  issue 
to  enter  security  for  costs. 

The  plain  tiflf,  a  non-resident,  brought  suit  and 
obtained  judgment  in  October,  1878.  Execution 
issued,  and  certain  goods,  consisting  of  the  stock 
of  a  lumber  yard,  were  seized  as  the  property  of 
the  defendant,  but  were  claimed  by  defendant's 
brother.  Upon  the  hearing  of  the  rule  for  an 
interpleader,  the  claimant  asked  that  the  defend- 
ant in  the  feigned  issue  (the  original  plaintiff) 
be  directed  to  enter  security  for  costs ;  but  the 
Court  (Butler,  J.)  refused  to  make  such  order 
unless  the  claimant  filed  an  affidavit  disclosing 
his  title,  and  made  the  rule  absolute.  Thereupon 
the  claimant  took  this  rule  and  filed  his  affidavit, 
stating  that  he  had  purchased  the  goods  from. the 
defendant  in  the  execution,  on  the  7th  of  Aug. 
1878.  A  valuable  consideration  for  the  purchase 
was  stated.  Since  the  purchase  deponent  had 
been  in  full,  absolute,  and  exclusive  possession 
of  the  goods. 
Rich,  for  the  rule. 

The  nominal  defendant  is,  in  fact,  the  plain- 
tiff, and,  being  a  non-resident,   should  enter 
security  for  costs. 
Afason,  contra. 

If  the  facts  stated  in  the  affidavit  are  true,  the 
defendant  in  the  feigned  issue  would  not,  in  any 
event,  be  required  to  pay  costs. 

Mauslejr  v.  Moore,  I  Weekly  Notes,  268. 
The  affidavit  shows  that  the  claimant  is  the 
actual  as  well  as  nominal  plaintiff. 


The  Court.  While  it  is  true  that  the  party 
who  is  actually  the  defendant  may,  under  the 
rule  of  Court,  require  seciuity  for  costs,  although 
nominally  he  is  plaintiff,  the  facts  here  disclosed 
by  the  affidavit  show  a  case  in  which  the  burden 
of  proof  is  upon  the  claimant  to  satisfy  the  jury 
that  he  obtained  the  goods  bona  fide,  and  paid 
full  value  for  them.  He  is  the  actual  as  well  as 
the  nominal  plaintiff. 

Rule  discharged. 

Oral  opinion  by  Butler,  J. 


Nov.  '76,  66.  Western  District,  March,  1879. 

Price,  Receiver  of  the  Venango  National 
Bank  v.  Yates. 

National  banks — Liability  of  stockholders — 
StcUute  of  limitation — Lcuhes, 

The  liability  of  a  stockholder  in  a  national  bank  is  not 
such  a  **  bad  or  doubtful  debt,''  as  is  contemplated  by  Sec- 
tion 5234  of  the  Rerisfd  Statutes  of  the  IJnited  States, 
and,  therefore,  a  Court  cannot  order  it  to  be  "  sold  or 
compounded." 

The  Comptroller  of  the  Currency,  having  directed  the 
enforcement  of  the  said  liability  in  Pennsylvania  more 
than  six  years  after  the  stock  was  subscribed  (which  di- 
rection was  a  prerequisite  to  bringing  such  action)  suits 
were  brought  accordingly  in  the  U.  S.  Circuit  Court : 

Held^  that  the  State  statute  of  limitations  was  effec- 
tively pleaded. 

Motion  for  judgment  on  points  reserved. 

Assumpsit,  by  Price,  Receiver  of  Venango 
National  Bank  against  Yates,  to  enforce  the  lat- 
ter*s  individual  liability  as  stockolder. 

The  bank  in  which  the  defendant  was  a  stock- 
holder passed  into  the  hands  of  a  receiver  in 
1866.  The  following  year,  the  receiver,  without 
authority  from  the  Comptroller  of  the  Currency, 
brought  suit  in  the  Common  Pleas  of  Venango 
County,  Pa.,  to  enforce  the  individual  liability 
of  the  defendant  and  other  stockholders.  An 
application  was  then  made  to  that  Court  for  an 
order  to  compound  the  suits,  pursuant  to  autho- 
rity supposed  to  be  conferred  by  Section  5234  of 
the  Revised  Statutes  of  the  United  States.  The 
order  was  granted  and  the  suits  compromised  ac- 
cordingly. Subsequently,  in  1876,  the  Comp- 
troller directed  the  enforcement  of  the  in- 
dividual liability  of  the  stockholders  and  this 
action  was  then  commenced.  The  jury  retiuned 
a  verdict  for  the  plaintiff,  subject  to  the  two  ques- 
tions of  law  reserved,  as  stated  below  in  the 
opinion  of  the  Court. 

H.  A.  Miller  (with  him  Dodd  6*  Lee)  for  the 
plaintiff. 
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C,  Heydricky  contra. 

March  21,  1879.  The  Court.  Two  ques- 
tions were  reserved  at  the  trial  of  this  case,  and 
a  verdict  was  taken  for  the  plaintiff  subject  to  the 
opinion  of  the  Court  upon  these  questions: — 

(i)  The  first  question  involves  the  effect  of  an 
order  of  the  Court  of  Common  Pleas  of  Venango 
County,  Pa.,  for  the  composition  of  the  claim 
now  in  suit. 

In  1867  suit  was  brought  in  that  Court  by  the 
Receiver  of  the  Venango  National  Bank  against  the 
present  defendant  to  enforce  his  personal  liability 
as  a  stockholder  in  that  bank,  which  is  also  the 
subject  of  the  present  suit.  On  the  23d  of  March, 
1869,  the  Receiver,  with  the  assent  and  concur- 
rence of  Judge  Dirrickson,  then  acting  as  the  rep- 
resentative of  the  Comptroller  of  the  Currency, 
and  as  the  counsel  of  the  Receiver,  made  a  writ- 
ten application  to  the  Court  for  an  order  to  ad- 
just and  settle  the  suit  by  the  payment  of  twenty- 
five  dollars  by  the  defendant,  whereupon  an  or- 
der was  made  by  the  Court  that  **  the  Receiver 
may  settle  and  compound  the  said  suit  and  the 
claim  involved  therein  on  the  terms  prayed  in  the 
proposition.'*  The  sum  offered  was  afterwards 
paid  to  the  Receiver.  The  order  of  the  Court 
was  made  in  the  exercise  of  authority  supposed  to 
be  given  to  it  by  Section  5234  of  the  Revised 
Statutes,  and  without  an  order  of  the  Court, 
which  it  was  competent  to  make,  the  composition 
could  have  no  effect.  By  a  separate  classification 
in  the  Act  of  Congress  of  the  subject  of  the  suit, 
as  well  as  by  the  import  of  the  terms* of  the  Act, 
the  contested  claim  is  excluded  from  the  category 
of  **bad  or  doubtful  debts,"  which  alone  the 
Court  is  authorized  to  order  the  Receiver  to  "sell 
or  compound,"  and  hence  the  alleged  composi- 
tion was  ineffectual  for  want  of  power  in  the 
Court  to  direct  or  sanction  it. 

(2)  Is  this  suit  barred  by  delay  in  the  institu- 
tion of  it  ?  It  is  brought  to  enforce  the  personal 
liability  of  a  shareholder  in  a  national  banking 
association.  This  liability  is  clearly  contractual. 
By  his  stock  subscription  the  shareholder  stipu- 
lates to  pay  an  ^additional  sum  equal  to  the  par 
value  of  the  shares  subscribed  for  by  him  to  dis- 
charge the  debts  of  the  association  when  he  is 
legally  called  upon  to  do  so.  The  obligation  to 
pay  is  assumed  when  the  subscription  is  made, 
and  proof  of  the  subscription  is  plenary  evidence 
of  the  whole  of  the  shareholder's  enjoyment,  and 
of  his  consequent  individual  liability.  This  lia- 
bility then  accrues  at  the  date  of  the  subscription, 
but  is  not  enforceable  until  needed  to  meet  the 
debts  of  the  Association,  and  until  the  Comptroller 
has  so  decided  and  instructed  the  Receiver. 
Hence  it  has  been  held,  that  this  action  of  the 
Comptroller  is  an  essential  preliminary  to  a  suit 
against  a  shareholder.     (Kennedy  v.  Gibson,  8 


Wall.  498.)  A  right  of  action  upon  the-  contract 
does  not,  therefore,  accrue  until  the  Comptroller 
has  acted  ;  and  by  the  terms  of  the  general  Cur- 
rency Act,  all  suits  by  or  against  a  Receiver  are 
alike  cognizable  by  the  State  and  Federal  Couris- 
Where  there  is  this  concurrence  of  jurisdiction,  a 
State  statute  of  limitation  may  be  pleaded  as 
effectively  in  a  Federal  Court  as  it  could  be  in  a 
State  Court;  and,  in  such  case,  the  Federal 
Courts  will  follow  the  decisions  of  the  local  State 
tribunals,  and  will  administer  the  same  justice 
which  the  State  Courts  would  administer  between 
the  same  parties. 

The  Supreme  Court  of  Pennsylvania  has  re- 
peatedly recognized  the  general  rule,  that  an  act 
necessarily  preliminary  to  the  commencement  of 
a  suit  upon  a  contract,  must  be  done  within  six 
years  to  avert  the  bar  of  the  statute,  unless  suflS- 
cient  reason  for  the  delay  is  shown.  In  Laforce 
V,  Jayne  (9  Barr,  410),  it  was  applied,  the  Court 
saying,  **  It  was  ruled  in  the  case  of  Cqdman  v. 
Rogers  (10  Pick.  112),  that  although  an  action 
will  not  lie  in  some  cases  without  a  previous  de- 
mand, and  that  in  such  cases  the  statute  did  not 
run  until  demand,  nevertheless  the  demand 
ought  to  be  made  in  a  reasonable  time,  and  when 
no  cause  for  the  delay  is  shown  it  ought  to  be 
made  within  the  time  limited  by  the  statute  for 
brining  the  action."  The  same  doctrine  was  re- 
affirmed and  decisively  applied  in  the  Pittsburgh 
and  Connellsville  R.  R.  Co.  v.  Byers  (8  Casey, 
22),  and  in  the  Pittsburgh  and  Connellsville  R. 
R.  Co.  V.  Graham  (12  Casey,  79). 

The  application  of  this  principle  in  this  case  is 
peculiarly  appropriate.  The  date  of  the  defend- 
ant's subscription,  when  his  alleged  indebtedness 
accrued,  does  not  appear,  but  it  existed  before  the 
Sth  of  May,  1866,  when  the  Receiver  was  ap- 
pointed. Nothing  was  done  to  authorize  a  leg^ 
demand  upon  the  defendant  to  respond  to  his 
individual  liability,  until  the  28th  of  June,  1876, 
when  the  Comptroller  decided  that  the  enforce- 
ment of  this  liability  to  its  full  limit  was  neces- 
sary, and  instructed  the  Receiver  accordingly. 
This  suit  was  shortly  afterwards  brought.  Not 
only  six,  but  more  than  ten  years  from  the  date 
of  the  defendant's  enjoyment,  was  permitted  to 
elapse  before  the  essential  conditions  precedent 
to  a  legal  call  upon  him  to  pay  were  per- 
formed. The  delay  seems  to  have  been  purely 
arbitrary — at  least  it  is  unexplained — and  hence 
the  strongest  considerations  of  justice,  and  the 
obvious  policy  of  the  Act  of  Congress,  demand 
that  the  defendant  should  not  be  vexed  with  liti- 
gation touching  a  claim  which  has  about  it  such 
an  odor  of  staleness. 

Let  judgment  be  entered  for  the  defendant, 
non  obstante  veredicto. 

Opinion  by  McKennan,  Cir.  J. 
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M  '79. 38. 


March  18,  1879. 

Wyncoop  v.  Cooch. 


Constitutional  law — J^ight  of  trial  by  Jury,  when 
not  impaired-^Proceedings  by  purchaser  at 
sheriffs  sale  to  recover  possession — Act  of  May 
Jjf  187 1  y  relating  to  Schuylkill  County, 

Under  tbe  Act  of  May  13,  1871  (P.  L.  820)  A.  filed  a 
petition,  setting  furth  that  he  was  purchaser  at  sheriflf's 
sale  of  certain  premises ;  that  he  had  given  three  months' 
notice  to  the  person  in  possession  who  was  the  defendant 
in  the  execution,  to  surrender  possession  of  the  premises, 
which  the  defendant  had  refused  to  do,  and  praying  the 
Court  for  a  rule  to  show  cause  why  a  writ  of  possession 
should  not  be  awarded.  A.  also  filed  an  affidavit  by  a 
constable  who  alleged  that  he  had  served  the  notice,  as  in 
the  petition  set  forth.  The  defendant's  answer  suggested 
that  the  Act  authorizing  these  proceedings  was  unconstitu- 
tional, but  the  Court  issued  the  writ  prayed  for: 

Helti  (affirming  the  judgment  of  the  Court  below),  that 
these  proceedings  were  not  in  derogation  of  the  right  of 
trial  by  jury. 

The  unjust  posse5;sor  of  lands  in  such  cases  has  no  com- 
mon law  nght  to  a  notice  to  quit,  and  such  notice,  being 
unnecessary,  may  be  proved  as,th({  Legislature  may  direct. 

One  part  of  an  Act  may  be  unconstitutional,  and  the  re- 
maining parts  may  be  upheld. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

The  case  was  heard  in  the  Court  below  upon 
petition  and  answer  under  the  Act  of  May  13, 
1871  (P.  L.  820),  relating  to  Schuylkill  County. 

The  petition  of  Cooch  set  forth  that  by  virtue 
of  a  writ  of  levari  facias,  in  which  he  was  plain- 
tiff, and  Wyncoop  and  wife  were  defendants,  he 
had  purchased  certain  premises  as  the  property  of 
the  defendants ;  that  the  defendants  were  in  pos- 
session of  the  premises  at  the  time  of  the  sale ; 
that  after  the  acknowledgment  of  the  sheriff's 
deed,  and  at  least  three  months  before  the  filing 
of  this  petition,  he  had  given  the  defendants 
notice  to  surrender  the  premises  which  they  had 
failed  to  do.  The  petition  prayed  for  a  rule  on 
the  defendants  to  show  cause  why  possession  of 
the  said  premises  should  not  be  surrendered  to  the 
petitioner. 

A  rule  nisi  having  been  granted,  the  defend- 
ants filed  exceptions  setting  forth,  inter  alia,  that 
the  .\ct  of  Assembly  under  which  the  rule  was 
entered  was  unconstitutional.     Before  the  return 


of  the  rule,  the  petitioner  filed  an  affidavit  by  one 
Strauch,  a  constable,  that  he  had  served  the  peti- 
tioner's notice  upon  the  defendants  as  in  the 
petition  set  forth.  The  exceptions  and  the  rule 
having  been  set  aside,  the  Court  directed  the  de- 
fendants to  answer.  The  defendants*  answer 
suggested,  inter  alia,  thai  the  Act  providing  for 
these  proceedings  was  unconstitutional.  After 
argument  the  Court  awarded  the  writ  of  posses- 
sion prayed  for,  and  the  defendants  took  this 
writ,  assigning  that  order,  inter  alia,  for  error. 

D,  C,  Henningy  Hughes  &*  Farquhar,  and  B, 
IV.  Cummingj  for  the  plaintiffs  in  error. 

The  Act  of  May  13,  1871,  is  in  derogation  of 
the  right  of  trial  by  jury  and  unconstitutional. 
Section  7  devolves  upon  the  Court  or  Judge,  in 
case  of  a  finding  for  the  petitioner,  the  duty  **  to 
assess  such  damages  as  they  or  he  shall  think  right, 
against  the  defendant  person  or  persons  in  posses- 
sion, for  the  unjust  detention  of  the  premises.  ** 
As  the  assessment  of  damages  is  discretionary,  no 
error  in  the  measure  adopted  could  be  success- 
fully assigned.  This  provision  being  an  integral 
part  of  the  proceeding  and  inseparably  connected 
with  it,  the  whole  Act  is  unconstitutional. 
J,  Lineaweaver  and  W,  B,  Wells,  contra. 
The  vice  complained  of  is  embodied  in  section 
7,  as  to  the  assessment  of  damages.  The  remedy 
is  not  known  to  the  common  law  nor  to  the  Eng- 
lish statutes  in  force  in  Pennsylvania  at  the  time 
of  the  adoption  of  the  first  Constitution,  and  hence 
is  not  in  derogation  of  the  right  of  trial  by  jury. 

Byers  &  Davis  v.  The  Commonwealth,  6  Wr.  89. 

Ligat  v»  *rhe  Commonwealth,  7  H.  456. 

Van  Swartow  v.  Id.,  12  Id.  131. 

Rhines  v,  Clark.  I  Sm.  96. 
But  even  if  section  7  be  void,  the  present  pro- 
ceedings not  being  under  that  section  but  under 
other  and  unobjectionable  parts  of  the  Act  may  be 
sustained.  It  is  familiar  law  that  part  of  an  Act 
may  fall  and  part  stand. 

Lea  V.  Bumm,  2  Norris,  237. 

March  31,  1879.  The  Court.  The  main 
contention  of  the  plaintiffs  in  error  is  that  the  Act 
of  May  13,  1871  (Pamph.  L.  820),  entitled  '*  An 
Act  to  obtain  possession  of  real  estate  by  pur- 
chasers at  coroner's,  sheriff^s,  and  Orphans'  Court 
sales  within  the  county  of  Schuylkill,"  is  uncon- 
stitutional, being  in  derogation  of  the  right  of 
tr'al  by  jury  secured  in  the  Bill  of  Rights  by  the 
declaration,  "Trial  by  jury  shall  be  as  hereto- 
fore, and  the  right  thereof  remain  inviolate." 
The  object  of  this  provision  was  to  preserve  the 
jury  as  a  tribunal  for  the  decision  of  all  questions 
of  law  and  fact  in  criminal  trials,  and  of  all  ques- 
tions of  fact  in  civil  causes.  Such  it  had  been 
theretofore,  and  it  was  ordained  by  the  people 
that  such  it  should  continue  to  be  thereafter  in- 
violate. Thus  it  was  determined  by  this  Court 
that  an  Act  of  Assembly  authorizing  the  Court  to 
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enter  a  compulsory  non-suit  in  a  case  where  on 
all  the  facts  given  in  evidence  there  was  no  legal 
liability  in  the  defendant,  was  constitutional. 
(Munn  V,  Pittsburgh,  4  Wright,  364.)  **  The 
complaint,"  says  Mr.  Justice  Strong,  "that  the 
constitutional  right  of  trial  by  jury  has  been  vio- 
lated is  made  without  due  consideration.  The 
province  of  a  jury  has  always  been  to  determine 
facts.  What  is  the  law  applicable  to  those  facts 
has  always  been  a  question  for  the  Court.  In 
ordering  the  non-suit  the  Court  conceded  all  the 
facts  which  the  jury  could  have  found  and  simply 
declared  that  under  the  law  as  applicable  to  them 
there  was  no  liability  on  the  part  of  the  defend- 
ants. * '  This  principle  is  so  obvious  that  it  needs  no 
elaborate  vindication .  Was  there  any  q uestion  of 
fact,  which  in  an  action  of  ejectment  brought  by  a 
purchaser  at  sheriff's  sale  against  the  defendant  in 
the  original  judgment,  or  any  person  claiming 
titlf  under  him  by  deed  or  conveyance  subse- 
quent to  the  judgment,  which  by  this  Act  is  sub- 
mitted to  the  decision  of  the  Court?  We  put  out 
of  the  case  the  seventh  section,  which  provides  for 
an  assessment  of  damages  against  the  defendant 
person  or  persons  in  possession  because  there  was 
no  such  assessment  in  this  case,  for  it  may  well  be 
that  one  or  more  provisions  in  a  statute  are  un- 
constitutional, and  the  other  provisions  not. so. 
We  look  in  vain  through  this  Act  for  any  clause 
or  section  which  violates  the  rule  as  laid  down  in 
Munn  V.  Pittsburgh.  As  to  the  defendant  in  the 
judgment,  or  other  person  claiming  under  him 
subsequent  to  the  judgment,  the  judgment  and 
sheriff's  deed  duly  acknowledged  are  conclusive, 
and  matters  of  law  exclusively  for  the  Court.  So 
it  has  been  uniformly  held  from  Culbertson's  Les- 
see V,  Martin  (2  Yeates,  443),  to  Drake  v.  Brown 
(18  P.  F.  Smith,  223).  **  A  purchaser  at  sheriff's 
sale,", said  Mr.  Justice  Agnew,  <«  is  not  bound  to 
show  more  than  his  deed  and  the  proceedings 
under  which  it  was  made  to  recover  the  possession 
from  the  defendant  in  the  execution." 

By  the  loth,  nth,  12th,  and  13th  sections  of 
the  Act  under  consideration  it  is  provided  that 
**if  the  person  or  persons  in  possession  shall 
make  oath  or  affirmation  that  he  has  not  come 
into  possession,  and  does  not  claim  under  the 
defendant  in  the  execution,  but  in  his  own  right, 
or  that  he  has  come  into  possession  under  title 
derived  to  him  from  the  said  defendant  before 
the  judgment  under  which  the  execution  and 
sale  took  place,  ^nd  shall  become  bound  in  a  re- 
cognizance with  one  or  more  sufficient  sureties 
in  the  manner  provided,  the  said  Court  or  Judge 
shall  forbear  to  give  the  judgment  aforesaid." 
By  the  nth  section  a  summons  is  directed  to 
issue  to  such  other  persons  under  whom  the  pos- 
sessor claims,  and  on  his  making  oath  or  affirma- 
tion to  his  title,  and  giving  recognizance,  the 
Court  or  Judge  shall  forbear  to  enter  judgment. 


The  form  of  the  oath  and  recognizance  are 
given,  and  the  parties  are  then  referred  to  a  com- 
mon law  action  of  ejectment.  It  is  unnecessary 
to  show  either  by  argument  or  decided  cases  that 
there  is  nothing  in  all  this  which  derogates  from 
the  right  of  trial  by  jury. 

The  jurisdiction  of  justices  of  the  peace,  the 
compulsory  arbitration  law  where  the  right  of 
appeal  has  been  encumbered  with  similar  provi- 
sions, have  uniformly  been  held  to  be  constitu- 
tional.    (Emerick  v.  Harris,  i  Binney,  416.) 

As  to  the  proof  of  notice  to  the  person  in  pos- 
session being  submitted  to  the  Court,  it  is  sufficient 
to  remark  that  there  is  no  common  law  right  to 
notice  in  such  a  case.  The  unjust  possessor  of 
land,  which  the  defendant  below  as  against  the 
plaintiff  was,  can  be  turned  out  of  possession  by 
real  action  or  ejectment  without  any  notice.  To 
provide  for  notice  in  the  case  in  hand  was  a  mere 
act  of  grace  by  the  Legislature,  and  as  they  need 
not  have  provided  for  it  at  all,  they  can  constitu- 
tionally enact  that  it  shall  be  proved  in  any  mode 
and  before  any  tribunal.  The  purpose  of  the 
constitution  undoubtedly  was  to  preserve  the  jury 
trial  wherever  the  common  law  gave  it,  and  in 
all  other  cases  to  let  the  Legislature  and  the  peo- 
ple do  as  their  wisdom  and  experience  might 
dictate.  (Van  Swartow  v.  Commonwealth,  12 
Harris,  131 ;  Dunmore's  Appeal,  2  P.  F.  Smith, 
374;  Paschall  Street,  31  Ibid.  118.) 

Judgment  affirmed. 

Opinion  by  Sharswood,  C.  J. 


Jan.  '79. 


Gring's  AppeaL 


March  6,  1879. 


Equity — Subrogation —  Where  allowed — Assign- 
ment  of  judgments — Rights  of  subsequent  credit- 
ors— Laches, 

A  joint  judgment  debtor  who  has  been  forced  to  pay  the 
whole  debt,  and  who  subsequently  shows  that  he  was  in 
fact  only  a  surety  in  the  joint  judgment,  is  not  entitled  to 
be  subrogated  to  the  rights  of  the  creditor  in  the  judgment 
as  against  subsequent  judgment  creditors,  unless  he  has 
exercised  due  diligence  in  having  the  judgment  assigned 
to  his  use. 

A  judgment  entered  against  A.  and  B.  on  a  joint  and 
several  judgment-note,  was  paid  by  a  sheriif's  sale  of  A.'s 
property;  subsequently,  before  an  auditor  appointed  to 
distribute  the  proceeds  of  a  sale  by  the  assignee  for  the 
benefit  of  creditors  of  B.*s  property,  A.  appeared  and 
claimed  to  be  subrogated  to  the  plaintiff's  rights  in  the 
original  judgment,  on  the  ground  that  he  had  only  been  a 
surety  in  the  note ;  the  judgment  was  not  assigned  to  his 
use  until  nearly  a  year  after  the  plaintiff  in  Oie  original 
judgment  had  been  paid  in  full,  and  until  after  the  sale  by 
the  assignee ;  and  the  balance  (after  the  payment  of  prior 
judgments),  which  he  claimed,  was  also  claimed  by  a 
creditor  whose  judgment  dated  some  years  prior  to  the 
original  sale  of  A.'s  property  : 

Heid  (affirming  the  judgment  of  the  Court  below),  that 
A.  was  not  entitled  to  subrogation. 
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Appeal  from  the  Common  Pleas  of  Berks 
County. 

This  was  an  appeal  by  David  H.  Gring  from  a 
decree  sustaining  exceptions  to  the  report  of  an 
auditor  appointed  to  distribute  the  proceeds  of  a 
sale  by  the  assignee  for  the  benefit  of  creditors 
of  the  property  of  David  Gring.  The  evidence 
before  the  auditor  showed  that  on  April  26, 
1873,  a  judgment  for  I1450  was  entered  in  favor 
of  H.  Mull  against  E^vid  Gring  and  David  H. 
Gring,  on  their  joint  and  several  judgment-note. 
On  Sept.  6,  1875,  a  judgment  was  entered 
against  J.  H.  Gring,  David  Gring,  and  David  H. 
Gring,  in  favor  of  L.  Gensemer,  who  subse- 
quently assigned  it  to  D.  Gensemer.    On  Oct.  2, 

1876,  David  Gring  executed  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors,  to  H.  Mull. 
On  Feb.  23,  i877,.execution  was  issued  on  the 
Gensemer  judgment  above,  and  on  April  14, 

1877,  the  real  estate  of  David  H.  Gring  was 
sold  under  a  vend.  exp. ;  the  proceeds  were  suf- 
ficient to  pay  the  Mull  judgment  in  full,  and  the 
Gensemer  judgment  in  part.  Mull  receipted  in 
full  for  his  judgment  on  the  sheriff's  execution 
docket. 

On  Sept.  8,  1877,  H.  Mull,  the  assignee  for 
the  benefit  of  creditors  of  David  Gring,  sold  his 
assignor's  real  estate  for  114,764. 13,  less  some 
expenses,  and  an  auditor  was  appointed  to  dis 
tribute  the  fund.  Before  him  the  following 
judgment  creditors  appeared: — 

J.  Moore,  March  Term,  '71,    .     .     .     .  $4000 

C.  Evans,  March  28,  *72, 7000 

T.  Moore,  March  Term,  '73,    ....     1800 

H.  Mull.  April  Term,  '73, 1450 

J.  G.  Seltzer,  April  Term,  '74,     .     .     .     2000 

The  first  three  judgments  were  satisfied  in  full 
out  of  the  fund,  and  a  balance  then  remained  of 
I813.05;  this  was  claimed  by  J.  G..  Seltzer  on 
his  judgment,  and  also  by  David  H.  Gring,  under 
the  Mull  judgment,  for  1 1450,  of  April  Term, 
*73,  which  had  been  assigned  to  Gring's  use  on 
April  27,  1878.  Gring  claimed  that  he  was 
entitled  to  be  subrogated  to  the  rights  of  Mull  in 
this  judgment,  on  the  ground  that  he  had  only 
been  a  surety  in  the  judgment-note  on  which 
judgment  had  originally  been  entered  against 
David  Gring  and  himself.  Testimony  to  this 
effect  was  produced  before  the  auditor,  and  the 
auditor  found  that  David  H.  Gring  had  been  a 
surety  in  the  judgment-note,  and  awarded  the 
above  balance  to  him.  Exceptions  to  the  report 
being  filed,  the  Court  (Sassaman,  J.)  sustained 
the  exceptions,  and  awarded  the  balance  to  J.  G. 
Seltzer,  on  account  of  his  judgment,  saying, 
inter  alia,  **It  is  a  principle  well  established 
that  subrogation  will  not  be  allowed  to  the  pre- 
judice of  other  creditors,  though  the  party  were 
originally  but  a  surety  for  his  co-defendant 
(Gosweiler's  Estate,  3  P.  &  W.  200);  and  that 


the  proceeds  of  sale  are  distributable  among  the 
lien-creditors  as  they  appear  at  the  time  of  sale. 
If  the  sheriff  has  returned  money  made  to  a 
former  execution,  the  judgment  thereby  paid 
cannot  be  rehabilitated  by  an  order  of  subroga- 
tion made  after  sale.  (Douglass's  Appeal,  12 
Wright,  223.)  .  .  .  It  cannot  be  permitted 
that  a  secret  equity  may  be  held  imasserted  until 
holders  of  legal  rights  have  been  tlirown  pff  their 
guard  and  lost  their  opportunity  to  protect  them- 
selves by  attending  a  sale  against  it,  and  then  be 
brought  forward  to  the  injury  of  those  who  had 
no  notice  of  their  existence.** 

David  H.  'Gring  took  this  appeal,  assigning  for 
error  the  sustaining  the  exceptions  to  the  audit- 
or's report,  and  awarding  the  above  balance  to 
J.  G.  Seltzer. 

A.  G.  Green  (with  him,  Wm.  M,  Goodman), 
for  appellant. 

A  surety,  on  paying  the  debt,  is  entitled  to  be 
subrogated  to  all  the  rights  of  the  creditor  against 
the  principal  debtor. 

Erb's  Appeal.  2  P.  &  W.  396. 

Yard  v,  Patton,  i  Harris,  287. 
An  actual  assignment  is  not  necessary. 

Lloyd  V.  Barr,  I  Jones,  48. 

Gossin  V,  Brown,  Id.  531. 

Bailey  v.  Brownfield,  8  Harris,  45. 

CottreU's  Appeal,  1 1  Har.  is,  294. 
ff.  W.  Bland,  for  appellee. 
The  appellant  is  estopped  from  setting  up,  as 
against  the  appellee,  a  subsequent  judgment- 
creditor  without  notice,  his  secret  equity,  the 
appellee  having  parted  with  his  money  upon  the 
actual  state  of  the  record,  which  iinporte<l  a  joint 
and  several  liability  of  David  Gring  and  the 
appellant. 

Water'*  Appeal,  fli  Casey,  523. 

Lewis  V.  Carstairs,  5  W.  &  S.  209. 

Ackla  V.  Ackla,  .6  Ban-,  233. 

Graff  V.  R.  R.  Co.,  7  Casey,  496. 

Martin  v.  Ives,  17  S.  &  R.  364. 

Pickard  v.  Sears,  33  E.  C.  L.  R.  115. 
'*  It  is  a  settled  principle  that  the  holder  of  an 
equity  must  be  vigilant  in  asserting  it,  if  he 
would  have  the  aid  of  a  chancellor.  Laches  in 
such  a  holder  always  postpones  him  to  one  who 
niay  have  been  injured  by  his  inertness.** 

Douglass's  App^,  12  Wr.  225. 
Here  the  appellant,  after  having  paid  the 
judgment  against  his  alleged  principal,  remained 
quiet  over  a  year  without  any  assertion  of  his 
secret  equity ;  he  permitted  the  record  to  show, 
during  all  that  time,  that  the  judgment  of  Mull 
against  his  principal  was  paid. 

Subrogation  will  not  be  allowed  to  the  preju- 
dice of  other  creditors,  though  the  party  claiming 
were  originally  surety. 

Goswiler's  Appeal,  3  P.  &  W.  200. 

Himes  v,  Xeller,  3  W.  &  S.  404. 

March  24,  1879.  The  Court.  We  regard 
the  conclusion  at  which  the  Court  below  arrived 
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as  entirely  correct.  To  all  appearances  the  two 
Grings  were  joint  debtors  in  the  Mull  judgment, 
which  appeared  from  the  records  to  have  been 
fully  satisfied  by  the  money  made  upon  the  Gen- 
semer  writ. 

If  indeed  the  appellant  was  surety,  then  he 
was  entitled  to  have  the  judgment  marked  to  his 
use,  but  for  all  other  purposes  it  was,  in  fact, 
satisfied.  As  between  himself  and  subsequent 
creditors,  this  was  a  matter  of  grace,  and  could 
not  be  so  exercised  as  to  produce  results  in- 
equitable to  third  parties.  As  was  said  in  Himes 
V,  Keller  (3  W.  &  S.  401),  a  substitution  which 
will  work  a  prejudice  to  other  cteditors  not 
parties  to  the  arrangement,  will  be  made  only  in 
a  clear  case.  So  in  Armstrong's  Appeal  (5  W. 
&  S.  352),  it  was  held  that  substitution  is  a 
matter  of  benevolence  and  equity,  and  that  re- 
gard is  always  had  in  such  questions  to  third 
persons  whose  rights  may  be  affected  thereby. 
Subrogation  was,  therefore,  refused  to  one  who 
was  bail  for  stay  of  execution,  as  against  subse- 
quent judgments,  and  this,  as  it  would  seem, 
because  such  bail  effected  a  delay  in  the  collec- 
tion, not  indeed  of  the  later  judgments,  but  of 
the  precedent  one,  which  perchance  might,  in 
the  mean  time,  have  been  paid  or  collected  in  re- 
lief of  those  that  were  junior.  The  principle  in 
all  those  cases  of  subrogation  is  one  of  equity 
merely,  and  must  be  exercised  with  due  regard 
for  the  rights  of  others.  (Wallace's  Est.,  9  P.  F. 
S.  401 ;  McGinnis's  Ap.,  4  Harris,  445.)  This, 
too,  involves  the  rule  that  this  right  must  be 
exercised  with  due  diligence ;  laches,  in  this  par- 
ticular will  operate  to  forfeit  such  equity  as 
against  one  injured  by  the  inertness  of  the  holder 
thereof.  So  it  was  held  that  where  a  judgment, 
as  in  the  case  in  hand,  had  been  satisfied,  the 
surety  could  not  interpose,  after  a  sale  of  the 
debtor's  property  upon  a  subsequent  writ  and 
claim,  subrogation  to  tfie  exclusion  of  a  later 
judgment.  Now  the  money  which  went  to  the 
payment  of  Mull's  judgment  was  made  by  the 
sale  on  the  Gensemer  vend,  ex,^  April  14, 1877  ; 
and  the  decree  for  the  appropriation  of  this 
money  was  entered  on  the  26th  of  May  follow- 
ing. From  this  date  David  H.  Gring  was  en- 
titled to  have  this  judgment  marked  to  his  use ; 
this,  however,  he  neglected  to  have  done  until 
the  following  April,  long  after  the  sale  of  David 
Gring's  property,  and  only  about  a  month  before 
the  sitting  of  the  auditor  who  was  appointed  to 
distribute  the  proceeds  of  that  sale.  In  the 
mean  time,  as  we  have  before  remarked,  there 
was  nothing  to  show  that  the  Grings  were  not 
joint  debtors  in  the  Mull  judgment ;  nothing  to 
warn  other  creditors  that  it  had  not  been  fullv 
and  finally  paid  oflf  and  satisfied  by  the  proceeds 
of  the  Gensemer  writ.  It  was  in  this  manner 
that  the  surety  allowed  his  equity  to  sleep  in 


secrecy,  until  he  discovered  that  the  fund  pro- 
duced by  the  assignee's  sale  might  be  made  to 
reach  the  Mull  judgment  if  that  of  Seltzer  could 
by  any  means  be  crowded  out.  This  was  too 
late.  A  subsequent  creditor  could  not  thus  be 
disappointed  by  a  secret  equity  which  was  sprung 
upon  him  without  previous  notice,  just  when  he 
had  a  right  to  expect  that  his  claim  would  be 
satisfied.  We  must  regard  this  case  as  within 
the  spirit,  if  not  within  the  very  letter,  of  Doug- 
lass's Appeal  above  mentioned. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellant. 

Opinion  by  Gordon,  J. 


Jan.  '78,  117.  March  4,  1879. 

Appeal  of  the  Fogelsville  Building  and 
Loan  Association. 

Practice — Lien  of  Judgment — Liquidation  of 
damages— Judgment  upon  scire  fctcias  to  re- 
vive. 

A  general  judgment  upon  a  scire  facias  to  revive  a  judg- 
ment is  a  lien,  though  no  liquidation  of  damages  be  filed. 

Such  a  judgment  points  the  subsequent  purchaser  or  in- 
cumbrancer directly  to  the  original  judgment,  and  thus 
furnishes  him  with  the  notice  to  which  he  is  entitled. 

Appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Lehigh  Coimty  confirming  the  distribu- 
tion reported  by  the  auditor  in  the  matter  of  the 
assigned  estate  of  Granville  Gemert.  The  fol- 
lowing facts  appeared : — 
Granville  Gemert  made  a  general  assignment 
for  the  benefit  of  his  creditors;  the  personal 
property  proving  insufficient,  the  assignee,  on 
November  17, 1876,  presented  a  petition  praying 
the  Court  to  order  a  sale  of  certain  parcels  of  real 
estate  imder  the  Act  of  February  17, 1876,  **  free 
and  discharged  from  all  liens,  etc. ;"  the  Court 
ordered  the  sale,  and  referred  the  fund  arising 
therefrom  to  an  auditor  for  distribution. 

Before  the  auditor  the  fund  was  claimed  by 
Charles  A.  Gemert  upon  a  judgment  entered  April 
I,  1870,  revived  April  8,  1875,  *°^  ^y  ^^^  fo- 
gelsville Building  and  Loan  Association  upon  two 
mortgages  recorded  July  24,  1874,  and  Sept.  30, 
1875,  respectively.  The  auditor  found  that  there 
were  no  liens  between  those  of  Gemert  and  of 
the  building  association,  nor  between  the  two 
mortgages  of  the  association.  The  fund  was  in- 
sufficient to  satisfy  both  claimants. 

Chas.  A.  Gemert's  judgment  was  a  judgment 
confessed  on  a  single  bill,  and  was  revived  by 
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amicable  scire  facias  ^  as  follows  (after  giving  term 
and  number,  etc.) : — 

It  is  hereby  agreed  that  the  Prothonotary  of  Lehigh 
County  enter  an  amicable  action  upon  the  records  of  the 
Courts  of  Common  Pleas  of  the  county  aforesaid,  as  of 
No.  695,  of  January  Term  of  1875,  a"d  that  a  judgment 
be  forthwith  entered  therein  in  favor  of  the  plaintiff  above 
named,  and  against  the  defendant  above  named.  And 
that  the  judgment  aforesaid,  No.  243  of  April  T.  1870,  be 
revived  according  to  the  Act  of  Assembly,  with  costs. 

No  reference  was  made  to  the  amount  of  the 
judgment. 

The  following  are  the  entries  in  the  judgment 
index : — 

Original  Judgment. 


Gemert,  Granville  |  Charles  A.  Gernert  |  April 
T.  1870,  243  I  Note  I  April  1,  1870,  $1500.00  | 
April  1,  1870  I  April  8, 1875,  revived  to  January 
T.  1875,  No.  695. 


Revival. 


Gernert,  Granville      |       Charles  A.  Gemert      | 


January  T.   1875,  695,  Rev.  of  April  T.  1870, 
No.  243  I  April  8,  1875  I  I 


The  building  association  claimed  that  the  judg- 
ment of  reviv^  was  irregular  by  reason  of  the 
omission  to  assess  the  damages  either  in  the  agree- 
ment to  revive,  or  upon  the  judgment  index. 

The  auditor  having  awarded  the  fund  to  the 
judgment  creditor,  the  mortgagee  excepted. 

The  Court  (Meyers,  P.  J.),  held  that:— 

"The  object  and  purpose  of  the  judgment 
dockets  is  simply  notice.  It  would  seem  that  an 
entry  of  revival  by  am,  sci,  fa,  on  the  judgment 
docket  is  notice  to  subsequent  purchasers  and 
incumbrancers,  whether  the  amount  is  liquidated 
and  noted  on  the  docket  or  not.  The  only  in- 
ference that  legitimately  can  be  drawn  from  such 
an  entry  of  revival  without  the  amount  stated  (so 
far  as  third  parties  are  concerned)  based  on  a 
written  agreement  of  the  defendant  that  the 
judgment,  referring  to  the  number  and  term 
thereof,  shall  be  revived  and  continued  for  an- 
other period  of  five  years,  is  that  it  is  a  revival 
for  the  entire  amount  with  interest.  Between 
the  judgment  creditor  and  debtor  himself,  no  such 
inference  is  necessary  as  the  latter  would  be  at 
liberty  to  show  at  any  time  that  the  amount  of  the 
debt  had  been  reduced.  But  as  against  third 
persons  who  may  become  purchasers  or  incum- 
brancers such  inference  seems  to  be  plain  and 
reasonable.'' 

The  exceptions  were,  therefore,  dismissed,  and 
the  report  confirmed.  The  exceptant  appealed, 
assigning  as  error  the  action  of  the  Court. 


W.  D,  Luckenbach  {Edward  Harvey  with 
him),  for  appellant. 

A  purchaser  or  subsequent  incumbrancer  is  not 
bound  to  inquire,  or  look  elsewhere  than  to  the 
judgment  docket,  and  is  not  affected  by  construc- 
tive notice,  unless  the  entry  in   the  judgment 
docket  conform  to  the  requirements  of  the  law. 
Fulton's  Est.,  I  Sm.  214. 
York  Bank's  Ap.,  12  C.  461. 
Ridgeway,  Budd  &  Co.'s  Ap.,  3  H.  181. 

The  requirements  of  the  law  were  not  complied 
with. 

Act  March  26,  1827,  I  Purd.  Dig.  280,  2  5. 
Act  March  29,  1827,  Ibid.  822,  {  18. 

If  the  agreement  of  April  8,  1875,  had  been 
an  agreement  to  confess  judgment  it  would  un- 
doubtedly have  been  void,  for  the  failure  to  men- 
tion any  amount  of  the  indebtedness;  by  analogy, 
then,  it  would  seem  to  be  void  as  an  agreement 
to  revive. 

Evan  Hoiben,  for  appellee. 

The  point  in  this  case  has  been  ruled  in  Dreifuss 
V,  Denmark,  C.  P.  of  Tioga  County  (32  Legal 
Intelligencer,  337).  The  design  of  the  Act  re- 
quiring the  judgment  upon  the  sci.  fa.  to  revive 
to  be  docketed  is  to  give  notice  to  subsequent 
purchasers,  etc. — this  is  as  well  done  by  a  note 
referring  to  the  original,  where  the  amount  can 
be  ascertained  as  it  would  be  in  any  other  way. 

March  24, 1879.  The  Court.  There  is  no- 
thing in  any  of  the  Acts  of  Assembly  upon  the 
subject  of  the  revival  of  judgments  which  re- 
quires that  when  a  judgment  is  revived  the  amount 
of  principal  and  interest  then  due  should  be 
liquitlated.  A  general  judgment  upon  the  scire 
facias  to  revive,  that  the  judgment  be  revived  for 
another  period  of  five  years,  is  all  that  is  pre- 
scribed. 

Such  has  been  the  uniform  practice.  No  doubt 
it  may  often  be  advisable  where  no  interest  has 
been  paid  on  the  debt  to  ascertain  the  amount. 
But  the  judgment  of  revival  points  the  subsequent 
purchaser  or  incumbrancer  directly  to  the  original 
judgment  where  the  amount  is  fixed,  and  a  simple 
calculation  ascertains  the  interest  due  upon  it. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam.     Paxson,  T*  absent. 

[See  Bryan  v.  Eaton,  4  Weekly  Notes,  493. 

rrom  the  paper  books  in  the  above  case  it  would  seem 
that  the  Gemert  judgment  was  the  first  lien,  and  that  the 
building  association  mortgages  immediately  followed ;  if, 
therefore,  the  former  had  been  held  to  have  been  impro- 
perly entered,  so  that  its  lien  was  lost,  the  latter  would  then 
have  become  the  first  mortgages,  and  would  not  have  been 
discharged  by  the  sale  (Act  of  Feb.  17,  1876,  {  4). 
Hence  if  the  appellant's  contention  had  been  adopted  he 
would  have  been  equally  unsuccessful  in  obtaining  pay- 
ment out  of  the  fund.  This  point  does  not  seem  to  have 
been  adverted  to.  ] 
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WEEKLY  NOTES  OF  CASES. 


Jan.  '79,  30. 


James  v.  Harper* 
James's  Appeal. 


Feb.  30,  1879. 


Bailment — Pledge  of  chattels  for  loans  of  money 
— Retention  by  broker  of  pledgee's  collaterals 
— Subsequent  enhances  to  pledgor  by  broker — 
Decedents^  estates — Power  of  administrator  to 
bind  the  estate  by  his  mere  agreement  in  such  a 
way  as  to  take  the  assets  out  of  the  course  of 
legal  distribution. 

Whether  a  person  hokling  personal  property  in  pledge 
for  money  loaned  can  retain  such  property  as  secunty  for 
advances  subsequently  made,  depends  upon  the  under- 
standing and  agreement  of  the  parties  at  the  time  such 
subsequent  advances  were  made. 

6.  negotiated  a  loan  of  money  through  a  note  broker 
for  which  he  gave  his  notes,  on  which  he  assigned  as  col- 
lateral security  a  large  amount  of  whisky,  with  power  to 
sell  in  case  of  non-payment  at  maturity.  The  pledgee  al- 
lowed the  broker  to  retain  the  collaterals  and  the  ware- 
house receipts  for  the  whisky.  The  pledgor  subsequently 
borrowed  money  from  the  broker,  but  gave  no  specific 
pledge  as  security.  The  pledgor  died  insolvent  before 
the  maturity  of  the  notes  for  which  the  whisky  was 
pledged.  In  his  account  to  the  administrator  of  sale  of 
the  whisky  the  broker  deducted  his  advances  and  a  charge 
for  commission  in  addition  to  that  for  brokerage,  which 
the  administrator  disallowed: 

Held  (affirming  the  decree  of  the  Court  below),  that 
the  appellant  was  not  within  the  equitable  rule  that  a 
pledge  of  chattels,  without  any  distinct  proof  of  a  con 
tract  for  that  purpose,  might  be  held  until  the  subsequent 
debt  was  paid  as  well  as  the  original  debt,  because  the 
right  of  possession  and  legal  title  to  the  collaterals  was 
in  the  pledgee,  for  whom  the  appellant  had  acted  merely 
as  a  broker. 


ON,  J. 
:  by  his  1 


estate  cannot  by  his  mere  agreement  bind  the  estate  in 
such  a  manner  as  to  take  the  assets  out  of  the  course  of 
dbtribution  provided  by  law. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Bill  in  equity,  filed  by  B.  W.  Harper,  admin- 
istrator of  the  estate  of  John  P.  Bankson,  de- 
ceased, against  Wm.  A.  James,  trading  as  James 
&  Co.  The  bill  set  forth  that  the  decedent 
borrowed  during  his  lifetime  from  the  defendant 
large  sums  of  money,  assigning  as  collateral  se- 
curity therefor  a  large  number  of  barrels  of 
whisky  and  certain  shares  of  the  Hannisville 
Distilling  Company;  that  the  decedent's  estate 
was  insolvent,  and  his  books  in  such  confusion 
that  the  plaintiff  could  not  ascertain  the  condi- 
tion of  the  decedent's  account  with  the  defend- 
ant ;  that  the  defendant  had  sold  179  barrels  of 
the  whisky,  retaining  the  remainder  and  the 
shares  of  the  Hannisville  Distilling  Company : 
and  that  the  defendant  intended  upon  the  ma- 
turity of  certain  notes  to  sell  the  collaterals 
pledged  therefor,  which  would  result  in  their 
sacrifice.  The  bill  prayed  for  discovery,  an  ac- 
count, an  injunction  to  restrain  the  defendant 


from  selling  the  collaterals  until  an  account  was 
stated,  and  general  relief. 

The  answer  alleged  that  the  defendant,  who 
was  a  note  and  bill  broker,  had  negotiated  for 
the  plaintiffs  intestate  loans  of  large  sums  of 
money  upon  notes  secured  by  collaterals  of 
whisky  and  shares  of  the  Hannisville  Distilling 
Company,  which  were  either  delivered  to  the 
defendant's  principals  or  to  the  defendant  hina- 
self  for  his  principal's  security ;  that  the  de- 
fendant upon  instruction  of  the  plaintiff  had 
sold  1 79  barrels  of  whisky  to  pay  loans  which  had 
matured,  of  which  he  had  rendered  the  plaintiff 
an  account,  which  was  approved  by  the  plaintiff, 
and  that  he  held  no  other  notes  or  collaterals. 

The  plaintiff  filed  a  general  replication,  and 
the  case  was  referred  to  an  Examiner  and  Mas- 
ter (Dallas  Sanders,  Esq.).  The  material  facts 
found  by  him  were  as  follows : — 

General  John  P.  Bankson,  on  September  6 
and  9,  1876,  borrowed  through  James  &  Co., 
bill  brokers,  from  Charles  W.  Poultney,  the  sum 
of  $14,000,  for  which  he  gave  two  .promissory 
notes,  one  for  $10,500,  and  the  other  for  $3500, 
payable  in  four  months,  assigning  as  collateral 
security  therefor  200  barrels  of  whisky.  The 
notes  provided  that  in  case  they  were  not  paid 
by  the  maker  at  maturity  the  payee  might  sell 
the  collateral  for  such  price  and  on  such  terms 
as  he  might  think  proper,  without  notice  to  the 
maker,  and  after  deducting  all  charges,  apply 
the  proceeds  of  sale  to  the  payment  of  the  notes, 
returning  the  balance  to  the  maker.  On  Novem- 
ber 2,  1876,  21  barrels  of  the  whisky  were  with- 
drawn, reducing  the  amount  of  the  first  note  to 
$9030,  and  the  number  of  barrels  of  whisky  to 
179,  which  were  stored  in  the  Hannisville  Dis- 
tilling Company's  warehouse,  the  storage  re- 
ceipts as  well  as  the  collateral  notes  being  held 
by  James  &  Co.  Bankson  borrowed  from  James 
&  Co.  $600,  on  December  8,  1876,  for  which 
he  gave  his  due  bill,  and  $1200  on  December  26, 
1876,  for  which  he  gave  his  check.  For  these 
loans  no  specific  collateral  was  pledged.  General 
Bankson  died  insolvent  on  December  27,  1876, 
and  the  plaintiff  was  appointed  administrator. 
Upon  the  maturity  of  the  notes  it  was  agreed 
between  James  &  Co.  and  the  plaintiff  that  the 
whisky  pledged  as  collateral  should  be  sold  to 
pay  the  notes.  James  &  Co.  accordingly  ren- 
dered the  plaintiff,  on  January  20,  1877,  an  ac- 
count of  sales  of  the  179  barrels  of  whisky, 
wherein  they  deducted  from*  the  proceeds  of  sale 
the  amount  of  the  notes,  their  advances  of  Janu- 
ary 9  and  12,  1877,  and  also  a  charge  of  2^ 
per  cent,  for  commission,  and  2}^  per  cent,  for 
brokerage. 

The  administrator  objected  to  the  deduction 
made  for  the  advances,  and  the  charge  of  2  ^ 
per  cent,  for  commission. 
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The  Master  found  as  a  fact  that  there  was  no 
agreement  between  the  parties  to  sell  the  collat- 
eral for  any  general  account,  but  that  plaintiff 
was  willing  that  defendant  should  sell  the  col- 
laterals and  apply  the  proceeds  to  the  payment 
of  the  sum  of  money  due  and  secured  by  the  same. 

The  collateral  notes  or  bills  of  sale  stated 
specifically  what  the  proceeds  sold  under  this 
power  should  be  applied  to.  Neither  the  due 
bill  nor  check  was  included  as  the  indebtedness 
to  be  paid  as  set  forth  in  the  collateral  notes  or 
bills  of  sales. 

The  Master  was,  therefore,  of  opinion  that 
the  defendant  had  no  right  to  retain  and  keep 
out  of  the  proceeds  of  the  sale  of  the  collateral 
the  amount  of  the  due  bills  and  the  check. 

The  Master  also  found  as  a  fact  that  there  was 
not  sufficient  testimony  to  establish  a  custom 
authorizing  a  note  and  bill  broker  to  retain  out 
of  the  sales  of  collaterals,  held  as  security  for 
notes  discounted  by  him,  a  commission  for  him- 
self of  2j4  per  cent. 

The  Master  therefore  reported  that  the  defend- 
ant had  no  authority  to  retain  the  amount 
charged  by  him  as  commissions. 

To  this  report  the  defendant  filed  exceptions, 
which  the  Court  dismissed,  confirming  the  Mas- 
ter's report.     (No  opinion  filed.) 

The  defendant  ^ook  this  appeal,  assigning  for 
error  the  decree  of  the  Court. 

Samuel  Gustiru  Thompson^  for  the  appellant. 

A  new  debt  or  loan  will  not  be  deemed  to  at- 
tach to  a  pledge,  unless  from  all  the  circum- 
stances there  is  just  ground  of  presumption  that 
the  new  debt  or  loan  was  made  upon  the  credit  of 
the  pledge,  and  was  so  understood  by  the  parties 
at  the  time. 

Story  on  Bailment,  {  304. 

Here  the  circumstances  under  which  the  ad- 
vances were  made  by  James  &  Co.,  establish 
beyond  possibility  of  doubt  that  the  money  was 
loaned  upon  the  credit  of  the  whisky,  for  they 
held  the  collateral  notes  and  the  warehouse  re- 
ceipts for  the  whisky  which  they  had  authority  to 
sell  for  the  debts  of  the  decedent,  and  knew 
there  would  be  sufficient  margin  after  satisfaction 
of  the  first  loan.  The  presumption  then  is  strong 
that  the  advances  were  made  upon  the  whisky 
and  not  upon  the  pledgor's  individual  credit. 

In  the  case  of  a  mortgage  or  pledge  of  chat- 
tels, the  equitable  doctrine  is,  that  without  any 
distinct  proof  of  any  contract  for  that  purpose, 
the  pledge  may  be  held  until  the  subsequent  debt 
or  advance  is  paid,  as  well  as  the  original  debt. 
Story's  Equity  Jurispnidence,  {  1034. 

This  case  is  almost  identical  with  that  of — 
Demainbray  v,  Metcalfe,  2  Vernon,  690. 

The  defendant  acted  in  the  double  capacity  of 
commission  man  and  a  broker,  and  was  there- 
fore entitled  to  compensation  in  both  capacities. 


John  R.  Read  and  Silas  W.  Pettity  contra. 

The  proposition  that  where  one  lends  money 
specifically  on  a  certain  pledge,  and  afterwards 
advances  further  sums,  the  presumption  is  that 
the  latter  advances  are  made  on  the  faith  of  the 
pledge  given  for  the  former  loans,  and  that 
equity  will  not  enforce  the  return  of  the  pledge 
for  the  payment  of  the  first  loan  until  the  pledgor 
do  equity  by  paying  the  other  loans,  is  inappli- 
cable to  this  case,  because  the  loans  were  not 
made  by  the  same  persons,  the  first  loan  having 
been  made  by  Poultney,  James  &  Co.  acting 
only  as  brokers. 

There  is  no  evidence  of  a  distinct  agreetaent 
to  pledge  the  collateral  for  the  defendant's  loan, 
which  is  essential  to  support  his  claim. 

The  case  is  governed  by  Baldwin  v,  Bradley 
(69  111.  32). 

James  &  Co.  are  not  entitled  to  charge  a  com- 
mission, for  they  stand  in  Poultney's  shoes,  who 
could  not  under  the  agreement  charge  for  selling. 

March  3,  1879.  The  Court.  Whether  a 
person  holding  personal  property  in  pledge  for 
money  loaned  can  retain  such  property  as  se- 
curity for  advances  subsequently  made,  must 
depend  upon  the  understanding  and  agreement 
of  the  parties  at  the  time  such  subsequent  ad- 
vances were  made.  It  is  said  in  Story  on  Bail- 
ments, section  304,  "The  mere  existence  of  a 
former  debt  due  to  the  pledgee  does  not  author- 
ize him  to  detain  the  pledge  for  that  debt,  when 
it  has  been  put  into  his  hands  for  another  debt 
or  contract,  unless  there  is  some  just  presumption 
that  such  was  the  intention  of  the  parties.  The 
like  rule  applies  to  a  subsequent  debt  or  loan 
contracted  by  the  pledgor,  for  in  such  a  case  the 
new  debt  or  loan  will  not  be  deemed  attached  to 
the  pledge,  so  that  the  pledgee  may  retain  the 
same  therefor,  unless  from  all  the  circumstances 
there  is  just  ground  of  presumption  that  the  new 
debt  or  loan  was  made  upon  the  credit  of  the 
pledge,  and  was  so  understood  by  the  parties. 
The  rule  in  all  these  cases  strictly  applies  that 
the  particular  contract  is  to  govern  the  rights  of 
the  parties,  modus  et  conventio  vincunt  legem y 
The  learned  author  cites  numerous  authorities 
in  support  of  his  text.  In  Buckley  v,  Garrett 
(10  P.  F.  S.  333),  it  was  held  that  if  a  debtor 
at  or  immediately  after  the  execution  of  a  mort- 
gage on  his  property  to  a  creditor,  transfer  to 
him  a  policy  of  insurance  against  fire  on  the 
mortgaged  premises,  though  nothing  be  expressed 
at  the  time,  or  it  be  transferred  as  collateral  se- 
curity generally,  it  is  a  conclusion  of  law  from 
the  very  nature  of  the  transaction,  that  the  policy 
is  to  be  held  by  the  creditor  as  a  collateral  se- 
curity for  the  mortgg^e.  Says  Sharswood,  J., 
**  It  would  require  evidence  of  an  express  agree- 
ment or  understanding  to  authorize  the  assignee 


Digitized  by 


Googk 


6o 


WEEKLY  NOTES  OF  CASES. 


to  apply  the  amount  of  the  insurance  received 
in  the  event  of  a  loss,  to  any  other  debt  or  lia- 
bility." The  appellant,  while  conceding  that 
the  Tule  at  law  is  as  above  stated,  contends  that 
in  equity  it  is  not  so  in  the  case  of  a  pledge  of 
chattels,  and  that  in  such  case  without  any  dis- 
tinct proof  of  a  contract  for  that  purpose,  the 
pledge  may  be  held  until  the  subsequent  debt  or 
advance  is  paid  as  well  as  the  original  debt. 
Such  a  rule  is  undoubtedly  recognized  in  Story 
on  Equity,  at  section  1034.  The  ground  of  the 
distinction  is  that  he  who  seeks  equity  must  do 
equity,  and  the  plaintiff  seeking  the  assistance  of 
the  Court  ought  to  pay  all  the  moneys  due  to 
the  creditor  to  entitle  him  to  equitable  relief. 
Conceding  all  that  can  be  claimed  for  this  pim- 
ciple,  it  does  not  apply  to  this  case.  The 
moneys  for  which  the  whisky  was  pledged  was 
borrowed  by  Bankson  from  Charles  W.  Poultney. 
The  latter  held  the  notes,  together  with  the 
transfer  of  the  whisky  and  power  to  sell  the 
same  upon  the  non-payment  of  said  notes.  The 
appelknt  was  a  mere  broker,  and  negotiated  the 
transaction.  That  Poultney  permitted  him  to 
retain  the  papers  and  control  the  whisky  can 
make  no  difference.  The  right  of  possession  and 
the  legal  title  were  in  Poultney.  Had  Bankson 
paid  the  notes  he  coukl  have  been  compelled  to 
return  the  whisky  under  the  express  terms  of  the 
bill  of  sale.  Had  Poultney  made  further  ad- 
vances, and  this  bill  had  been  filed  against  him, 
the  equitable  rule  referred  to  might  possibly  have 
been  enforced.  It  has  no  application  to  the  ap- 
pellant, as  the  whisky  was  pledged  to  other 
parties  for  money  loaned  by  them  at  the  time  he 
made  the  advances  to  Bankson  of  the  respective 
sums  of  f  1200  and  |6oo. 

The  Master  finds  as  a  fact  that  there  was  no 
agreement  between  the  appellant  and  the  ad- 
ministrator of  Bankson  that  the  former  should 
sell  the  whisky  on  general  account,  but  that  on 
the  contrary  the  administrator  was  willing  that 
the  collaterals  should  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  notes  for  which 
they  were  specifically  hekL 

We  do  not  think  this  is  important,  as  it  is 
clear  the  administrator  of  an  insolvent  estate 
cannot  by  his  mere  agreement  bind  the  estate  in 
such  manner  as  to  ^e  the  assets  out  of  the 
course  of  distribution  provided  by  law. 

We  need  not  discuss  the  questions  of  broker- 
age and  commissions.  While  no  opinion  was 
filed  by  the  Court  below,  the  learned  Master  has 
given  sufficient  reasons  to  justify  his  conclusions 
upon  these  points. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  J. 

Mercur  and  Gordon,  JJ.,  dissent 
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C.  p.  No.  3.         \kf^  iX^J^^  ^^^*  ^^'  '^7^ 

Meycr'ct  si.  v.  Young. 

jRig/U  of  way — Effect  of  a  grant  of  an  alUy^way 
forty  years  agOy  recited  in  subsequent  convey- 
ance  to  defendant  five  years  ago,  but  unaccom- 
panied by  user — Grant  of  an  alley  on  which 
buildings  are  erected  and  continue  to  be  used- — 
Construction  of  deed — Injunction, 

McGrath       Street, 
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Fourth      Street. 

A.  Complainanls*  house. 

B.  "  tenant's  bouse. 

C.  Defendant's  old  factory. 

D.  *•  building  being  erected. 
Dotted  line  shows  location  of  ^ree-feet  alley-way 

claimed  by  complainants. 

Motion  to  dissolve  preliminary  injunction. 

The  injunction  was  originally  granted,  after 
notice  and  argument,  with  leave  to  the  defend- 
ant to  move  to  dissolve  the  same. 
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Bill  in  equity,  filed  by  Anna  Meyer  and  her 
minor  children  by  their  next  friend,  etc.,  against 
Charles  Young,  praying  for  an  injunction  to  re- 
strain him  from  building  on  ground  over  which 
complainants  claim  a  right  of  way. 

The  bill  set  forth  a  conveyance  in  1837  to 
defendant's  predecessor  in  title  of  the  south- 
ernmost of  two  lots,  reserving  a  yearly  ground 
rent,  the  intermediate  conveyances,  and  a  deed 
to  the  defendant  of  16  April,  1873,  in  all  of 
which  the  lot  was  described  as  ''containing,  in 
front  35  feet  i  inch,  and  in  depth  120  feet,  in- 
cluding on  the  north  side  thereof  an  alley  3  feet 
wide  in  the  clear  left  open  for  the  common  use 
and  privilege  of  the  above  described  premises 
and  the  adjoining  premises  on  the  north  .... 
together  with  the  right  and  privilege  of  building 
over  the  whole  of  the  said  alley,  leaving  at  least 
10  feet  headway  in  the  clear."  Also  a  convey- 
ance in  1839,  from  the  same  grantor,  of  the 
northernmost  lot  to  another  grantee,  reserving  a 
yearly  ground  rent,  and  describing  the  lot  as 
containing  in  front  20  feet  and  in  depth  120 
feet,  "  together  with  the  free  use  and  privilege 
of  a  certain  3  feet  wide  alley  left  open  for  the 
common  use  and  privilege  of  the  hereby  granted 
premises  and  the  adjoining  premises  on  the 
south."  Also  a  sheriffs  sale  to  the  complain- 
ants* testator  of  the  last-mentioned  lot  under 
proceedings  against  the  original  covenantor  for 
arrears  of  the  said  yearly  ground  rent  reserved  in 
1839.  Tliat  for  the  convenience  of  the  owners 
of  the  northern  lot,  and  for  affording  sufficient 
light  and  air,  the  two  buildings  which  had  been 
erected  on  either  end  of  the  complainants'  pre- 
mises had  been  built,  receding  from  2  feet  10 
inches  to  4  feet  7  inches  from  the  south  line 
thereof;  that  the  defendant  i^'as  about  erecting 
a  brick  factory  over  the  entire  breadth  of  the 
rear  end  of  his  lot,  whereby  the  complainants' 
right  to  the  said  passage-way  would  be  perma- 
nently obstructed ;  that  the  proposed  factory  was 
to  have  many  windows  overlooking  and  imme- 
diately contiguous  to  the  complainants'  premises, 
and  would  constitute  a  nuisance  to  the  occupants 
thereof,  who  were  principally  females,  and  would 
greatly  endanger  the  said  premises  in  case  of  fire ; 
and  that  the  defendant  had  been  duly  notified  to 
desist  from  continuing  his  proposed  building. 

The  defendant's  answer  set  forth  that,  at  the 
time  of  the  purchase  in  1837  by  his  predecessor, 
there  had  existed  for  about  100  years  on  the  rear 
end  of  his  lot  a  brick  building,  the  north  wall  of 
which  extended  to  a  point  35  feet  i  inch  north 
of  his  present  south  line ;  that,  subsequently  to 
1837,  the  brick  building  on  the  Fourth  Street 
front  of  his  lot  was  built  up  to  the  same  line,  the 
north  wall  being  35  feet  i  inch  north  of  his 
south  line;  that  the  alley  "left  open"  was  the 
space  between  the  complainants'  buildings  and 


defendant's  north  wall;  that  a  predecessor  in 
title  of  defendant  had  used  the  said  space  as  an 
alley;  that,  in  1875,  he  ^^^  ^^^"  ordered  by 
the  building  inspectors  to  tear  down  the  ancient 
building  on  the  rear  end  of  his  lot ;  that  the 
western  part  of  the  present  building  was  being 
erected  upon  the  foundation  wall  thereof. 

Affidavits  were  read  on  behalf  of  both  com- 
plainants and  defendant.  Those  of  the  former 
supported  the  bill,  and  set  forth  the  damage  that 
would  result  from  the  conduct  of  the  defendant ; 
those  on  behalf  of  the  latter  substantiated  the 
answer,  denied  the  existence  of  any  alley-way 
where  the  same  was  claimed,  and  averred  an 
adverse  user  of  the  soil  inconsistent  with  any 
such  supposed  right. 

A,  Lewis  Smithy  for  the  motion. 

The  answer  and  the  affidavits  show  clearly  that 
the  only  alle;y-way  which  has  existed  on  the  land 
in  question  at  any  time  since  the  original  con- 
veyance in  1837  is  the  vacant  space  along  the 
south  line  of  complainants'  own  land.  They 
show  that  this  passage-way  existed  at  the  time  of 
that  conveyance ;  that  a  right  to  its  use  was 
claimed  under  the  original  conveyance  of  the  lot 
by  defendant's  predecessors  in  title ;  that  it  was 
the  only  alley  "left  open"  at  the  date  of  the 
original  conveyance;  and  that  it  was  actually 
used  by  those  under  whom  defendant  claims  title. 

The  words  in  the  original  deed  and  the  subse- 
quent deeds  must,  therefore,  refer  to  this  passage- 
way only. 

A.  T..  Freedley  and  Wm,  Brooke  Rawle^ 
contra. 

The  right  claimed  is  an  easement  created  by 
express  grant — by  deed — and  where  an  easement 
is  granted  or  reserved  in  express  terms  by  deed, 
the  only  question  ordinarily  open  for  considera- 
tion concerns  the  proper  construction  of  the 
language  of  the  deed. 

Washburn  on  Easements,  *28. 

The  rights  of  the  parties  are  determined  by 
reference  to  the  grant,  and  not  by  the  use  of  the 
property  or  by  the  intentions  or  declarations  of 
the  parties. 

Pickering  v.  Stapler,  5  Serg.  &  Rawle,  107. 
Kirkham  v.  Sharp,  1  Wharton,  323,  332  (where  the 

point  was  conceded  at  bar). 
Devlin  v.  Welsh,  i  Weekly  Notes,  509. 
Perry  v.  Binney,  103  Mass.  156. 
Voorhees  v,  Burchard,  55  New  York,  98,  104. 

The  defendant  having,  in  1873,  purchased  his 
property  expressly  subject  to  the  right  of  way, 
and  with  direct  notice  of  its  existence,  is  estopped 
from  denying  its  existence.  The  easement  was 
originally  created  by  deed  in  1837.  Every  sub- 
sequent conveyance  of  the  servient  tenement  has 
recognized  and  conveyed  the  property  subject 
to  the  right  of  way,  and  every  grant  of  the  domi- 
nant tenement  has  likewise  granted  the  right  to 
use  the  passage-way. 
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In  1873  the  ^^^^  *o  ^^^  defendant  recites  it 
at  length,  and  the  defendant  is  bound  by  the 
grant. 

Hall  V.  McCaughey,  I  P.  F.  Smith,  43. 

Pickering  7/.  Stapler,  5  Serg.  &  Rawle,  107. 

Overdeer  v.  Updegraff,  19  P.  F.  Smith,  118. 

Connery  v,  Brooke,  23  Id.  80. 

Carlin  v.  Paul,  11  Missouri,  32. 

Gardner  v,  Boston,  106  Mass.  549. 

Goss  V.  Calhane,  113  Id.  423. 

Farrington  v.  Bundy,  5  Hun,  617. 
The  complainants'  rights  still  exist.  The 
easement,  being  created  by  deed,  can  obviously 
only  be  extinguished  by  a  sealed  instrument,  or 
by  an  adverse  possession  for  twenty-one  years. 
Mere  non-user  can  never  divest  an  easement 
created  by  deed. 

Erb  V,  Brown,  19  P.  F.  Smith,  216. 

McKee  v.  Perchment.  Id.  343. 

Butz  V.  Ihrie,  1  Rawle,  218. 

Barnes  f/.  Lloyd,  112  Mass.  224. 
Nor  anything  short  of  the  statute  of  limita- 
tions : — 

Dyer  v,  Depui,  5  Wharton,  584. 

Yeakle  v.  Nace,  2  Id.  123. 

Wheatley  v.  Baugh,  1  Casey,  528. 

Angell  on  Water-cotirses,  Seciion  252. 

Chestnut  Hill  Company  v.  Piper,  27  P.  F.  Smiih, 
432. 
So  an  casement  created  by  grant  does  not 
cease,  although  the  necessity  for  it  ceases. 

Atlantic  Mills  v.  Mason,  120  Mass.  244. 
Here  the  easement,  so  far  from  being  aban- 
doned, was  expressly  recognized,  revived,  and 
continued  in  full  force  by  the  conveyance  to  the 
defendant,  in  1873,  being  the  last  deed  in  the 
line  of  the  title. 

McKee  v,  Perchment,  19  P.  F.  Smith,  342. 
Moreover,  the  complainants  claim  under  a 
sheriffs  sale  in  1875  against  the  original  cove- 
nantor for  arrears  of  ground  rent.  Hence  the 
effect  of  the  sale  was  to  invest  the  purchaser  with 
the  title  as  of  the  date  it  was  originally  conveyed 
upon  ground  rent.  For  the  lien  of  the  judgment 
for  arrears  of  ground  rent  relates  back  to  the 
reservation  and  creation  of  the  easement  in 
1839,  and  extinguishes  all  intermediate  rights. 

Bantleon  v.  Smith,  2  Bmney,  151. 

McCall  V.  Lenox,  9  Serg.  &  Rawle,  302. 

Brown  v,  Johnson,  4  Rawle,  146. 
The  jurisdiction  is  undoubted,  and  has  been 
frequently  exercised. 

Clark  V.  Martin,  13  Wright,  289. 

Kay  V.  Stallman,  2  Weekly  Notes,  643. 

Appelgate  v.  Morse,  7  Lansing,  59. 

Earl  V.  DeHart,  I  Beasley,  280,  287. 
A  court  of  equity  will  enforce  that  mode  or 
use  of  enjoyment  which  the  grantor  has  seen  lit 
to  impress  upon  property. 

Schwoerer  v.  Boylston  Association,  99  Mass.  297. 

The  Court.    Motion  denied. 

The  complainants  subsequently  amended  their 
bill  by  averring  that  the  entire  north  walls  both 


of  the  defendant's  present  building  upon  Fourth 
Street,  as  well  as  the  building  in  course  of  erec- 
tion on  McGrath  Street,  were  built  upon  a  stone 
foundation,  which  extended  from  three  to  five 
inches  upon  the  ground  of  the  complainants ; 
that  any  wall  erected  upon  such  a  foundation  was 
a  party  wall ;  that  the  defendant  could  not  de- 
prive it  of  this  character  by  erecting  the  said  wall 
entirely  within  his  own  line  ;  and  that  any  such 
wall  must  be  made  solid  without  openings  or 
windows  therein  ;  and  prayed  that  the  defendant 
be  restrained  from  using  the  said  entire  north 
wall  other  than  as  a  party  wall,  without  openings 
therein. 

The  defendant  demurred  for  multifariousness. 

A,  Z.  Smithy  for  demurrer. 

Freedley  and  Wm,  Brookl  Rawle ^  contra. 

Demurrer  overruled. 


CDinmon  Pleas— lato. 


C.  P.  No.  I.  March  1 1,  April  5,  1879. 

Commonwealth,  to  use,  etc.,  v.  Wilson, 

Surviving  Administrator,  et  al. 
Administrators  and  executors — Pleading — De- 
murrer —  To  maintain  a  suit  against  a  surety 
on  an  administration  bond,  it  is  not  necessary 
that  the  cuiministrator  should  be  pursued  to  in- 
solvency—  When  a  statute  makes  a  writing 
necessary  that  was  not  so  cU  common  law,  in 
pleading  it  must  be  alleged  to  be  in  writing — A 
plea  in  abatement  after  a  plea  in  bar,  not 
verified  by  affidavit ,  will  be  stricken  off  on 
motion. 

Demurrer  to  plea. 

Debt,  against  the  surety  on  an  administration 
bond  in  the  ordinary  form. 

The  declaration  alleged,  inter  alia,  an  award, 
by  decree  of  the  Orphans*  Court  of  Philadelphia, 
to  the  plaintiffs  of  their  respective  shares  upon 
settlement  of  the  administration  account,  and 
the  non-compliance  with  said  decree  by  the  ad- 
ministrator. 

The  plea  by  the  surety  set  forth  that  the  action 
against  him  was  prematurely  brought,  in  that  the 
plaintiffs  had  not  pursued  the  administrator  to  a 
devastavit,  although  requested  and  notified  so  to 
proceed. 

The  plaintiffs  demurred  on  the  ground  that  it 
was  not  necessary  to  pursue  the  administrator  to 
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insoivency  before  bringing  suit  against  the  surety 
on  the  bond ;  and  that  the  pleas  did  not  allege  a 
request  in  writing,  signed  by  the  defendant,  to 
proceed  and  levy  from  the  administrator,  accom- 
panied by  a  declaration  that  defendant  would 
consider  himself  discharged  if  the  plaintiffs  did 
not  so  proceed. 

Thomas  Hartyjr,,  for  the  demurrer. 
It  is  not  necessary  that  any  previous  proceed- 
ings should  be  had  against  the  administrators 
themselves.  An  txtxiiiiX!(;>f  need  not  be  pushed  to 
insolvency.  A  decree  of  the  Orphans*  Court, 
ascertaining  the  amounts  due  to  the  distributees, 
is  all  that  is  necessary  to  fix  the  liability. 

Commonwealth  v.  Stub,  i  Jones,  150. 

Boyd  V,  Commonweatth,  12  Casey,  355,  359. 

Commonwealth  v.  Dill,  I  Phila.  556. 

Commonwealth  v.  Raser,  1 2  Sm.  436. 
The  Act  of  May  14,   1874,   requires  notice 
from  the  surety  to  be  in  writing,  and  signed  by 
the  party  giving  the  same. 

Purd.  Dig.  1881,  pi.  I. 
Where  a  statute  makes  a  writing  necessary, 
when  it  was  not  so  at  common  law,  if  the  de- 
fendant plead  such  matter,  he  must  show  it  to  be 
in  writing. 

I  Wms.  Saunders,  276  e,  end  of  note  2. 

Id.  211  b,  note  (i). 

Case  V,  Barber,  Sir  T.  RayM,  450. 

Koquet  v.  Moore.  7  Exch.  *870. 

Dock  Co.  V.  Brymer,  5  Exch.  696. 

Adams  v.  Wordley,  i  M.  &  W.  374. 
The  notice  to  proceed  should  be  accompanied 
by  a  declaration  that,  in  default  thereof,  the 
surety  would  consider  himself  discharged. 

Cope  V.  Smith,  8  S.  &  R.  1 10. 

Geddis  v.  Hawk,  10  S.  &  R.  33. 

Bank  v,  Gibson,  i  Watts,  143. 

Barge  v.  Commonwealth,  3  Penrose  &  Watts,  262. 
AfcMurtrUy  contra,  cited — 

Commonwealth  v.  Evans,  i  Watts,  437.' 

Myers  v.  Fretz,  4  Barr,  344. 

McClintock*s  Appeal,  5  Casey,  360. 

Stephen  on  Pleading,  312,  373. 

On  March  1 2  the  defendant  filed  an  additional 
plea,  alleging  that  a  refunding  bond  had  not 
been  made  or  tendere(jl^^as^reauired  by  the  Act 
of  Assembly,  before  the  actrofrWas  commenced. 

On  April  5  a  rule  to  show  cause  why  the  said 
plea  should  not  be  stricken  off,  was  argued. 

Thomas  Hart,Jr,,  for  the  rule,  cited — 

I  Chitty,453- 

Wood  V.  Davidson,  2  Rawle,  52. 

R.  R.  Co.  V.  R.  R.  Co.,  26  Sm.  481. 

Siecher  v.  Commonwealth,  6  Wharton,  60. 

April  12,  1879.  The  Court.  We  think  the 
weight  of  authority  supports  the  proposition  that 
an  executor  or  administrator  need  not  be  pushed 
to  insolvency  before  suit  may  be  brought  against 
the  security.  It  is  necessary  that  the  liability  of 
the  principal  should  be  fixed  by  a  decree  establish- 
ing the  amounts  due  to  the  distributees,  but  this 
done  we  think  suit  may  be  maintained  against 


the  surety.  The  case  of  the^ommonwealth  r. 
Stub  (i  Jones,  150),  is  strongly  in  point ;  and 
Boyd  V.  The  Commonwealth  (12  Casey,  355),  is 
to  the  same  effect;  so  also  Commonwealth  v, 
Dillti  Phila.  Rep.  556). 

The  strongest  case  on  the  other  side  of  the 
question  is  Commonwealth  v*  Wen  rick  (8  Watts, 
159;  and  Commonwealth  v,  Evans  (i  Watts, 
437),  looks  in  the  same  direction.  In  the  first 
of  these  cases  the  executor  had  absconded,  and 
in  the  second  there  was  no  decree  of  the  Orphans' 
Court  establishing  the  creditor's  right  to  distribu- 
tion. 

As  to  the  ground  of  demurrer,  the  Act  of  May 
14,  1874,  requires  notice  from  sureties  to  be  in 
writing,  and  signed  by  the  parties  giving  the 
same.  This  is  not  alleged  in  the  plea.  The 
authorities  cited  seem  to  hold  the  doctrine  con- 
tended for,  .that  where  a  statute  makes  a  writing 
necessary  when  it  was  not  so  at  the  common  law,  if 
the  defendant  pleads  such  matter  he  must  show 
it  to  be  in  writing.  The  two  cases  of  Cope  r. 
Smith  (8  S.  &  R.  no),  and  Bank  v,  Gibson  (i 
W.  143),  hold  that  notice  given  by  surety  to  the 
creditors  to  proceed  ag^nst  the  debtor  should  be 
accompanied  with  a  declaration  that,  in  default 
thereof,  the  surety  would  consider  himself  dis- 
charged.    This  is  not  set  up  in  the  plea. 

We  think  the  demurrer  should  be  sustained, 
and  judgment  is  therefore  entered  for  the 
plaintiff. 

The  plea  in  abatement  of  March  12th  not  being 
filed  until  after  the  pleas  in  bar,  nor  verified  by 
affidavit,  the  rule  to  strike  it  off  is  made  absolute. 

Opinion  by  Allison,  P.  J. 


C.  P.  No.  2.  March  3,  1879. 

Silk  Company  v.  Disston. 

Assignments   in  bankruptcy — Suits  begun  before 
assignment  may  be  continued  in  assignee's  name. 
Rule  to  admit  assignee  in  bankruptcy  to  prose- 
cute in  his  own  name. 

On  January  5,  1878,  a  .wit  had  been  begun  by 
the  Philadelphia  Silk  Company  against  Henry 
Disston  &  Sons.  After  service  of  the  summons 
upon  the  defendants  nothing  more  was  done.  It 
appeared  that  since  then,  on  May  24,  1878,  the 
United  States  District  Court  had  appointed  an 
assignee  in  bankruptcy  of  the  Philadelphia  Silk 
Company  which  appointment  had  been  accepted 
by  the  assignee  and  a  deed  of  assignment  to  him 
filed  May  27,  1878. 
Ledyard  for  the  rule. 
Rule  absolute. 
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C.  p.  No.  3. 


March  22,  1879. 

Bancroft  v.  Freeman. 

Practice — Costs — Commissions  to  take  testimony 
— The  winning  party  having  taken  the  testintony 
of  a  witness  in  another  State  on  commission, 
and  also  having  produced  the  witness  on  the 
trial,  may  recover  the  costs  of  the  commission 
as  well  as  the  mileage  and  attendance  fees. 
Sur  appeal  from  prothonotary's  taxation  of 
costs. 

Debt  on  bond.  The  writ  issued  in  1862. 
The  plaintiff  being  non-suited  on  Oct.  17, 
1878,  the  defendant  filed  a  bill  of  costs  contain- 
ing a  charge  of  ^53  for  commissions  sent  to  San 
Francisco  in  1868,  to  obtain  the  testimony  of 
one  E.  W.  Haines,  and  another  charge  of  $22 
for  the  mileage  and  attendance  at  Court  of  the 
same  witness  at  the  trial.  The  prothonotary  re- 
fused to  allow  both  charges,  and  stmck  out  that 
for  the  commissions  to  San  Francisco,  because  of 
the  witness's  presence  at  the  trial.  From  this 
action  of  the  prothonotary,  defendant  appealed. 
N,  D,  Miller  (with  him,  George  W,  3iddle\ 
for  the  appellant. 

The  commission  was  sent  in  good  faith  ten 
years  before  the  trial,  when  we  had  no  means  of 
knowing  whether  the  witness  would  be  present  at 
the  trial  or  not.  The  fact  that  we  were  afterwards 
able  to  obtain  his  presence  in  court,  cannot  pre- 
vent our  right  to  costs  for  the  commission,  for  it 
was  only  a  reasonable  and  proper  precaution  to 
send  for  his  testimony,  considering  the  distance 
and  the  impossibility  of  obtaining  it  on  a  sudden 
emergency. 

Duke  of  Beaufort  v.  Lord  Ashbumham,  13  C.  B., 
N.  S.,  598. 
S,   W.  Pennypacker  (with  him,  Z.    Stover"), 
contra. 

This  bill  includes  the  expenses  of  two  com- 
missions, one  Feb.  10,  1868,  and  the  other  Aug. 
6,  1868,  for  substantially  the  same  testimony  of 
the  same  witness,  and  the  defendant  is  now  en- 
deavoring to  make  us  pay  for  his  evidence 
taken  in  three  different  ways.  To  compel  us  to 
pay  for  abandoned  experiments  in  taking  testi- 
mony, would  be  oppressive.  There  is  no  case 
in  Pennsylvania,  but  in  England  it  has  been  held 
that  the  winning  party,  who  had  taken  the  testi- 
mony of  a  foreign  witness,  and  afterward  pro- 
duced him  on  the  trial,  must  pay  the  costs  of 
cross-examination  to  the  other  side. 
Patterson  v.  Evans,  18  E.  C.  L.  R.  36. 
Curling  v,  Robertson,  7  Manning  &  Granger,  525. 

C.  A.  V. 

April  12,  1879.  The  Court.  We  think  we 
must  sustain  this  appeal.  Where  parties  are 
justified  in  thinking  that  a  witness  may  not  be 
present — as  for  instance  where  the  witness,  as  in 
this  case,  resides  on  the  western  slope  of  the  con- 


tinent— they  are  justified  in  sending  a  commission 
to  get  his  testimony ;  and  the  fact  that  the  wit- 
ness is  afterwards  present  at  the  trial,  cannot 
make  any  difference  as  to  the  costs  of  the  com- 
mission. 

Appeal  sustained. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3. 
PlecLding- 


March,  1 879. 


Fredericks  v.  Royal. 
•Avowry — The  plea  of  de  injuria  is 
not  pleadable  to  an  avowry, 

Sur  demurrer  to  plea. 

Narr.  in  replevin  ;  avowry  and  cognizance  in 
the  usual  form,  claiming  $96  rent  due.     The 
plaintiff   then   pleaded    de  injuria  absque  tali 
causa.     Demurrer  thereto,  for  the  cause  that  de 
injuria  is  not  pleadable  to  an  avowry. 
Brightly,  for  the  demurrer. 
The  improper  use  of  replication  de  injuria  can 
only  be  reached  by  a  special  demurrer. 
Lincoln  v,  Souder,  2  Clark.  319. 
The  replication  de  injuria  to  an  avowry  is  bad 
on  special  demurrer. 

Hopkins  v,  Hopkiits,  10  Johns.  369. 
Lytic  V.  Lee,  5  Johns.  1 1 2. 
The  rule  is  that  the  general  replication  de  in- 
juria is  bad  when  the  defendant  insists  on  a 
right,  and  is  good  only  when  he  pleads  matter  of 
excuse,    . 

Crogate*s  Case,  8  Co.  66. 
Cooper  V.  Monke,  Willes's  Rep.  54. 
Jones  V.  Kitchin,  I  Bos.  &  Pull.  76. 
Duppa  V.  Mayo»  I  Saunders,  284. 
I  Chiity's  PI.  161,  560. 
Wallace  v.  Hibbs,  4  Phila.  154. 
J^ord,  contra. 


March   13,    1879.     The 
sustained,  with  leave,  etc. 


Court.     Demurrer 


C.  P.  No.  4. 


Conway  v.  ] 


Mar.  18,  1879. 

Cdhway  v.  Lowry. 

/Replevin — Distress — Following  goods  removed 
before  rent  du€,for  rent  which  afterwards  fell 
due  within  thirty  days — Extent  of  landlord's 
lien. 

Rule  for  a  new  trial. 

Replevin.  From  the  evidence  it  appeared 
that  the  rent  of  the  demised  premises  was  due 
upon  the  ist  of  each  month ;  that  on  November 
2,  1878,  the  month's  rent  due  on  the  ist  still 
remaining  unpaid,  the  defendant  distrained  upon 
certain  goods  which  had  been  removed  from  the 
premises  about  ten  days  previously. 

The  plaintiff  replevied  them,  and  the  defend- 
ant justified  the  taking  in  his.  avowry  of  rent  in 
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arrear  under  the  lease  and  specially  under  the 
following  clause:  "All  personal  property  upon 
the  premises  shall  be  liable  to  distress,  and  also 
all  property  removed  therefrom  shall  for  thirty 
days  after  such  removal  be  liable  to  distress  and 
salefo'r  rent  in  arrears 

There  was  no  evidence  of  any  attempt  at  a 
fraudulent  removal,  and  the  jury  found  for  the 
defendant. 

A.  S.  Z.  Shields^  for  the  rule. 

The  point  is  whether  a  landlord  can  follow 
goods  unless  there  is  rent  in  arrear?  Under  the 
Act  of  March  21,  1772,  he  can  follow  goods 
fraudulently  removed  by  the  tenant  for  thirty 
days.  This  lease  gives  him  the  broader  power 
to  follow  also  in  the  absence  of  fraud.  But  he 
can  follow  only  when  a  legal  distress  can  be 
made,  an  essential  requisite  of  which  is  that  there 
should  be  rent  in  arrear.  TTierefore,  there  having 
been  no  rent  in  arrear  on  October  24,  1878,  the 
landlord's  lien  fell  with  the  removal  of  these 
goods  from  the  demised  premises  and  the  verdict 
should  have  been  for  the  plaintiff. 

Wencel  Hartman,  showed  cause. 

The  period  of  thirty  days  given  by  the  lease 
to  the  landlord  to  follow  goods  removed  by  his 
tenant  had  not  expired  at  the  time  the  distress 
was  made,  therefore  the  levy  was  perfectly  justi- 
fiable. 

Grace  v,  Shively,  12  S.  &  R.  217, 

C.  A.  V. 

March  24,  1879.     Rule  absolute. 


©rpjaiis'  Court. 


Feb.  24,  1879. 
Stevenson's  Estate. 
Attachment  for  not  complying  with  order  of  Court 
— Nature  and  character  of— Jurisdiction  of 
Orphans^   Court  to  discharge  prisoner  com- 
mitted under  such  attcuhment — Under  what 
circumstances  discharge  will  be  ordered. 
Sur  petition  by  administrator  for  leave  to 
purge  himself  of  contempt. 

In  April,  1868,  Jesse  A.  T.  Laws,  the  peti- 
tioner, was  appointed  administrator  of  the  estate 
of  Mary  C.  Stevenson,  deceased.  His  account 
was  not  filed  until  August,  1878.  It  was  duly 
adjudicated,  and  a  decree  of  distribution  made. 


There  having  been  no  exceptions  to  the  adjudi- 
cation, it  was  subsequently  confinned. 

On  November  30,  1878,  a  peremptory  order 
was  granted  directing  the  administrator  to  pay 
over  the  balance  due  the  estate  in  his  hands, 
amounting  to  ^2440.36,  to  the  guardian  and 
attorney  representing  the  distributees.  No  an- 
swer was  filed,  and  subsequently  an  attachment 
issued.  The  administrator  was  taken  into  cus- 
tody on  the  attachment,  and  security  having 
been  entered  for  one  week,  a  stay  of  proceed- 
ings was  allowed.  At  the  expiration  of  that 
time,  the  administrator  was  brought  into  Court, 
and  failing  to  obey  the  order  of  the  Court  or  to 
assign  any  reason  therefor,  he  was  committed  to 
the  county  jail. 

He  thereupon  presented  a  petition,  setting 
fortU  substantially  the  above  facts ;  alleging  his 
inability  to  comply  with  the  order  entered,  and 
praying  that  he  be  permitted  to  come  personally 
into  Court,  submit  to  an  examination  under 
oath,  and  purge  himself  of  his  contempt,  which 
petition  was  granted,  and  subsequently  he  was 
brought  before  the  Court. 

From  his  statement  then  made,  the  following 
facts  appeared:  In  1875  ^^  received,  as  adminis- 
trator, $2300.  At  the  time  of  receiving  this 
money  he  believed  that  he  gave  an  additional 
bond  with  two  sureties ;  that  he  was  pecuniarily 
embarrassed  at  the  time,  and,  therefore,  deposited 
the  money  with  one  of  his  sureties  on  the 
alleged  bond,  for  safe  keeping ;  that  he  took  a 
receipt  from  the  surety  for  the  same,  which 
stated  the  character  of  the  fund ;  that  this  surety, 
who  was  at  that  time  collector  of  delinquent 
taxes,  defaulted  to  the  city  to  a  large  amount, 
and  was  compelled  to  flee  the  jurisdiction  to 
escape  arrest ;  that  he  had  never  recovered  any 
of  the  money  from  the  surety ;  that  at  the  time 
of  taking  out  letters  of  administration,  he  was 
solvent ;  that  he  had  lost  his  property  since  in 
real  estate  operations,  at\d  was  without  any 
means;  and  that  he  had  never  intentionally 
misused  the  funds  of  the  estate. 

Ernst,  for  the  rule. 

The  commitment  is  until  the  petitioner  shall 
comply  with  the  order  of  the  Court.  He  can 
never  comply,  therefore  his  sentence  is  for  life. 
Surely  the  Court  does  not  intend  this.  Con- 
tempt consists  in  refusing  to  do  what  one  is  able 
to  do.  That  is  not  the  case  here.  The  peti- 
tioner simply  does  not  do  something  that  he  can- 
not do.  Inability  is  not  contempt, 
y.  L,  Jones  {T.J.  Ashton,  with  him),  contra. 

It  may  be  questioned  if  the  Court  has  power 
to  dissolve  the  attachment,  and  discharge  this 
administrator.  The  attachment  here  issued  upon 
the  application  of  an  injured  party.  His  only 
mode  of  redress,  other  than  a  criminal  proceed- 
ing, was  by  attachment,  and  that  is  in  the  nature 
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of  a  civil  remedy  to  enforce  obedience  to  a  de- 
cree, not  merely  to  punish  for  a  contempt. 
Chew's  Appeal,  8  Wright,  247. 
Tome's  Appeal,  14  Id.  285. 

The  Act  of  July  12, 1842  (P.L.  339),  abolish- 
ing imprisonment  for  debt,  expressly  excepts 
**  proceedings  as  for  contempt  to  enforce  civil 
remedies.''  This  exception  is  clearly  a  remedy 
given  by  the  law  to  be  invoked  under  certain 
circumstances,  and  the  Court  should  no  more 
deprive  an  aggrieved  person  of  it  as  a  mode  of 
redress,  than  they  should  deny  him  any  other 
right  secured  by  the  law. 

The  administrator  here  committed  no  con- 
tempt in  open  court,  which  by  the  Act  of  June 
16,  1836  (P.  L.  793),  is  the  only  case  where 
the  Court  can  summarily  punish  by  imprisonment. 
Tome's  Appeal  {supra).  This  adminisy-ator 
violated  an  obligation  imposed  on  him  by  law. 
llie  contempt  of  Court  is  implied  rather  than 
real,  but  the  wrong  done  and  maintained  isposi* 
live.  The  delinquent  may  therefore  purge  him 
self  of  the  element  of  contempt  on  the  ground  of 
inability  to  perform  the  decree,  but  that  is  no 
reason  for  his  discharge  from  imprisonment.  He 
cannot  purge  himself,  in  this  manner,  of  fraud 
or  carelessness,  and  consequently  should  not  be 
discharged. 

The  argument  that  the  imprisonment  may  be 
unlimited  as  to  time  cannot  be  sustained. 

The  very  point  is  decided  in  Tome's  Appeal 
{supra) y  where  Agnew,  J.,  reviewing  the  powers 
of  the  Courts  to  punish  for  contempts  under  the 
Act  of  June  16,  1836,  says:  ''Attachments  to 
enforce  civil  remedies  are  plainly  not  within  the 
enactment,  for  the  reason  they  are  not  used  as 
punishment,  but  as  the  means  of  remedy."  And 
the  Insolvent  Act  of  16  June,  1836,  fixes  the 
limitation  of  imprisonment  in  such  a  case  as  the 
one  now  before  the  Court.  It  provides:  "In 
the  case  of  a  person  arrested  or  detained  for  the 
non-performance  of  any  decree  or  sentence  for 
the  payment  of  money,  an  application  may  be 
made  to  the  Court  of  Common  Pleas  after  three 
months'  imprisonment,  and  a  discharge  from  im- 
prisonment obtained." 

Ex  parte  Maag,  I  Ash.  97. 

This  Court  does  not  sit  to  determine  upon  the 
petitioner's  guilt  or  innocence.  The  purgation 
for  the  non -performance  of  duty  must  take  place 
before  another  tribunal.  The  petitioner  should 
only  be  discharged  by  proceedings  under  the  in- 
solvent laws.  The  contempt  not  being  in  open 
Court,  the  jurisdiction  of  the  Common  Pleas  is 
complete. 

/n  re  Blumer,  35  Leg.  Int.  262. 
Williamson's  Case,  2  Casey,  23. 

Feb.  24,  1879.  The  Court.  The  petitioner 
is  in  custody  as  for  a  contempt  of  Court  in  not 
obeying  an  order  directing  him  to  pay  over 


moneys  found  to  be  in  his  hands,  as  an  adminis- 
trator. He  has  purged  himself  of  the  apparent 
wilful  disobedience  of  the  decree  of  the  Court, 
and  from  his  uncontradicted  testimony  shown 
the  absence  of  any  individual  misapprppriation 
of  the  funds  of  the  estate,  or  conversion  thereof 
to  his  personal  benefit.  Under  these  circum- 
stances, notwithstanding  the  argument  that  the 
Court  is  bound  to  commit  the  petitioner  to  await 
proceedings  under  the  insolvent  laws,  we  believe 
it  advisable  to  follow  the  usual  practice  in  cases 
of  this  nature.  The  process  of  attachment  is  not 
to  be  used  for  the  mere  purpose  of  collecting  a 
debt;  its  object  is  to  enforce  the  decree  of  the 
Court,  and  where  it  appears  that  the  defendant, 
by  reason  of  an  error  of  judgment,  or  confidence 
misplaced  in  others,  accident,  or  misfortune,  has 
lost  the  funds  committed  to  him,  and  becomes 
unable  to  comply  with  the  decree,  we  see  no 
good  reason  for  imposing  a  fruitless  imprison- 
ment. The  petitioner,  we  think,  has  fully  shown 
his  actual  inability  to  comply  with  the  order  of 
the  Court,  and  not  arising  from  his  own  pecula- 
tion or  fraud.  We  must  therefore  remit  the  par- 
ties interested  to  other  civil  or  criminal  remedies, 
and  direct  his  discharge. 
Opinion  by  Hanna,  P.  J. 

[See  Hamilton's  EsUte,  4  Weekly  Notes,  204 ;  Peter's 
Fsiate,  I  Id.  526.] 


March  17,  1879. 

Gheen'8  Estate. 
Statute  of  frauds — Promise  to  assume  the  debt  of 
another —  What  words  requisite — Domestic  at- 
tachment— Practice, 
Sur  exceptions  to  adjudication. 
Jacob  Gheen  died  February  28, 1876.  At  the 
audit  of  the  account  of  Martha  E.  Gheen,  ad- 
ministratrix, a  claim  was  made  against  the  estate 
of  the  decedent  by  Robert  McBurney  &  Co., 
arising  from  the  following  circumstances :  McBur- 
ney &  Co.  sold  certain  articles  of  merchandise  to 
Charles  Gheen,  a  nephew  of  the  deceased,  for 
which  they  were  not  paid.  Shortly  afterwards 
Charles  Gheen  left  the  city,  without  informing 
any  one  as  to  his  intended  stay  or  place  of  des- 
tination. McBurney  hearing  of  this,  issued  an 
attachment  against  him  under  the  Act  ot  1869, 
and  the  sheriff  took  possession  of  his  goods,  in- 
cluding a  wagon,  two  horses,  and  some  grain. 
Upon  hearing  of  this  the  decedent  went  to 
McBumey's  store  and  said  to  him,  **I  want  to 
settle  that  matter  of  Charlie's.  I  propose,  if  you 
will  release  the  goods  and  team,  I  will  pay 
Charlie's  debt  in  two  or  three  days."  This 
McBurney  assented  to,  and  gave  him  a  memoran- 
dum of  the  amount  due.  The  next  day  the 
decedent    sent  a  note   to  McBurney,   saying. 
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**  Give  the  bearer  an  order  to  get  the  horses  and 
wagon  of  mine,  locked  up  across  the  way ;  the 
man  will  not  release  them  unless  by  an  order 
from  the  Sheriff,  or  you.'*  The  order  was  given, 
the  goods  released,  and  the  execution  marked 
**  stayed.**  In  a  day  or  two  Charles  Gheen  re- 
turned to  the  city,  having  been  absent  less  than  a 
week.  It  was  clearly  shown  he  had  never  re- 
linquished the  ownership  of  his  business,  or  of 
any  of  the  goods  seized,  and  immediately  upon 
his  return  to  Philadelphia  resumed  control  of  his 
affairs. 

After  argument,  the  auditing  Judge  (Ashman, 
J.),  disallowed  the  claim  in  the  following  opinion : 
** Assuming  the  facts  to  have  been  as  sworn  toby 
the  first  witness,  and  that,  in  response  to  the  de- 
ce4ent's  verbal  promise  to  settle  the  debt  of 
Charles  Gheen,  the  property  seized  was  delivered 
to  the  decedent,  and  the  attachment  stayed,  the 
claim,  nevertheless,  of  McBurney  &  Co.  against 
the  estate  cannot  be  allowed.  The  doctrine  laid 
down  by  Chancellor  Kent,  in  Leonard  v,  Vre- 
denburg  (8  Johns.  39),  that  cases  are  not  within 
the  Statute  of  Frauds,  when  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  moving 
between  the  new  contracting  parties,  is  not 
tenable  in  Pennsylvania.  The  true  test,  as 
established  by  Maule  v.  Bucknell  (14  Wr.  39), 
and  Townsend  v.  Long  (27  P.  F.  Sm.  143),  de- 
pends upon  the  question  whether  any  liability  on 
the  part  of  the  promissor  exists  independent  of 
his  express  promise,  or  whether  he  has  become 
the  actual  debtor,  so  that,  as  between  him  and 
the  original  debtor,  the  superior  liability  is  his. 
This  test,  applied  to  the  present  case,  is  decisive. 
In  surrendering  the  attached  property  to  the  de- 
cedent, McBumey  &  Co.  conveyed  no  property 
therein ;  they  made  no  assignment  to  him  of 
their  claim  against  Charles  Gheen,  nor  did  they 
subrogate  him  to  their  rights  in  the  attachment, 
and  the  original  liability  of  Charles  Gheen  con- 
tinued in  full  force.  At  the  time  of  the  transfer 
they  had,  at  the  most,  a  qualified  property  in  the 
goods,  the  extent  of  which  remained  to  be  deter- 
mined by  process  of  law ;  and  when  they  stayed 
the  attachment  they  divested  themselves  of  every 
attribute  of  ownership.  They  certainly  conferred 
none  upon  Jacob  Gheen,  who  could  not,  by 
virtue  of  their  transfer  to  him,  have  held  the 
property  for  a  moment  as  against  Charles  Gheen. 
The  moralities  of  the  transaction  are  not  in  re- 
view ;  on  legal  grounds  the  claim  must  be  re- 
jected.'* 

Subsequently,  a  reargument  having  been  or- 
dered, the  auditing  Judge  filed  a  second  opinion, 
confirming  the  first,  in  the  following  language : 
**The  present  case  may  be  taken  as  fairly  illus- 
trative of  the  danger  against  which  the  Statute  of 
Frauds  was  intended  to  provide.     The  attach- 


ment was  founded  upon  the  supposed  intent  of 
the  debtor  to  remove  his  property  in  fraud  of  his 
creditors.  ITie  testimony  at  the  audit,  however, 
conclusively  showed  that  he  had  formed  no  such 
design ;  and,  if  submitted  at  the  time  of  the 
seizure,  would  have  been  sufficient  to  justify  the 
Court  in  dissolving  the  attachment.  It  is  a  natu- 
ral presumption  that  Jacob  Gheen,  knowing  that 
Charles  had  not  removed  from  the  city,  should 
have  insisted  upon  a  return  of  the  goods  which 
had  been  improvidently  seized,  and  should  even 
have  promised  to  pay  the  debt  of  his  nephew,  if 
it  should  afterwards  appear  that  the  attachment 
was  well  founded.  The  ease  with  which,  in  the 
absence  of  any  writing,  a  promise  of  this  charac- 
ter could  be  confounded  with  such  a  promise  as 
was  set  up  by  the  claimants,  and  the  gross  injus- 
tice which  might  result  from  such  misconception, 
are  equally  apparent.  The  note  of  Jacob  Gheen  * 
to  the  claimants,  asking  for  an  order  upon  the 
sheriff  for  the  return  of  the  articles  seized,  was 
very  imperative  in  its  terms,  and  would  seem  to 
favor  the  theory  that  the  goods  were  surrendered 
as  much  because  the  attachment  was  defective  as 
because  there  was  a  promise  to  pay.  It  is  true 
that  the  decisions  under  the  statute  do  not  har- 
monize, and  the  reason  is  obvious.  The  hard- 
ship of  particular  cases  induced  a  resort  to  any 
expedient  to  take  them  out  of  the  operation  of 
the  law.  It  is  the  vice  of  all  remedial  legislation, 
that  in  the  effort  to  banish  one  set  of  evils,  it 
opens  a  way  for  the  entrance  of  a  new  class. 
This  reproach  applies  with  as  much  force  to  the 
Statute  of  Limitations  as  to  that  of  Frauds  and 
Perjuries.  It  is  unconscionable  that  a  man  who 
has  deliberately  promised  to  pay  the  debt  of  an- 
other should  be  allowed  to  violate  that  promise 
with  impunity;  and  it  is,  if  possible,  even  more 
unconscionable  that  he  should  be  permitted  to 
escape  from  the  payment  of  his  own  debts,  be- 
cause during  six  years  he  has  been  able  to  elude 
the  vigilance,  or  to  secure  the  indulgence  of  his 
creditors.  Yet  it  is  hardly  open  to  doubt  that 
the  benefits  conferred  by  these  statutes  more  than 
counterbalance  the  injuries  which  they  have  in- 
flicted. Acting  upon  this  consideration,  the 
Courts  in  Pennsylvania  have,  of  late,  striven  to 
give  to  the  Statute  of  Frauds,  as  years  ago  they 
gave  to  the  Statute  of  Limitations,  the  effect 
which  was  intended  by  the  Legislature.  It  is 
useless  to  resort  to  the  decisions  of  other  States, 
or  even  to  the  earlier  cases  of  our  own,  when  the 
recent  and  well-considered  opinions  in  Maule  v, 
Bucknell  and  Townsend  v.  Long,  referred  to  in 
the  adjudication,  furnish  the  principles  upon 
which  all  similar  questions  are  to  be  determined. 
Those  cases  decide  that  a  new  consideration 
passing  from  the  promisee  to  the  promissor  is  not 
of  itself  sufficient  to  sustain  a  promise  to  pay  the 
debt  of  a  third  party.     Every  promise  requires  a 
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consideration.  Whefe  the  creditor  substantially 
transfers  his  claim  to  the  promissor,  or  conveys 
to  him  a  fund  or  other  property,  out  of  which 
the  debt  can  bfe  made,  then  the  consideration  is 
of  moment  as  sustaining,  not  a  promise  to  pay 
the  debt  of  another,  but  a  promise  to  pay  what 
in  reality  is  the  promissor's  own  debt.  In  these 
cases,  the  debt  of  the  third  person  may  be  re- 
garded as  the  measure  of  the  purchase  by  the 
promissor.  One  test  may  be  found  in  the  ques- 
tion. Is  the  promise  collateral  to  the  continued 
liability  of  the  original  debtor?  Judge  Strong 
(in  Maule  v,  Bucknell)  says:  *The  rule  may  be 
safely  stated  that,  while  the  old  debt  remains,  the 
new  must  be  regarded  as  not  an  original  under- 
taking, and,  therefore,  within  the  statute.  .  .  . 
And  it  will  be  found  after  examination  that,  in 
nearly  all  the  decisions  in  which  it  has  been  held 
that  such  a  promise  is  not  within  the  statute,  there 
was  some  liability  of  the  promissor  or  his  property 
independent  of  his  express  promise,  or  that  he 
had  become  the  actual  debtor,  so  that  between 
him  and  the  original  debtor  the  superior  liability 
was  his.* 

*'  It  is  not  pretended  that  in  the  case  in  hand, 
the  original  liability  of  Charles  Gheen  did  not 
continue.  On  the  part  of  Jacob  Gheen,  was 
there  any  liability  to  pay  this  debt  outside  of  his 
express  promise?  There  certainly  was  not,  un- 
less the  delivery  to  him  of  the  horses  and  wagon, 
was  a  transfer  of  property  out  of  which  the  debt 
could  have  been  realized.  But  this  cannot  be 
conceded,  because  the  custody  of  this  property, 
originally  acquired  as  it  was  by  virtue  of  a  process 
erroneously  issued,  conferred  upon  him  no  rights 
as  against  the  owner,  from  whom,  indeed,  he 
had  no  authority  to  withhold  it  for  a  moment. 
It  follows,  therefore,  that,  inasmuch  as  Jacob 
Gheen  received  no  property  from  which  the  debt 
could  have  been  made,  and  became,  in  no  sense, 
a  purchaser  of  the  debt,  while  Charles  Gheen,  the 
original  debtor,  remained  answerable  to  the  cre- 
ditor, the  only  responsibility  of  Jacob  Gheen 
arose  out  of  his  promise  to  pay  his  nephew's 
debt,  and  his  undertaking  is,  therefore,  within 
the  statute.  It  was  suggested,  on  the  argument, 
that  decedents'  request  for  an  order  upon  the 
sheriff  for  the  delivery  of  the  seized  property, 
constituted  such  a  writing  as  was  within  the  mean- 
ing of  the  Act.  This,  however,  was  not  seriously 
pressed,  and  could  not  well  be.  The  note  con- 
tained no  intimation  of  a  promise.  But  assum- 
ing that  it  covered  an  express  pledge  to  pay  the 
debt  of  Charles  Gheen,  it  is  doubtful  whether  it 
would  have  justified  a  recovery,  for  the  reason 
that  the  creditors'  possession  of  the  chattels  was 


illegal,  and  their  assignee  could  hold  by  no  higher 
title  than  their  own." 

To  these  opinions  a^  exception  was  filed  by 
McBumey  &  Co.,  assigning  the  disallowance  of 
their  claim  to  be  error. 

Wiiiiam  H,  Browne^  for  exceptants. 
The  promise  is  not  within    the   Statute    of 
Frauds.     The  statute  applies  only  to  collateral 
engagements  of  warranty. 

Story  on  Contracts,  {{861,  867. 
Part  performance  will  take  the  case  out  of  the 
statute. 

Browne  on  Statute  of  Frauds,  J  117. 
Credit  given  to  a  promissor  will  render  him 
liable,  even  though  the  undertaking  was  for  the 
benefit  of  a  third  person. 

Browne  on  Statute  of  Frauds,  {  157. 
A  promise  made  in  consideration  of  the  release 
of  a  security,  which  a  creditor  may  hold  for  the 
debt  of  a  third  person,  is  not  within  the  statute. 
Browne  on  Statute 'of  Frauds,  {201. 
Randle  v.  Harris,  6  Yerg.  (Tenn.),  508. 
Adkinson  v.  Barfield,  I  McCord  (S.  C  ),  575. 
Tindal  v,  Touchberry,  3  Strobh.  (S.  C),  177. 
Siau  V.  Pigott,  I  Nott  &  McC.  (S.  Cj,  124. 
Houlditch  V,  Milne,  3  Esp   86. 
Mercein  r.  Mack  (?),  10  Wend.  461, 
Johnson  «/.  Gilbert,  4  Hill,  178. 

Wherever  the  object  of  the  promissor  is  to  sub- 
serve some  purpose  of  his  own,  even  though  in 
form  it  is  to  pay  the  debt  of  another,  it  is  not 
within  the  statute. 

Arnold  v,  Stedman,  9  Wr.  186. 

Giltinan  v.  Strong,  14  Sm.  242. 

Landis  v,  Royer,  9  lb.  95. 

Patton  r.  Hassinger,  19  lb.  311. 

Townsend  v.  Long,  27  lb.  143. 

Taylor  v,  Preston,  29  lb.  436. 

Rupp  V.  Teihl,  29  Leg.  Int.  245. 

Merriman  v.  Liggett,  I  Weekly  Notes,  379. 

Lcfevre  r.  The  Bank,  2  lb.  174. 

The  contract  made  with  McBumey  &  Co.  by 
the  decedent  was  an  original  undertaking  on  his 
part  to  pay  money  to  the  claimant,  the  amount 
of  which  was  to  be  ascertained  by  reference  to 
some  extrinsic  but  fixed  standard ;  such  standard 
happening  to  be  the  amount  owed  to  the  pro- 
misee by  a  third  person  does  not  bring  the  case 
within  the  Statute  of  Frauds. 

Story  on  Contracts,  J  861. 

Browne  on  Statute  of  Frauds,  {  179. 

Johnson  v.  Gilbert,  supra, 

Tindal  v,  Touchberry,  rupra, 
George  Tucker  Bispham^  contra,  relied  upon 

Maule  V,  Bucknell,  14  Wr.  39. 

Townsend  v.  Long,  27  Sm.  143. 

March  29,  1879.  The  Court.  Exceptions 
dismissed  and  adjudication  confirmed.  (No 
opinion  filed.) 
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g)upreme  Courts 


Jan.,  '78,  213.  January  17,  1879. 

Girard  Life  Ins.  Co.  v.  City  of  Philadelphia. 

Municipal  corporations —  WcUer  rents  y  ho^v  col- 
lectabU — Mortgage — Purchaser  at  sheriff*  s 
sale — Laches, 

A  mortgagee,  purchasing  the  mortgaged  premises  at  a 
sberiflTs  sale  under  a  foreclosure,  has  no  equity  to  restrain 
the  city  of  Philadelphia  from  deUching  the  ferules  of  the 
water  pipes  to  enforce  payment  of  arrears  of  water-rent 
due  before  the  sherift's  sale. 

The  failure  of  the  municipal  authorities  to  detach  the 
ferules,  when,  by  ordinance,  they  first  were  entitled  to  do 
so,  is  not  such  laches  as  the  water-tenant,  or  one  claiming 
under  him,  can  take  advantage  of. 

Appeal  from  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

The  material  facts,  as  stated  in  the  opinion  of 
the  Supreme  Court,  were  as  follows : — 

"This  was  a  bill  in  equity  filed  by  the  Girard 
Life  Insurance,  Annuity  and  Trust  Company 
against  the  city  of  Philadelphia  and  the  Chief 
Engineer  of  its  Water  Department,  prajring  for 
an  injunction  to  restrain  the  defendant  from  cut- 
ting off  the  water-supply  to  certain  premises^  which 
said  company  had  purchased  at  sheriffs  sale  in 
the  year  1876.  The  bill  sets  forth  that  the  com- 
plainants had  tendered  the  water-rent  for  one 
year  upon  each  of  said  premises  respectively, 
which  was  declined,  and  they  were  informed  by 
the  water  department  that  water-rent  for  three 
years  was  due  on  each,  together  with  a  penalty 
of  fifteen  per  centum,  and  that  unless  said  arrears 
with  the  penalty  were  paid  the  water-supply 
would  be  stopped  under  the  authority  given  by 
the  ordinance  of  March  22,  1862.  The  com- 
plainants refused  to  pay  and  filed  this  bill  for  the 
purpose  of  preventing  the  city  from  stopping  off 
the  water.  The  defendant  demurred  to  the  bill, 
but  subsequently  withdrew  the  first  and  sixth 
causes  of  demurrer,  whereupon  it  was  agreed 
that  the  bill  and  demurrer  should  stand  as  a  case 
stated." 

After  argument,  the  Court  below  dismissed  the 
bill  with  costs.  The  complainants  appealed, 
assigning  for  error  the  dismissing  of  the  bill. 

John  J,  Ridgwayyjr,^  for  the  appellants. 

The  ordinance  of  March  22,  1862,  prescribes 


an  imperative  duty  upon  the  officials  of  the  water 
department  in  case  of  non-payment  of  water  for 
any  year  before  the  first  day  of.  September  to 
detach  immediately  the  ferules  from  the  delin- 
quent premises.  If  this  duty  had  been  performed 
the  present  arrears  would  not  have  accumulated, 
and  an  innocent  purchaser  at  sheriffs  sale  cannot 
be  compelled  to  pay  these  arrears  which  would 
have  had  no  existence  if  the  city  officials  had 
done  their  duty. 

C.  E,  Morgan,  Jr.,  and  W,  N,  West,  City 
Solicitor,  contra. 

If  the  servants  of  the  city  fail  precisely  to  obey 
this  ordinance,  and  delay  compliance  with  its 
commands,  in  order  to  indulge  delinquent  ten- 
ants, it  affords  tenants  no  ground  of  com- 
plaint. In  the  language  of  the  learned  Judge 
who  decided  the  cause  in  the  Court  below :  "It 
is  a  harsh  penalty,  and  if  the  chief  of  the  de- 
partment in  his  discretion  gives  tenants  further 
indulgence  his  superior  municipal  authorities 
may  call  him  to  account  for  not  carrying  out  the 
provisions  of  the  ordinance  strictly;  but  the 
complainant  has  no  such  privilege." 

The  city  is  not  thereby  estopped  from  subse- 
quently enforcing  said  penalty,  and  of  thus  avail- 
ing herself  of  the  only  practicable  method  of 
compelling  payment  of  rent  due  for  water  fur- 
nished. 

May  7,  1879.  The  Court  (after  stating  the 
facts,  ut  supra).  This  is  a  very  inartificial  mode 
of  stating  a  case,  and  is  not  to  be  commended. 
A  case  stated  should  consist  of  a  clear  statement 
of  the  facts  upon  which  the  Court  is  asked  to 
pronounce  judgment.  The  forms  of  equity 
pleading  are  .not  appropriate,  and  were  not  in- 
tended for  such  purposes  as  this. 

The  complainants  concede  the  complete 
powers  of  the  city  to  make  any  conditions  pre- 
cedent to  supplying  the  citizens  with  water.  The 
supplying  of  water  and  gas  to  a  city  is  not  a  mu- 
nicipal duty ;  hence,  when  the  city  undertakes  to 
do  so,  it  acts  not  by  virtue  of  any  rights  of  sove- 
reignty, but  exercises  merely  the  functions  of  a 
private  corporation.  (Western  Saving  Fund  So- 
ciety V.  The  City,  7  Casey,  175;  Wheeler  v. 
The  City,  27  P.  F.  S.  338.)  The  introduction 
of  water  by  the  city  into  private  houses  is  not  on 
the  footing  of  a  contract,  but  of  a  license  which 
is  paid  for.  (Smith  v.  The  City,  31  P.  F.  Smith, 
38.)  It  may  very  well  be  that  when  a  license 
has  been  given  by  the  city  to  the  owner  of  a 
house  to  use  the  water,  such  license  may  not  be 
withdrawn  arbitrarily,  or  from  mere  caprice. 
But  it  is  equally  clear  that  the  city  may  adopt 
such  rules  in  regard  to  the  use  of  the  water  and 
the  payment  therefor,  as  the  municipal  authori- 
ties shall  deem  expedient.  All  this  is  admitted 
by  the  complainants.     Their  contention  is  that 
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while  Councils  may  so  legislate  they  have  not 
done  so,  and  that  the  ordinance  of  March  22, 
1862,  does  not  authorize  the  water  department 
to  demand  from  them  more  than  the  water- rent 
for  one  year  as  a  condition  of  supplying  their 
premises  with  water.  The  ordinance  referred  to 
is  as  follows :  **  That  all  water-rents  shall  be  pay- 
able to  the  register  of  water  rents,  at  his  office 
annually  in  advance  on  the  second  Monday  of 
January,  and  upon  all  water  rents  unpaid  upon 
the  first  day  of  May  in  any  year  there  shall  be 
charged  the  sum  of  five  per  centum,  and  upon 
all  rents  unpaid  on  the  first  day  of  July  in  any 
year,  there  shall  be  charged  an  additional  sum  of 
ten  per  centum,  and  if  such  rent  with  the  said 
additional  charges  shall  remain  unpaid  on  the 
first  day  of  September  in  any  year,  the  said  reg- 
ister shall  notify  the  Chief  Engineer  of  the  Water 
Works  of  the  names  of  such  delinquents,  who 
shall  cause  the  ferules  of  all  such  delinquent 
water  tenants  to  be  detached  from  the  pipe  of 
conduit,  and  suit  be  instituted  for  the  recovery 
of  such  rent,  and  after  such  ferules  shall  have 
been  detached  the  water  shall  not  again  be  sup- 
plied or  furnished  to  the  said  premises,  except 
upon  payment  of  all  arrears  of  water  rent,  and 
the  sum  of  two  dollars  for  expenses  incurred ; 
and  a  printed  notice  containing  the  first  section 
hereof  shall  be  left  upon  the  premises/' 

There  is  of  course  no  personal  liability  on  the 
part  of  complainants  to  pay  these  arrears  of 
water  rents.  They  concede  the  right  of  the  city 
to  turn  off  the  water  for  the  non-payment  of  one 
year's  rent  immediately  preceding  the  sherifTs 
sale,  but  that  as  to  the  prior  years  the  city  hav- 
ing neglected  to  enforce  the  ordinance  accord- 
ing to  its  terms,  and  allowed  the  rent  to  accumu- 
late, cannot  now  cut  off  the  supply  of  water  for  its 
non-payment.  It  has  been  gravely  argued  that, 
because  the  city  indulged  some  of  its  water  ten- 
ants, and  did  not  turn  off  the  water  when  it 
might  have  done  so,  it  has  lost  the  right  to  do 
so,  as  a  means  of  enforcing  the  payment  of  the 
arrears,  thus  allowed  to  accumulate.  This  is  an 
extraordinary  proposition,  and  unless  it  is  sup- 
ported by  the  terms  of  the  ordinance  referred  to 
cannot  be  sustained.  I  find  nothing  in  the  ordi- 
nance to  justify  such  a  conclusion.  , 

It  prt)vides  that  the  names  of  all  water-tenants 
who  shall  be  delinquent  on  the  first  day  of  Sep- 
tember shall  be  furnished  to  the  Chief  Engineer, 
whereupon  that  officer  shall  cause  the  ferules  in 
all  such  cases  to  be  detached,  and  that  thereafter 
the  water  shall  not  be  again  supplied  to  said 
premises  except  upon  the  payment  of  <z// arrears 
of  water  rent.  What  is  meant  by  **all  arrears 
of  water  rent  ?**  The  complainants  contend  that 
it  refers  to  the  rent  of  one  year  only.  There  is 
nothing  in  the  ordinance  to  warrant  such  a  con- 
clusion.    It  clearly  means  all  arrears  up  to  the 


time  of  detaching  the  ferules.  The  case  was  ar- 
gued upon  the  theory  that  the  ferules  are  to  be 
detached  upon  the  first  day  of  September.  The 
ordinance  does  not  say  so.  It  does  not  desig- 
nate the  time  when  the  names  of  delinquents  are 
to  be  furnished  to  the  Chief  Engineer,  nor  when 
the  latter  shall  cut  off  the  ferules.  Undoubtedly 
it  was  intended  to  be  done  within  a  reasonable 
time  after  the  first  of  September,  yet  the  pro- 
visions of  the  ordinance  are  merely  directory  and 
may  be  waived  by  the  municipwad  authorities. 
The  water  tenant  has  no  right  to  complain  that 
he  has  been  indulged,  and  additional  time  given 
to  pay  his  rent  before  the  city  resorted  to  the 
harsh  measure  of  stopping  off  the  water  from  his 
premises.  As  well  might  a  mortgagor  refuse  to 
pay  his  arrears  of  interest; because  his  easy  credit- 
or had  allowed  them  to  accumulate.  Conceding 
this  to  be  so,  it  is  alleged  that  the  complainants 
occupy  a  better  position  as  purchasers  at  a 
sherifTs  sale ;  that  as  to  them  there  can  be  no 
such  arrears  of  water  rents  because  the  city 
**  forbids  them  to  exist."  lam  unable  to  see 
that  the  rights  of  the  complainants  rise  any 
higher  than  those  of  the  water  tenants  to  whom 
they  have  succeeded. 

They  have  no  standing  to  complain  that  the 
city  did  not  enforce  its  ordinance  strictly.  The 
city  owed  no  duty  to  protect  the  mortgages  of 
the  complainants,  and  hence  as  to  them  could  be 
guilty  of  no  neglect,  nor  were  complainants 
misled.  The  water  department  is  open  to  all, 
and  any  purchaser  at  a  judicial  or  other  sale  can 
readily  ascertain  if  the  water  rent  is  in  arrear. 
But  it  is  said  the  complainants  were,  in  one 
sense,  involuntary  purchasers,  that  they  were 
compelled  to  buy  to  save  their  mortgages. 

This,  if  true,  gives  them  no  equity;  at  most 
it  proves  that  they  have  made  a  bad  investment, 
a  misfortune  they  share  in  common  with  many 
other  corporations  and  individuals,  the  result  of 
great  and  unexpected  shrinkage  in  values.  With 
equal  reason  might  a  mortgagee  complain  of  ar- 
rears of  taxes  which  are  sometimes  allowed  to 
accumulate  on  the  property  mortgaged.  For 
the  last  few  years  this  has  been  a  more  serious 
peril  to  mortgagees  than  the  accumulation  of 
water  rents.  The  analogy  between  the  cases  is 
believed  to  be  complete,  for  while,  in  the  latter 
instance,  there  is  the  ordinance  referred  to  for 
detaching  the  ferules,  yet,  as  before  stated,  that 
provision  was  intended  solely  for  the  benefit  of 
the  city,  and  not  for  the  water  tenants  or  their 
mortgagees.  Both  evils  may  be  avoided  in  my 
opinion  by  a  provision  in  the  mortgage  that  at 
stated  periods  in  each  year  the  mortgagor  shall 
produce  to  the  mortgagee  the  evidence  of  the 
payment  of  taxes  and  water  rents,  and  that  de- 
fault in  such  payment  shall  make  the  mortgage 
debt  become  due  and  payable,  with  a  scire  facias 
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clause;  as. in  the  case  of  non- payment  of  inte- 
rest on  the  mortgage.  Indeed,  I  am  informed 
that  this  is  now  done  in  many  instances. 

It  is  not  true,  in  point  of  fact,  that  the  city 
has  limited  the  amount  of  arrears  of  water  rent 
necessary  to  be  paid  by  a  purchaser  at  sheriffs 
sale  to  one  year.  No  such  limitation  is  to  be 
found  in  the  ordinance  of  March  22,  1862,  or 
elsewhere.  In  the  absence  of  any  such  restric- 
tion the  right  of  the  city  to  detach  the  ferules  for 
the  non-payment  of  all  arrears  cannot  be  success- 
fully questioned. 

As  before  said  the  ordinance  fixes  no  precise 
time  when  the  ferules  shall  be  detached.  The 
water  rent  is  payable  annually  in  advance,  and 
the  water  may  be  cut  off  at  any  time  after  the 
first  of  September.  The  neglect  of  the  Chief 
Engineer  to  enforce  the  ordinance  may  make 
him  personally  liable  to  the  city  for  any  loss  in 
consequence  of  such  omission.  The  water  ten- 
ant, however,  who  receives  the  benefit  of  the 
indulgence  cannot  complain,  nor  can  a  purcha- 
ser of  his  title  at  a  judicial  sale.  For  the  reasons 
already  given — 

Judgment  affirmed. 

Opinion  by  Paxson,  J.  Shahswood,  C.  J., 
and  Gordon,  J.,  dissent. 


Jan.  '76,  253.  Feb.  12,  1879. 

Fegley  et  al.  v.  McDonald. 

Principal  and  surety —  When  surety  is  discharged 
from  liability  by  delay  of  a  third  party  in  pre- 
senting a  check  of  the  principal. 

Where  property  of  the  principal  debtor  suflBcient  ,for 
the  payment  of  the  debt  is  so  within  the  control  of  the 
creditor  that,  by  the  exercise  of  reasonable  diligence  he 
may  realize  the  sum  due  him,  and  he  voluntarily  and 
by  supine  negligence  relinquishes  it,  the  surety  is  dis- 
charged. 

A.  and  B.  were  joint  obligors  in  a  bond  conditioned  for 
the  faithful  ^>erformance  by  A.  of  his  duties  as  treasurer  of 
a  masonic  lodge.  A.  was  directed  by  the  lodge  to  pay 
fiom  moneys  in  his  hands  I920  due  the  Grand  Lodge  for 
rent  and  dues.  He  gave  the  G.  and  Lodge  his  personal 
check,  dated  May  27,  for  this  amount,  having  in  bank  on 
the  day  it  should  have  been  presented  a  sum  sufficient  to 
meet  it ;  but  the  officers  of  the  Grand  Lodge  did  not  pre- 
sent the  check  until  June  4,  and  the  bank  having  on 
that  day  appropriated  the  money  for  a  debt  due  itself, 
there  were  no  fmnds  in  the  bank  to  A.*s  credit.  A.  never 
accounted  to  the  lodge  for  the  ^920,  and  the  lodge  paid 
subsequently,  under  threat  of  expulsion,  from  other  funds^ 
the  sum  due  the  Grand  Lodge : 

Held  (affirming  the  judgment  of  the  Court  below)  that 
6.  as  surety  was  discharged  from  liability  on  his  bond  by 
the  delay  in  the  presentation  of  the  check. 

Per  Mercur,.}.  «*  A  check  is  generally  designed  for 
immediate  payment,  and  not  for  general  circulation.  It 
is  the  duty  of  the  holder  to  pr.'seni  it  for  payment  as  soon 
as  he  reasonably  may,  and  it  he  does  not,  he  keeps  it  at 
his  own  risk.** 


Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Judgment  had  been  entered  June  25,  1874,  in 
favor  of  Fegley  et  al.,  officers  of  "Stephen 
Girard  Lodge,  No.  450,  A.  Y.  M.,**  against  W. 
T.  Rose  and  Joseph  McDonald,  the  principal  and 
surety,  respectively,  on  a  bond  and  warrant  of 
attorney  for  Jiooo,  conditioned  for  the  faithful 
performance  by  Rose  of  his  duties  as  treasurer  of 
the  said  lodge.  Subsequently  the  Court  made 
absolute  a  rule  to  show  cause  why  the  judgment 
should  not  be  opened  as  to  the  surety,  McDonald, 
and  he  be  let  into  a  defence. 

At  the  trial,  before  Finletter,  J.,  it  appeared 
that  on  Jan.  28,  1874,  Rose  was  directed  by  the 
lodge  to  pay  the  Grand  Lodge  F.  &  A.  M.  {920, 
rent  and  dues  for  the  year  1873.  On  May  27, 
four  months  later,  after  bank  hours,  he  sent  to 
the  secretary  of  the  Grand  Lodge  his  personal 
check  for  $920,  drawn  on  the  Union  Banking 
Company  of  Philadelphia.  This  check  was  not 
presented  until  June  4,  when  it  was  dishonored. 
On  the  afternoon  the  check  was  given.  Rose  had 
no  funds  in  bank  to  meet  it,  but  the  next  morning. 
May  28,  he  deposited  an  amount  sufficient  to  pay 
it.  The  money  so  deposited,  however,  was  appro- 
priated by  the  bank  on  June  4,  before  the  check 
was  presented,  to  pay  a  note  due  on  that  date, 
which  was  endorsed  by  Rose,  and  which  the  bank 
had  discounted  for  his  benefit.  Rose  never  ac- 
counted for  the  >92o,  or  paid  any  part  thereof; 
and  the  lodge  was  subsequently,  under  threat  of 
expulsion y  compelled  to  pay  out  of  other  funds 
the  sum  due  the  Grand  Lodge  with  accrued  in- 
terest. 

The  Judge  directed  the  jury  to  find  for  the 
plaintiffs,  reserving  the  question  of  law,  whether 
McDonald,  as  surety,  was  discharged  from  lia- 
bility on  his  bond  by  the  delay  of  the  Grand 
Lodge  in  presenting  the  check. 

The  jury  accordingly  rendered  a  verdict  for 
the  plaintiffs,  and  subsequently  judgment  was  en- 
tered for  the  defendant  on  the  point  reserved 
non  obstante  veredicto.  The  plaintiffs  thereupon 
took  this  writ  of  error,  assigning  for  error  the 
judgment  of  the  Court. 

The  case  was  argued  in  the  Supreme  Court  on 
Feb.  27,  1878  (Woodward,  J.  being  absent), 
and  the  judgment  of  the  Court  below  was  affirm- 
ed by  an  equally  divided  Court.  Subsequently 
a  motion  for  a  reargument  was  made  and  granted 
by  the  Court. 

W,  D,  Wetherill^  for  the  plaintiffs  in  error. 

McDonald  was  not  an  endorser  on  a  note,  to 
be  discharged  by  delay  in  its  presentment,  but  a 
joint  obHgoron  a  bond  with  the  liability  the  same 
as  that  of  Rose,  his  co-obligor.  He  was  not, 
therefore,  discharged  by  the  delay  of  the  Grand 
Lodge  in  presenting  the  check. 

Hutchinson  v.  Commonwealth,  6  Barr,  124. 
Wayne  v.  Bank,  2  Sm.  343. 
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Thomas  J,  Diehl^  contra. 

McDonald  was  discharged  by  the  delay  in  pre- 
senting the  check. 

Richards  v.  Commonwealth,  4  Wr.  146. 
Hopkins  r.  Ware,  4  Exchequer,  L.  R.,  268. 

It  must  be  remembered  that  the  bond  was  con- 
ditioned for  the  faithful  performance  by  Rose  of 
his  duties  as  treasurer.  He  did  all  he  could  by 
having  funds  sufficient  to  meet  his  check.  The 
fact  that  the  bank,  in  the  exercise  of  its  rights, 
appropriated  this  money  for  a  debt  not  due  until 
one  week  after  he  might  have  supposed  that  the 
lodge  had  been  paid,  cannot  fairly  be  construed 
into  any  fault  of  his. 

The  subordinate  lodge,  too,  had  a  right,  under 
the  circumstances,  to  insist  upon  the  check  being 
received  by  the  Grand  Lodge  as  payment ;  and 
if,  under  threat  of  expulsion,  they  chose  to  pay 
it  again,  it  is  difficult  to  see  how  this  can  affect 
McDonald's  liability. 

Mays,  ^^79-  The  Coxjrt.  The  plaintiffs 
represent  the  Stephen  Girard,  a  subordinate 
lodge  of  A.  Y.  M.  The  defendant  was  surety 
for  one  Rose,  as  treasurer  of  the  lodge.  The 
claim  is  against  the  surety  for  the  alleged  default 
of  the  treasurer.  It  appears  that  the  Girard 
Lodge  was  indebted  to  the  Grand  Lodge  for 
rent  and  dues  in  the  sum  of  $920.  Rose  was, 
by  resolution  of  his  lodge,  ordered  to  pay  that 
sum  to  the  Grand  Lodge.  After  banking  hours, 
on  the  27th  May,  1874,  he  drew  his  private 
check  for  that  amount  on  the  Union  Banking 
Company,  sent  it  to  the  Secretary  of  the  Grand 
Lodge,  and  received  from  him  a  receipted  bill 
for  the  amount.  It  would  appear  that  this  sum 
of  the  plaintiff's  money  was  either  acttially  or 
constructively  in  the  hands  of  the  treasurer  when 
he  drew  the  check.  The  Grand  Lodge  omitted 
to  present  the  check  for  payment  until  the  4th  of 
June,  1874,  although  the  bank  and  all  the  parties 
were  located  in  the  city  of  Philadelphia.  When 
presented,  payment  thereof  was  refused  by  the 
bank,  Rose  liaving  no  funds  there  to  meet  it. 
The  Grand  Lodge  retained  the  check  for  more 
than  a  year  thereafter,  when  the  Girard  Lodge, 
without  suit,  voluntarily  paid  it.  The  latter  now 
seeks  to  recover  the  amount  thus  paid  from  the 
defendant  as  surety.  There  is  no  dispute  about 
the  facts.  It  appears  that  when  Rose  drew  the 
check,  he  had  no  funds  in  bank  to  meet  it,  but 
the  next  day  he  deposited  the  amount  of  the 
check  to  his  individual  account  in  bank.  The 
money  thus  deposited  remained  there  subject  to 
his  check  until  the  4th  of  June.  On  this  day, 
but  before  the  check  was  presented,  the  money 
was  appropriated  by  the  bank  to  pay  another  ob- 
ligation of  Rose,  which  matured  on  that  day. 
The  Court  directed  the  jury  to  find  for  the  plain- 
tiffs, reserving  the  question  of  law  as  to  whether 


the  defendant's  surety  was  discharged  from  lia- 
bility on  his  bond  to  Stephen  Girard  Lodge  by 
the  delay  of  the  Grand  Lodge  in  presenting  the 
check.  Afterwards  the  Court  entered  judgment 
in  favor  of  the  defendant  on  the  point  reserved. 
This  is  assigned  for  error. 

The  rule  is  well  settled  that  when  a  creditor 
has  in  his  hands  the  means  of  paying  his  debt  out 
of  the  property  of  his  principal  debtor,  and  does 
not  use  it  up,  the  surety  is  discharged.  It  need 
not  be  actually  in  the  hands  of  the  creditor,  if  it 
be  within  his  control,  so  that  by  the  exercise  of 
reasonable  diligence  he  might  have  realized  his 
pay  out  of  it,  yet  voluntarily  and  by  supine  neg- 
ligence relinquished  it,  the  surety  is  discharged. 
(Commonwealth  v.  Vanderslice,  8  S.  &  R.  452; 
Ramsey  v,  Westmoreland  Bank,  2  Penna.  R.  203 ; 
Everly  v.  Rice,  8  Harris,  297;  Boschert  v. 
Brown,  22  P.  F.  Smith,  372.) 

The  question  now  before  us  is  not  in  regard  to 
the  liability  of  Rose,  on  the  check,  nor  the  va- 
lidity of  the  claim  against  him.  It  is  the  right  of 
the  surety  only  with  which  we  are  now  dealing. 
In  contemplation  of  law  the  check  was  received 
by  the  Girard  Lodge  and  paid  to  the  Grand 
Lodge.  On  the  first  day  after  its  receipt  the 
money  was  in  bank  to  meet  it,  and  so  remained 
there  for  one  full  week.  If  the  check  had  been 
presented  on  any  business  day  of  the  seven,  it 
would  have  been  paid,  and  the  surety  would  have 
been  discharged  from  all  liability.  It  was  given 
by  Rose  tC)  discharge  his  liability  to  the  Girard 
Lodge.  If  presented  at  bank  in  due  time  it 
would  have  paid  the  demand  against  him.  Then 
the  responsibility  of  the  surety  would  unques- 
tionably have  been  discharged.  If  not  dis- 
charged it  is  solely  through  delay  in  the  presenta- 
tion of  the  check.  Whether  that  delay  was  the 
immediate  act  of  Girard  Lodge  which  received 
it,  or  the  act  of  the  Grand  Lodge  to  which  it 
was  transferred,  makes  no  substantial  difference  to 
the  surety.  The  creditor  had  the  means  of  pay- 
ment in  its  own  hands. 

A  check  is  generally  designed  for  immediate 
payment,  and  not  for  circulation.  It  is  the  duty 
of  the  holder  to  present  it  for  payment  as  soon 
as  he  reasonably  may,  and  if  he  does  not,  he 
keeps  it  at  his  own  risk.  The  Girard  Lodge  ac- 
cepted it  as  a  payment  from  Rose.  In  like  man- 
ner the  Grand  Lodge  accepted  it  from  the  subor- 
dinate lodge.  In  order  to  charge  the  surety  by 
reason  of  the  non-payment,  it  should  have  been 
presented  for  payment  within  a  reasonable  time. 
Had  it  been  so  presented,  it  would  have  been 
paid.  A  delay  of  seven  days  was  an  unreasonable 
time.  While  so  holding  the  check  unpresented, 
the  Grand  Lodge  had  no  legal  claim  against  the 
Girard,  nor  the  latter  against  the  surety  of  Rose. 
When  it  was  presented  and  dishonored  it  was 
too  late  for  the  Grand  Lodge  to  cast  the  loss 
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which  it  had  sustained  through  its  own  default 
on  the  Girard,  and  for  the  latter,  by  voluntarily 
paying  it,  to  impose  a  legal  liability  therefor  on 
the  defendant.  The  learned  Judge  was  right  in 
entering  judgment  in  favor  of  the  defendant  on 
the  question  reserved.  Judgment  affirmed. 
Opinion  by  Mercur,  J. 


Jan.,  '78,  250.  February  5,  1879. 

Philadelphia   ft   Reading  Railroad  Com- 
pany V.  Ervin. 

Negligence —  Wharves — Cap-logs  ^  failure  to  sup- 
ply— Municipal  ordinances  y  effect  of —Pleading, 

Failure  to  comply  with  the  requirements  of  a  municipal 
ordinance  is  not,  per  se^  such  negligence  as  will  entitle 
one  suflfering  damage  from  such  failure  to  maintain  a  com- 
mon law  action  based  thereupon. 

Although  witnesses  may  be  asked  whether,  in  their 
opinion,  a  certain  wharf  was  so  constructed  as  to  be  dan* 
gerous  to  those  whose  business  brought  them  upon  it,  the 
owner  may  show  that,  if  it  had  been  constructed  in  any 
other  way,  his  business  would  have  been  materially  ob- 
structed. 

Per  Gordon,  J.  Although  the  National  or  State  Legis- 
latures may  make  that  immoral  which  before  was  indiffer- 
ent, and  that  neglect  which  before  was  prudence,  and  can 
grant  new,  or  take  away  old  civil  remedies,  municipil 
corporations  have  no  such  power.  Their  ordinances  are 
but  police  regulations  imposing  public  duties,  enforceable 
by  penalties  recoverable  only  by  action  instituted  by  the 
municipality  or  its  representative. 

Under  what  circumstances  a  municipal  ordinance  may 
be  introduced  in  evidence  to  fasten  negligence  upon  one 
failing  to  comply  with  its  requirements,  discussed  by 
Gordon,  J. 

Although  a  count  is  demurrable,  if  the  defendant  plead 
the  general  issue,  the  plaintiff  is  entitled  to  introduce  in 
evidence  the  matters  set  forth  in  the  count,  even  though 
it  would  have  been  the  duty  of  the  Court,  if  asked,  to  have 
charged  that  the  plaintiff  could  not  recover  on  the  evidence, 
and  though  the  evidence  was  not  admissible  under  the 
other  counts. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Case,  by  Ervin  against  the  Philadelphia  and 
Reading  R.  R.  Co.  to  recover  damages  for  the 
loss  of  a  horse  drowned  through  the  alleged  neg- 
ligence of  the  defendants  in  failing  to  place  cap- 
logs  along  their  piers  in  the  River  Delaware. 

The  narr.,  besides  containing  the  usual  counts 
charging  the  defendants  with  negligence,  con- 
tained a  special  count  charging  liability  for  fail- 
ing to  comply  with  a  municipal  ordinance  re- 
quiring cap-logs  along  the  edge  of  piers.  Plea, 
*' Not  guilty." 

Upon  the  trial,  before  Peirce,  J.,  it  ap- 
peared that  the  plaintiff,  a  driver  of  a  coal-cart, 
for  purposes  connected  with  his  business,  drove 


upon  the  coal-piers  of  the  defendant  at  Port 
Richmond.  These  piers  are  and  always  have  been 
without  cap-logs.  While  on  the  piers,  the  plain- 
tiffs horse,  for  some  unexplained  reason,  began 
to  back,  and,  despite  the  plaintiffs  efforts  to  re- 
strain him,  went  over  into  the  dock  and  was 
drowned.  The  plaintiff,  having  been  called  as  a 
witness  on  his  own  behalf,  was  asked  whether, 
from  his  knowledge  of  the  locality,  he  could  say 
whether  or  not  it  was  a  dangerous  one  to  persons 
with  horses  and  carts  engaged  in  hauling.  Ob- 
jection by  the  defendant  overruled.  Exception. 
The  question  was  answered  that  it  was. 

The  plaintiff  also  offered  in  evidence,  under 
exception,  an  ordinance  of  Councils  of  April  16, 
1857,  providing  as  follows: — 

"  That  it  shall  be  the  duty  of  every  owner  or  agent  of 
such  owner  of  any  wharf  upon  tjie  river  Delaware  or  the 
river  Schuylkill,  within  the  city  of  Philadelphia,  to  place 
or  caused  to  be  placed,  on  every  side  of  such  wharf  which 
shall  be  next  the  river  or  dock,  a  cap-log,  which  shall  be 
at  least  eight  inches  in  height  from  the  level  of  such  wharf, 
and  scalloped  or  pierced  on  the  lower  side  thereof  so  as 
to  allow  the  water  to  run  off  from  the  wharf." 

Section  2.  "  That  if  any  owner  or  agent  shall  refuse 
or  neglect  to  place  such  log  as  aforesaid,  or  after  its  being 
placed  there,  shall  allow  an  oi)ening  to  be  made,  or  if 
therein,  to  be  continued  for  the  loading  and  unloading  of 
vessels,  or  for  any  other  purpose,  after  notice  shall  be 
given  to  such  owner  or  agent,  he  or  they  shall  forfeit  and 
pay  the  sum  of  fifty  dollars,  to  be  recovered  as  debts  of 
like  amount  are  by  law  recoverable." 

The  defendants  offered  to  prove  the  nature  of 
the  business  carried  on  upon  these  piers,  and  that 
placing  cap-logs  upon  the  piers  would  materially 
interfere  with  the  loading  of  vessels.  Objection 
by  the  plaintiff  sustained.     Exception. 

The  Court  chafged  the  jury,  inter  alia,  as  fol- 
lows: **It  is  a  question  for  you,  under  all  the 
circumstances,  whether  the  plaintiff  in  any  man- 
ner contributed  by  his  own  negligence  to  this 
accident.  [It  is  for  you  also  to  consider,  if  the 
place  where  he  took  the  horse  was  dangerous, 
whether  it  was  negligence  to  take  it  there.] 

There  was  a  verdict  for  the  plaintiff  for  I300, 
and  judgment  thereon. 

The  defendants  took  this  writ,  and  assigned 
for  error,  inter  alia,  the  rulings  of  the  Court 
upon  the  evidence  as  above  stated,  and  that  part 
of  the  charge  in  brackets. 

Thomas  Hart,  Jr.,  for  the  plaintiff  in  error. 

The  ordinance  of  April  16,  1857,  was  impro- 
perly admitted.  In  the  first  place,  it  does  not 
apply  to  private  wharves  or  enclosed  property ; 
and  secondly,  an  action  for  damages  cannot  be 
sustained  for  a  breach  of  this  ordinance.  One  of 
the  counts  in  the  narr.  was  on  the  ordinance,  and 
claimed  damages  for  breach  of  it.  The  ordi- 
nance, however,  provides  in  §  2  that  for  a  breach 
of  its  provisions,  afler  notice,  the  owner  of  the 
wharf  shall  forfeit  and  pay  the  sum  of  fifty  dol- 
lars, to  be  recovered  as  other  penalties  are  recov- 
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erable.  This  language  gives  no  right  of  action 
for  a  breach  of  the  ordinance,  and  no  action  for 
damages  will  4ie  against  a  person,  on  whom  a 
statutory  duty  is  imposed,  merely  because  it  is 
shown  that  damages  are  sustained  from  its  non- 
performance. The  right  of  action  depends  on 
the  object  and  language  of  the  Act. 

Atkinson  v.  New  Castle  Water- Works  Co.,L.  R.,  2 
Exch.  Div.,441. 

Couch  V.  Steel,  3  E.  &  B.  402. 

Stevens  v.  Jeacocke,  ii  A.  &  E.,  N.  S.,  731. 

Nav.  Co.  V,  Morrison,  13  C.  B.  581. 

Kirby  v.  Boylston  Market  Ass.,  14  Gray,  249. 

Flynn  v.  Canton  Co.,  40  Md.  312. 

Vandyke  v.  Cincinnati,  I  Di^^ney,  532. 

Chambers  r.  Ohio  Life  Ins.  Co.,  i  Id.  327. 

A  Statute  differs  further  from  an  ordinance  in 
that  there  is  no  power  to  annex  a  civil  remedy  to 
the  violation  of  the  latter. 

Hecncy  v.  Sprague,  1 1  R.  I.  456. 

Flynn  v.  Canton  Co.,  supra, 

Phillips  V.  Allen;  5  Wr.  481. 

Butler's  Appeal,  23  Sm.  448. 

The  Court  erred  in  not  admitting  defendants' 
offer  to  prove  the  nature  of  their  business.  They 
claimed  the  cap- logs  would  have  interfered  with 
their  business.  This  was  then  pertinent ;  for  the 
defendants  were  not  bound  to  put  their  property 
into  a  condition  that  would  prevent  the  use  to 
which  it  was  devoted. 

The  obligation  of  the  defendants  to  protect 
their  wharves  was  matter  of  law  for  the  Court, 
and  opinions  of  witnesses  as  to  the  character  of 
the  place  should  not  have  been  admitted. 
Henry  Reed  (with  him  Wiltbank), 
The  ordinance  of  April  16,  1857,  applies  to 
private  as  well  as  public  proj^rty.  But  this  is 
immaterial,  as  plaintiff  was  there  by  invitation  of 
the  defendants.  The  defendants  were,  therefore, 
guilty  of  negligence  in  not  having  cap-logs  on 
their  wharves. 

Brown  v.  Ljmn,  7  Casey,  510. 

Swords  V,  Edgar,  $9  N.  Y.  31. 

Holmes  v,  R.  R.  Co.,  L.  R.,  4  Ex.,  257. 

White  r.  France,  L.  R.,  2  C.  P.  D.,  310. 

Tobin  V,  Portland  R.  R.  Co.,  59  Me.  183. 

Freer  v.  Cameron,  4  Rich,  229. 

Wendell  r.  Baxter,  12  Gray,  496. 

Colleu  V.  R.  R.  Co.,  16  A.  &  E.  984. 

Defendants'  cases  are  readily  distinguishable. 
One  of  the  counts  of  the  declaration  is  on  the  ordi- 
nance, and  the  action  is  a  common  law  action  to 
recover  damages  for  defendants'  negligence,  and 
not  for  the  penalty  given  by  the  ordinance ;  and 
where  a  statute  gives  a  right,  not  theretofore  exist- 
ing, the  remedy  given  by  the  statute  is  exclusive : 
but  where  a  statute  commands  or  prohibits  what 
the  common  law  had  already  commanded  or  pro- 
hibited, the  statutory  remedy  is  an  additional 
one. 

Wheaton  v.  Hibbard,  20  John.  292. 

Lane  v.  Salter,  $1  N.  47. 

Richardson  v,  McDougall,  1 1  Wend.  47. 


Porter  v.  Mount,  41  Barb.  564. 

Lichfield  v,  Simpon,  8  Q.  B.  74. 

Couch  7'.  Steel,  3  El.  &  Bl.  410. 

Browning  v,  Goodchild,  2  W.  Bl.  906. 

Owings  V.  Jones,  9  Md.  117. 
The  ordinance  was  properly  admitted,  and,  so 
far  as  relied  on  in  the  narr.,  is  evidence.  The 
question,  by  plaintiffs  counsel,  as  to  the  charac- 
ter of  the  place,  was  properly  admitted.  A  wit- 
ness may  give  his  opinion  as  a  matter  depending 
upon  his  special  practical  knowledge,  though  not 
kn  expert,  if  he  states  the  facts  on  which  he  bases 
his  opinion. 

Beatty  v.  Gilmore,  16  Pa.  466. 

Dunham's  Appeal,  27  Conn.  192. 

March  10,  1879.  The  Court.  In  the  deter- 
mination of  this  case  it  is  of  no  kind  of  conse- 
quence whether  the  wharf  of  the  defendant  be- 
low was  a  public  or  private  one,  since  the  plain- 
tiff was  there  not  as  a  trespasser  nor  by  mere 
license,  but  upon,  not  only  his  own  business,  but 
also  that  of  the  Company.  It  was  engaged  in 
the  transportation  and  sale  of  coal,  and  he  was 
engaged  in  delivering  it  to  the  Company's  custo- 
mers; so  that,  while  he  was  not  employed  di- 
rectly by  the  defendant,  yet  it  profited  by  his 
employment.  The  Company  then,  in  this  man- 
ner, inviting  and  making  it  necessary  for  carters 
to  come  upon  its  premises,  was  bound  to  provide 
ways  for  horses  and  vehicles  which  were  reason- 
ably safe.  It  was,  however,  not  bound  to  do 
more  than  this;  if  such  ways  were  reasonably 
safe,  if  an  ordinarily  prudent  man  could  drive 
along  them  without  danger,  the  obligation  of  the 
defendant  was  fully  discharged  ;  it  was  not  liable 
for  extraordinary  accidents,  neither  was  it  lia- 
ble for  results  arising  from  a  want  of  judgment 
or  prudence  on  the  part  of  the  plaintiff.  Was  the 
place  where  the  plaintiffs  cart  stood  unsafe  ? 
Then  the  question  at  once  arises.  Why  did  he 
stand  them  there  ?  He  himself  says  he  stopped 
where  he  did  in  order  to  ascertain  whether  the 
coal  he  wanted  was  or  was  not  on  Pier  No.  1 1 . 
For  a  purpose  of  this  kind  it  is  clear,  if  there  was 
a  safer  place  in  the  yard,  he  might  have  taken  it ; 
nay,  for  that  matter,  he  need  not  have  entered 
the  yard  at  all  until  he  had  discovered  just  where 
his  coal  was.  If  there  was  a  safer  place,  which 
was  reasonably  convenient,  where  he  might  have 
stationed  his  horses  and  carts,  he  ought  to  have 
selected  such  place  ;  for  he  cannot  call  upon  the 
Company  to  protect  him  from  accidents  from 
which  he  might  have  protected  himself  by  a 
proper  exercise  of  "his  own  judgment. 

He  knew  the  wharves  were  unprotected  by 
cap-logs ;  he  knew  the  nature  of  horses,  certainly 
the  nature  of  his  own  horses,  quite  as  well  or 
better  than  the  Company;  and  if,  under  such 
circumstances,  he  was  not  bound  to  select  a  place 
safe  beyond  peradventure  for  his  own  property. 
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neither  was  the  Company  bound  to  cap  their 
wharves  in  anticipation  of  the  mulishness  of  his 
horses,  or  of  his  own  want  of  judgment. 

Substantially  the  charge  of  the  learned  Judge 
of  the  Common  Pleas  on  this  part  of  the  case  was 
correct,  but  as  the  determination  of  this  ques- 
tion of  negligence  must  depend  largely  upon  cir- 
cumstances, we  think  the  evidence  offered  to 
prove  the  nature  and  character  of  the  Company's 
business  ought  to  have  been  received. 

If  cap-logs  would  have  b^en  an  obstruction  to 
that  business,  it  would  show,  at  least,  that  they 
had  not  been  omitted  from  mere  carelessness,  or 
from  a  niggardly  spirit  of  economy,  and  so  the 
defendant  would  have  a  better  standing  with  the 
jury  on  the  question  of  damages.  On  the  other 
hand,  it  was  proper  to  prove  by  persons  ac- 
quainted with  the  place  that  it  was  dangerous ; 
for,  if  it  was  obviously  dangerous,  an  inference 
of  the  Company's  knowledge  of  that  fact  must  be 
presumed.  We  turn  now  to  the  second  specifi- 
cation, and  we  are  induced  to  consider  it  more 
because  of  our  desire  to  relieve  the  case  from 
doubt  upon  the  trial  than  because  of  any  error  in 
the  ruling.  That  assignment  embraces  the  de- 
fendant's objection  to  the  introduction  in  evi- 
dence of  the  City  ordinance  requiring  the  owners 
of  wharves  on  the  Schuylkill  and  Delaware  Rivers 
to  put  and  maintain  cap-logs  upon  them  of  a 
height  not  less  than  eight  inches.  The  plaintiff, 
in  one  of  the  counts  of  his  narr. ,  declared  upon 
the  ordinance  as  raising  a  duty  which  the  defend- 
ant was  bound  to  observe,  and  laid  the  damages 
resulting  from  the  loss  of  his  horse  and  cart,  as  a 
consequence  of  the  neglect  of  such  duty.  This 
count  could  not  have  stood  the  test  of  a  demurrer, 
or,  had  the  Court  been  asked  to  charge  that  upon 
this  count  the  plaintiff  could  not  recover,  and 
also  that  upon  the  remaining  counts  the  ordi- 
nance could  not  be  regarded  as  evidence,  it  would 
have  been  bound  so  to  charge.  For  let  us  sup- 
pose that  these  wharves  were  so  constructed  that 
extra  the  ordinance  no  charge  of  negligence 
could  arise,  and  hence  no  common  law  action 
would  lie ;  would  disobedience  to  this  regulation, 
of  itself,  subject  the  Company  to  such  charge  and 
action  ?  This  question  would  seem  almost  to  an- 
swer itself,  for,  if  it  be  affirmed,  then  may  civil 
remedies  be  given  or  taken  away  by  ordinances ; 
a  power  as  yet  quite  beyond  the  reach  of  muni- 
cipal legislation. 

The  National  or  State  Legislature  may  do  this, 
for  it  is  the  supreme  power,  and  as  such,  can 
make  that  immoral  which  was  before  indifferent, 
and  that  neglect  which  was  before  prudence,  but 
the  City  of  Philadelphia  has  no  such  power.  Its 
ordinances  are  but  police  regulations  enforceable 
by  penalties,  recoverable  by  actions  of  debt  or 
otherwise,  as  may  be  prescribed ;  but,  if  not  so 
enforced,  they  come  to  nothing.     An  ordinance 


may  forbid  the  maintenance  by  my  neighbor  of 
a  cesspool  upon  his  premises,  and  it  may  by  pen- 
alty compel  him  to  abate  it,  but  whether  it  does 
so  or  not  I  may,  if  I  am  damaged  thereby,  have 
my  common  law  action  against  him  ;  but,  if  I  am 
not  damaged,  I  am  without  remedy;  in  this  the 
ordinance  neither  helps  nor  hinders.  This  mat- 
ter is  well  stated  by  Spencer  J.  in  the  case  of 
Vandyke  v.  City  of  Cincinnati  (Disney's  Rep. 
532),  thus:  "I  conclude,  then,  that  the  ordi- 
nance imposed  upon  Harrison  a  public  duty 
alone,  which  can  only  be  enforced  by  the  pen- 
alty prescribed,  and  non-performance  of  which 
does  not  subject  him  to  a  civil  action  at  the  suit 
of  a  person  injured."  In  arriving  at  this  conclu- 
sion the  learned  justice  uses  the  argument  I  have 
thought  proper  to  adopt,  that  is,  an  ordinance 
cannot  create  a  civil  duty  enforceable  at  common 
law.  For  if  a  City  Council  has  power  so  to  do, 
if  it  has  the  power  to  create  such  obligation,  it 
must  also  have  the  power  to  restrict  it,  in  other 
words,  to  prescribe  the  sole  consequences  arising 
therefrom,  but  it  will,  we  apprehend,  be  conceded 
that  a  power,  like  the  one  here  indicated,  is 
wholly  heyond  the  province  of  such  a  body. 

There  are,  indeed,  cases  where  such  ordinances 
have  been  received  in  common  law  actions  for 
negligence,  but  they  are  generally  such  as  enter 
into  the  case  itself,  or  enforce  a  common  law 
duty.  Such  are  ordinances  regulating  the  speed 
of  railroad  trains  when  passing  through  towns  or 
cities.  Here  the  ordinance  may,  and  usually 
does,  enter  into  the  question  of  negligence,  for 
the  rate  of  speed  to  be  anticipated  has  much  to 
do  with  the  care  to  be  exercised  by  those  crossing 
the  tracks ;  so,  on  the  other  hand,  those  in  charge 
of  trains  are  not  only  subject  to  the  common  law 
duty  of  passing  through  towns  slowly  and  cau- 
tiously, but  they  must  know  that  persons  depend- 
ing upon  the  observance  of  the  municipal  regu- 
lations will  not  take  all  that  care  which  would  be 
required  in  the  open  country. 

The  case  in  hand,  however,  involved  no  such 
duties.  Whether  the  defendant  should  or  should 
not  have  had  cap-logs  upon  its  wharves  was  a 
matter  which  addressed  itself  to  the  judgment  of 
those  having  its  affairs  in  hand.  The  omission  of 
these  caps  did  not,  per  se^  involve  the  Company 
in  any  responsibility  beyond  the  penalty  of  the 
ordinance.  Neither  could  the  plaintiff  have 
placed  any  dependence  upon  the  observance  of 
such  ordinance,  for  he  knew  that,  if  it  applied  at 
all  to  the  defendants'  wharves,  it  had  not  been 
observed,  he  knew  that  he  must  depend  for  the 
preservation  of  his  property  upon  his  own  care 
and  skill,  and  these  failing,  he  then  had  his  com- 
mon law  remedy  for  compensation. 

Under  the  pleadings,  however,  the  ordinance 
was  properly  admitted ;  for  the  plaintiff  having 
declared  upon  it,  and  the  defendant  having  per- 
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mitted  the  case  to  go  to  trial  without  demurrer, 
or  any  other  traverse  than  that  involved  in  the 
plea  of  not  guilty,  he,  the  plaintiff,  had  a  right  to 
introduce  this  evidence  in  order  to  have  the  judg- 
ment of  the  Court  thereon.  It  follows  that  this 
case  can  be  reversed  only  for  the  error,  already 
adverted  to,  which  was  committed  in  overruling 
the  defendant's  offer  of  evidence  as  embraced  in 
the  third  specification. 

Judgment  reversed,  and  a  new  venire  ordered. 

Opinion  by  Gordon,  J. 


July  '76,  84.  Feb.  20,  1879. 

Esling's  Appeal. 
In  re  confirmation  of  Plan  No.  272. 

^oads  and  highways — Errors  and  appeals — Cer- 
tiorari—  What  errors  will  be  reviewed  on  cer- 
tiorari—  City  ordinance — Title  of  ordinance^ 
when  sufficient. 

On  a  certiorari  the  Court  will  review  only  what  actually 
appears  on  the  record. 

It  is  sufficient  if  the  title  of  an  ordinance  fairly  gives 
notice  of  its  subject  matter. 

Blood  z/..Mercelliott,  3  Sm.  391,  followed. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

This  was,  in  the  Court  below,  an  appeal  by 
Mary  A.  Esling  and  Amanda  F.  Hollahan  to  the 
Quarter  Sessions  of  Philadelphia  County,  from 
the  confirmation  by  the  Board  of  Surveyors  of 
Plan  No.  272,  of  lines  and  grades  between  Rit- 
ifer,  Geary,  and  Twenty-fifth  Streets,  and  the 
Schuylkill  River,  Twenty-sixth  Ward. 

Under  a  joint  resolution  of  the  City  Councils, 
passed  June  29,  1874,  viz  : — 

**  Resolution  directing  lines  and  grades  over  a  portion  of 
the  Twenty-sixth  Ward. 

"Resolved,  by  the  Select  and  Common  Councils  of  the 
City  of  Philadelphia,  That  the  Department  of  Surveys  be 
and  is  hereby  authorized  and  direcied  to  prepare  plans  in 
duplicate  of  the  lines  and  grades  of  so  much  of  the  Twenty- 
sixth  Ward  as  is  embraced  between  Twenty-fifih  Street 
and  the  river  Schuylkill,  and  Ritner  and  Geary  Streets." 

Plan  No.  272,  was  made  by  the  Board  of  Sur- 
veyors, and  confirmed  by  them  on  September  7, 
1874.  From  the  confirmation  of  this  plan,  an 
appeal  was  taken  on  December  5,  1874,  to  the 
Quarter  Sessions  under  the  Act  of  June  6,  1871. 
The  affidavit  of  the  appellants,  filed  in  their  ap- 
peal, alleged  that  they  were  **  freeholders,  within 
the  boundaries  of  said  plan  and  along  the  line  of 
the  new  street  laid  in  the  same  and  along  the  line 
of  Passyunk  Road  as  vacated  in  the  same,"  and 
contained  the  following  exceptions  to  the  plan : — 

(i)  The  joint  resolution  of  Councils  under 
which  said  plan  is  made  gives  no  authority  to  lay 


out  a  new  street.  (2)  The  said  resolution  only 
authorizes  a  plan  to  be  made  of  lines  and  grades. 
(3)  The  said  resolution  gives  no  authority  to 
straighten  and  widen  streets.  (4)  The  said  reso- 
lution gives  no  authority  to  vacate  a  street.  (5) 
The  said  plan  makes  two  Passyudk  Avenues 
from  Thirtieth  Street  to  river  Schuylkill  without 
authority.  (6)  The  new  street  is  unnecessary. 
(7)  The  new  street  entails  considerable  loss  and 
expense  upon  appellants  without  authority  of 
law.  (S)  The  new  street  entails  serious  l^ss  and 
expense  upon  appellants,  and  renders  useless  a 
portion  of  their  property  without  corresponding 
advantage  to  the  public  or  to  them.  (9)  The 
appellants  are  instructed  that  they  were  not 
allowed  a  proper  opportunity  to  present  their 
objections  to  said  plan  before  the  Board  of  Sur- 
veyors according  to  law.  (10)  The  said  joint 
resolution  is  not  a  sufficient  authority  for  the 
changes  made  by  said  plan.  (11)  The  said  joint 
resolution  is  defective  under  the  Act  of  Assembly 
of  May  23,  1874,  section  3,  and  is,  therefore, 
void. .  (12)  The  said  new  plan  is  unauthorized 
by  law. 

The  appeal  was  dismissed  on  June  2,  1876. 
The  record  consisting  of  the  docket  entries,  the 
above  affidavit  and  the  action  of  the  Court  below 
in  dismissing  the  appeal,  was  then  removed  by 
certiorari  to  the  Supreme  Court,  and  the  case  was 
heard  at  January  Term,  1878. 

On  the  argument,  appellants  produced  as  ex- 
hibits the  resolution  of  Jan.  29,  1874,  and  the 
Plan  No.  272,  and  alleged  that  the  plan  without 
authority  laid  down  an  entirely  new  street  from 
Twenty-fifth  Street  to  the  river  Schuylkill,  one 
hundred  and  twenty-five  feet  wide,  by  continuing 
and  widening  Passyunk  Road,  thereby  cutting  off 
a  long  strip  of  appellants*  land ;  and  that  a  portion 
of  the  road,  which  had  been  in  use  over  a  hun- 
dred years,  and  which  formed  one  boundary  of 
appellants'  tract,  was  vacated,  thereby  greatly 
injuring  them. 

The  Court,  after  consideration,  gave  the  fol- 
lowing interlocutory  opinion : 

**As  this  record  stands,  we  have  nothing  be- 
fore us  which  we  can  hear  and  determine.  The 
plan  exhibited  we  have  no  doubt  is  a  proper  ex- 
hibit, but  it  is  not  attached  to,  or  certified  with 
the  record.  It  exhibited  a  change  in  the  Pass- 
yunk Road  or  Avenue,  one  of  the  oldest  thorough- 
fares in  the  city  of  Philadelphia,  whereby  a  new 
route  is  laid  down,  of  the  width  of  one  hundred 
and  twenty  feet,  and  a  part  of  the  old  route 
vacated,  very  materially  affecting  the  interests  of 
the  appellants  to  the  Quarter  Sessions.  It  is  not 
our  province  to  review  the  action  of  the  Board  of 
Surveyors,  or  of  the  Court  of  Quarter  Sessions, 
excepting  so  far  as  their  action  involves  a  ques- 
tion of  power  appearing  in  the  case.  Now,  it  is 
alleged  that  the  Board  acted  upon  an  ordinance 
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ot  the  city,  containing  no  authority  to  lay  out 
new  streets  and  vacate  old  ones  but  merely  a 
power  to  regulate  the  lines  and  the  grades  of 
streets,  already  surveyed  on  the  general  plan  and 
to  report  their  work  in  apian.  The  plan  re- 
ported, it  is  alleged,  exhibits  an  unauthorized 
action  of  the  Board,  in  vacating  an  old,  and 
locating  a  new,  street,  and  hence  the  appeal.  On 
the  other  hand,  it  is  said,  the  form  of  the  ordi- 
nance is  the  same  as  that  ^ways  used  and  implies 
an  authority  to  alter,  not  only  lines,  but  routes. 
As  the  rights  of  the  appellants  depend  on  this 
question  of  authority,  we  are  disposed  to  hear  an 
argument  upon  the  character,  use,  and  effect  of 
the  ordinance  or  resolution,  as  it  is  termed,  of 
June  29,  1874. 

**To  this  end,  leave  is  given  to  withdraw  the 
record  on  file,  for  the  purpose  of  amendment, 
and  a  new  return  to  the  writ  of  certiorari,  as  if 
upon  a  certiorari  sur  diminution  of  the  record. 
The  appellant  can  then  move  the  Court  below, 
to  enter  in  full  nunc  pro  tunc  the  decree  in- 
volved in  the  entry  of  appeal  dismissed  June  29, 
1876,  and  forthwith  to  certify  to  us  a  copy  of  the 
resolution  of  June  29,  1874,  and  the  map,  or  a 
true  copy  thereof,  brought  into  the  Court  of  Quar- 
ter Sessions  by  thei  appeal  of  the  plaintiffs  in 
error.     Ordered,  February  4,  1878." 

*«Per  Curiam." 

In  accordance  with  this  opinion,  leave  was 
granted  by  the  Court  below  to  file  a  certified 
copy  of  plan  No.  272,  and  of  the  resolution  of 
Councils  of  June  29,  1874,  which  was  done,  and 
a  decree  entered  nunc  pro  tunc  dismissing  the  ap- 
peal, and  confirming  said  plan.  The  record, 
thus  amended,  was  returned  to  the  Supreme 
Court.  Ten  specifications  of  error  were  filed, 
the  most  important  of  which  denied  generally  the 
power  of  the  Board  of  Surveyors  under  the  above 
resolution  to  open  new,  or  vacate  or  widen  old 
streets.* 

McLaughlin  and  B.  H.  Brewster y  for  the 
appellants.  Two  questions  are  involved  in  the 
case.  First,  the  extent  of  the  authority  given  by 
the  resolution  of  June  29,  1874.  All  the  legis- 
lative authority  ever  given  to  the  Board  to  make 
plans  is  under  the  Acts  of  Assembly  of  April  2 1 , 
1855  (Purd.  Dig.  1288),  and  June  6,  1871  (P.  L. 
^353)-  The  language  of  the  former  is,  **  It  shall 
be  the  duty  of  Councils  under  the  supervision  of 
the  President  of  said  Board  to  cause  to  be  com- 
pleted ....  plans  and  surveys."  That 
of  the  latter,  *' The  Board  of  Surveyors  .  .  . 
shall  have  full  authority  to  examine  and  finally 
confirm  or  reject  all  plans  of  surveys,  .  .  . 
made  by  the  direction  of  the  Select  and  Common 

*  Plan  No.  272,  contained  only  the  lines  and  grades  of 
certain  streets  marked  on  it,  and  also  the  vacated  portion 
of  Passyunk  Road;  but  did  not  show  when,  or  by  what 
authority,  the  said  streets  were  opened  or  vacated. 


Councils."  Now  under  these  Acts  it  is  evident 
the  Board  must  only  act  in  obedience  to  the 
mandate  of  Councils.  What,  then,  was  this 
mandate.  The  resolution,  in  this  instance,  only 
directed  plans  to  be  prepared  **of  the  lines  and 
grades,*'  etc.  Under  this  authority,  however,  a 
new  street  was  made  and  an  old  one  vacated. 
This  was  clearly  ultra  vires.     See — 

Paynter  v.  Young,  4  Phila.  154. 

Ferree  t/.  Board  of  Surveyors,  9  Phila.  518. 

During*s  Appeal,  30  Leg.  Int.  153. 
Secondly.  The  title  to  this  resolution  is  defec- 
tive under  the  Act  of  Assembly  of  May  23, 1874, 
§  3.  The  wording  of  the  Act  is  **  no  ordinance 
shall  be  passed  through  Councils  except  by  bill, 
.  .  .  and  no  bill  shall  be  passed  containing  more 
than  one  subject,  ^  which  shall  be  clearly  ex- 
pressed in  its  title, ' "  If  the  language  of  the  reso- 
lution gives  such  broad  powers  as  have  been 
exercised,  its  title  is  certainly  not  clear.  If  it 
does  not,  the  Board  has  acted  ultra  vires, 

Gendell  (with  whom  was  W,  N,  West,  City 
Solicitor),  contra. 

The  appellants  have  no  status  in  Court,  for  it 
is  a  well  settled  rule  that  no  private  person  is  a 
proper  party  to  an  action  involving  public  inter- 
ests, unless  he  can  show  that  his  interest  differs  in 
kind  and  degree  from  that  of  the  rest  of  the 
public. 

Flanagan  v.  City,  8  Phila.  no. 

Heffner  v.  Com.,  4  Casey,  108. 
Now  it  nowhere  appears  that  the  appellants  are 
affected  at  all,  for  though  they  allege  they  are 
freeholders  within  the  bounds  of  the  plan,  and 
have  been  injured,  this  is  not  sustained  by  the 
record.  And  further  it  does  not  appear  by  the 
plan  that  any  new  streets  have  been  made  or  old- 
ones  vacated.  The  appellants*  allegations  to  this 
effect  are  dehors  the  record,  and  the  Court  can 
only  review  the  record  on  a  certiorari. 

Lastly,  the  subject  of  the  resolution  is  suffi- 
ciently expressed  in  its  title.  The  rule  is  that 
the  title  should  fairly  give  notice  of  the  subject  of 
the  act  so  as  to  reasonably  lead  to  inquiry  into  its 
body ;  and  this  has  clearly  been  done. 

Blood  V,  MercelHott,  3  Sm.  391. 

Dorsey's  Appeal,  22  Sm.  192. 

A  lie.  Co.  Home's  Case,  27  Sm.  77. 

State  Line  et  aVs  Appeal,  27  Id.  429. 

Mauch  Chunk  v,  McGee,  31  Sm.  433. 

March  3,  1879.  The  Court.  This  was  a 
certiorari  to  the  Court  of  Quarter  Sessions  of  the 
City  and  County  of  Philadelphia,  to  bring  up  for 
review  the  record  of  said  Court  dismissing  the 
appeal  of  Mary  A.  Esling  and  Amanda  F.  Holla- 
han  from  the  confirmation  of  Plan  No.  272  by 
the  Board  of  Surveyors  of  said  city. 

The  case  was  before  us  last  year,  when  it  was 
found  that  there  was  nothing  upon  the  record  to 
enable  us  to  form  an  intelligent  judgment  upon 
the  points  in  controversy.    In  order,  however, 
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that  no  injustice  might  be  done  the  plaintiffs  the 
following  order  was  made: — 

**  Leave  is  given  to  withdraw  the  record  on 
file,  for  the  purpose  of  amendment  and  a  return 
to  the  writ  of  certiorari  as  if  upon  a  certiorari  sur 
diminution  of  record.  The  appellant  can  then 
move  the  Court  below  to  enter  in  full  nunc  pro 
tunc  the  decree  involved  in  the  entry  of  appeal 
dismissed  June  29,  '876,  and  forthwith  to  cer- 
tify us  a  copy  of  the  resolution  of  June  29,  1874, 
and  the  map,  or  a  true  copy  thereof,  brought 
into  the  Court  of  Quarter  Sessions,  by  the  appeal 
of  the  plaintiffs  in  error." 

We  have  now  certified  to  us,  by  a  further  re- 
turn to  the  certiorari,  the  decree  of  the  Court 
below  made  nunc  pro  tunc^  a  copy  of  Plan  No. 
272,  and  a  copy  of  the  resolution  of  Councils  of 
June  29,  1874. 

The  plaintiffs  have  filed  ten  specifications  of 
error,  the  most  important  of  which  are  those 
which  deny  the  power  of  the  Board  of  Surveys, 
under  the  resolution  of  Councils,  10  lay  out  new 
streets,  and  to  straighten,  widen,  or  vacate  old 
ones. 

The  interest  of  the  plaintiffs  appears  nowhere 
except  in  their  affidavit  filed  in  the  Court  below 
upon  their  appeal.  In  it  they  state  that  they  are 
**  freeholders  within  the  boundaries  of  said  plan," 
and  that  said  plan  will  entail  considerable  loss 
and  expense  upon  them  without  authority  of 
law. 

A  great  deal  that  was  pressed  upon  us  at  the 
argument  was  outside  this  record.  Too  much 
stress  must  not  be  laid  upon  the  fact  that  we  per- 
mitted the  resolution  of  Councils  and  the  plan 
to  be  certified  to  us  upon  the  certiorari.  They 
were  not  legitimately  any  part  of  the  record  of 
the  Court  below,  nor  did  our  order  or  permission 
to  certify  them  make  them  so.  In  the  view 
which  we  take  of  the  case  any  further  comment 
on  the  effect  of  bringing  up  the  papers  referred 
to  becomes  unnecessary,  and  it  is  referred  to 
merely  to  prevent  misapprehension  hereafter. 

The  Act  of  6  June,  1871  (P.  L.  1353)  confers 
upon  the  Board  of  Surveyors  authority  to  confirm 
or  reject  all  plans  of  surveys  or  revisions  of  plans 
of  the  city  of  Philadelphia  when  the  same  shall 
have  been  made  by  direction  of  the  Select  and 
Common  Councils  of  the  said  city.  The  plan  in 
controversy,  No.  272,  was  made  under  this  Act. 
The  City  Councils,  by  their  joint  resolution  of 
June  29,  1874,  ordered  ''that  the  Department 
of  Surveys  be,  and  is  hereby  authorized  and  di- 
rected to  prepare  plans  in  duplicate  of  the  lines 
and  grades  of  so  much  of  the  Twenty-sixth  Ward 
as  is  embraced  between  Twenty-fifth  Street  and  the 
river  Schuylkill,  and  Ritner  and  Geary  Streets." 

In  order  to  ascertain  whether  the  Board  of 
Surveyors  exceeded  the  authority  contained  in 
this  resolution  we  must  look  at  what  they  have 


done  as  we  find  it  in  the  record.  And  for  the 
purposes  of  this  case,  giving  the  plan  all  its  effect 
as  though  a  part  of  the  record,  we  find  nothing 
in  it  but  the  lines  and  grades  of  the  streets  in  the 
territory  referred  to.  This  is  precisely  what  the 
resolutions  of  Councils  directed.  But  it  is  said 
new  streets  have  been  laid  out,  and  old  ones 
vacated.  All  this  is  dehors  the  record  and  the 
plan.  The  latter  furnishes  no-  information  as  to 
what  are  old  streets  and  what  new.  It  is  true  a 
street  is  marked  vacated.  But  vacated  when,  and 
by  what  authority  ?  For  aught  that  appears  it 
may  have  been  vacated  years  ago  by  order  of 
the  Court  of  Quarter  Sessions  upon  proceedings 
properly  had  for  that  purpose. 

The  difficulty  in  the  way  of  the  plaintiffs  is, 
that  they  cannot,  upon  a  certiorari,  have  the  case 
heard  as  upon  an  appeal.  Where  an  appeal  is 
given  by  Act  of  Assembly  the  parties  are  entitled 
to  be  heard  upon  the  merits.  The  certiorari 
brings  up  nothing  but  the  record,  and  we  are 
confined  strictly  to  questions  affecting  its  regu- 
larity. 

One  question  only  remains:  the  Act  of  23 
May,  1874  (P.  L.  230),  regulating  the  passage  of 
ordinances  by  Councils,  provides  that  '*no  bill 
shall  be  passed  containing  m6re  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title." 
This  clause  is  identical  in  language  with  the 
clause  in  the  Constitution  relating  to  Acts  of 
Assembly.  The  rule,  as  settled  by  numerous 
decisions  under  the  constitutional  provision,  is, 
that  it  is  sufficient  if  the  title  fairly  gives 
notice  of  the  subject-matter  of  the  act,  so  as  rea- 
sonably to  lead  to  an  inquiry  into  its  body. 
(Blood  V,  Mercelliott,  3  P.  F.  S.  391 ;  Church 
St.,  4  Id.  353;  Dorsey*s  Appeal,  22  Id.  192; 
Allegheny  County  Home's  Case,  27  Id.  77; 
State  Line  and  Juniata  R.  R.  Co.'s  Appeal,  Id. 
429;  Mauch  Chunk  f^.  McGee,  31  Id.  433.)  The 
resolution  in  question  is  entitled  **  Resolution 
directing  lines  and  grades  over  a  portion  of  the 
Twenty-sixth  Ward."  If  the  title  is  not  entirely 
beyond  criticism,  it  certainly  comes  within  the 
rule  laid  down  in  the  cases  above  cited.  Pro-*' 
ceedings  affirmed. 

Opinion  by  Paxson,  J. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


79 


Common  ^Jleas— 2.ato. 


C.  P.  No.  2.  April  19,  1879- 

Reed  v.  Church ;  Fox  v.  Same ;  Bingham 

V.  Same ;  Baker  v.  Same. 

Practice — BUI  of  particulars  of  matters  averred 
in  a  special  plea,  is  demandable  where  the  plea 
is  really  a  cross-action  against  the  plaintiff, 
Kule  on  defendants  to  furnish  a  bill  of  par- 
ticulars under  special  pleas. 

Assumpsit.  The  plaintiffs  declared  against 
the  defendant  as  makers  of  certain  promissory 
notes.  The  pleas  were  payment  with  leave, 
and  several  special  pleas  alleging  a  number  of 
items  of  set-off,  but  without  particularizing  dates 
of  payment  or  amounts.  The  plaintiffs  then 
took  this  rule  on  the  defendants,  to  show  cause 
why  they  should  not  furnish  a  bill  of  particulars 
of  the  matters  alleged  in  the  special  pleas  filed. 

A,  Sydney  Biddle  and  A,  B,  Shearer,  for  the 
rule. 

The  special  pleas  of  set-off  are  really  a  cross- 
action  by  the  defendants,  which,  to  save  circuit, 
has  been  consolidated,  by  the  statute  of  defalca- 
tion, with  the  trial  of  the  plaintiff's  case.  This 
is  for  the  defendant's  benefit,  but  is  not  to  de- 
prive the  plaintiff  of  any  of  the  rights  he  would 
have  had  if  the  cases  had  been  tried  separately. 
Thus,  in  South  Carolina,  it  has  been  held  that 
to  a  plea  of  set-off  several  replications  may  be 
pleaded,  inasmuch  as  the  plea  is  but  a  cross- 
action  ;  and  if  the  common  law  rule  of  one 
rephcation  were  to  hold,  the  plaintiff  might  lose 
a  legal  defence  (as  the  statute  of  limitations,  re- 
quired to  be  specially  pleaded)  which  he  would 
have  had  if  the  defendant  had  brought  his  sepa- 
rate action  against  him. 

Worth  V.  Fentress,  i  Dev.  419. 
Watts  V.  Greenlee,  2  Dev.  87.    . 
Holding  z/.  Smith,  i  Murph.  I5|. 
These  cases  were  cited  with  approval  by  the 
District  Court  in  Coulter  v.  Repplier  (3  Harris, 
208),  affirmed  in  the  Supreme  Court.     That  case 
directly  decided  the  plaintiff's  right  to  avail  him- 
self of  two  distinct  defences  (one  the  statute  of 
limitations)  to  a  plea  of  set-off,  though  no  repli- 
cation was  actually  filed. 

C.  S,  Patterson  and  W,  A.  Porter,  contra. 
The  rule  here  is  without  precedent.  No  case 
can  be  found  in  which  a  bill  of  particulars  has 
been  required  upon  a  plea.  It  is  the  defendant's 
gain  if  he  can  plead  in  such  a  way  as  to  limit  the 
number  of  the  plaintiff's  defences.  The  hard- 
ship is  not  peculiar  to  this  class  of  action,  but  is 
incidental  to  our  system  of  pleading.  Many 
cases  may  be  imagined  where  the  plea,  though 
not  by  way  of  a  cross-action,  states  matters  to 


which  two  replies  would  be  applicable  ;  but  that 
is  not  allowed,  otherwise  there  would  be  no  end 
to  pleading,  and  the  issues  would  so  increase  as 
to  render  a  simultaneous  trial  extremely  difficult. 
But  in  the  absence  of  authority  the  application 
should  be  refused.  If  the  practice  had  been  pro- 
per, we  should  have  adjudicated  cases  favoring  it. 
April  21,  1879.     ^"^^  absolute. 


C.  P.  No.  3. 


March  15,  1879. 

Flaherty  v.  Lindsay. 

Practice — Capias — Abatement  of  writ — Insuffi- 
ciency of  affidavit —  Venue — Name  of  defendami 
— Freeholder. 

Rule  to  show  cause  why  writ  of  capias  in  the 
above  cause  should  not  be  abated. 

The  affidavit  of  Michael  Flaherty,  plaintiff,  upon 
which  the  capias  was  issued,  was  as  follows : — 

Michael  Flaherty  v,  Thomas  Lindsay,  C.  P., 
March  T.,  1879,  No.  — 

Michael  Flaherty,  the  plaintiff  above  named, 
being  duly  sworn  according  to  law,  deposes  and 
says,  that  on  the  fifteenth  day  of  February,  A.  D. 
1879,  at  9  o'clock  in  the  morning,  the  defendant, 
in  the  county  aforesaid,  to  wit,  at  3006  Chestnut 
Street,  with  force  and  arms  made  an  assault 
upon  the  plaintiff  with  a  club  or  some  other 
heavy  instrument,  and  struck  deponent  so  vio- 
lently as  to  seriously  wound  deponent  and  tear 
open  his  upper  lip,  whereby  deponent  was 
obliged  to  have  the  same  sewed  up  by  a  surgeon, 
and  suffered  great  pain,  and  was  hindered  from 
attending  to  his  occupation  as  a  coal  heaver,  and 
deponent  has  been  damaged  to  the  amount  of 
five  hundred  dollars. 

Sworn  and  subscribed  this  >  MiCHAEL  X  FLAHERTY. 
3d  day  of  March,  1879  i  mark. 

W.  R,  McAdam,  for  rule. 

The  affidavit  is  insufficient,  because — 

(i)  No  venue  is  laid  in  it. 

Marquis  v.  Goldstein,  2  Weekly  Notes,  112. 
(2)  The  name  of  defendant  is  not  mentioned 
in  the  body  of  the  affidavit. 
Smith  V,  Bible,  I  Philada.  91. 
T.  &  H.  Practice,  vol.  i.  part  I,  p.  304  (note). 
The  writ  should  be  abated,  because  the  de- 
fendant is  a  freeholder;  and  he  should  be  al- 
lowed thirty  shillings  costs. 
Purd.  Dig.,  48,  pi.  46. 
James  R,  Booth,  contra. 
In  Smith  t^.  Bible  (i  Phila.  91)  no  Christian 
name  at  all  is  used;  and  the  Court  says  our 
practice  is  not  so  strict  as  the  English  practice, 
but  defendant  must  be   named,  meaning  that 
Bible  is  no  name. 

See  A.  B.  and  C.  B.  his  wife  v,  R.,  4*  Weekly 
Notes,  185. 
The  caption  of  the  case  is  part  of  the  affidavit 
by  our  practice.    Defendant  has  made  no  affi- 
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davit  that  he  is  a  freeholder.  In  Jack  v.  Shoe- 
maker (3  Binn.  280)  it  is  held  that  a  capias  can 
issue  against  a  freeholder  if  he  fails  to  put  in 
special  bail  on  notice.  •        C.  A.  V. 

March  22,  1879.     ^^^  absolute. 


C.  P.  No.  3.  Feb.  I,  1879. 

Wittman  v.  Building  Association. 

Building  Association — Suit  by  withdrawing  stock- 
holder— Losses  of  the  association  incurred  be- 
fore notice. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  **  copy  of  instrument"  filed  by  the  plain- 
tiff was  an  averment,  '*  that,  having  been  a  stock- 
holder of  the  corporation  defendant,  organized 
under  the  Act  of  Assembly  for  the  Incorporation 
of  Building  and  Loan  Associations,  and  having 
given  thirty  days'  notice  of  his  intention  to  with- 
draw from  said  corporation,  he  received  from 
the  said  defendant  a  writing,  of  which  the  fol- 
lowing is  a  true  and  correct  copy: — 

Philada.,  Aug.  1$,  1878. 
Paid  in  on  25  sh.  20  mo.,  I500  00 

"  **       subscription,  6  25 

Interest,  six  per  cent.,  25  30 


Deduct  40  cts.  per  share. 
Due  to  C.  Wittman, 


I531  55 
10  00 


I521  55 
P.  Hausmann,  Sect." 

The  affidavit  of  defence  set  forth  substantially 
that  certain  loans  were  made  by  the  association 
defendant  in  1876  and  1877,  as  stated  in  a  sched- 
ule thereto  annexed,  and  a  loss  occurred  thereon 
to  the  extent  of  ^14,140.92.  That  this  loss  was 
all  sustained  at  the  time  of  notice  of  withdrawal 
received  from  plaintiff  in  April,  1878;  that  this 
loss  divided  equally  among  the  shareholders 
would  be  ^10.47  per  share,  which,  under  the 
constitution  and  by-laws  of  the  association,  must 
be  deducted  from  moneys  paid  in  on  each  share 
of  stock ;  that  the  board  of  directors,  by  resolu- 
tion, have  directed  that  a  charge  of  J 10  per 
share  should  be  made  on  each  share  of  stock,  in 
order  to  cover  the  loss  sustained  by  the  ^associa- 
tion prior  to  the  notice  of  withdrawal  received 
from  plaintiff,  and  that  the  amount  due  to  plain- 
tiff is  but  I281.55,  which  amount  defendants  are 
willing  to  pay.  And  further,  that  the  statement, 
a  copy  of  which  is  filed  by  plaintiff,  was  not 
given  plaintiff  to  show  the  amount  due  to  him  as 
a  withdrawing  stockholder,  but  was  simply  given 
at  plaintiffs  request,  to  show  the  amount  paid  in 
by  him,  with  interest  at  six  per  cent.,  in  order  to 
serve  plaintifPs  own  uses. 

P,  K,  Erdman^  for  rule,  cited — 
Building  Ass.  v,  Silverman,  4  Weekly  Notes,  546. 

C.  A.  V. 


Feb.  8, 1879.  TheCourt.  This  case  does  not 
fall  within  the  terms  of  the  decision  in  Building 
Ass.  r.  Silverman  (supra).  The  affidavit  not 
only  declares  that  the  losses  were  sustained  at  the 
time  the  notice  of  withdrawal  -was  given,  but 
also  that  the  amount  claimed  by  plaintiff  was  not 
the  true  amount  due  him  at  the  tiipe  notice  of 
withdrawal  was  given. 

Rule  discharged. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  •  April  25, 1879. 

Commonwealth,  to  use,  v.  Laws  et  al 
Affidavit  of  defence  law — Instrument  within  the 

Act — Administration  bond — Loss  of   bond-- 

Averment — Adjudication    of    the     Orphans' 

Court  finding  proceeds  of  real  estate  in  tk 

hands  of  the  administrator. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt  on  an  administration  bond.  The  plain- 
tiff filed  a  copy  of  a  bond  in  the  customary  form 
similar  in  all  respects  with  that  required  by  the 
Act  of  Assembly  of  March  15,  1832  (Purd.  Dig. 
408,  pi.  20),  signed  by  the  defendants,  Laws, 
Fullaway,  and  Young,  in  the  sum  of  ?6ooo,  and 
an  averment  that  the  administration  book  in  the 
Register's  office  contains  the  entry  of  the  afore- 
said bond,  and  that  the  said  entry  was  made  at 
the  time  the  bond  was  given ;  that  the  bond  can- 
not be  found  in  the  Register's  oflRce ;  that  the 
form  is,  however,  prescribed  by  the  Act  of  As- 
sembly relating  thereto,  and  that  the  above  is  a 
copy ;  that  the  said  Laws  has  never  paid  any 
portion  of  the  fund  found  in  his  hands  as  ad- 
ministrator by  adjudication  of  the  Orphans' 
Court  thereto  annexed,  nor  has  the  said  Fullaway 
or  Young  paid  any  portion  of  the  amount  for 
which  they  are  liable.  He  also  filed  a  certificate 
from  the  Register  of  Wills  that  letters  of  admin- 
istration were  granted  April  11,  1868,  to  Laws, 
and  that  Fullaway  and  Young  were  his  sureties 
in  the  sum  of  six  thousand  dollars.  A  copy  of 
the  account  of  Laws  and  an  adjudication  of  the 
Orphans'  Court,  showing  a  balance  in  his  hands 
f6r  distribution  of  $2426.88,  the  fund  being  de- 
cedent's '*  share  of  the  proceeds  of  real  estate  of 
her  father  sold  in  1866,  and  remaining  unpaid 
until  the  death  of  his  widow,  which  occurred 
about  1872." 

The  affidavits  of  Fullaway  and  Young  set  forth 
(i)  That  they  were  unable  to  state,  and  unwil- 
ling to  admit,  that  the  bond  filed  by  the  plain- 
tiffs was  a  true  copy  of  the  bond  which  they 
signed. 

(2)  That  the  amount  sought  to  be  recovered 
represented  the  proceeds  of  real  estate  which 
were  alleged  to  have  come  into  the  hands  of  the 
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administrator,  but  which  were  in  no  wise  cov- 
ered by  the  bond  which  they  had  given ;  and 
lastly  the  affidavits  suggested  that  the  bond  filed 
was  not  such  an  instrument  as  would  entitle  plain- 
tiffs to  judgment  for  want  of  an  affidavit  of  de- 
fence. 

/.  Z.  Jones  (with  him  Thos,  J,  Ashfbn),  for 
the  rule. 

It  is  admitted,  as  well  as  shown  by  the  Regis- 
ter's certificate,  that  a  bond  was  filed  as  alleged. 
It  is  presumed  that  it  was  in  the  statutory  form, 
and  therefore  that  the  alleged  copy  filed  is  a  true 
copy. 

In  a  suit  on  a  lost  bond,  it  would  be  necessary 
merely  to  show  its  loss,  or  account  satisfactorily 
for  its  non-production,  then  its  contents  could 
be  proved. 

Rank  v,  Shewey,  4  W.  218. 

The  bond  filed  is  within  the  affidavit  of  de- 
fence law. 

Baker  v.  Olwyne,  2  Miles,  404. 

If.  not  within  the  affidavit  of  defence  law  it  is 
a  contract  of  suretyship,  and  therefore  the  plain- 
tiffs are  entitled  to  judgment. 

Audibert  v.  Young,  i  Weekly  Notes,  276. 
Montayne  z/.  Carey,  I  Id.  311. 
Slocnm  V.  Slocum,  8  W.  367. 
Comly  V.  Bryan,  5  Wh.  261. 

Nathan  H,  SharpUss  (with  him  Francis  S. 
Cantreil),  contra. 

The  Court.    Rule  discharged. 


C.  P.  No.  4. 


Kirk  V.  Ruckholdt. 


Feb.  15,  1879. 


Practice —  Contending  judgment  creditors —  When 

money  arising  from  sheriff's  sale  of  personalty 

will  not  be  ordered  into  Court. 

Rule  to  show  cause  why  money  arising  from 
a  sheriff's  sale  of  personalty  should  not  be  paid 
into  Court. 

An  affidavit  by  the  second  execution  creditor, 
in  support  of  the  rule,  set  forth  that  the  judg- 
ment, upon  which  the  property  was  sold,  was 
fraudulent  and  collusive,  in  that  the  note  upon 
which  it  was  obtained  was  without  consideration, 
and  was  given  for  the  sole  purpose  of  selling  the 
goods  levied  upon  in  order  to  defraud  the  de- 
ponent ;  that  the  defendant  and  the  first  execu- 
tion creditor,  who  is  his  stepson,  collusively 
attempted  to  have  the  sale  made  without  the 
knowledge  of  the  deponent ;  and  that  the  latter 
stated  to  the  deputy  in  charge  of  the  writs,  who 
said  that  he  feared  matters  were  not  exactly 
straight,  that  he  was  not  going  to  see  his  mother 
and  sisters  turned  out  of  house  and  home  with- 
out money. 

R,  P,  White  showed  cause. 


The  Courts  have  always  adhered  to  a  strict 
rule  in  ordering  the  proceeds  of  personal  prop- 
erty into  Court. 

Marble  Co.  v,  Burk,  5  Weekly  Notes,  124. 
Dunn  V.  Megarge,  6  Id.  204. 

W,  Horace  Hepburn^  for  the  rule. 

In  Dunn  v.  Megarge  {supra),  it  is  expressly 
stated  that  in  a  case  like  the  present  one  the 
funds  should  be  distributed  by  an  auditor.  We 
will  furnish  security  for  costs. 

The  Court.  (Thayer,  P.  J.)  The  rule  is 
for  the  sheriff  to  assume  the  responsibility  of  dis- 
tribution. When  a  state  of  facts  is  shown  to  ex- 
ist, by  proper  proofs,  which  renders  it  unsafe  for 
him  to  do  so,  the  Court  will  order  the  money  into 
Court,  not  otherwise. 

Rule  discharged. 

[See  following  cases.] 


C.  P.  No.  4.  March  29,  1879. 

Mathiews  v.  Webster. 

Practice — Fund  arising  from  sheriff's  sale  of 
personalty —  When  it  will  be  ordered  into  Court 
for  distribution. 

Rule  to  show  cause  why  the  fund  should  not 
be  paid  into  Court. 

The  sheriff's  sale  of  personal  property  which 
produced  the  fund  in  question,  J310.46,  was 
made  on  two  writs :  (i)  Webster  v.  Webster,  for 
$864;  and  (2)  Mathiews  v,  Webster,  for  ^2 186. 
A  landlord's  claim  was  filed  with  the  sheriff  for 
$350,  rent  due. 

Mathiews  filed  an  affidavit,  alleging  that  the 
first  writ  was  issued  under  a  judgment  confessed 
by  the  defendant  to  his  brother ;  that  execution 
was  issued  in  violation  of  an  agreement  to  the 
contrary ;  and  that  the  judgment  was  in  other 
respects  irregular  and  void. 

G,  C.  Purves  showed  cause. 

The  landlord's  claim  is  more  than  the  fund 
realized.  Neither  of  the  execution  creditors  will 
get  anything  after  it  is  paid. 

R,  C  Winship,  for  the  sheriff. 

This  rule  was  taken  by  the  sheriff  at  the  instance 
of  the  second  execution  creditor,  because  both  the 
other  claims  were  attacked. 

The  Court  (Thayer,  P.  J.).  It  is  not  the 
usual  practice  to  order  into  Court  a  fund  arising 
from  the  sale  of  personal  property ;  but  where 
the  sheriff  is  notified  of  facts  which  render  it  un- 
safe for  him  to  take  the  responsibility  of  distribu- 
tion upon  himself,  and  he  asks  to  pay  the  money 
into  Court,  it  is  usual  to  make  such  an  order. 

Rule  absolute. 

[See  preceding  and  following  cases;  also  Dunn  v. 
Megarge,  6  Weekly  Notes,  204.] 
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C.  p.  No.  4.  March  29,  1879. 

Geisel  et  al.  v.  Jones. 

Practice — Fund  arising  from  sheriffs  sale  of 
personalty —  Will  be  ordered  into  Court  for  dis- 
tribution on  application  of  sheriff  if  prima 
facie  case  of  risk  to  him  be  shown. 

Rule  to  show  cause  why  the  fund  should  not 
be  paid  into  Court. 

The  following  executions  against  the  defendant 
were  placed  in  the  sheriff's  hands ;  ( i )  The  Grand- 
om  Institution,  $400;  (2) Beckhause,  21188.83; 
(3)  Geisel  etal,  $793.66 ;  (4)  Watson,  I895.41. 
The  sheriff's  sale  of  personal  property  produced 
$1346.05.  Claims  were  filed  with  the  sheriff  for 
rent,  wages,  and  horse  keep,  aggregating  $372. 

Geisel  filed  an  affidavit  alleging,  that  prior 
to  the  date  of  the  Grandom  Institution  writ, 
Beckhause  caused  a  levy  to  be  made  upon  the 
horses  and  carriages  at  the  livery  stable  of  the  de- 
fendant ;  that  afterwards,  in  consideration  of  the 
reeceipt  from  the  defendant  of  his  promissory 
notes  indorsed  by  a  third  party,  Beckhause  agreed 
to  stay  his  writ  and  release  the  property  from  the 
levy;  that  the  writ  was  accordingly  marked 
stayed,  but  before  it  was  returned  to  the  Pro- 
thonotary's  office,  Beckhause  issued  an  alicts  fi. 
fa.,  and  levied  upon  the  same  property,  by  virtue 
of  which  levy  he  now  claims,  as  second  execu- 
tion creditor,  the  balance  in  the  hands  of  the 
sheriff. 

£.  Z.  Dixon,  for  Geisel. 

F,  C.  Brewster,  Jr. ,  for  Beckhause. 

Tull,  for  the  rule  (with  him  Wins  hip,  for  the 
sheriff). 

The  Court.  (Thayer,  P.  J.)  We  do  not,  as 
a  rule,  order  a  fund  arising  from  the  sale  of  per- 
sonalty into  Court  where  the  sheriff  is  willing  to 
assume  the  responsibility  of  distribution.  Where 
he  is  notified  that  a  prior  judgment  and  execu- 
tion are  attached,  and  he  desires  to  be  relieved 
from  risk,  it  is  usual  to  make  such  an  ofder. 

Rule  absolute,  and  it  is  ordered  that  the  sheriff 
have  leave  to  pay  into  Court  the  residue  of  the 
fund  remaining  after  satisfying  the  writ  of  the 
Grandom  Institution. 

[See  preceding  and  following  cases.] 


C.  P.  No.  4.  March  29,  1878. 

Barnum's  Universal  Exposition  Co.  v. 
O'Brien. 

Practice — Fund  arising  from  sale  of  personalty 
—  When  fund  will  be  ordered  into  Court  for 
distribution —  Claimant  avho  cannot  give  secu- 
rity does  not  lose  his  rights  by  failure  to  in- 
terplead. 

Rule  to  show  cause  why  the  fund  should  not  be 
paid  into  Court. 


The  execution,  issued  for  the  sum  of  $13,738.39, 
realized  J278.50. 

Adam  Forepaugh  filed  with  the  sheriff  an  affi- 
davit alleging  that  the  goods  levied  upon  belonged 
solely  to  him,  having  been  bought  by  him  al 
sheriff's  sale  with  his  own  money,  and  claimed 
that  the  fund  should  be  ordered  into  Court  to 
await  the  result  of  an  interpleader. 

Carpenter  showed  cause. 

The  claimant  should  have  proceeded  under  the 
sheriff's  interpleader  act. 

Wins  hip  y  for  the  sheriff,  desired  the  money  to 
be  paid  into  Court. 

The  Court.  (^Thayer,  P.  J.)  The  claimant 
is  not  to  lose  his  mterpleader  because  he  cannot 
give  security ;  this  is  the  settled  practice. 

Rule  absolute. 

[See  preceding  cases.] 


©rpfians'  €ourt. 


December,  1878. 

Williainson's  Estate. 

Executors  and  trustees  —  Responsibility  of-- 
When  liable  for  depreciation  of  illegal  invest- 
ments of  testator,  when  not  converted  by  them 
—  Commingling  of  trust  and  individual  funds^ 
Where  no  loss  has  cucruedfrom  such  action, 
and  it  has  merely  arisen  from  an  error  of 
.  bookkeeping,  commissiofts  will  not  be  dis- 
allowed, 

Sur  exceptions  to  auditor's  report. 
From  the  report  of  Thomas  J.  Worrell,  auditor 
of  the  accounts  of  the  executor  of  Thomas  Wil- 
liamson, deceased,  the  following  facts  appeared. 
The  testator  devised  and  bequeathed  to  his  son 
Passmore  Williamson  his  residuary  estate  in  trust 
during  the  life  of  his  widow,  to  pay  the  income 
in  equal  fifth  parts  to  the  said  widow  and  his  four 
children,  and  after  the  widow's  death  to  divide 
the  income  between  his  said  four  children.  In 
1873  ^hc  first  account  of  the  executor  was  filed 
and  referred  to  the  auditor.  The  counsel  for 
two  of  the  daughters  of  the  decedent  urged 
the  auditor  to  direct  the  sale  of  certain  securities 
belonging  to  the  estate  so  that  they  might  be  con- 
verted into  legal  investments.  This  the  auditor 
refused  to  do.  To  this  ruling  exceptions  were 
filed.  The  report  was  filed  in  1878,  and  upon 
argument  the  exceptions  were  dismissed. 

Before  the  auditing  Judge  of  the  second  and 
third  accounts  of  the  executor  it  was  urged,  on 
behalf  of  the  cestuis  que  trustent  that  he  should 
be  surcharged  with  the  market  value  of  the  secu- 
rities at  the  date  of  the  demand  for  their  sale. 
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It  was  also  contended  that  the  executor  had 
constantly  commingled  the  funds  of  the  decedent's 
estate  with  his  own,  and  in  consequence  as  well 
as  for  other  acts  of  alleged  negligence  he  should 
be  disallowed  all  commissions,  which  were  fixed 
by  the  will  at  five  per  cent.,  as  well  as  a  counsel 
fee  paid  by  him. 

All  of  which  requests  the  auditing  Judge  re- 
fused, and  exceptions  were  accordingly  filed  in 
behalf  of  the  legatees  and  cestuis  que  trustent. 

£,  Spencer  Miller y  for  Mrs.  Coggins. 

Thomas  H.  Speakman,  contra. 

December  28,  1878.  The  Court  (after  stat- 
ing the  facts).  In  the  absence  of  any  notice  to 
the  accountant  to  sell  and  reconvert,  the  case 
would  be  comparatively  free  from  difficulty. 
The  discretion  of  an  executor  or  trustee  is  neces- 
sarily large,  and  when  honestly  exercised  is 
.viewed  by  the  Courts,  as  the  cases  rather  empha- 
tically phrase  it,  with  tenderness.  His  first  duty, 
unless  otherwise  instructed,  ordinarily  is  to  sell  the 
personal  property  of  his  decedent.  But  in  the 
varying  circumstances  peculiai*  to  the  estate  or  to 
the  time,  a  high  sehse  of  duty  may  compel  him 
to  disregard  a  rule  which  was  really  meant  for  his 
protection,  and  to  assume  a  responsibility  from 
which  it  would  have  freed  him,  in  order  to  save 
the  estate  from  possible  disaster.  There  is  nothing 
new  in  this  principle.  Judge  King  said,  **  Al- 
though in  general  it  is  an  act  both  of  duty  and 
prudence  for  an  administrator  to  turn  the  testa- 
tor's goods  and  chattels  promptly  into  available 
funds,  yet  cases  may  be  readily  imagined  in  which 
too  sudden  a  sale  would  be  a  manifest  breach  of 
trust.  (Bosio's  Estate,  2  Ash.  437)  In  Neff's 
Appeal  (7  Smith,  91)  Judge  Sharswood  vindi- 
cated the  delay  of  an  executor  by  siying  that  if 
he  had  at  once  proceeded  to  judgment  and  exe- 
cution, the  whole  debt  would  have  been  proba- 
bly lost;  and  he  added  he  should  have  been 
discharged  with  a  just  encomium  on.  his  wise 
forethought  and  successful  fidelity  instead  of 
being  condemned  for  supine  negligence  or  wil- 
ful neglect.  It  would  be  affectation  to  collect 
authorities  upon  a  point  which  appeals  so  directly 
to  common  sense.  In  the  present  case  it  is  diffi- 
cult to  divide  the  twofold  function  conferred 
upon  the  accountant.  As  executor,  he  was  bound, 
in  the  absence  of  controlling  reasons  to  the  con- 
trary, to  convert  the  unemployed  assets  into  legal 
securities;  as  trustee,  he  was  directed  to  **  man- 
age the  estate  carefully  so  as  to  preserve  and 
keep  the  same  productive  of  income.'*  There  is 
no  necessary  conflict  between  the  two  characters, 
or  the  two  sets  of  duties,  but  it  is  very  evident 
that  the  one  permitted  a  larger  exercise  of  discre- 
tion than  the  other.  Properly  to  weigh  the  con- 
duct of  the  accountant  it  must  be  noted  that  he 
had  been  jointly  engaged  in  business  for  many 


years  with  his  father  the  testator ;  that  the  latter 
had  invested  largely  in  certain  favorite  and  pro- 
fitable securities,  and  that  the  securities  at  his 
death  had  come  in  bulk  into  the  hands  of  the 
accountant.  His  predilection  for  these  invest- 
ments was  fairly  the  result  of  his  intimate  associa- 
tion with  the  testator,  and  the  honesty  of  his 
motives  in  declining  to  substitute  for  them  legal 
securities  which  would  be  more  secure  but  less 
profitable  may  be  gathered  from  the  fact  that  the 
right  administration  of  the  estate  was  as  essential 
to  his  interests  as  to  those  of  the  exceptants.  But  it 
cannot  be  doubted  for  a  moment  that  the  latter 
had  a  right  to  insist  upon  a  literal  compliance  with 
the  terms  of  the  statutes  defining  legal  investments, 
and  it  would  be  a  most  dangerous  policy  to  up- 
hold a  life-tenant  in  the  enjoyment  of  high  divi- 
dends to  the  peril  of  those  in  remainder.  Even 
to  so  plain  a  doctrine  as  this,  however,  there  may 
be  some  exceptions.  In  the  present  case,  for  ex- 
ample, two  of  the  co-legatees  demanded  a  sale 
and  conversion  of  the  securities  left  by  the  testa- 
tor, but  the  auditor  refused  to  consider  the  motion, 
and,  acting  under  the  advice  of  counsel,  the  exe- 
cutor chose  to  disregard  it.  If  they  believed  that 
the  interests  of  the  estate  were  seriously  imperilled 
by  this  refusal,  the  parties  in  interest  had  an  open 
door  for  relief  through  this  Court.  But  they 
quietly  allowed  five  years  to  pass  during  which 
time  the  report  of  the  auditor  lay  unnoticed,  and 
at  the  end  of  that  interval  when  asked  if  they 
still  insisted  upon  a  sale,  declined  to  apply  for  it. 
This  delay  has  robbed  their  demand  of  all  its 
original  force,  and  may  almost  be  regarded  as  a 
silent  approval  of  the  course  pursued  by  the 
accountant.  At  all  events  in  determining  the 
measure  of  his  responsibility  we  cannot  consider  a 
demand  which  was  never  seriously  pressed.  The 
single  test  to  be  applied  to  his  conduct  is,  was  it 
characterized  by  good  faith  and  common  pru- 
dence? Apart  from  the  fact  that  the  accountant 
placed  hfmself  under  the  direction  of  counsel, 
which  according  to  Vey  v.  Emery  (5  Ves.  140) 
would  of  itself  have  saved  him  from  liability,  the 
facts  found  by  the  auditing  Judge  go  far  to  vindi- 
cate his  action  on  both  grounds. 

The  estate  of  the  testator,  although  large,  was 
not  entirely  free  from  complications,  owing  to 
the  fact  that  included  in  its  funds  were  those  of 
various  trusts  which  had  been  committed  to  the 
testator,  and  of  which  the  accounts  kept  were 
perhaps  not  as  clear  as  they  should  have  been. 
It  was  therefore  long  uncertain  how  large  a  por- 
tion of  the  assets  would  be  available  for  perma- 
nent investment,  and  the  securities,  in  which  the 
bulk  of  the  estate  was  invested,  were  nearly  all 
of  them  among  the  best  known  and  most  trusted 
in  the  market.  No  one  could  have  foreseen  in 
1873,  the  decline  which  afterwards  took  place  in 
some  of  the  stocks,  and  after  the  decline  had 
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fairly  set  in,  the  accountant  might  have  been 
justly  chargeable  with  folly  or  worse  if  he  had  sold 
more  than  he  could  help  at  what  would  have  been 
a  ruinous  sacrifice.  It  must  be  remembered  also 
that  the  question  of  mala  fides  is  agitated  not  by 
creditors,  but  by  legatees,  and  only  by  some  of 
them,  and  as  to  them  a  more  liberal  view  of  an 
accountant's  discretion  will  be  taken  than  as 
against  creditors.  (McNair's  App.,  4  R.  148; 
Bruner's  App.,  7  S.  46.)- 

One  other  point  may  be  adverted  to  as  bear- 
ing upon  the  question  of  good  faith.  In  refraining 
from  a  sale  and  reconversion  of  the  securities,  the 
accountant  was  depriving  himself  of  a  rate  of  com- 
pensation which  would  otherwise  have  been 
awarded  to  him,  and  in  this  regard  his  sense  of 
duty  even  if  a  mistaken  one,  was  paramount  to 
his  sense  of  personal  interest.  Without  further 
elaboration  or  reference  to  authorities,  which  are 
abundant  and  clear  upon  the  positions  here  as- 
sumed, the  exceptions  upon  this  point  are  dis- 
missed. 

With  the  failure  to  establish  the  charge  of  gross 
negligence  or  bad  faith  must  fall  the  demand  for 
a  disallowance  of  commissions  to  the  accountant. 
The  rate  of  his  commissions  was  fixed  by  the  will 
at  five  per  cent,  and  was  properly  allowed  at  that 
figure  in  the  adjudication.  For  the  reason  stated 
by  the  auditing  Judge  the  counsel  fee  paid  by  the 
accountant  was  a  reasonable  charge,  and  the  ex- 
ception to  its  allowance  must  be  dismissed. 

The  mmgling  by  the  accountant  of  the  funds 
of  the  estate  with  his  own  was  also  the  subject  of 
exception.  Nothing  can  be  said  in  defence  of 
this  practice,  and  it  is  usually  so  indicative  of 
negligence  or  fraud  as  to  call  for  the  infliction  of 
a  penalty.  Interest  upon  the  funds  so  perverted 
or  the  profit  which  they  would  have  earned  for 
the  accountant  would  be  at  once  awarded  to  the 
estate  if  either  the  amount  used  or  the  profit  were 
shown.  In  this  case,  however,  the  commingling 
of  funds  arose  from  the  feet  that  the  accountant 
frequently  paid  claims  against  the  estate  with  his 
own  moneys,  and  repaid  himself  with  the  first 
moneys  of  the  estate  thereafter  received  by  him, 
but  his  record  of  those  transactions  was  so  kept 
that  it  was  almost  impossible  to  ascertain  whether 
at  any  given  time  the  balance  of  cash  in  hand 
belong^  to  himself  or  the  estate.  It  was  not  de- 
nied that  when  his  account  was  finally  made  up, 
every  item  of  credit  was  satisfactorily  vouched, 
and  it  was  not  pretended  that  he  has  failed  to 
charge  himself  with  every  asset  that  had  come 
into  his  hands.  Moreover  it  was  not  shown  that 
any  loss  to  the  estate  or  profit  to  himself  had 
accrued. 

The  error  of  the  accountant,  and  it  was  a 
serious  one,  resolves  itself  into  an  error  of  book- 
keeping; but  it  was  free  from  a  suspicion  of 
fraud,  or,  as  we  have  seen,  from  proof  of  injury. 


It  would  be  a  harsh  measure  to  visit  upon  such  a 
transaction  the  punishment  which  is  due  only  to 
a  case  of  gross  disregard  of  duty. 

The  exception  is  disallowed. 

Exceptions  dismissed  and  adjudication  con- 
firmed. 

Opinion  by  Ashman,  J. 


Woods's  Estate. 


April  10,  1879. 


Orphans^  Court  practice-^ Execution  against  an 
administrator — Exemption  of  $300  in  case  of 
levy — Act  of  April  g,  1^49 — AdminisfrcUor 
who  has  converted  funds  of  the  estate  to  his 
own  usCf  not  entitled  to  such  exemption, 

Sur  petition  to  set  aside  sheriffs  appraisement 
The  petition  of  Jane  Woods  set  forth  that 
upon  the  adjudication  of  the  account  of  Wm.  J. 
Gallagher,  administrator  of  the  estate  of  the  hus- 
band of  petitioner,,  the  balance  in  the  hands  of  the 
admini^rator,  amounting  to  $638.57  less  the  sum 
of  J50  already  paid  by  him,  was  awarded  to  the 
petitioner,  but  that  he  had  made  default  in  the 
payment  thereof.  That  on  April  2d,  1879,  a 
writ  of  execution  in  the  nature  of  a  fieri  facias 
was  issued  out  of  the  Orphans*  Court,  by  virtue 
of  which  the  sheriff  levied  upon  the  goods  and 
chattels  of  Gallagher  at  No.  621  South  Ninth  St., 
and  advertised  the  same  to  be  sold,  whereupon 
Gallagher  claimed  the  exemption  of  I300  under 
the  Act  of  April  9,  1849.  That  the  sheriff  ac- 
cordingly made  an  appraisement,  and  was  about 
to  deliver  the  appraised  goods  to  Gallagher's 
agent.  That  the  petitioner  was  advised  that  Gal- 
lagher had  no  legal  claim  to  such  appraisement, 
as  he  had  fraudulently  appropriated  the  trust 
funds  to  his  own  use,  and  had  fled  the  jurisdic- 
tion of  the  Court  for  the  purpose  of  evading  the 
process  of  the  Court,  and  defrauding  his  credit- 
ors. 

The  prayer  of  the  petitioner  was  that  the  ap- 
praisement should  be  set  aside. 
C,  Davis y  for  the  petitioner. 
The  Act  of  1849  extends  only  to  actions  upon 
contract.  The  defendant  was  a  wrong-doer, 
and  was  not  therefore  entitled  to  the  benefit  ot 
the  Act. 

Act  of  9  April,  1849,  Purd*  Dig*  ^S^*  2  20. 

Lauck*s  Appeal,  12  H.  428. 

Gangwere's  Appeal,  12  C.  469. 

Carl  V,  Smiih,  8  Phila.  569. 

Emerson  v.  Smith,  i  Sm.  90. 

McCarthy's  Appeal,  18  Sm.  217,  219. 

Lorenz  v,  Wright,  6  Weekly  Notes,  539. 
Winshipy  for  the  sheriff,  cited  no  authorities, 
but  submitted  the  matter  to  the  Court. 

April  12,  1879.  The  Court  granted  the 
prayer  of  the  petitioner,  and  set  aside  the  ap- 
praisement. 
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Vol.  VII.]     THURSDA  K,  JUNE  j,  1879.    [No.  6. 


g)MPteme  €ourt* 


Jan.  77,  153- 


February  i8,  1879. 

Simpson  v.  Neill. 


Rivtrs —  Waterfronts — Riparian  owners ^  rights 
of  to  use  of  Ti^ater  of  river  Delaware — Act  of 
8  April,  1 8^1 —  Constitutional  law. 

The  water  of  the  Delaware  at  Philadelphia  between  low 
water-mark  and  the  Port  Warden's  line  is  held  merely  by 
license  fVom  the  Commonwealth,  and  under  such  laws  as 
the  Legislature  may  see  fit  to  enact. 

The  Act  of  8  April,  1851,  conferring  on  the  Board  of 
Port  Wardens  jurisdiction  of  controversies  as  to  wharfage 
between  owners  of  adjoinine  wharves,  dealing  as  it  does 
with  statutory  rights,  is  not  m  derogation  of  the  right  of 
trial  by  jury.  ♦ 

A.  owned  a  portion  of  the  wharf  with  a  pier  extending 
into  the  river.  B.  owned  the  remaining  portion  of  the 
wharf  with  a  pier  extending  parallel  with,  and  at  the  dis- 
tance of  64  feet  from  A.*s  pier.  Between  the  piers  was  a 
water-dock : 

Heldy  that  thsse  piers  were  adjoining  wharves  within 
the  meaning  of  the  above  Act  of  Assembly. 

Error  to  the  Coriimon  Pleas  No.  2,  of  Phila- 
delphia County. 

Debt,  by  Neill  against  A.M.  Simpson,  upon  an 
award  of  the  Board  of  Port  Wardens  determining 
the  wharfage  due  the  plaintiff  from  the  defend- 
ant. Pleas,  Nil  debet,  payment,  with  leave,  etc., 
and  set  off. 

At  the  trial,  before  Mitchell,  J.,  the  following 
facts  appeared:  In  1867  James  Simpson  and 
Neill  were  tenants  in  common  of  certain  land 
extending  from  Swanson  Street  to  the  line  fixed 
by  the  Board  of  Port  Wardens  in  the  Delaware 
River,  including  a  wharf  with  two  piers  running 
into  the  river  in  parallel  lines,  and  at  the  distance 
of  64  feet  from  each  other,  and  separated  by  a 
water-dock  or  slip.  In  that  year  Neill  conveyed 
to  A.  S.  and  A.M.  Simpson  a  portion  of  this  land, 
including  a  portion  of  the  wharf  and  the  south- 
ernmost pier,  "  together  also  with  all  and  singu- 
lar the  machinery  fixtures,  etc.,  and  together  also 
with  all  and  singular  other  the  buildings  and  im- 
provements, ways,  streets,  alleys,  passages,  waters, 
water-courses,  wharves,  docks,  landings,  landing- 
places,  rights,  liberties,  privileges,  hereditaments, 
and  appurtenances. ' '  On  the  same  day,  in  consid- 
eration of  this  grant,  Simpson  conveyed  to  Neill 
the  remaining  portion  of  the  land  previously  hejd 


in  common,  including  the  rest  of  the  wharf  and 
the  northernmost  of  the  two  piers.  The  deed 
contained  a  conveyance  of  appurtenances  in  the 
tegms  of  the  other  deed.  The  line  between  the 
properties  when  protracted  into  the  river,  fell 
either  on  or  a  few  inches  northward  of  the  north 
line  of  the  Simpsons'  pier,  thus  giving  Neill 
nearly  if  not  quite  the  whole  of  that  portion 
of  the  dock  lying  between  the  two  piers.  A 
diflficulty  between  Neill  and  the  Simpsons  hav- 
ing arisen  respecting  the  use  of  the  water-dock 
between  the  piers,  the  former  applied  to  the 
Board  of  Port  Wardens  to  determine  what  pro- 
portion of  wharfage  collected  from  vessels  moored 
to  the  Simpsons'  pier  in  the  dock,  the  latter 
should  pay  him.  The  Board  having  decided 
that  NeUl  was  entitled  to  one-third  of  the  money 
so  collected,  he  brought  this  suit  therefor,  and 
proved  that  the  wharfage  between  certain  dates 
amounted  to  J579.25.  The  defendant  testified 
that  his  pier  could  be  conveniently  used  only  on 
the  side  next  to  the  dock.  The  Court  directed 
a  verdict  for  the  plaintiff  for  one-third  of  $579.25, 
and  judgment  was  entered  accordingly,  where- 
upon the  defendant  took  this  writ,  assigning  that 
instruction  for  error. 

E,  Spencer  Miller^  for  the  plaintiff  in  error. 

The  proceeding  before  the  Board  of  Port  War- 
dens was  under  the  Act  of  April  8,  185 1  (P.  L. 
354)  **to  apportion  the  rent  of  wharves  and 
docks  in  the  port  of  Philadelphia."  It  provides 
that  when  the  owners — 

"  of  adjoining  wharves,  docks,  landings,  or  river  fronts 
shall  disagree  as  to  the  apportionment  of  the  wharfage  or 
dockage  payable  to  them  in  accordance  with  their  titles 
by  persons  making  use  of  the  same,  or  by  vessels  lying  in 
front  thereof,  it  shall  be  the  duty  of  the  Master  Warden 
and  Board  of  Wardens  of  said  port  ...  in  accordance 
with  the  established  custom  and  usages  of  the  port  .  .  . 
to  determine  the  relative,  proportions  of  such  wharfage  and 
dockage  belonging  to  the  several  properties  of  such  ad- 
joining wharves.  .  .  .  Provided^  That  nothing  herein 
contained  shall  be  construed  to  authorize  the  said  wardens 
to  take  cognizance  of  any  questions  involving  the  title  to 
such  property;  but  such  jurisdiction  and  the  power  to  en- 
force the  rights  of  the  owners  of  said  wharves,  docks  .  .  . 
shall  exist  and  remain  in  the  proper  courts  of  law." 

This  Act  applies  to  the  owners  of  adjoining 
wharves,  not  of  piers  separated  from  each  other 
by  64  feet  of  water. 

It  might  well  be  that  vessels  could  not  lie  at 
short  wharves  without  obstructing  the  property 
of  more  than  one  owner.  No  obstruction  is  pos- 
sible in  the  case  of  widely  separated  piers,  and 
the  reason  of  the  law  fails ;  but  if  the  law  was 
intended  for  such  a  case  as  this  it  is  unconstitu- 
tional. ITie  common  law  right  of  access  to  the 
water  enjoyed  by  riparian  owners  cannot  be 
taken  away  by  statute.  The  use  of  the  water  in 
the  dock  was  such  a  right  or  easement  in  the 
Simpsons,  confirmed  by  the  express  provisions 
of  Neill's  deed.    The  Act  forbids  the  wardens  to 
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take  "cognizance  of  any  questions  involving  the 
title  to  said  property;*'  and  they  could  not  con- 
sider the  force  of  the  words  in  the  deed  without 
disregarding  this  provision. 

The  Act  is  also  unconstitutional  in  providing 
for  the  ascertainment  of  common  law  rights  and 
a  measure  of  damages  without  a  trial  by  jury. 

H,  Flanders  and  D,  W,  Sellers ^  contra. 

The  Act  of  April  8, 1868  (P.  L.  755),  settles  the 
question  of  the  extent  of  Simpson's  water-front : 
**  the  breadth  of  water-front  appertaining  to  each 
owner  on  the  river  bank  shall  be  determined  by 
protracting  the  lines  of  the  land  to  the  line 
established  as  the  limit  to  which  wharves  may  be 
built."  The  line  of  Simpson's  property  pro- 
tracted falling  on,  or  a  few  inches  north  of, 
Simpson's  pier,  it  is  not  pretended  that  vessels 
could  be  moored  on  the  north  side  of  that  pier 
without  being  in  front  of  the  portion  of  the  wharf 
owned  by  Neill. 

If  Simpson  was  dissatisfied  with  the  apportion- 
ment of  the  wardens  he  should  have  appealed, 
under  the  Act  of  April,  185 1  (P.  L.  722).  The 
case  is  clearly  within  the  jurisdiction  of  the  war- 
dens, and  not  within  the  exception  in  the  pro- 
viso of  the  Act. 

March  17,  1879.  The  Court.  We  think 
there  is  nothing  in  the  points  made  on  the  con- 
veyances so  much  relied  on  by  the  learned  and 
zealous  counsel  for  the  plaintiff  in  error.  If  the 
deed  Neill  to  Simpson  contained  the  general 
words  ** waters,  docks,"  etc.,  so  did  the  deed 
Simpson  to  Neill  of  the  same  date,  and  the  one 
was  a  fair  set-off  against  the  other.  But  in  truth 
neither  party  had  any  right  to  convey  the  waters 
and  docks,  being,  as  they  were,  part  of  the  river 
Delaware.  These  words  could  have  no  more 
effect  on  the  rights  of  the  respective  parties  than 
would  a  conveyance  of  a  lot  on  a  public  street 
**with  all  the  streets  and  highways  thereunto 
appertaining." 

All  the  property  on  the  river  front  of  the  city 
below  low  water- mark  of  the  river  Delaware  b 
held  merely  by  license  from  the  Commonwealth, 
under  and  subject  to  such  laws  and  resolutions  as 
the  Legislature  has  seen  fit  to  enact.  It  cannot, 
we  think,  be  doubted  that  these  wharves  were 
adjoining  within  the  letter  and  spirit  of  the  Act 
of  185 1,  and  would  be  so  though  the  piers 
were  one  hundred  feet  apart,  provided  there  was 
no  intervening  wharf  or  pier.  That  the  claim  of 
the  defendant  below  was  derived  from  and  alto- 
gether dependent  upon  statutory  enactment  is  a 
sufficient  answer  to  the  argument  that  the  Act  of 
Assembly  vesting  jurisdiction  in  the  wardens  is 
unconstitutional,  as  depriving  the  defendant  of 
his  right  to  a  trial  by  jury. 

Judgment  affirmed. 

Per  Curiam, 


July,»78,  119. 


Adams's  Appeal. 


Janaary  29,  1879. 


Easement — Dominant  and  servient  tenement — 
Sheriff's  sale —  When  purchaser  takes  servient 
property  discharged  from  the  easement. 

A  privilege  or  servitude  annexed  to  a  property  in  favor 
of  an  adjmning  property,  must  be  palpable  and  roanifest, 
and  notoriously  permanent  in  its  nature.  "Where  an  ex- 
amination of  the  premises  would  show  nothing  more  than 
a  mere  temporary  arrangement  for  the  convenience  of 
tenants,  a  sheriff's  vendee  will  take  the  property  freed 
from  the  burden  of  such  an  arrangement. 

Appeal  from  the  Common  Pleas  No.  4,  of 
Philadelphia  County. 

This  bill,  filed  by  Frederick  Adams  against 
Patrick  Bradley,  set  forth:  that  one  Jane  O. 
James,  being  the  owner  of  the  property  shown 
in  the  following  plan,  mortgaged  it  as  ojie  piece. 

Race      Street, 


16 


16 


Alley   12  feet   wide. 

Subsequently,  the  said  mortgage  was  sued  out, 
and  the  property  sold  under  judgment  thereon, 
on  November  5,  1877.  For  said  sale  the  prem- 
ises were  divided  by  the  sheriff's  description  into 
three  properties,  according  to  the  lines  of  the 
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plan,  and  the  same  were  sold  and  deeds  executed 
therefor  according  to  the  appropriate  descriptions. 
At  the  sale  the  plaintiff  purchased  the  proper- 
ties Nos.  2  and  3,  and  the  defendant  purchased 
No.  I .  A  way  had  always  existed,  leading  from 
the  door  in  house  No.  3,  to  the  privy  appropriated 
to  that  house,  which  wjis  the  centre  one  of  the 
three  on  the  plan.  The  said  way  was  enclosed 
by  a  fence.  Over  the  said  way  a  flat  was  erected 
for  the  use  of  the  occupiers  of  house  No.  3,  and 
accessible  to  them  by  a  window  in  the  third 
story.  These  conveniences  had  been  used  and 
enjoyed  by  the  occupiers  of  said  house  from  the 
time  of  its  erection. 

The  defendant  threatened  and  commenced  to 
tear  down  the  superstructure  of  the  said  centre 
privy  ^  far  as  it  extended  over  the  said  sheriff's 
line,  and  to  shift  the  said  fence  to  the  same  line, 
thereby  closing  the  said  door  in  house  No.  3, 
and  also  .to  tear  down  the  said  flat  so  far  as  it 
projected  over  the  said  line.  The  bill  prayed  an 
injunction. 

The  answer  admitted  the  material  allegations 
of  the  bill,  but  set  up  that  the  privy  and  flat,  as 
the  plaintiff  claimed  to  enjoy  them,  were  en- 
croachments upon  the  defendant's  rights;  and 
claimed  the  right  to  enjoy  the  property  accord- 
ing to  the  metes  and  bounds  as  described  in  the 
sheriffs  deed. 

The  Court,  after  argument,  dismissed  the  bill ; 
whereupon  complainant  appealed,  assigning  for 
error  the  action  of  the  Court. 

Henry  C.  Titus^  for  appellant. 

The  conveniences  annexed  to  property  No.  3, 
by  the   owners  of  the  whole,  were  open  and 
notorious,   and   hence  passed    to  the  sheriff's 
vendee,  after  the  division  of  the  property. 
Cannon  v,  Boyd,  23  Sm.  1 79. 
Scibcrt  V.  l,evan,  8  Barr,  383. 
X^verdeer  v,  Updcgraff,  19  Sm.  no. 
Kieffer  v,  Imboff,  2  Casey,  438. 

A.  P,  Douglass,  for  appellee. 

An  basement  can  only  exist  by  prescription  or 
necessity.  Here  there  is  no  pretence  of  such 
a  necessity  as  the  law  requires.  An  examination 
of  the  authorities  cited  by  the  complainant  will 
show  this. 

March  3,  1879.  The  Court.  What  was 
claimed  by  the  plaintiff  as  a  permanent  easement, 
was  evidently  a  mere  temporary  arrangement  for 
the  accommodation  of  tenants.  Admitting  that 
the  bidders  at  sheriff's  sale  could  have  gained 
admittance  so  as  to  have  known  of  it,  they  could 
not  have  regarded  it  as  of  a  permanent  character, 
as  it  must  1^  to  fasten  it  upon  a  purchaser  with- 
out an  express  reservation.  Cannon  v,  Boyd 
(23  P.  F.  Smith,  179),  following  in  the  line  of 
all  the  previous  adjudications,  holds  that  **  if  the 
condition  of  the  properties  at  the  sheriff's  sale 
was  such  as  to  indicate  that  the  occupants  of  the 


one  property  used  the  alley  in  question,  and  had 
a  right  to  do  so,  the  verdict  should  be  for  the 
plaintiff."  In  Kiefler  v,  Imhoff"  (2  Casey,  438), 
it  is  said  that  the  pretended  privilege  or  servitude 
must  be  palpable  and  manifest,  and  obviously 
permanent  in  its  nature.  We  think  the  Court 
below  were  entirely  right  upon  the  case  as  pre- 
sented on  bill  and  answer,  in  dismissing  the  bill. 

Decree  affirmed  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Per  Curiam. 


July,  '78,  61  &  62.  Jan.  22,  1879. 

Junction  Railroad  Company  v.  The  City 
of  Philadelphia,  to  use,  etc. 

Municipal  lien — Non-liability  of  road-bed  of  rail- 
road company  for  paving  claim — Estate  or 
easement  held  by  railroctd  compcuiy. 

A  municipal  claim  for  paving  does  not  lie  against  the 
road-bed  of  a  railroad  company.  It  is  immaterial  to  such 
purpose  whether  the  railroad  company  own  the  fee  in,  or 
merely  the  easement  over,  the  land  sought  to  be  liened. 

The  right  of  way  acquired  by  a  railroad  company  is  ex- 
clusive at  all  times  and  for  all  purposes. 

The  liability  of  real  estate  of  a  railroad  company  other 
than  the  road-bed,  for  a  municipal  claim  for  paving,  not 
decided. 

City  of  Philadelphia  v.  Phila.  Wilm.  and  Bait.  R.  R. 
Co.,  9  Casey,  41,  followed. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

A  claim  for  paving  was  filed  by  the  city  of 
Philadelphia  to  the  use  of  Holgate,  against  a  lot  of 
ground  of  the  Junction  Railroad  Company,  situ- 
ate on  the  south  side  of  Girard  Avenue,  140  feet 
east  of  Thirty-eighth  Street  in  the  city  of  Phila- 
delphia, 60  feet  front  and  250  feet  deep. 

The  affidavit  of  defence  filed  to  the  sci,  fa, 
averred :  **  That  the  railroad  of  said  company  is 
a  public  highway  for  the  transportation  of  pas- 
sengers and  freight ;  that  the  premises  described 
in  the  claim  filed  in  the  above  entitled  case,  con- 
stitute a  section  of  the  roadway  of  this  company, 
being  a  strip  of  ground  sixty  feet  in  width,  ex- 
tending northwardly  from  Girard  Avenue,  and 
used  exclusively  for  railroad  purposes ;  that  the 
paving  for  the  cost  of  which  said  claim  was  filed 
was  done  exclusively  upon  Girard  Avenue,  a 
public  highway  of  the  city  of  Philadelphia,  which 
crosses  the  railroad  of  the  said  company  by  means 
of  a  bridge  at  a  point  considerably  above  the 
grade  of  the  said  railroad,  and  almost  at  a  right 
angle  thereto.  The  grade  of  the  said  street  was 
fixed  by  the  city  of  Philadelphia,  and  the  said 
paving  was  done  exclusively  upon  the  said  bridge 
(about  thirty-six  feet  in  length),  and  the  ap- 
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proaches  thereto,  which  rest  upon  the  roadway 
of  this  company ;  but  in  no  other  sense  was  any 
portion  of  said  paving  done  upon  any  property 
owned  by  the  company,  or  upon  premises  adjoin- 
ing the  property  of  this  company.  The  said 
company  has  not,  does  not,  and  cannot  derive 
the  slightest  benefit  from  the  said  paving;  and 
this  deponent  is  advised  by  counsel  that  the  said 
company  is  not  liable  for  the  cost  thereof." 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  made  absolute,  the  Court 
(per  Yerkes,  J.)  delivering  the  following  oral 
opinion:  "ITie  case  of  City  v.  Railroad  Com- 
pany (9  Casey,  41)  must  govern  wherever  it  is 
applicable;  but  in  that  case  the  railroad  com- 
pany only  possessed  an  easement  and  were  not 
the  owners  of  land.  In  the  case  before  us  the 
defendant  company  owns  the  land.  The  acts  rela- 
tive tQ  paving  make  the  owners  of  land  liable  for 
paving.  We  cannot  find  authority  to  apply  a  rule 
to  railroad  companies  owning  land  different  from 
that  applicable  to  private  persons.  It  may  be 
that  any  proceedings  to  enforce  the  lieh  would 
vest  a  title  subject  to  the  easement  or  the  fran- 
chises of  the  company ;  but  that  does  not  seem 
any  reason  why  whatever  interest  the  company 
may  have  in  the  land  in  excess  of  the  necessities 
of  the  easement  should  not  be  subject  to  lien  and 
levy  and  sale.  The  claim  is  against  a  lot  sixty 
feet  in  width.  There  is  no  averment  that  so  much 
land  is  necessary  for  the  enjoyment  of  the  fran- 
chises vested  in  the  defendant,  and  the  fact  is 
that  much  of  the  land  is  not  so  used,  and  it  was 
so  admitted  on  the  argument.  If  the  land  against 
which  the  lien  is  filed  is  not  used  for  corporate 
purposes,  why  should  it  not  be  subject  to  lien, 
etc? 

"  We  do  not  see  why  an  interest  in  land  in  ex- 
cess of  the  easement,  and  why  land  owned  by  a 
railroad  company,  and  not  used  for  the  pur- 
pose of  its  corporate  franchises,  should  not  be 
subject  to  a  paving  lien.  To  this  extent  we  hold 
that  defendants  are  liable.  Nor  can  the  fact  that 
the  ground  is  below  grade  affect  the  question. 
If  it  was  so  held,  there  would  be  no  reason  why 
private  owners  of  land  above  and  below  grade 
should  not  be  exempted.*' 

The  defendant  took  a  writ  of  error,  assigning 
for  error  the  entering  of  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Thomas  Hart,  Jr.,  for  the  plaintiff  in  error. 

It  was  not  admitted  upon  the  argument  in  the 
Court  below  that  much  of  the  land  against  which 
these  claims  were  filed,  was  not  used  for  the 
necessary  enjoyment  of  the  company's  franchises. 
It  is  expressly  stated  in  the  affidavit  that  the  strip 
of  ground  in  question  is  a  section  of  the  roadway 
used  exclusively  for  railroad  purposes.  Legisla- 
tion upon  the  subject  of  the  collection  of  munici- 
pal claims  was  not  intended  to  authorize  the  soil 


of  one  public  road  to  be  taxed  in  order  to  raise 
funds  to  make  or  improve  a  neighboring  one. 

City  of  Phila.  v.  Phila.  Wilm.  and  Bait.  R.  R.  Co. 
9  Casev,  41. 

City  of  Phila.  v.  Eastwick,  1 1  Id.  75. 
The  occupation  of  land  by  a  railroad  company 
is  necessarily  so  exclusive  that  there  is  practically 
no  difference  between  the  fee-simple  value  of  the 
land,  and  the  damages  for  the  easement  of  the 
way.  No  one  pretends  that  other  property  owned 
by  a  railroad  company,  used  for  offices,  shops  and 
the  like,  would  be  exempt  from  claims  of  the 
character  of  the  present  one.  The  liability  would 
not,  however,  depend  upon  the  fact  of  an  abso- 
lute ownership,  though  that  would  exist,  but  upon 
this,  that  the  offices  and  shops  of  a  railroad  com- 
pany are  not  necessary  constituent  parts  of  the 
railroad.  It  is  the  use  and  purpose  to  which  the 
property  of  a  railway  company  is  put  which  de- 
termines its  liability  to  taxation.  It  is  the  public 
works  held  by  corporations,  with  their  neces- 
sary appurtenances,  which  are  exempt  from  taxa- 
tion. 

Carbon  Iron  Co.  v.  Carbon  Co.,  3  Wr.  251. 
In  R.  R.  Co.  V,  Berks  Co.  (6  Barr,  70),  the 
water  stations  and  depots  of  a  railroad  company 
were  held  to  be  exempt  from  taxation.  No  dis- 
tinction has  ever  been  made  or  attempted  between 
the  fee  and  the  easement. 

Lehigh  Coal  and  Nav.  Co.  v,  Northampton  Co.,8  W. 

&  s.  334. 

Navigation  Co.  v.  The  Commissioner,  I  Jones,  202, 
Del.  and  Hud.  Canal  Co.  v.  The  Commissioners,  3 

Harris,  351. 
Plymouth  R.  R.  Co.  v,  Colwell,  3  Wr.  337. 
Northampton  Co.  v,  Lehigh  Coal  and  Nav..  Co.,  25 

Sm.  401. 
Lodge  V,  The  Phila.  Wilm.  and  Bait.  R.  R.  Co.,  8 
Phila.  345. 
As  for  execution,  the  Act  of  April  7,  1870 
(Purd.  Dig.  291),  provides  for  a  sale  of  a  railroad 
as  an  entirety  only;  the  intent  of  the  Acfis  to 
avoid  the  sale  of  fractional  parts.     The  depth  of 
the  lots  sought  to  be  liened  is  arbitrarily  fixed  in 
the  claims,  being  actually  several  miles. 

Thomas  J.  Ashton,  for  the  defendants  in 
error. 

The  general  legislation  on  the  sul^ect  of  muni- 
cipal claims  for  paving,  especially  the  Act  of 
April  21,  185 1*  (P.  L.  385),  fixes  the  liability  of 
the  road-bed  of  a  railroad  company,  unless  it  be 
exempted  by  some  Act  of  Assembly,  ordinance, 
or  rule  of  law  of  equal  authority. 

The  case  of  City  of  Phila.  v,  Phila.  Wilm.  and 
Bait.  R.  R.  Co.  (9  C.  41)  was  decided  upon  the 
ground  that  the  railroad  company  was  not  the 
owner  of  the  fee.  But  it  will  be  further  observed 
that  the  learned  Judge  who  decided  that  case  in 

*  This  Act  provides:  <<{  t.  That  the  offices,  depots, 
carhouses,  and  other  real  property  of  railroad  corporations 
situate  in  said  city,  the  superstructure  and  water  stations  of 
the  road  only  excepted,  are  and  hereafter  shall  be  subject 
to  taxation  by  ordinance  for  city  purposes." 
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the  Court  below,  based  his  decision  principally 
upon  the  fact,  that,  as  the  law  then  stood,  the 
property  of  the  company  and  its  franchises  could 
not  be  transferred  by  the  company  itself  or  sold 
under  adverse  process.  This  reason  no  longer 
exists,  for  by  the  Act  of  1870  all  the  property, 
franchises,  etc.,  of  a  railroad  corporation  may 
be  sold  under  the  appropriate  writ,  issued  on  a 
judgment  obtained  against  the  corporation. 

The  case  of  the  City  of  Philadelphia  v.  East- 
wick  (11  Casey,  75),  was  expressly  so  decided, 
because  Eastwick  was  not  the  owner  of  adjoining 
ground  and  his  lot  did  not  front  on  the  street. 
Whatever  else  was  said  in  the  opinion  of  the 
learned  Judge  was  dehors  the  question  before  the 
Court. 

Claims  for  paving  are  not  strictly  taxes. 
Northern  Liberties  v.  St.  John's  Charch,  i  Harris, 

104. 
Hammett  v.  City  of  Phila.  15  Sm.  146. 

The  Act  of  April  7,  1870  (Purd.  Dig.  291), 
provides  for  execution  against  a  corporation  by 
writ  oi  fieri  facias  ^  or  other  appropriate  writ. 

[Sharswood,  C.  J.  If  the  judgment  were 
afl&rraed,  and  execution  were  to  issue,  what  would 
a  sale  bring  ?] 

If  the  ^e  brought  litde,  that  would  be  the 
plaintiff  *s  misfortune ;  and  I  apprehend  is  hardly 
to  be  used  as  an  argument  against  him.  • 

March  3,  1879.  The  Court.  This  case  is 
ruled  by  the  City  of  Philadelphia  r.  The  Phila- 
delphia, Wilmington  and  Baltimore  Railroad 
Company  (9  Casey,  41).  It  was  there  held  that 
the  city  cannot  support  a  claim  for  paving 
against  the  road-bed  of  a  railroad.  An  attempt 
was  made  to  distinguish  the  cases  upon  the 
ground  that  the  plaintiff  in  error  owned  the  road- 
bed in  fee,  whilst  in  the  case  cited  the  company 
had  only  a  tight  of  way  over  it.  We  are  unable 
to  see  any  substantial  distinction.  The  right  of 
way  acquired  by  a  railroad  company  is  exclusive 
at  all  times  and  for  all  purposes.  (Railroad  Co. 
V.  Norton,  12  Harris,  465  ;  Delaware,  Lacka- 
wanna and  Western  Railroad  Co.  v,  Mulherin, 
I  P.  F.  S.  366.)  Moreover,  it  is  perpetual.  For 
the  purpose,  therefore,  of  filing  municipal  claims 
for  paving  against  the  road-bed  of  a  railroad  com- 
pany, the  distinction  between  the  right  of  way 
and  ^e  fee  is  a  shadowy  one.  While  the  fact 
that  the  company  did  not  own  the  fee  was  re- 
ferred to  in  the  case  in  9  Casey,  it  was  not  the 
only  or  the  main  reason  for  affirming  the  judg- 
ment. It  was  there  held  that  the  claim  had  *'  i\p 
foundation  either  in  the  letter  of  the  law  or  in 
its  spirit,  or  in  the  form  of  the  remedy;"  that 
the  paving  laws  are  means  of  compulsory  contri- 
bution among  the  common  sharers  in  a  common 
benefit,  and  as  a  railroad  cannot,  from  its  very 
Mature,  derive  any  benefit  from  the  paving,  while 
all  the  rest  of  the  neighborhood  may,  it  is  not 


to  be  presumed  that  the  compulsion  was  intended 
to  be  applied  to  such  companies.  A  scire  facias 
upon  a  claim  of  this  kind  is  a  proceeding  in  rem. 
It  is  averred  in  the  affidavit  of  defence  **that 
the  premises  described  in  the  claim  filed  in  the 
above  entitled  case  constitute  a  section  of  the 
roadway  of  this  company,  being  a  strip  of  ground 
sixty  feet  in  width,  extending  northwardly  from 
Girard  Avenue,  and  used  exclusively  for  railroad 
purposes."  Upon  a  judgment  recovered  upon 
this  claim  it  is  plain  that  no  portion  of  the  ground 
could  be  sold  other  than  that  above  described. 
Nor  is  it  claimed  that  the  city  could  do  more 
than  sell  the  fee  in  the  sixty  feet  subject  to  the 
easement  or  right  of  way  of  the  company.  The 
contention  is  that  the  company  being  the  owners 
of  the  fee,  the  fee  may  be  sold  subject  to  the 
easement.  But  cui  bonof  Such  proceeding 
would  be  a  vain  thing.  The  fee  is  absolutely 
worthless  subject  to  the  easement.  But,  as  be- 
fore observed,  it  is  entirely  immaterial  whether 
or  not  the  company  is  the  owner  of  the  fee.  In 
the  City  of  Philadelphia  v,  Eastwick  (11  Casey, 
75),  the  city  filed  two  liens,  one  against  the 
railroad  company  for  the  paving  done  along  its 
track,  and  the  other  against  the  owner  of  the 
fee.  Having  failed,  as  we  have  seen  (City  of 
Philadelphia  v.  The  Philad.,  W.  &  Bait.  R.  R. 
Co. ,  supra)  to  sustain  its  claim  against  the  com- 
pany, the  city  attempted  to  enforce  it  against 
the  owner  of  the  fee,  in  which  it  was  also  unsuc- 
cessful. The  attempt  to  lien  the  road-bed  failed, 
both  as  to  the  company  holding  the  mere  right 
of  way,  and  the  owner  of  the  fee.  The  Junction 
Railroad  is  a  connecting  link  between  three  of 
our  leading  lines  of  railroads.  It  is  a  public  high- 
way of  more  than  ordinary  importance.  "It 
would  be  strange  legislation,"  says  Lowrie,J., 
in  the  City  v.  The  Railroad  Company  (supra), 
**  that  would  authorize  the  soil  of  one  public 
road  to  be  taxed  in  order  to  raise  funds  to  make 
or  improve  a  neighboring  one." 

The  learned  Judge  of  the  Court  below  placed 
his  decision  partly  upon  the  ground  that  a  por- 
tion of  the  land  was  in  excess  of  the  amount  re- 
quired for  the  easement.  We  find  no  such  state- 
ment or  admission  in  the  affidavit  of  defence, 
and  we  cannot  go  outside  of  it.  On  the  con- 
trary, it  is  expressly  averred  that  the  ground  in 
controversy  is  a  section  of  the  roadway  of  the 
company,  and  is  used  exclusively  for  railroad 
purposes. 

I  have  confined  the  discussion  of  this  case  to 
the  matter  of  the  road-bed.  The  question  of  the 
liability  of  other  real  estate  of  such  corpora- 
tions, such  as  depots,  offices,  shops,  and  the  like, 
to  taxation  and  municipal  assessments,  is  not 
raised  by  this  record. 

Judgment  reversed,  and  sl procedendo  awarded. 

Opinion  by  Paxson,  J. 
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Wagner's  Appeal. 


March  4,  1879. 


Conversion — Sale  by  the  Orphans*  Court — Acts 
of  March  2^^  1832;  April  j,  18^1 ;  April  18 y 
1853- 

The  mere  fact  that  a  petition  to  the  Orphans'  Court  for 
the  sale  of  lands,  which  otherwise  comes  properly  within 
the  purview  of  the  Act  of  March  29,  1832,  recites  that  the 
petitioners  are  **  desirous  that  the  land  be  sold  so  as  to  bar 
any  estate  or  remainder  therein,  ....  so  that  the 
purchaser  will  take  an  indefeasible  title  thereto''  will  not 
of  itself  be  sufficient  to  bring  the  case  within  the  fifth  sec- 
tion of  the  Act  of  April  18,  1853,  so  as  to  cause  the  pro- 
ceeds of  the  sale  to  retain  their  character  as  realty;  if 
there  be  no  contin{;ent  remainders  or  entails  (such  as  are 
contemplated  by  the  latter  Act),  these  wprdsare  mere  sur- 
plusage, and  a  conversion  takes  place. 

Appeal  from  the  Orphans*  Court  of  Berks 
County. 

This  was  a  citation  sur  petition  of  George  F. 
Barr,  administrator  d,  b,  n,  c.  t.  a,  of  Henry  M. 
Albright,  deceased,  to  Harriet  Wagner  and 
Henry  Brobst,  administrators  of  Franklin  V. 
Wagner,  deceased,  to  show  cause  why  they 
should  not  be  required  to  pay  the  petitioner  one- 
half  of  two  certain  sums  (>2, 433-33  ^^^  ^9»598.5o 
respectively),  the  proceeds  of  real  estate  sold  un- 
der two  separate  decrees  of  the  Orphans'  Court. 

The  petition  set  forth  that  on  September  17, 
1853,  Maria  Catharine  Wagner  died  intestate, 
leaving  to  survive  her  her  mother,  Mrs.  Catha- 
rine Wagner;  a  brother,  Franklin  V.  Wagner; 
and  a  niece  (the  issue  of  a  deceased  sister),  Va- 
leria C.  Albright.  That  at  the  time  of  her  death 
she  was  seized  of  an  undivided  third  part  in  and 
to  a  house  and  lot  in  the  city  of  Reading,  and 
also  of  an  undivided  third  part  in  and  to  a  house 
and  tract  of  land  in  Upper  Bern  Township, 
Berks  County,  which  descended  to  the  said 
Catharine  Wagner  for  life,  with  remainder  to 
Franklin  V.  Wagner  and  Valeria  C.  Albright  in 
fee.  That  on  April  25th,  1856,  Mrs.  Wagner 
presented  her  petition  to  the  Orphans'  Court, 
setting  forth  her  title  and  the  title  of  the  remain- 
dermen to  the  premises  in  the  town  of  Reading, 
and  that  it  would  be  to  their  interest  that  the 
property  be  sold,  and  praying  the  appomtment 
of  a  trustee  to  sell  under  the  Act  of  April  3d, 
1851.*  The  Court  granted  the  prayer;'the  trus- 
tee was  appointed,  and  the  sale  made.  That  on 
September  21st,  1865,  Franklin  V.  Wagner,  as 
guardian  for  Valeria  C.  Albright,  and  on  behalf 
of  himself  and  his  mother,  the  other  parties  in 

*  The  Act  of  April  3d,  1851  (P.  L.  305),  which  is  de- 
clared in  its  title  to  be  a  supplement  to  the  Act  of  March 
29,  1832  (P.  L.  198),  provides  that  the  Court  shall  have 
power  to  direct  a  sale  whenever  an  interest  in  possession 
or  expectancy  is  owned  by  a  minor,  and  it  appears  to  be 
to  the  benefit  of  the  minor's  estate. 


interest,  presented  his  petition,  setting  forth  their 
title  to  the  premises  in  Upper  Bern  Township, 
and  **that  the  rents,  issues,  and  profits  of  said 
real  estate  are  insufficient  to  keep  the  same  in 
repair,  and  be  productive  of  revenue  to  the  said 
parties  interested,  that  the  buildings  are  in  a 
state  of  dilapidation,  that  it  would  be  much  to 
the  interest  of  the  parties  interested  in  said  real 
estate  and  to  their  advantage  that  the  same  should 
be  sold  and  the  proceeds  reinvested  for  the  use 
and  benefit  of  the  parties  interested  in  the  land ; 
that  your  petitioner  is  desirous  that  it  should  be 
sold  for  himself  and  his  ward,  so  as  to  bar  any 
estate  or  remainder  of  any  of  the  parties  interested 
therein,  and  give  to  the  purchaser  a  clear  and 
indefeasible  title  and  thereby  insure  a  better 
price  for  the  same."  That  the  Court  granted 
the  prayer,  and  the  sale  was  made  accordingly. 

The  petition  further  set  forth  that  Valeria  C. 
Albright  died  May  loth,  1866,  leaving  her  sur- 
viving, her  father,  Henry  M.  Albright,  as  her 
sole  heir.  The  said  Henry  M.  Albright  died 
'March  7th,  1868,  and  George  F.  Barr,  the  peti- 
tioner, was  appointed  his  administrator.  Mrs. 
Wagner,  the  life  tenant,  died  February  7th,  1875. 
Franklin  V.  Wagner  also  died,  and  Harriet  Wag- 
ner and  Henry  Brobst,  the  respondents  in  the 
Court  below,  were  appointed  his  administrators. 
The  pra)^r  of  the  petition  was  that  the  respond- 
ents be  decreed  to  pay  over  one-half  of  the  two 
sums  (as  above)  arising  from  these  sales. 

The  answer  admitted  the  facts,  but  averred 
that  the  proceedings  to  sell  the  real  estate  were 
for  a  specific  purpose,  and  not  to  work  a  conver- 
sion; that  there  was  no  conversion  during  the 
life  of  the  life  tenant,  and  that  as  she  survived 
Valeria  C.  Albright,  the  property  at  her  (Vale- 
ria's) death  was  still  real  estate,  and  that  the  pe- 
titioner's intestate  (Henry  M.  Albright)  not  being 
of  the  blood  of  the  first  purchaser,  was  not  en- 
titled to  the  funds. 

The  Court  (Sassaman,  J.)  granted  the  prayer 
of  the  petition,  and  decreed  that  the  respondents 
pay  over  the  amount  claimed,  in  the  following 
opinion:  ** There  is  no  doubt  that  the  property 
in  Reading  was  sold  under  the  provisions  of  the 

Actof  April  3d,  1851 The  trustee 

sold  the  premises  and  held  the  proceeds  in  trust 
for  the  life  tenant  and  for  himself  and  his  co- 
tenant  in  remainder Under  the 

decision  in  Large's  Appeal  (4  Sm.  383),  this  sale 
converted  the  land  into  personalty."     * 

As  to  the  property  in  Upper  Bern  Township, 
he  held:  ** Under  the  decisions  in  Pennell's  Ap- 
peal (8  H.  515),  Grider  v.  McClay  (11  S.  &  R. 
224),  Biggert  v.  Biggert  (7  W.  563),  and  Dyer 
V.  Cornell  (4  Barr,  359),  we  are  constrained  to 
hold  that  money  arising  from  :he  sale  of  land  by 
order  of  the  Orphans*  Court,  whether  it  be- 
long to  an  infant,  a  feme  covert,  or  a  male  of 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


91 


full  age,  is  to  be  considered  simply  as  money  and 
nothing  else.  It  cannot  retain  its  original  cha- 
racter forever.  It  has  no  ear-mark  by  which  it 
can  be  traced  and  distinguished  from  other  per- 
sonal estate.  The  necessity  for  a  perfect  conver- 
sion at  some  time  must  be  apparent,  and  the 
proper  time  for  that  is  when  the  money  has  vested 
in  the  party  entitled  to  it.  This  view  has  the 
support  of  common  sense,  and  is  absolutely  sus- 
tained by  authority,  and  it  matters  not  whether 
the  money  of  a  minor  have  been  in  the  hands  of 
a  guardian  or  any  other  legally  constituted  trustee. 

**The  proceeds,  for  the  purposes  of  Catharine 
Wagner,  may  have  been  treated  as  lands,  so  far 
as  her  income  therefrom  was  affected,  but  as  the 
estate  of  Valeria  C.  Albright  they  would  be  dis- 
tributed as  money.  The  petitioner  is  therefore 
entitled  to  one-half  of  19,598.50,  with  interest 
from  said  7th  of  February,  1875. 

**The  Act  of  1 8th  April,  1853,  especially  pro- 
vides that  nothing  in  that  Act  contained  shall  be 
taken  to  repeal  or  impair  the  authority  of  any 
Act  of  Assembly  authorizing  the  sale  of  real  es* 
tate,  so  that  decisions  under  that  Act  do  not  in- 
terfere with  the  views  above  expressed." 

The  respondents  appealed,  assigning  for  error 
the  action  of  the  Court. 

G,  B,  Stevens  and  A,  G.  Greeny  for  appel- 
lants. 

Under  the  petition  in  1856,  for  the  sale  of  the 
Reading  property,  only  so  much  of  the  proceeds 
as  were  required  for  the  objects  set  forth  in  the 
petition  was  converted;  the  balance  remained 
realty. 

Penneirs  Appeal,  8  Harris,  515. 

The  words  in  the  petition  for  the  sale  of  the 
Upper  Bern  property,  **to  bar  any  estate  or  re- 
mainder,'* bring  the  case  within  the  Price  Act, 
and  no  conversion  took  place. 
Holmes's  Appeal,  3  Sm.  339. 

Jefferson  Snyder  (Barr  with  him),  for  appel- 
lees. 

As  to  the  first  sale,  there  can  be  no  doubt  that 
there  was  a  conversion. 

Large's  Appeal,  4  Sm.  383. 

As  to  the  second.  The  object  of  the  fifth  sec- 
tion of  the  Price  Act  is  to  bar  contingent  remain- 
ders, etc.  The  rights  of  parties  who  are  not  in 
Courl  are,  therefore,  adjudicated,  and  it  would  be 
a  hardship  upon  them  if,  at  a  time  when  they 
would  enjoy  the  estate  but  for  the  order  of  the 
Court,  they  cannot,  because  a  conversion  has 
taken  place.  Hence  the  rule.  In  the  case  at 
bar,  however,  a  deed  from  the  parties  before  the 
Court  would  have  given  a  good  title ;  they  all 
asked  for  the  sale,  and  the  reason  of  the  Act  does 
not  apply.  The  words  in  the  petition  were  con- 
flicting. 

March  1 17,  1879.  The  Court.  About  the 
property  embraced  in  the  petition  of  Mrs,  Catha- 


rine Wagner,  of  the  25th  of  April,  1856,  there  is 
no  controversy.  That  petition,  in  its  terms,  was 
within  the  Act  of  the  3d  of  April,  1851,  hence 
the  sale  under  it  operated  to  convert  the  realty 
into  personalty  for  all  purposes,  and  it  must  be  so 
distributed.  The  contest  is  therefore  confined 
to  the  sale,  by  order  of  the  Orphans'  Court,  of 
the  land  in  Upper  Bern  Township,  on  the  appli- 
cation of  Franklin  V.  Wagner,  guardian  of  Va- 
leria C.  Albright.  The  only  question  is  whether 
the  proceedings  by  which  this  sale  was  brought 
about  were  under  the  Act  of  29th  of  March,  1832, 
or  under  that  of  i8th  of  April,  1853.  If  under 
the  former,  there  was  not  only  a  conversion,  but 
the  proceeds  must  be  distributed  as  personalty ; 
if  under  the  latter,  they  must  be  treated  for  the 
purposes  of  distribution  as  realty.  The  determi- 
nation of  this  question  must  depend  upon  the 
interpretation  of  the  petition  itself,  for  there  is 
nothing  else  by  which  to  be  directed.  That  pe- 
tition sets  out  the  ownership  of  the  land  therein 
described  as  having  been  vested  in  fee  in  Maria 
Catharine  Wagner.  It  then  sets  forth  her  death, 
leaving  as  her  sole  heirs  her  mother,  Catharine 
Wagner,  Valeria  C.  Albright,  a  minor  child  of 
a  deceased  sister,  and  the  petitioner,  Frank  V. 
Wagner,  a  brother;  there  is  thus  set  forth  a  life 
estate  in  Mrs.  Wagner,  with  a  vested  remainder 
in  fee  in  Miss  Albright  and  Frank  V.  Wagner, 
and  as  all  these  parties  join  in  the  proceedings, 
the  entire  estate  is  represented.  This  petition 
further  represents  "that  the  rents,  issues,  and 
profits  of  the  said  real  estate  are  insufficient  to 
keep  the  same  in  repair  and  be  productive  to  said 
parties  interested ;  that  the  buildings  are  in  a  state 
of  dilapidation ;  that  it  would  be  much  to  the  in- 
terest of  the  parties  interested  in  said  real  estate, 
and  to  their  advantage,  that  the  same  should  be 
sold."  This  puts  the  case  plainly  within  the 
Act  of  1832,  and  had  the  petition  stopped  at 
this  point  there  would  have  been  no  difficulty ; 
but  the  person  who  drafted  it,  for  some  mysterious 
reason  of  his  own,  saw  fit  to  add  the  following, 
viz:  **That  your  petitioner  is  desirous  that  it 
should  be  sold  for  himself  and  ward,  so  as  to  bar 
any  estate  or  remainder  of  any  of  the  parties 
therein,  and  give  the  purchaser  a  clear  and  inde- 
feasible title,  and  thereby  insure  a  better  price 
for  the  same."  This  clause  would,  at  first  sight, 
bring  the  proceeding  within  the  purview  of  the 
Act  of  1853.  Connected,  however,  as  it  is  with 
the  preceding  clause,  and  with  the  recitation  of 
title  it  becomes  obvious  that  the  Court  below  prop- 
erly treated  it  as  mere  surplusage.  The  Act  last 
above  mentioned  was  designed  to  operate  upon 
certain  estates  and  conditions  not  found  in  this 
petition.  It  alleges  a  desire  to  **  bar  remainders," 
but  the  statute  is  operative  only  on  ''''contingent 
remainders y  The  5  th  section  requires  **that 
the  petition  shall  set  forth  an  explanation  of  the 
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title  and  of  the  purpose  to  bar  the  entail,  defeat 
the  contingent  remainder,"  etc.  It  cannot  be 
doubted  but  that  the  design  in  requiring  an  ex- 
planation of  the  title  to  be  set  forth,  was  in  order 
that  the  Court  might  judge  extra  the  prayer  of 
the  petitioner  whether  the  case  was  really  and 
properly  within  the  Act.  If,  however,  this  be 
the  true  rendering  of  the  statute,  then  the  present 
case  is  not  within  the  Act  above  mentioned,  for 
the  estate  mentioned  in  the  petition  is  unencum- 
bered by  entailments,  contingent  remainders,  or 
executory  devises.  It  cannot  be  doubted  but 
that  the  joint  deed  of  the  parties  would  vest  in 
their  vendee  a  fee  simple  absolute.  Such  being 
the  case,  there  is  nothing  requiring  the  interven- 
tion of  the  Act  of  1853,  it  is,  therefore,  out  of  the 
question,  since  no  decree  could  properly  have 
been  made  under  it. 

Decree  affirmed,  appellant  to  pay  costs. 

Opinion  by  Gordon,  J.     Paxson,  J.,  absent. 


Jan.  *79,  56.  March  26,  1879. 

Fairlamb  v.  Hempshire. 

Trustees  ex  maleficio —  Voluntary  undertaking  of 
one  to  serve  another^  when  enforced — Statute 
of  frauds. 

Though  one  who  voluntarily  assumes  to  do  something 
without  consideration  be  not  liable  for  non-feasance,  yet 
if  he  does  anythin ;,  he  is  bound  to  do  it  rightly  according 
to  his  agreement. 

A.  being  informed  that  a  judgment  debtor  (who  was 
his  brother)  was  in  failing  circumstances,  and  that  he  had 
better  issue  an  execution  to  protect  himself,  and  learning 
at  the  same  time  that  the  debtor  was  laigety  indebted  to 
B.,  his  housekeeper,  procured  a  judgment-note  in  her 
favor  for  the  amount  of  her  claim,  and  voluntarily  agreed 
to  look  after  it  for  her.  He  afterward  caused  the  judg- 
ment note  to  be  entered  up,  and  executions  to  be  issued 
upon  it  and  his  own  judgment  at  the  same  time.  In  an 
action  by  B.  against  A.  to  recover  her  p^'o  rata  share  of 
the  amount  realized  from  the  sale  of  the  debtor's  property : 

Ueld^  that  she  could  recover. 

Held  further^  that  the  promise  was  not  within  the 
statute  of  frauds. 

Error  to  the  Common  Pleas  of  Delaware 
County. 

Assumpsit,  by  Theresa  Hempshire,  against 
Frederick  Fairlamb.  Pleas  non-assumpsit,  pay- 
ment with  leave,  etc.,  set-off.  On  the  trial  the 
following  facts  appeared : — 

Charles  Fairlamb  was  a  member  of  a  firm 
engaged  in  the  manufacture  of  bricks,  and  was 
indebted  to  Frederick  Fairlamb,  his  brother,  in 
the  sum  of  I3000,  for  which  his  brother  had  ob- 
tained a  judgment.  In  the  early  part  of  1876, 
Charles,  finding  himself  embarrassed,  and  be- 
lieving failure  to  be  inevitable,  notified  his 
brother  Frederick,  in  order  that  he  might  pro- 


tect himself.  It  further  appeared  that  Charles 
was  indebted  to  Theresa  Hempshire,  his  house- 
keeper, in  the  sum  of  1 1650,  for  which  she  had 
no  security.  Frederick  therefore  procured  a 
judgment-note  for  that  sum  to  be  signed  by 
Charles,  and  took  it  into  his  possession,  promis- 
ing to  take  care  of  it,  and  do  what  he  could  to 
protect  Miss  Hemp^ire.  The  testimony  upon 
this  point  was  very  conflicting.  Miss  Hempshire 
swearing  that  Frederick  agreed  to  protect  her 
equally  with  himself;  Frederick  swearing  that 
his  agreement  was  to  do  what  he  could  for  her, 
subject  to  his  own  rights ;  and  Charles,  who  was 
called  by  the  plaintiff,  corroborating  her  in  the 
main.  Frederick  caused  a  judgment  to  be  entered 
on  the  judgment-note  in  favor  of  Miss  Hemp- 
shire, and  ordered  executions  to  be  issued  upon 
it  and  his  own  judgment,  which  were  placed  in 
the  sheriff's  hands  at  the  same  time,  by  the  same 
counsel.  Under  the  direction  of  the  counsel, 
the  Fairlamb  judgment  was  levied  upon  Charles's 
interest  in  the  brick  manufactory,  and  the  Hemp- 
shire judgment,  upon  a  piece  of  real  estate,  from 
which,  by  reason  of  prior  liens,  nothing  was 
realized.  The  former  was  bought  in  by  Fred- 
erick for  I3300,  and  was  afterward  resold  by 
him  for  I2500. 

The  suit  was  brought  to  recover  the  plaintiff's 
pro  rata  share  of  this  sum. 

The  plaintiff  requested  the  Court  to  charge 
{inter  alia)  :  **  If  the  jury  believe  that  Frederick 
Fairlamb  undertook  voluntarily  to  take  care  of 
the  plaintiff's  claim  against  Charles  Fairlamb  to 
her,  and  had  execution  issued  on  it,  and  placed 
said  execution,  together  with  an  execution  issued 
on  his  own  judgment,  in  the  hands  of  the  sheriff 
at  the  same  time,  the  plaintiff  is  entitled  to  re- 
cover from  the  defendant  her  share  of  the  pro- 
ceeds of  the  said  execution."     Affirmed, 

The  defendant  requested  the  Court  to  charge 
that  the  alleged  promise  was  within  the  statute  of 
frauds,  and  that  under  the  evidence  the  plaintiff 
could  not  recover.     Refused, 

In  the  general  charge  the  Court  said,  inter 
alia:  **If,  however,  you  adopt  the  plaintiff's 
testimony  as  a  true  history  of  the  arrangement, 
and  conclude  from  the  evidence  that,  in  pursuance 
of  an  agreement  made  by  the  defendant  with  the 
plaintiff,  he  was  to  protect  her  claim,  and  that 
the  placing  of  these  writs  in  the  sheriff's  hands 
together  was  but  a  carrying  out  of  the  agreement, 
then  I  instruct  you  that  she  is  entitled*  to  her 
share  of  the  money  raised  by  the  executions. 
But  it  appeared  that  no  money  was  received,  yet, 
if  he  has  since  converted  what  he  did  receive 
into  cash,  she  is  entitled  to  her  share — that  is  to 
say,  if  the  agreement  spoken  of  by  her,  but 
denied  by  him,  existed,  and  the  writs  were  placed 
in  the  sheriff's  hands  together  in  pursuance  of 
that  agreement. 
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'*  The  principal  question  is,  Was  there  such  an 
agreement  by  which  she  was  induced  to  give  up 
any  rights  she  then  had,  or  to  repose  any  confi- 
dence in  him  by  which  he  acquired  any  advan- 
tage over  her?  If  there  was  such  an  agreement, 
and  under  it  he  acquired  any  advantage,  and  he 
has  failed  to  fulfil  or  carry  out  his  undertaking,  it 
is  a  principle  of  law  that  the  one  who  obtains 
such  advantage  by  reason  of  confidence  reposed, 
and  fails  to  keep  his  promise,  becomes  a  trustee 
ex  maleficio  for  the  one  who  suffers  by  his  wrong- 
ful act,  and  as  such  must  account ;  you  will,  of 
course,  remember  that  the  defendant  denies  that 
any  such  agreement  was  made;  you  should,  in 
the  first  place,  endeavor  to  harmonize  the  testi- 
mony, see  if  his  story  is  consistent  with  his 
interest  to  a  reasonable  degree." 

Verdict  and  judgment  for  the  plaintiff,  I823.34. 
Defendant  took  ^is  writ,  assigning  as  error  the 
answers  to  plaintiff's  and  defendant's  points. 

Edward  A.  Price  and  H.  C.  Howard^  for 
plaintiff  in  error. 

The  unqualified  affirmation  of  the  plaintiff's 
first  point  was  calculated  to  mislead  the  jury. 
The  effect  was  to  permit  them  to  find  a  verdict 
based  on  fraudulent  acts  of  which  there  was  no 
evidence. 

Burk  V.  Serrill,  30  Sm.  413. 
The  contention  of  the  plaintiff  below  was 
somewhat  peculiar.  She  contended  that  Fair- 
lamb  was  bound  by  the  act  of  his  counsel,  in 
placing  the  writs  in  the  sheriff's  hands  at  the 
same  time.  It  would  seem  to  be  a  corollary 
from  this  that  she  would  be  bound  by  the  act  of 
her  counsel  in  appropriating  the  lien  of  the  writs. 

Lynch  v  Commonwealth,  16  S.  &  R.  368. 

Patterson  v.  Cummin,  2  P.  &  W.  520. 

Wilson  V,  Young,  9  B.  loi. 

Cyphert  v.  McClunc,  10  H.  195. 
The  alleged  promise  was  a  promise  to  answer 
for  the  debt  or  default  of  another,  and  therefore 
within  the  Statute  of  Frauds. 

Shoemaker  v.  King,  4  Wr.  107. 

Eshleman  v,  Hamish,  26  Sm.  97. 

Townscnd  v.  Long,  27  Id.  143. 
IV.  B,  Broomaliy  for  defendant  in  error. 
It  is  an  undoubted  rule  of  law  that  one  who 
niakes  a  gratuitous  promise,  and  then  enters 
upon  the  execution  of  it,  is  held  to  a  faithful 
performance. 

I  Parsons'  Contr.  447  (5th  ed.). 

I  Chitiy's  Contr.  41  (nth  Am.  ed.). 
The  s^^tute  of  frauds  had  manifestly  no  ap- 
plication. Under  the  theory  of  the  testimony 
upon  which  the  plaintiff's  case  rested,  and  which 
the  jury  found  to  be  the  true  one,  the  money 
claimed  was  simply  money  had  and  received  by 
the  defendant  to  the  plaintiff's  use. 

May  s,  1879.  The  Court.  This  case  was 
fairly  submitted  to  the  jury  by  the  learned  Judge, 
and  there  was  no  error  in  the  answers  to  the 


points  which  are  complained  of  by  the  plaintiff 
in  error.  The  whole  case  was  embraced  in  the 
first  point  presented  by  the  plaintiff  below,  which 
the  Court  rightly  affirmed.  If  a  man  voluntarily 
assumes  to  do  something  without  consideration, 
it  is  true  he  is  not  liable  for  non-feasance ;  but  if 
he  does  anything,  he  is  bound  to  do  it  rightly 
according  to  his  agreement.  It  was  not,  and 
could  not  be  pretended  to  be,  a  promise  to  pay 
the  debt  of  another,  and  so  within  the  statute  of 
frauds.  The  fact  that  it  was  not  in  writing  was, 
therefore,  totally  immaterial. 

Judgment  affirmed. 

Per  Curiam. 


^jpn 


Jan.  »79,  20.        \ff^  JUL »  "^  March  14,  1879. 

Schoonover  v.  Pierce's  Administratrix. 

Judgment — Scire  facias  to  revive — Defence  thereto 
— Insufficiency  of^-Averment  that  other  lands 
bound  by  the  judgment  had  been  sold  at  sheriff's 
sale  and  that  the  Judgment-creditor  neglected  to 
present  his  claim. 

An  affidavit  of  defence  to  a  sci,  fa.  to  revive  a  judg- 
ment was  filed  by  a  terre-tenant,  selling*  forth  ihat  other 
lands  bound  by  the  judgment  had  been  sold  at  sheriff's 
sale  for  a  sum  sufficient  to  pay  the  judgment,  and  that  the 
judgment-creditor  had  neglected  10  present  his  claim;  and 
further  that  the  judgment-creditor  hc^d  allowed  his  judg- 
ment to  expire  as  to  other  lands : 

Held,  to  be  insufficient. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Scire  facias  to  revive  a  judgment  issued  by 
F.  A.  Cash  to  the  use  of  W.  S.  Pierce  (for  whom 
his  administratrix  was  substituted)  against  W. 
Bramhall,  J.  Schoonover  et  al,,  terre-tenants. 

An  affidavit  of  defence  was  filed  by  J.  Schoon- 
over setting  forth  that  on  January  7,  1870,  W. 
Bramhall  purchased  eight  lots  in  the  borough  of 
Towanda,  Bradford  County,  of  F.  A.  Cash,  and 
gave  his  judgment  note  for  $2200  for  the  pur- 
chase-money thereof;  that  the  note  was  duly 
entered  up,  and  was  subsequently  purchased  of 
Cash  by  W.  S.  Pierce ;  and  that  Bramhall  con- 
veyed subsequently  one  of  these  lots  to  J.  O. 
Frost  who  reconveyed  to  Bramhall,  from  whom 
Schoonover  purchased  it  on  February  27,  1872, 
immediately  took  possession  and  made  valuable 
improvements  thereon,  and  still  remains  in  pos- 
session. On  October  26,  1870,  Bramhall  recon- 
veyed to  Cash  four  of  these  lots  which  were  sold 
at  sheriff's  sale,  and  a  fund  thereby  raised  suffi- 
cient (with  the  value  of  other  of  said  lots  sold 
since  deponent's  purchase)  to  satisfy  the  plain- 
tiff's judgment ;  and  that  the  owner  of  said  judg- 
ment well  knowing  of  the  sales  of  said  lots,  neg- 
lected or  refused  to  ask  that  said  fund  or  any  part 
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thereof  should  be  applied  to  the  payment  of  his 
judgment  but  suffered  the  same  to  be  diverted  to 
junior  liens. 

A  supplemental  affidavit  of  Schoonover  set  forth 
that  at  the  time  deponent  purchased  of  Bramhall, 
Bramhall  owned  other  land  on  which  plaintiff's 
judgment  was  a  lien,  sufficient  to  satisfy  the  judg- 
ment now  sought  to  be  revived,  but  the  plaintiff 
suffered  Bramhall  to  dispose  of  and  encumber  the 
same  to  other  parties,  and  neglected  to  keep  his 
judgment  a  lien  thereon  ;  and  further  that  at  the 
time  the  several  payments  became  due  on  the  judg- 
ment, the  said  Pierce,  instead  of  collecting  them 
out  of  Bramhall's  property  as  he  might  easily 
have  done,  extended  the  time  of  payment  there- 
of and  took  interest  of  Bramhall  until  he  became 
insolvent. 

A  rule  for  judgment  against  Schoonover  for 
want  of  a  sufficient  affidavit  of  defence  was  made 
absolute,  the  Court  saying,  inter  alia:  **  Where 
there  are  several  distinct  parcels  of  land  bound 
by  the  same  encumbrance,  a  judicial  sale  of  one 
of  them  will  not  divest  the  encumbrance  as  to 
the  others,  unless  there  is  some  equity  calling 
imperatively  on  the  creditor  to  look  to  the  fund 
raised  by  the  sale,  and  he  refuses  to  do  so  after 
notice.  Such  encumbrancer  may  rightfully  for- 
bear to  make  his  debt  from  the  avails  of  the 

estate  first  converted It  cannot  be 

required  of  a  judgment-creditor  that  he  know  the 
complications  which  arise  from  the  sale  of  the 
land  by  the  defendant — subsequent  liens  again§t 
the  vendees — their  respective  rights,  etc.  Such 
vendees  hold  the  land  with  notice  of  the  judg- 
ment, and  if  their  rights  are  to  be  affected  by 
sale  of  a  portion  of  the  land,  they  should  quicken 
the  creditor  by  notice  to  take  his  judgment  out 
of  a  certain  fund.  In  the  absence  of  such 
notice,  I  know  of  no  reason  why  he  may  not 
neglect  to  present  his  judgment  for  allowance, 
and  hold  his  lien  against  any  of  the  lots  remain- 
ing unsold." 

Schoonover  took  this  writ,  assigning  for  error 
the  entry  of  judgment  and  the  portion  of  the 
opinion  above  given. 

Counsel  for  the  plaintiff  in  error,  submitted 
the  case  without  oral  argument  on  his  paper 
book  from  which  the  following  argument  is  taken. 

The  plaintiff  should  not  be  allowed  to  collect 
his  judgment  out  of  Schoonover's  property,  after 
he  has  so  neglected  his  rights ;  it  is  he  who  has 
been  the  most  negligent.  It  is  claimed  that  the 
lien-creditor  under  such  circumstances  must  have 
notice  of  the  fact  that  a  portion  of  the  property 
bound  by  his  lien  has  been  sold,  but  the  affidavit 
says  in  words  he  had  knowledge,  and  knowledge 
is  notice. 

Dewitt  S.  Ifallf  for  defendant  in  error,  also 
submitted  the  case  on  his  paper-book,  from  which 
the  following  argument  is  taken. 


**When  there  are  several  distinct  parcels  of 
land  bound  by  the  same  encumbrance,  a  judicial 
sale  of  one  of  these  will  not  necessarily  divest  the 
encumbrance  as  to  the  others,  unless  there  is 
some  equity  calling  imperatively  on  the  creditor 
to  look  to  the  fund  raised  by  the  sale  and  he  re- 
fuses to  do  so  after  notice." 

Konigmaker  v.  Brown,  2  Harris,  274. 

Schoonover  had  full  notice  from  the  judgment 
docket. 

March  31,  1879.  The  Court.  We  see  no 
reason  for  reversing  this  judgment.  The  affida- 
vit of  defence  alleged  no  facts  which  either  in 
law  or  in  equity  ought  to  preclude  the  plaintiff 
below  from  reviving  his  judgment.  He  owed  no 
duty  to  the  terre-tenants  to  prosecute  his  judg- 
ment against  other  lands,  or  to  take  his  money 
from  a  fund  raised  by  the  sale  of  other  lands. 
The  principles  stated  by  Mr.  Justice  Bell  in  the 
opinion  of  the  Court  in  Konigmaker  v.  Brown 
(2  Harris,  274)  are  directly  applicable  and  rule 
this  case. 

Judgment  affirmed. 

Per  Curiam. 


Appeal  of  the  Fogelsville  Building  and 
Loan  Association. 

{Reported  ante,  p.  $6,  Correction,) 
The  note  appended  to  this  case  (calling  atten- 
tion to  an  obscurity  of  which  the  record,  and 
consequently  the  report,  afforded  no  explana- 
tion) may  be  expunged;  as  from  information 
since  received  it  appears  that  there  were,  in  fact, 
several  lien  creditors  prior  to  the  "Gemert" 
judgment  whose  claims  were  not  disputed ;  and 
there  could  be  no  doubt,  therefore,  that  the 
mortgages  referred  to  were  discharged  by  the 
sheriff*s  sale.  This  was  assumed  by  counsel  on 
both  sides,  but  the  existence  of  the  prior  liens 
not  being  referred  to  in  the  auditor's  report,  the 
apparent  inconsistency  of  the  appellant's  conten- 
tion suggested  itself,  and  was  alluded  to  in  the 
note. 
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C.  P.  No.  4.  March  13, 1879. 

Rodgers  v.  Southwestern  Mutual  Saving 
Fund  and  Building  Association. 

Building  Association —  Winding  up  of  each  series 
of  stock — A  By-law  compelling  stockholders 
to  bid  a  premium  for  priority  of  repayment 
after  the  stock  is  worth  $200^  is  contrary  to  a 
provision  of  the  charter  that  when  the  funds 
are  sufficient  to  divide  $200  to  each  share  such 
sum  shall  be  paid  to  each  non-borrower. 
Sur  exceptions  to  Master's  report. 
The  bill  set  forth  that  the  plaintiff  was  the 
holder  of  certain  shares  of  stock  of  the  fourth 
series  in  the  building  association,  defendant,  that 
the  said  shares  were  worth  I200,  the  value  fixed 
to  be  reached  for  the  purpose  of  winding  up  the 
series,  and  that  the  defendant  neglected  and  re- 
fused to  pay  to  the  said  plaintiff  the  sum  of  $200 
per  share,  to  which  she  was  entitled ;  and  prayed 
for  a  decree  for  the  payment  of  1 200  for  each  of 
complainant's  shares  of  stock  in  the  fourth  series 
with  interest  from  the  date  when  the  funds  were 
sufficient. 

The  answer  admitted  that  on  April  16,  1877, 
the  accumulations  of  the  contributions  to  the 
fourth  series  and  the  profits  thereof  became  suf- 
ficient to  divide  the  sum  of  1 200  to  each  certifi- 
cate ;  but  averred  that  complainant  was  bound 
to  comply  with  Article  XVI.  of  the  By-Laws 
prescribing  that  when  the  value  of  the  certificates 
of  any  series  should  amount  to  I200  each,  and 
there  were  not  funds  in  the  treasury  sufficient  to 
pay  the  non-borrowers,  then  one-half  of  the  en- 
tire income  of  the  corporation  should  be  set  apart 
for  that  purpose,  and  When  I200  of  such  income 
should  come  into  the  treasury,  it  should  be  put 
up  for  sale,  **  and  the  holders  of  such  series  only 
shall  bid  therefor,  and  the  holder  of  such  certifi- 
cates who  shall  have  bid  the  highest  premium  for 
said  money  shall  receive  from  the  corporation  the 
amount  of  his  said  certificates  (less  the  premium 
bid  for  the  same)  as  the  money  shall  from  time 
to  time  come  into  the  treasury,"  and  the  pre- 
miums **  shall  from  time  to  time  be  added  to  the 
value  of  the  remaining  certificates,  as  compensa- 
tion to  the  holders  thereof  for  the  deferred  pay- 
ment of  the  same.'* 

The  Master  found  that  such  By-Law  was  un- 
known to  the  complainant  until  after  she  became 
a  member  of  the  association,  and  there  was  no 
evidence  of  its  being  regularly  passed  according 
to  law;  that,  moreover,  it  was  contrary  to  Art. 
XI.  of  the  Charter,  providing  that  **  when  it 
shall  appear  by  the  books  of  the  Association  that 
the  funds  thereof  are  sufficient  to  divide  to  evef y 


certificate  the  sum  of  I200,  a  meeting  of  the 
members  shall  be  convened,  at  which  time  a  di- 
vision shall  take  place,  when  every  member  for 
every  such  certificate  which  he  or  she  shall  hold 
shall  receive  from  the  corporation,  upon  the  sur- 
render of  such  certificate,  the  sum  of  $200,"  and 
to  every  member  who  had  borrowed,  his  or  her 
securities  should  be  delivered  up  fully  discharged, 
*  *  and  this  corporation  shall  cease  and  determine." 
Also,  that  when  the  association  availed  itself  of 
its  power  to  issue  stock  in  series,  it  had  passed  a 
By-Law  declaring  the  meaning  of  Art.  XI.  to  be 
that  when  any  series  **  shall,  by  means  of  the  ac- 
cumulations of  the  contributions  to,  and  the 
profits  thereof,  have  become  sufficient  to  divide 
the  sum  of  I200  to  each  and  every  certificate 
thereof,  then  the  division  mentioned  in  said  Ar- 
ticle of  the  said  Constitution  shall  take  place 
among  the  members  of  the  said  series  in  the  way 
and  manner  in  the  said  Article  prescribed." 
Under  these  provisions  the  Master  found  com- 
plainant was  entitled  to  the  decree  prayed  for. 

The  defendant  excepted  to  the  above  conclu- 
sions. 

y.  Blackburn^  for  exceptions. 

[Thayer,  P.  J.  The  question  is  simply  whether 
Article  XVI.  of  the  By-Laws  is  not  ultra  vires. 
Conceding  that  the  Article  was  passed,  is  it  not 
in  conflict  with  the  principle  of  building  associa- 
tions that  when  each  share  has  earned  I200  the 
holder  should  be  paid  ?] 

The  Act  of  Assembly  requires  us  to  put  the 
money  coming  in  up  for  sale  continually. 

[Thayer,  P.  J.  That  is,  subject  to  the  gene- 
ral idea  of  such  associations,  which  you  defeat 
by  the  invention  of  series,  and  the  method  of 
paying  them  off.  Each  series  should  be  treated 
as  an  independent  transaction,  as  much  as  if  it 
were  a  different  association.] 

y.  Joseph  Murphy,  contra. 

March  25,  1879.  Exceptions  dismissed,  and 
ordered  that  the  decree  of  the  Master  stand  as 
the  decree  of  this  Court. 


itfmxaoxi  pieas— Hato. 


C.  P.  No.  I.  March  15,  1879. 

Ward  V.  Whitney. 

Execution  —  Sheriffs  interpleader — Goods  in 
possession  of  claimant  under  a  claim  property 
bond  cannot  be  levied  on  under  a  magistrate' s 
execution. 

Rule  on  constable  to  abandon  levy  pending 
decision  of  feigned  issue  under  sheriff's  inter- 
pleader. 
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Certain  goods  had  been  seized  in  execution 
by  the  sheriff,  claimed  by  a  third  party,  and  the 
usual  rule  for  an  interpleader  made  absolute. 
A  feigned  issue  was  formed,  and  awaited  trial, 
pending  which  the  claimant  held  possession  of 
the  goods  under  the  usual  forthcoming  bond.  A 
judgment  was  then  obtained  by  another  party 
against  the  defendant  in  the  original  execution 
before  a  magistrate,  and  the  goods  which  had 
been  levied  on  by  the  sheriff  were  levied  upon 
by  the  constable.  The  claimant  obtained  the 
present  rule. 

Harold  Goodwin^  for  the  rule. 
The  lien  of  the  first  execution  was  not  dis- 
charged, the  goods  continuing  in  custodia  iegis, 
under  the  forthcoming  bond  filed  by  the  claim- 
ant, although  they  were  not  in  possession  of  the 
sheriff.  They  were  free  from  any  subsequent 
execution.  Such  was  the  interpretation  of  an 
Alabama  statute,  similar  to  our  Act  of  April  lo, 
1848,  by  the  Supreme  Court  of  the  United 
States  ;  which  interpretation  was  adopted  as  the 
rule  of  practice  in  the  old  District  Court,  and 
approved  by  the  Supreme  Court,  and  is  still  the 
rule  in  this  State. 

Hagan  v.  Lucas,  10  Peters,  400. 

Johnston  v.  M  inor,  i  T.  &  H,  B.  903,  note. 

Bain  v.  Lyle,  18  Sm.  60. 

Burns  v.  Toner,  9  Phila.  37. 

The  jurisdiction  of  this  Court  is  established 
by  the  fact  that  the  goods  were  in  the  custody  of 
the  law  (cases  Supra) ^  by  the  established  practice 
in  the  case  of  conflicting  executions;  and  the 
necessity  for  its  exercise  appears  in  the  neces- 
sity of  preventing  an  unseemly  clash  of  authority 
between  the  sheriff  and  constable. 

Duncan^.  McCumber,  10  W.  212. 

Weingardner  v.  Hafer,  3  H.  144. 

Matthews  v.  VVame,  6  Halst.  295. 

Riddle  V,  Manihall,  i  Cr.  C.  Ct.  96. 

Leach  v.  Pine,  41  III.  66. 

The  claimant,  so  far  as  concerns  proceedings 
in  this  Court,  is  the  bailee  of  the  sheriff,  or  a 
quasi  receiver,  appointed  by  the  Court  under 
the  Act  of  1848,  to  save  expenses. 

Lyon  V,  Stewart,  5  J.  J.  Marshall,  676-9. 
Foxz/.  R.  R.,8  Phila.  639. 
Analogous  proceedings  in  the  other  States  sus- 
tain this  position. 

Acker  V.  White,  25  Wend.  614. 
Boyd  V,  Harris,  i  Md.  Ch.  Dec.  466. 
Bouvier*s  Law  Diet.  Art.  "  Attachment,"  and  cases 
there  cited. 

Had  the  goods  been  sold  by  the  sheriff,  and 
the  proceeds  paid  into  court  to  await  the  deter- 
mination of  the  issue,  no  execution  could  touch 
them.  The  goods  are  no  less  in  the  custody  of 
the  law  under  the  forthcoming  bond,  than  when 
the  proceeds  are  in  court. 

Broadhurst,  contra. 

The  goods  are  not  in  the  custody  of  the  law, 
the  plaintiff  in  the  execution,  defendant,  in  the 


interpleader,  being  turned  over  for  his  remedy 
to  the  bond  if  he  succeed  in  the  feigned  issue. 
The  title  to  the  goods  has  been  settled  by  a  trial 
in  another  Court. 

[Peirce,  J.  The  claimant  may  succeed  on  a 
trial  here.] 

Goodwin^  in  reply. 

The  trial  in  these  feigned  issues  is  in  no.  sense 
a  proceeding  in  rem. 

King  V,  Faber,  i  Sm.  387. 

C.  A.  V. 

March  29,  1879.     Rule  absolute. 

[See  Fletcher  v.  Freeman,  next  case;    Hastings  v, 
Quigley,  2  Clark,  431.] 


C.  P.  No.  1.  •  Marcb  29,  1879. 

Fletcher  v.  Freeman. 

Execution — Warrant  of  arrest — Goods  which 
have  been  levied  ony  and  an  interpleader  granted^ 
are  in  possession  of  the  law  —  A   warrant 
of  arrest  will  not  he  granted  when  the  goods 
alleged  to  be  frauduUntly  concealed  are  under 
the  control  of  the  Court  on  an  execution. 
Motion  to  quash  warrant  of  arrest. 
On  the  27th  of  March  plaintiff  applied  for  a 
bench  warrant  to  arrest  the  defendant  under  the 
Act  of  1 2th  July,  1842  (P.  L.  339;  Purdon's  Di- 
gest, 50,  pi.  52,  53),  his  affidavit  setting  forth 
that  he  had  obtained  a  judgment,  that  the  debt 
had  been  fraudulently  contracted,  and  that  the 
defendant  had  property  which  he  fraudulently 
concealed. 

The  application  was  granted,  and  a  hearing 
fixed  for  March  29th,  1879. 

The  docket  entries  showed  ati  outstanding 
alias  fi.  fa,y  and  further,  that  the  goods  levied 
on  had  been  claimed  by  others,  and  feigned 
issues  were  pending. 

Goldbeck  (with  him  /.  S.  Gerhard),  for  the 
motion. 

A  warrant  of  arrest,  under  the  Act  of  1842,  is 
irregular,  pending  a  levy  under  a  fi,  fa. 

Commonwealth  v,  0*Hara,  3  Piitsb.  70;   S.  C,  6 
Phila.  402. 
The  presumption  that  an  execution  is  a  prima 
facie  satisfaction  of  the  debt,  is  not  affected  by 
the  interpleader  suits. 
Graham,  contra. 

Commonwealth  v.  O'Hara  is  not  in  point. 
Here  there  is  a  levy  upon  property  in  which  the 
defendant's  ownership  is  denied ;  our  execution 
is,  therefore,  unproductive. 

The  Court.  Although  the  property  in  goods 
levied  upon  may  be  a  subject  of  contest,  yet  the 
levy  remains,  and  they  are  for  the  time  being  in 
the  custody  of  the  law.  If  the  plaintiff  in  the 
judgment  should  succeed  in  the  interpleader 
cases,  the  sheriff  will  proceed  to  sell,  and  thus 
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satisfy  the  demand  upon  which  the  present  pro- 
ceeding is  founded. 

The  motion  is  granted. 

Oral  opinion  by  Peirce,  J. 

[d/.  Ward  V.  Whitney,  last  case;  Myers  v.  Riot,  i  T. 
&H.  Pr.,  784,0.  12.] 


Orj^Jans*  Court. 


Lewis's  Estate. 


April  5,  1879. 


Principal  and  agent — Power  of  married  woman 
to  charge  her  separate  estate  for  repairs  j  etc. , 
results  from  construction  and  implication  j  ami 
not  from  the  express  words  of  the  statute — Evi- 
dence necessary  to  charge  such  separate  estate — 
Queer e J  whether  *^necessity'^  is  not  implied  in 
the  word  ''repair''— Act  of  April  11  y  1848. 
Sur  exceptions  to  re-adjudication. 
The  adjudication  on  the  account  of  the  execu- 
tors of  Mary  F.  Lewis,  the  decedent,  having 
been  opened,  by  agreement  of  counsel,  to  allow 
a  re-argument,  a  revised  statement  of  a  claim 
(rejected  on  the  first  audit)  was  presented  by 
William  M.  Wright  &  Bro.,  plumbers,  for  work 
done  and  materials  furnished  by  them  for  the 
separate  estate  of  decedent,  to  the  amount  of 

It  there  appeared  that  the  said  expenses  were 
inciured  by  Dr.  Lewis,  the  husband  of  decedent, 
in  his  own  name,  but  for  the  benefit  of  his  wife's 
separate  estate,  and  while  acting  with  her  con- 
sent and  as  her  agent.  Demand  had  been  made 
upon  the  legal  representatives  of  Dr.  Lewis,  now 
deceased,  and  payment  of  the  claim  to  the 
extent  of  available  assets  had  been  made. 

To  the  allowance  of  this  claim  by  the  auditing 
Judge  (Ashman,  J.),  exceptions  were  filed  by 
the  accountants  because  the  work  was  done  on 
the  credit  of  the  husband,  and  not  on  the  credit 
of  the  wife  or  of  her  separate  estate,  and  because 
there  was  no  evidence  that  the  work  was  neces- 
sary. 

Peter  AfcCall,  for  exceptants. 

The  work  was  done  on  the  credit  of  the  hus- 
band of  the  decedent,  and  not  on  her  credit  nor 
the  credit  of  her  separate  estate ;  therefore,  her 
separate  estate  is  not  liable. 

Berger  and  wife  v.  Clark,  29  Sm.  340. 
Sawtelle*s  App.,  3  Nor.  306. 
Leow's  Est.,  6  Weekly  Notes,  333. 


There  was  no  evidence  to  show  that  the  work 
done  was  necessary  for  the  improvement  or  re- 
pair of  the  decedent's  separate  estate,  and  unless 
necessary  there  could  be  no  recovery,  even  if 
done  on  her  credit  or  that  of  her  separate  estate. 
Kuhns  and  Wife  v.  Turney,  36  Leg.  Int.  37. 

/.  de  F.  Junkin,  contra. 

There  is  no  express  statutory  provision  which 
renders  the  separate  estate  of  a  married  woman 
liable  for  repairs.  The  liability  is  created  by  the 
line  of  decisions  under  the  provision  of  sec.  6 
of  Act  of  April  11,  1848. 

Husbands  on  Married  Women,  sec.  50,  and  notes. 

The  first  exception  is  based  upon  decisions 
under  sec.  8  of  the  same  Act,  which  is  in  refer- 
ence to  family  necessaries,  and  not  repairs  to 
wife's  separate  estate ;  such  a  case  is  Berger  v, 
Clark  {supra). 

To  bind  the  wife's  separate  estate  for  repairs 
thereto,  it  is  not  necessary  that  the  credit  should 
be  given  to  her  directly. 

Lippincott  v.  Hopkins,  7  Sm.  328. 
Lippincott  v.  Leeds,  27  Sm.  422. 

There  can  be  no  doubt  of  a  married  woman's 
power  to  charge  her  estate  for  necessary  repairs, 
and  that  she  can  also  do  it  by  an  agent,  such 
agent  being  her  husband,  is  decided  in — 
Murphy  v.  Bright,  3  Gr.  296. 
Forrester  v.  Preston,  2  Pitts.  298. 

Dr.  Lewis  was  the  agent  of  an  undisclosed 
principal,  but  the  disclosure  of  the  principal  is 
not  necessary  in  order  to  bind  the  principal  by 
the  agent's  acts  within  the  scope  of  his  authority. 

That  the  work  was  necessary,  is  impliedly,  if 
not  explicitly,  found  by  the  auditing  Judge. 

The  claim  was  for  plumbing  such  as  is  neces- 
sary in  ordinary  buildings,  and  was  jrecognized 
as  such  by  the  decedent. 

From  the  nature  of  the  work  it  was  presump- 
tively necessary,  and  the  wife's  estate  is  liable 
therefor. 

Barto's  App.,  5  Sm.  389. 

April  5,  1879.  The  Court.  The  power  of 
a  married  woman  to  charge  her  separate  estate 
with  debts  for  necessary  repairs  or  improve- 
ments, results  not  from  the  words  of  the  statute, 
as  in  the  case  of  necessaries  furnished  to  her 
family,  but  rather  from  construction  and  impli- 
cation (Kuhns  and  Wife  v,  Turney,  36  Legal 
Intell.  37  ;  Shannon  v.  Shultz,  Id.  125).  **  If," 
says  Gordon,  J.,  in  the  case  first  cited,  "she  is 
to  enjoy  her  property,  it  must  be  that  she  shall 
have  the  power  to  keep  it  in  a  proper  condition 
for  use  or  profit." 

The  reason  thus  given  applies,  to  the  extent  of 
her  interest,  whether  her  ownership  is  in  severalty 
or  in  common  with  others;  nor  is  there  any- 
thing, either  in  the  letter  or  spirit  of  the  Act, 
which  requires  that  the  contract  for  such  repairs, 
etc.,  shall  be  made  by  herself  individually  and 
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not  through  the  agency  of  a  third  person  ;  or 
which  exempts  her  from  liability  where  credit  is 
given  to  the  agent  acting  for  an  undisclosed 
principal. 

When  it  is  sought  to  charge  her  or  her  estate 
for  repairs  or  improvements,  it  is  necessary  to 
show  that  she  was  an  owner  of  the  property  in 
respect  of  which  the  work  was  done  or  the 
materials  were  furnished ;  that  she,  by  herself  or 
her  agent,  made  the  contract ;  and  that  the  work 
done  or  materials  furnished  were  necessary' for 
the  use  and  enjoyment  of  the  property. 

In  the  present  case  the  claim,  as  amended,  is 
for  the  decedent's  proportion  of  the  rei  airs  upon 
property  of  which  she  was  a  co-owner.  The  fact 
of  such  ownership  is  found  by  the  adjudication, 
as  is  also  the  fact  tliat  the  work  was  done  at  the 
instance  of  decedent  through  the  agency  of  her 
husband. 

It  is  objected,  however,  that  it  was  not  shown 
affirmatively,  nor  is  it  so  stated  by  the  adjudica- 
tion, that  the  repairs  were  necessary.  This,  per- 
haps, is  explained  by  the  fact  that  the  amount  in 
controversy  is  very  small  (I85),  and  that  a  letter 
from  the  accountant  to  claimant's  counsel  was 
exhibited,  in  which  it  was  stated  that  the  claim 
as  amended  "  was  just  and  equitable,  and  that  no 
objection  to  its  allowance  would  be  made." 
Naturally  after  this  a  full  statement  of  facts  would 
hardly  be  deemed  important. 

But  the  necessity  for  the  work  is  perhaps  im- 
plied ex  vi  termini  by  the  word  "  repair,"  the 
definition  of  which,  as  given  by  Webster,  is  a 
**  restoration  to  a  sound  or  good  state  after  decay, 
waste,  injury,  or  partial  destruction." 

If,  however,  there  is  any  doubt  on  this  point, 
as  the  letter  alluded  to  may  have  misled,  it  is 
proper  that  an  opportunity  of  proving  that  the 
repairs  were  necessary  should  be  afforded,  if  the 
fact  be  denied.  The  account  will,  therefore,  if 
the  accountant  asks  for  it,  be  referred  back  to 
the  auditing  Judge  for  this  purpose.  Should  no 
such  request  be  made  within  two  weeks  from  the 
date  of  filing  this  opinion,  we  shall  assume  the 
fact  to  have  been  shown  and  the  adjudication 
amended  accordingly,  and  dismiss  the  excep- 
tions. 

Opinion  by  Penrose,  J. 


e.  g).  district  Cotirt— 
^trmiraltfi. 


Nov.  5,  1878. 
Schmidt  v.  The  Steamship  Pennsylvania. 

Vendor  and  vendee — Through  bills  of  lading — 
Stoppage  in  transitu — Liability  of  master  to 
sub-vendee, 

A  shipper  of  goods  has  no  right  to  stop  them,  after  a  sale 
by  his  vendee  to  a  third  party ;  and  the  master's  refusal  to 
deliver  to  such  subsequent  vendee,  though  under  the 
vendor's  orders,  is  at  the  master's  peril,  and  if  loss  occur 
{e.  g,  by  reason  of  a  falling  market)  he  is  responsible  to 
such  vendee. 

This  was  a  libel  filed  by  Schmidt,  the  holder 
of  a  bill  of  lading  for  goat  skins,  which  on  arrival 
of  the  vessel,  the  steamship  Pennsylvania^  at 
Philadelphia,  he  presented  to  the  ship's  agent, 
and  delivery  of  which  was  refused  pursuant  to  a 
cable  telegram  from  the  shippers. 

The  goods  originally  were  shipped  by  one 
Bresch  at  Trieste,  on  a  through  bill  of  lading, 
via  Liverpool,  signed  by  the  respondent's  agent 
at  Trieste  ;  the  goods  came  into  the  respondent's 
possession,  and  were  forwarded  by  them  from 
Liverpool.  The  bill  of  lading  was  made  out  in 
the  name  of  Bresch  as  shipper,  deliverable  to  his 
order.  Bresch  endorsed  the  through  bill  of  lad- 
ing to  Havemann  &  Poleman  at  Paris,  from  whom 
Schmidt  obtained  the  same,  by  endorsement,  for 
value.  Before  the  arrival  of  the  vessel  at  Phila- 
delphia Bresch's  agent  at  Liverpool  telegraphed 
the  agents  of  the  Pennsylvania  to  stop  delivery  of 
the  goods  as  against  the  holder  of  the  bill  of  lad- 
ing. The  vessel  arrived  at  Philadelphia  February 
3,  1878,  and  commenced  discharging  cargo  on 
the  7th.  The  libel  was  filed  on  the  12th  of  Feb- 
ruary, 1878,  claiming  the  value  of  the  goods. 
On  February  19,  1878  (before  the  time  for  filing 
an  answer  had  expired),  the  order  to  stop  was 
withdrawn,  and  on  the  same  day  the  vessel's 
agent  notified  Schmidt  of  the  fact  that  they  were 
prepared  to  deliver  the  skins.  Schmidt  refused  to 
accept  the  same  unless  paid  the  sum  of  $1090.51 
for  the  damages  which  he  had  sustained  by  loss 
of  a  sale  to  one  Keene.  Subsequently  under 
an  order  of  Court,  the  skins  were  delivered  to 
Schmidt,  he  reserving  his  right  to  claim  damages, 
for  any  loss  which  he  had  sustained  by  the  refusal 
to  deliver  on  arrival. 

The  evidence  as  to  the  sale  of  the  goods  to 
Keene  consisted  of  an  order  for  the  importation 
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of  these  skins,  accepted  by  Keene  from  Schmidt, 
dated  at  Philadelphia.  This  order  stipulated  that 
Keene  should  advance  part  of  the  price  in  two 
notes  for  |8oo  each,  Keene  to  pay  insurance  and 
banker's  commission,  the  goods  to  be  shipped  in 
December.  Havemann  &  Poleman  at  Paris  had 
secured  the  goods  in  Trieste  of  Bresch  for  De- 
cember shipment,  and  notified  Schmidt  of  the 
price  at  which  they  had  secured  them,  offering 
them  at  a  smaller  advance  to  Schmidt  who 
accepted,  and  placed  them  with  Keene ;  Have- 
mann &  Poleman  allowing  Schmidt  a  commis- 
sion in  the  transaction.  The  goods  were  shipped 
from  Trieste  in  December. 

The  answer  of  the  steamship  company  set 
forth  the  facts  in  relation  to  the  shipment,  the 
notice  by  the  shipper  to  stop  in  transit,  and  the 
subsequent  withdrawal  of  the  order,  and  the 
offer  to  deliver  to  Schmidt ;  and  further  averred 
as  follows:  **and  that  in  acting  in  accordance 
with  the  same  the  respondents  fulfilled  their 
duties  as  carriers  under  the  engagement  with  the 
shipper  contained  in  the  bill  of  lading,  and  that 
no  liability  exists  on  the  part  of  the  respondents 
for  any  loss  which  the  libellant  may  have  sus- 
tained by  reason  of  the  exercise  by  the  vendor  of 
the  right  of  stoppage  while  in  their  hands  as  car- 
riers." 

E,  G.  Piatt  and  S.  Dickson,  for  Schmidt, 
libellant. 

The  whole  transaction,  as  disclosed  by  the  cor- 
respondence and  testimony,  shows  that  Schmidt 
became  the  purchaser  of  these  skins  from  Have- 
mann and  Poleman,  and  subsequently  sold  them 
to  Keene.  He  had  paid  for  the  goods,  and  was 
therefore  a  bona  fide  holder  for  value  of  this  bill 
of  lading.  That  being  so,  the  right  of  stoppage 
in  transitu  did  not  exist.  This  has  been  settled 
ever  since  the  leading  case  of  Lickbarrow  v. 
Mason.  If  the  owner  of  a  vessel  under  such  cir- 
cumstances takes  upon  himself  the  responsibility 
of  refusing  delivery  of  the  goods,  he  does  it  at 
his  peril.  He  runs  the  risk  of  the  title  of  the 
holder  being  good  as  against  the  shipper,  and  in 
that  case  he  is  liable  to  him. 
Abbott  on  Shipping,  337,  338. 

The  only  safe  course  when  the  bill  of  lading  is 
outstanding  in  the  hands  of  a  third  party  is  to 
demand  indemnity  from  the  shipper  when  he 
gives  notice  and  attempts  to  exercise  the  right  of 
stoppage  in  transitu. 

[Cadwalader,  J.  Is  an  instrument  like  the 
one  in  question  a  regular  bill  of  lading,  and  will 
a  transferree  for  value  be  invested  with  the  rights 
^i  2,  bona  fide  holder  for  value  of  a  regular  bill  of 
lading?  This  paper  was  issued  in  Trieste,  and 
is  signed  by  the  agent  of  the  steamship  company. 
Bills  of  lading  are  signed  by  the  master  of  the  ves- 
sel.] 

This  is  what  is  known  as  a  through  bill  of  lad- 


ing. It  may  be  true  that  a  sailing  vessel's  bills  of 
lading  should  be  signed  by  the  master.  This  is 
a  steamship  company,  and  the  validity  of  these 
through  bills  of  lading  has  become  a  well  recog- 
nized fact  in  the  commercial  world.  By  them 
goods  are  shipped  from  California  to  Russia,  from 
China  via  United  States  to  Europe,  in  fact  from 
almost  any  one  part  of  the  globe  to  another. 
The  distinction  between  the  two  classes  is  well 
settled. 

St:hmidt,  then,  being  the  holder  of  the  bill  of 
lading,  was  entitled  to  the  possession  of  the  goods 
on  arrival.  On  account  of  his  inability  to  obtain 
possession,  he  lost  the  opportunity  of  carrying 
out  the  sale  to  Keene,  and  they  were  thrown 
back  on  his  hands.  The  measure  of  damages, 
therefore,  is  the  difference  between  what  Keene 
would  have  paid  him  and  what  the  goods  were 
worth  when  actually  delivered  to  him.  This  was 
not  until  March  4,  1878.  The  loss  is,  therefore, 
as  appears  by  the  testimony,  about  I2000. 

[Cadwalader,  J.  I  think  that  the  market 
value  at  the  time  the  respondents  offered  to  return 
them  should  be  taken  as  of  February  19,  1878.] 

No,  because  they  refused  at  that  time  to  give 
them  up  unless  we  should  waive  all  claim  to  dam- 
ages. There  was  really  no  absolute  offer  to  give 
them  up  until  the  time  when  the  order  of  the 
Court  was  made,  viz.,  March  4.  We  insist  that 
that  time,  therefore,  is  to  be  taken  for  fixing  the 
value  of  the  skins. 

M.  P.  Henry,  for  the  steamship,  contended 
that  Schmidt  acted  only  as  agent  for  Keene, 
and  that  there  was  no  loss  of  any  sale  by  Schmidt 
as  the  goods  were  Keene's.  The  libel  should  have 
been  brought  by  Keene. 

As  to  the  liability  of  the  ship  for  obeying  the 
orders  of  the  shipper.  The  master  is  not  bound 
to  decide  whether  the  right  to  stop  has  been  lost 
by  endorsement  of  the  bill  of  ladmg  for  value  or 
otherwise. 

The  Tigress  (Brown  &  Lushington,  44)  de- 
nied the  right  of  the  master  to  demand  evidence 
that  the  vendee  had  not  parted  with  the  bill  of 
lading.  The  master  had  a  right  to  compel  Bresch 
and  Schmidt  to  interplead,  and  they  would  have 
applied  to  the  Court  to  take  the  goods  in  their 
custody,  and  determine  the  right  of  the  respec- 
tive parties  to  them. 

Abbott  on  Shipping,  540. 

2  Story's  Equity  Jurisprudence,  J  518. 

3  Maddox's  Chancery,  title  **  Interpleader." 

This  course  was  prevented  by  Bresch,  the  ship- 
per, withdrawing  the  stoppage.  It  is  the  case  of 
the  holder  of  a  fund  claimed  by  two  persons. 
The  bailment  of  a  transporter  does  not  impose  on 
the  master  the  duty  of  determining  whether  the 
right  of  stoppage  has  been  lost  by  the  shipper. 
The  master  is  the  shipper's  agent,  and  must  obey 
his  orders.  Right  of  stoppage  is  not  necessarily 
lost  by  endorsement  to  order. 
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Feise  v,  Wray,  3  East,  93. 

Thompson  v.  Trail,  6  Barn.  &  Cress.  36. 

Lilt  V.  Cowley,  7  Taunton,  169. 

If  the  master  had  undertaken  to  return  the  goods 
to  the  shipper,  he  would  have  incurred  responsi- 
bility to  the  holder  of  the  bill  of  lading,  and  vice 
versay  but,  while  he  held  subject  to  the  conflicting 
claims,  he  is  not  responsible. 

November  23,  1878.  The  Court  (Cad- 
WALADER,  J.).  The  detention  of  the  skins  by  the 
defendants  was  wrongful.  There  could  be  no 
rightful  stoppage  in  transitu  by  reason  of  the*  for- 
mer owner's  insolvency.  Through  this  wrongful 
detention  and  the  consequent  inability  to  deliver 
the  goods  to  the  purchaser  in  Philadelphia,  the 
benefit  of  the  sale  to  him  was  lost.  He  rejected 
the  goods  as  he  had  a  right  to  do,  and  the  market 
had  fallen  so  that  a  loss  which  is  the  measure  of 
damages  had  been  suffered. 

Decree  accordingly. 


April  29, 1879. 
The  Bark  Commissionsrath  Dientsbach. 

Advances  in  foreign  port — Lien  on  freight — Con- 
struction of  special  agreement  cu  to  repayment. 

This  was  a  libel  for  advances  made  to  the 
master  at  a  foreign  port  (Hamburg),  the  amount 
having  been  expended  for  necessaries.  The 
master  gave  to  the  hbellant  the  following  re- 
ceipt : — 

[Translation.] 
**  I  acknowledge  having  received  from  Mr.  Eugene 
Cellier,  present,  for  the  equipment  of  the  Commissionsrath 
Dientsbach  vessel,  of  which  I  am  the  captain,  and  to 
enable  me  to  continue  my  intended  voyage  from  Hamburg 
to  Valparaiso,  the  sum  of  twenty-three  thousand  three 
hundred  and  twenty  marks. 

"  I  bind  myself  thereagainst,  on  arrival  and  discharge  in 
Valparaiso,  of  the  cargo  which  I  now  have,  to  remit  the 
surplus  of  my  freight  to  Mr.  Eugene  Ccilier,  and  to  make 
him  further  remittances  as  soon  as  the  vessel  nikkes  further 
voyages,  until  I  can  pay  back  m  full  the  above  amount  of 
twenty  three  thousand  three  hundred  and  twenty  marks, 
adding  five  per  cent,  interest. 

«*  1  effect  no  insurance  on  the  above  advance,  in  case  of 
any  accident,  which  God  forbid.  I  hereby  instruct  Mr. 
Eugene  Cellier  to  pay  himself  in  full  out  of  the  policy  of 
in3urance,in  the  amount  of  sixty-nine  thousand  marks,  on 
the  hull  of  the  vessel,  which  he  has  on  hand. 

<*  As  for  the  rest,  the  vessel  is  responsible  at  all  times 
until  the  liquidation  of  the  above  advance. 
**  My  share  in  the  vessel  amounts  to  j}  parts. 

"J.  SCHONROGG. 

'«  Hamburg,  vSept.  16,  1876." 

The  libel  alleged  that  payments  on  account  of 
the  debt  had  been  made,  but  none  since  Feb. 
14,  1878,  although  the  vessel  had  made  voyages 
since  that  time,  and  that  there  was  a  balance 
due.  The  Hbellant  prayed  for  process  of  attach- 
ment, both  against  the  vessel  and  the  freight,  at 
this  port,  which  was  granted  and  issued. 

The  master  excepted  to  the  libel :  (i)  Because 
there  was  no  lien  on  the  freight.     (2)  Because 


the  lender  was,  by  the  terms  of  the  contract,  to 
be  repaid  out  of  the  freight  earned;  that  the 
transaction  amounted  to  an  equitable  mortgage 
on  the  master's  interest  in  the  vessel  (gf ),  and 
that  it  did  not  appear  that  any  surplus  freight 
had  been  earned  since  February  14,  the  date  of 
the  last  payment.  (3)  Because,  by  reason  of 
the  premises,  the  Court  of  Admiralty  had  no 
jurisdiction. 

Henry  Flanders,  for  the  exceptions. 
There  is  no  lien  created  against  the  freight, 
and  the  libel  is  therefore  insufficient  and  defec- 
tive. Moreover,  the  fair  interpretation  of  the 
agreement  between  the  parties,  negatives  tlw 
idea  of  a  maritime  lien  on  the  vessel,  except  to 
decree  the  remittances  of  freight  as  earned.  It 
was  in  the  contemplation  of  the  parties  that  the 
vessel  might  meet  with  disasters  on  her  voyages, 
and  that  there  might  not,  at  all  times,  be  freight 
to  remit.  Hence,  a  credit  was  implied  and  time 
given  to  earn  freight.  What  time?  Not  an 
arbitrary  or  fixed  period,  but  a  reasonable  period, 
which,  in  this  case,  under  the  circiimstances,  has 
not  arrived. 

Henry  Galbraith  Ward,  contra. 
ITie  libel  is  founded  not  upon  the  receipt,  but 
upon  the  libellant*s  right  to  a  lien  under  the 
general  maritime  law,  for  an  advance,  the  nature 
and  terms  of  which  are  evidenced  by  it.  But  if 
the  libellant  were  confined  to  the  receipt,  its 
terms  emphasized  the  facts  which  entitle  him  to 
a  lien  on  the  vessel.  There  is  no  provision 
that  the  master's  contemplated  payments  should 
come  out  of  surplus  freight.  On  the  contrary, 
he  undertook  to  remit  each  voyage.  The  libel 
alleges  that  he  has  made  voyages  without  so 
doing,  which  is  not  inconsistent  with  the  right  of 
lien. 

The  brig  Nestor,  i  Sumner,  73. 

The  Jno.  Walls,  Jr.,  I  Sprague,  178. 

The  Mary  Ann,  4  Notes  of  Cases,  381. 
It  is  a  rule  of  construction  that  an  intention  to 
part  with  a  lien  will  not  be  inferred  except  it  be 
perfectly  clear. 

The  Kimball,  3  Wall.  37. 

Peyroux  v,  Howard,  7  Peters,  324. 
Material  men  have  a  lien  on  ship  and  freight, 
and  those  who  advance  money  for  materials  have 
the  same  privileges. 

1 2th  Admiralty  Rule,  S.  C. 

Thomas  v,  Osborn,  19  How.  28. 

April  4,  1879.  '1'^^  Court  (Butler,  J.), 
sustained  the  first  exception,  holding  that  there 
was  no  lien  on  the  freight  at  this  port ;  but,  hold- 
ing the  vessel  liable  for  the  debt,  overruled  the 
second  and  third  exceptions. 

Afterwards  an  answer  was  filed  by  the  present 
master,  denying  all  personal  knowledge  of  the 
matter,  and  submitting  the  cause  to  the  decision 
of  the  Court ;  and  thereupon,  on  April  9,  decree 
for  libellant  against  the  bark,  with  orders  for 
appraisement  and  sale. 
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July,  '76,  133.  Feb.  24,  1879. 

Workman  v.  Curran. 

Easement — Right  of  way — Prescription — Ad- 
verse possession —  When  possession  not  adverse 
— Acquiescence — Lapse  of  time — Pendency  of 
cutiony  effect  of. 

The  pendency  of  an  action  of  trespass  to  detennine  the 
validity  of  a  claim  to  a  right  of  way  prevents  the  party 
claiming  such  right  from  enjojring  such  peaceable,  quiet, 
and  adverse  possession  of  the  same  as  can  be  made  the 
basis  of  title  to  the  easement  by  prescription. 

In  1833,  W.  brought  an  action  of  trespass  against  C. 
to  detennine  the  validity  of  C.'s  claim  to  a  right  of  way 
over  the  land  of  W.  In  1850  a  verdict  and  judgment  in 
this  action  were  entered  for  W.,  which  judgment  was 
affirmed  by  the  Supreme  Court  on  February  9,  1852, 
from  which  time,  without  interruption,  C.  exercised  the 
right  of  way  until  Januaiy  30,  1873,  when  W.  erected  a 
fence: 

Held^  that  the  time  from  which  C.'s  claim  of  adverse 
possession  ran,  was  the  date  of  the  judgment  of  the  Su- 
preme Court,  and  twenty-one  years  not  having  elapsed 
between  that  time  and  the  erection  of  the  fence,  a  title  by 
prescription  had  not  been  shown. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Trespass  on  the  case,  by  Adele  Curran  against 
H.  W.  Workman,  to  recover  damages  for  the 
wrongful  obstruction  of  an  alley  over  which  the 
plaintiff  claimed  a  right  of  way. 

Upon  the  trial,  before  Pratt,  J.,  it  appeared 
that  the  plaintiff  was  the  owner  of  premises  on 
South  Front  Street  in  the  city  of  Philadelphia, 
that  immediately  adjoining  this  property  on  the 
north  is  a  certain  court  known  as  **  Workman's 
Court,"  which,  with  the  land  adjoining  the  court 
on  the  north,  is  the  property  of  the  defendant ; 
over  this  court  the  plaintiff  claimed  a  right  of 
way.  On  October  9,  1833,  the  same  right  of 
way  being  then  in  dispute,  Workman  had  insti- 
tuted in  the  old  District  Court,  against  Lewis 
Roberts,  under  whom  Adele  Curran  claimed  by 
descent,  an  action  of  trespass  quare  clausum 
fregity  for  unlawfully  entering  upon  this  court, 
locus  in  quo.  This  action  was  tried  in  May, 
1850,  and  resulted  in  a  verdict  for  Workman, 
upon  which  judgment  was  entered  September, 
14,  1850.  A  writ  of  error  to  this  judgment 
having  been  taken,  it  was  affirmed  by  the  Su- 


preme Court  on  February  9,  1852.  On  January 
30,  1873,  Workman  closed  up  the  court  with  a 
fence,  and  on  April  2,  1873,  Curran  brought 
this  action. 

The  defendant  presented  the  following  points, 
all  of  which  were  refused :  (i)  That  such  adverse 
possession  [/.  ^.,  peaceable,  quiet,  adverse  pos- 
session for  a  period  of  twenty-one  years],  could 
not  exist  while  the  case  of  Workman  v,  Roberts 
was  pending,  or  until  the  judgment  therein  was 
finally  affirmed  by  the  Supreme  Court.  (2) 
That  the  record  of  said  case  shows  that  final 
judgment  therein  was  rendered  by  the  Supreme 
Court,  February  9, 1852,  and  the  evidence  shows 
that  the  fence,  the  erection  of  which  led  to  the 
institution  of  this  action,  was  erected  January 
30,  1873,  being  within  twenty-one  years  from 
the  entry  of  such  judgment,  and  therefore  plain- 
tiff cannot  recover  in  this  action.  (3)  That  this 
final  judgment  of  record,  unsatisfied  and  capable 
of  execution  at  any  time,  was  a  continuous  and 
perpetual  assertion  of  right  exclusive  in  defend- 
ant, and  denial  of  any  right  on  the  part  of  plain- 
tiff by  defendant  to  use  and  occupy  the  alley  in 
question,  and  therefore  plaintiff  cannot  recover 
in  this  action. 

The  Court  charged,  inter  alia ;  **  I  give  it  to 
you  as  the  law,  which  you  are  bound  to  take 
from  the  Court,  tliat  if  you  find  from  the  com- 
mencement of  this  suit,  the  suit  which  was  begun 
in  1833,  the  plaintiff  in  this  case  had  adverse,  un- 
interrupted, peaceable,  and  quiet  possession  of 
the  use  of  this  alley,  as  described  in  the  declara- 
tion, and  that  no  notice  was  given  to  him  of 
any  denial,  on  the  part  of  the  defendant,  of  the 
right,  your  verdict  should  be  for  the  plaintiff." 

Verdict  for  the  plaintiff,  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error, 
inter  alia^  the  refusal  of  his  points. 

C.  Stuart  Patterson  and  George  W.  BiddU, 
for  the^  plaintiff  in  error. 

The'statute  of  Jac.  I.  c.  21,  limited  possessory 
actions  to  twenty  years,  and  Courts  adopted  that 
period  as  sufficient  to  raise  the  presumption  of 
the  existence  of  a  right ;  but  the  Courts  never 
gave  greater  effect  to  length  of  enjoyment  than 
that  of  affording  a  presumption  of  prescriptive 
right,  capable  of  being  rebuttfed  by  proof  of  an 
origin  at  a  time  later  than  that  of  legal  memory. 

Mayor  of  Kingston  v.  Homer,  i  Cowp.  102. 
Any  circumstances  inconsistent  with  the  pre- 
sumption of  a  grant,  must  be  considered  by  the 
jury. 

Livett  V,  Wilson,  3  Bing.  115. 

Angus  V.  Dalton,  L.  R.  3  Q.  B.  D.  113. 

Goddard's  Law  of  Easements,  p.  90. 

Cooper  V.  Smiih,  9  S.  &  R.  33. 
In  order  to  gain  title  by  prescription,  there 
must  be  an  actual,  adverse,  continuous,  uninter- 
rupted use,  under  a  claim  of  right,  with  the 
acquiescence  of  the  owner,  for  twenty-one  years. 
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Hoy  V.  Slerrelt,  2  Watts,  330. 

Esli hg  V,  Williams,  10  Barr,  126. 

Jones  V,  Crow,  8  Casey,  406. 

Jessup  V.  Loucks,  5  Sm.  361. 
Moreover,  the  right  claimed  by  prescription 
must  be  such  as  may  reasonably  be  presumed  to 
have  been  granted. 

Fishing  Co.  v.  Carter,  11  Sm.  41. 
In  the  maxim  '*//a  guod,  n€c  vt,  mc  c/am,  n^c 
precario^''  the  word  v\  means  contention  of  any 
kind — as  that  the  enjoyment  has  been  during  a 
period  of  litigation  about  the  right  claimed. 

Goddard  on  the  Law  of  Easements,  p.  124. 

Eaton  V.  The  Swansea  Co.,  17  A.  &  E.,  N.  S.,  267. 

Livett  V.  Wilson,  3  L.  J.,  C.  P.  186. 

Stillman  &  Co.  v.  White  Rock  Co.,  3  W.  &  Min.  549. 

Powell  V.  Bagg,  8  Gray,  441. 
Presumption  of  payment  of  debt  is  rebuttable 
by  similar  evidence. 

McCullough  V,  Montgomery,  7  S.  &  R.  28. 

Sommerville  v.  Holiday,  I  Watts,  518. 
The  sufficiency  of  facts  to  rebut  a  presumption 
of  law  is  for  the  Court,  not  for  the  jury. 

Del  any  v,  Robinson,  2  Wh.  503. 

Reed  v.  Reed,  10  Wr.  243. 
The  locus  in  quo  being  necessarily  open  for  the 
use  of  the  plaintiff  in  error's  tenants,  no  user  by 
the  defendant  in  error  could  be  so  injurious  as 
to  attract  the  attention  of  the  plaintiff  in  error, 
and  no  presumption  of  acquiescence  could  exist ; 
hence  no  prescriptive  right  could  arise. 

Donnell  v.  Clark,  19  Maine,  174. 

Thomas  v.  Marshfield,  13  Pick.  240. 

Fishing  Co.  r.  Carter,  supra, 

Wheatly  v,  Baugh,  i  Casey,  534. 
This  principle  is  recognized  in  the  passage  of 
the  Act  of  April  25,  1850  (Purd.  Dig.1486), 
protecting  owners  of  unenclosed  woodland  from 
the  acquisition  of  rights  of  way. 

(The  defendant  in  error  made  no  argument, 
and  presented  no  paper-book.) 

March  17, 1879.  The  Coxjrt.  It  is  admitted 
that  the  right  of  way  which  is  the  subject  of  the 
present  contention,  is  the  same  that  was  in  con- 
troversy in  the  first  action  of  trespass,  and  the 
cardinal  question  in  this  case  is  whether  the  pen- 
dency of  that  suit  was  sufficient  to  repel  the 
presumption  of  a  grant  which  otherwise  would 
arise  from  the  long  continued  use  and  enjoyment 
of  the  way  by  the  defendant  in  error.  By  the 
verdict  and  judgment  in  that  case,  it  was  con- 
clusively settled  that  those  under  whom  she 
claims  had  no  right  of  way  in  1833,  when  the 
first  suit  was  brought,  and  it  is  not  claimed  that 
any  has  been  acquired  since,  unless  it  be  by  an 
uninterrupted  use  and  enjoyment  for  over  twenty- 
one  years.  There  is  no  pretence  of  right  acquired 
in  any  other  manner,  nor  can  any  claim  of  right 
be  substantiated  on  that  ground  even,  unless  at 
least  a  portion  of  the  period  during  which  the 
first  action  was  pending  be  included  in  the  com- 
putation.    The  present  suit  was  brought  in  less 


than  twenty-one  years  after  the  first  was  deter- 
mined, and  hence  no  presumption  of  a  grant 
could  arise  from  the  use  and  enjoyment  of  the 
way  during  that  intervening  period.  It  there- 
fore becomes  material  to  determine  whether  the 
use  by  the  defendant  in  error  and  those  under 
whom  she  claims  could  be  ripening  into  a  right 
during  the  pendency  of  the  first  suit,  from  1833 
until  February  9,  1852,  when  it  was  finally  de- 
termined by  the  judgment  of  this  Court.  What, 
then,  was  the  effect  of  the  pending  action  on  the 
respective  rights  of  the  parties? 

In  this  State  we  have  no  statute  on  the  subject 
of  private  ways,  except  the  Act  of  April  25, 
1850,  which  prohibits  their  acquisition  through 
unimproved  woodland ;  and  hence  it  is  necessary 
to  resort  to  the  common  law,  the  principles  of 
which  have  been  recognized  as  cases  from  time 
to  time  called  for  their  application,  but  the  pre- 
cise point  now  under  consideration  does  not 
appear  to  have  arisen  in  any  of  our  reported 
cases. 

In  Garrett  v.  Jackson  (8  Har.  331),  it  is  said 
by  Chief- Justice  Black,  that  *•  where  one  uses  an 
easement  whenever  he  sees  fit,  without  asking 
leave  and  without  objection,  it  is  adverse,  and 
an  uninterrupted  adverse  enjoyment  for  twenty- 
one  years  is  a  title  which  cannot  be  disputed. 
Such  enjoyment,  without  evidence  to  explain 
when  it  began,  is  presumed  to  have  been  in  pur- 
suance of  a  grant.'*  It  will  be  observed  that  the 
enjoyment  must  be  adverse  as  well  as  uninter- 
rupted, and  one  of  the  conditions  of  adverse  en- 
joyment is  that  it  be  without  objection.  If, 
therefore,  it  is  shown  that  during  the  period  of 
alleged  acquisition  of  an  easement  by  use  and 
enjoyment,  the  owner  of  the  servient  tenement 
resisted  such  claim  or  opp)osed  such  use,  it  will 
negative  the  claim.  (Washburne  on  Easements, 
112).  *  *  It  was  accordingly  held , ' '  says  the  same 
learned  author,  **that  a  prescriptive  right  to 
divert  water  from  a  stream  could  not  be  acquired 
by  an  enjoyment  for  the  requisite  period,  where 
it  appeared  that  the  party  against  whom  it  was 
claimed  during  that  time  remonstrated  against 
diversion,  and  consulted  counsel  for  a  prosecu- 
tion therefor." 

In  Nicholas  v,  Aylor  (7  Leigh,  546),  where 
one  flowed  the  lands  of  another  for  more  than 
the  requisite  period,  it  appeared  that  the  latter 
had  complained  and  denied  his  right  to  do  so. 
It  was  held  that  these  facts  rebutted  the  presump- 
tion of  its  having  been  enjoyed  under  a  grant. 
In  his  opinion,*TucKER,  President  of  the  Court 
of  Appeals,  says :  **  The  presumption  of  right  or 
of  a  grant  arises  fi-om  the  long  acquiescence  pf 
the  party,  and  does  not  arise  where  the  enjoy- 
ment is  contested.  (Bealey  v,  Shaw,  6  East,  216.) 
It  would  be  strange,  indeed,  if  a  grant  was  to  be 
presumed  to  have  been  made  by  him  though  he 
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was  continually  contesting  the  right;  and  ac- 
cordmgly,  in  Livett  v,  Wilson  (3  Bing.  115 ;  11 
Eng.  C.  L.  Rep.  115),  it  is  distinctly  made  an 
answer  to  the  presumption,  that  the  user  *  had 
been  almost  always  the  subject  of  contest.*  It 
is  also  observable  in  that  case,  that  no  action  had 
ever  been  brought  asserting  the  rights  of  the 
party,  and  that  his  repeated  complaints  and 
denial  of  the  title  of  his  adversary  were  con- 
sidered as  sufficiently  rebutting  the  presumption 
of  a  grant." 

Again,  where  an  easement  in  an  aqueduct  on 
the  land  of  an  adjoining  owner  was  claimed  by 
adverse  user,  and  it  appeared  that  the  owner  of 
the  servient  tenement  had  forbidden  his  neighbor 
to  enter,  and  had  ordered  him  off  the  land  while 
there  for  the  purpose  of  repairing  the  aqueduct, 
it  was  held  that  such  verbal  orders,  though  unac- 
companied by  further  acts,  were  admissible  to 
show  an  interruption  of  the  easement,  and  that 
it  was  not  recessary  to  use  actual  force  to  eject 
in  order  to  disturb  and  break  the  continuity  of 
possession  or  use,  and  thus  prevent  it  from  ripen- 
ing into  title.  (Powell  r.  Bagg,  8  Gray,  441.) 
Those,  and  other  authorities  that  might  be  cited, 
recognize  the  principle  that  the  presumption  of  a 
grant  may  be  rebutted  by  proof  of  declarations, 
without  evidence  of  forcible  resistance. 

While  the  presumption  of  a  grant  arising  from 
a  long  continued  adverse  and  uninterrupted  use 
and  enjoyment,  operates  in  analogy  to  the  statute 
of  limitations,  it  differs  from  the  case  of  title  to 
land  claimed  by  adverse  possession.  There  the 
owner  is  disseised,  and  if  such  disseisin  continues 
long  enough,  the  title  becomes  complete.  A 
mere  verbal  protest  or  prohibition  to  occupy  the 
premises,  will  not  be  sufficient  without  entry. 
The  owner  in  such  case  would  still  be  disseised. 
But  title  to  an  easement  by  adverse  user  stands 
on  a  somewhat  different  ground.  There  the 
owner  remains  in  possession  of  the  premises. 
The  title  rests  chiefly  on  his  acquiescence  in  the 
adverse  use ;  and  the  evidence  which  disproves 
such  acquiescence,  rebuts  the  title  to  the  ease- 
ment.    (Smiths.  Miller,  ii  Gray,  145.^ 

In  this  case  the  evidence  of  non-acquiescence 
during  the  pendency  of  the  suit,  was  of  the  most 
conclusive  character.  The  record  of  the  pending 
action  furnishes  an  emphatic  denial  of  right  in 
those  under  whom  the  defendant  in  error  claims, 
and  a  positive  assertion,  by  the  plaintiff  in  error, 
of  exclusive  right  in  himself,  and  this,  too,  in  the 
appropriate  forum  for  the  determination  of  such 
questions.  It  would  be  most  unreasonable,  there- 
fore, to  presume  a  grant,  in  the  face  of  such  con- 
q^usive  evidence  of  an  open  public  denial  of  the 
right  claimed,  and  a  standing  protest  of  record 
against  its  exercise. 

The  first  fou^  assignments  of  error  are  sus- 
tained.   There  was  aho  error  in  that  portion  of 


the  charge  covered  by  the  eighth  assignment  of 
error. 

Judgment  reversed. 

Opinion  by  Strrrett,  J. 


July,  »78,  2. 


Daly  V.  Maitland. 


Jan.  16,  1879. 


Mortgiiges  —  Attorney's  commission  clause  — 
Amount  fixed  is  in  the  nature  of  a  penalty  rather 
than  of  liquidated  damages — Reducible  by  the 
Court  if  in  its  judgment  excessive. 

Although  a  reasonable  attorney's  fee  for  collection  can 
be  provided  for  in  a  mortgage,  and  recovered  in  a  judg- 
ment on  a  scire  facias,  yet  the  amount  fixed  (usually  five 
per  cent.)  is  rather  in  the  nature  of  a  penalty  than  of  liqui- 
dated damages,  and  is  reducible  at  the  discretion  of  the 
Court. 

Opinion  by  Sharswood,  C.  J.     Me&cur,  J.,  dissents. 

Robinson  v,  Loomis  (i  Sm.  78),  overruled. 

Woodward,  J. ,  filed  a  concurring  opinion,  agreeing 
with  the  majority  of  the  G>urt  that  the  amount  fixed  could 
be  reduced;  but  holding  that  such  reduction  could  be 
made  only  when  circumstances  of  manifest  oppression  or 
injustice,  or  an  attem])t  to  evade  the  usury  laws,  should  be 
disclosed,  and  that  it  was  the  province  of  a  jury  to  deter- 
mine whether  such  circumstances  existed,  and  to  fix  the 
fair  amount  of  the  fee. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Scire  facias  sur  mortgage,  by  H.  Maitland 
against  H.  Daly,  M.  Daly^  and  S.  B.  Winslow, 
executors  of  J.  Daly,  deceased.  Pleas,  nildebent 
and  payment. 

At  the  trial,  before  Mitchell,  J.,  the  plain- 
tiff put  in  evidence  a  mortgage  for  114,000, 
dated  May  6,  187 1,  for  five  jears,  given  by  J. 
Daly  to  him,  Maitland.  The  mortgage  contained 
the  following  clause :— i- 

<*  And  provided  also  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Henry  Maitland,  his  heirs,  executors, 
administrators  and  assigns,  when  and  as  soon  as  the 
principal  sum  hereby  secured  shall  become  due  .  .  . 
to  sue  out  forthwith  a  scire  facias  upon  this  indenture  of 
mortgage,  and  to  proceed  therein  to  judgment  and  execu- 
tion for  the  recovery  of  the  whole  of  the  said  principal 
debt,  and  all  interest  and  taxes  due  thereon,  together  with 
an  attorney's  commission  for  collection ^  vig. :  five  per  cent, 
besides  costs  of  suit  without  any  stay,  any  law  or  usage  to 
the  contrary  notwithstanding." 

After  this  offer  of  evidence,  the  defendants 
admitted  the  plaintiff's  claim  for  the  principal 
of  the  mortgage  and  interest,  but  denied  his 
right  to  the  five  per  cent  commission  for  collec- 
tion. 

The  defendants  submitted  the  folloi^ing  points : 
(i)  The  plaintiff  is  entitled  to  recover  upon  the 
mortgage,  above  the  amount  of  the  mortgage  and 
interest,  a  reasonable  attorney's  fee  for  the  collec- 
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tion  of  the  mortgage,  and  what  is  a  reasonable 
fee  must  be  proved  by  plaintiff  to  recover  it. 
Refused.  (2)  The  plaintiff  is  entitled  to  re- 
cover under  the  mortgage  sued  on  only  a  reason- 
able attorney's  fee,  in  addition  to  the  amount  of 
the  mortgage  and  interest.     Refused, 

Mitchell,  J.,  charged  the  jury  as  follows: 
**  The  plaintiff  is  entitled  to  recover  the  full 
amount  of  his  debt  covenanted  in  the  mortgage 
to  be  paid,  including  the  five  per  cent,  upon  the 
amount  of  the  mortgage  debt  for  collection ;  that 
being  expressly  stipulated  for  in  the  mortgage  to 
be  paid  on  a  contingency  which  is  admitted  to 
have  happened." 

The  jury  accordingly  found  a  verdict  for  the 
plaintiff  for  114,862.40,  the  full  amount  of  the 
mortgage  debt  with  interest  and  five  per  cent, 
commission  for  collection.  A  rule  for  a  new 
trial  having  been  discharged  (reported  6  Weekly 
Notes,  31)  judgment  was  entered  on  the  yerdict, 
and  the  defendants  took  this  writ,  assigning  for 
error  the  refusal  of  the  points  offered  and  the 
charge  of  the  Court. 

C.  H.  Gross  and  T,  J,  Barger^  for  the  plain- 
tiffs in  error. 

The  agreement  of  the  mortgagor  is  to  pay  the 
five  per  cent,  for  a  specific  purpose,  the  compen- 
sation of  counsel  in  the  event  of  a  suit,  and  no 
larger  portion  thereof  should  be  recovered  than 
is  necessary  for  that  purpose.  In  a  case  like  this, 
where  the  principal  sum  is  large,  five  per  cent, 
would  ordinarily  be  an  unreasonable  fee ;  there- 
fore the  amount  fixed  should  be  viewed  as  a 
penalty  to  secure  the  payment  of  a  fair  sum  to  be 
fixed  by  a  jury.  The  Judge  evidently  regarded 
it  as  liquidated  damages  and  charged  accordingly. 

Faulkner  v.  Wilson,  3  Weekly  Notes,  339. 

Strccper  v.  Williams,  12  Wr.  450. 

Woods  V.  North,  3  Nor.  407. 
y.  Rodman  Paul  (with  whom  was  A,  Sydney 
Biddle)y  contra. 

It  is  already  res  adjudicata  in  this  State  that 
the  five  per  cent,  commission  is  not  a  penalty 
but  in  the  nature  of  liquidated  damages. 

Robinson  v,  Loomis,  i  Sm.  78. 
A  contrary  doctrine  would  have  the  result  of 
destroying  the  affidavit  of  defence  law  as  applied 
to  mortgages,  for  it  would  always  be  in  the  de- 
fendant's power  to  insist  that  the  jury  should  de- 
termine the  amount  of  the  attorney's  fee  for  col- 
lection. 

M  oiler  V.  Ohse,  5  Weekly  Notes,  510. 

Schmidt's  Appeal,  I  Noa  524. 

Faulkner  v,  Wilson,  supra, 

March  17, 1879.  The  CoxntT.  In  Huliagv. 
Drexel  (7  \Vatts,  126),  it  was  decided  by  this 
Court  that  a  stipulation  in  a  mortgage  that  in  the 
event  of  the*  necessity  of  proceeding  to  reeow 
the  mortgage  hy  suit,  the  mortgagee  shall  be  en- 
titled, in  addition  to  the  debt  and  interest^  to 


damages,  for  costs  and  expenses  incident  thereto, 
wafe  not  usurious,  and  might  be  enforced  in  the 
scire  facias.  In  consequence  of  this  decision  it 
has  become  common  to  insert  a  provision  not 
only  in  mortgages,  but  notes  and  other  instru- 
ments for  the  payment  of  money,  that  the  creditor 
in  the  event  of  being  obliged  to  resort  to  a  suit 
shall  recover  a  certain  percentage  as  commissions 
to  the  attorney  who  is  retained  by  him  to  collect 
the  debt.  This  commission,  it  has  been  held, 
does  not  belong  to  the  attorney,  but  to  the  credit- 
or. It  cannot  be  collected  as  costs,  but  must  be 
included  in  the  judgment.  (Mahoning  County 
Bank's  Appeal,  8  Casey,  158;  McAllister's  Ap- 
peal, 9  P.  F.  Smith,  204;  Faulkner  v,  Wilson,  3 
Weekly  Notes,  339;  Schmidt  &  Friday's  Ap- 
peal, I  Norris,  524.)  In  Robinson  v,  Loomis 
(1  P.  F.  Smith,  78),  it  was  ruled  that  such  com- 
mission was  not  a  penalty,  but  an  agreed  com- 
pensation to  the  mortgagee  for  expenses  incurred 
by  the  default  of  the  mortgagor. 

It  is  undoubtedly  true  that  the  parties  to  a  con- 
tract may  lawfully  agree  that  the  damages  in  case 
of  a  breach  shall  be  liquidated  at  a  certain  amount. 
Equity  will  not  relieve  against  such  a  contract 
fairly  entered  into,  unless  it  is  evidently  a  penalty. 
This  principle  of  liquidated  damages  is  not  appli- 
cable, however,  to  a  contract  for  the  loan  of 
money;  at  least  such  stipulation  is  subject  to  the 
control  of  Courts  of  Equity.  As  in  the  day  of 
Solomon,  **the  borrower  is  servant  to  the  lend- 
er;" and  Courts  of  Equity  from  the  earliest  pe- 
riod have  assumed  the  jurisdiction  of  relieving 
the  borrower  from  unreasonable  and  oppressive 
stipulations  exacted  from  his  necessities,  altogether 
apart  from  the  statutes  against  usury.  Especially 
has  this  always  been  the  case  as  to  mortgages. 
Agreements  embarrassing  or  restraining  the  equity 
of  redemption  have  invariably  been  set  aside. 
The  stipulated  commission  for  the  attorney  may 
be  so  far  beyond  the  ordinary  rate  charged  for  . 
such  services  as  to  require  imperatively  the  inter- 
position of  the  equitable  powers  of  the  Court. 
Equity  has  always  been  a  part  of  the  law  of  Penn- 
sylvania. In  the  administration  of  equitable 
principles,  it  is  the  Court,  and  not  the  jury,  who 
exercise  the  functions  of  the  Chancellor,  even 
where  the  action  is  in  the  common  law  form. 
The  jury,  like  the  same  tribunal  in  an  issue  di- 
rected by  the  Chancellor,  decide  disputed  facts; 
but  it  is  the  Court  that  must  be  satisfied  and  ap- 
ply the  equity  on  the  facts  found  or  undisputed. 
If  they  think  an  equitable  title  to  relief  not  made 
out  by  the  proofs,  it  is  their  duty  so  to  direct  the 
jury,  and  contra,  if  they  think  the  equity  has 
been  established.  These  rules  are  so  familiar 
and  well  settled  that  it  would  be  a  work  of  su- 
pererogation 10  cite  the  numerous  cases  which 
support  them. 

We  think  these  principles  apply  to  the  question 
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raised  upon  this  record.  The  lender  of  money 
on  any  species  of  security  cannot  exact  an  unrea- 
sonable stipulation  in  the  shape  of  an  agreed 
lic^uidation  of  damages.  Equity  interposes  her 
shield  to  protect  the  borrower.  The  debtor  in 
cases  of  this  kind  will  readily  yield  to  the  demand 
of  the  creditor  as  he  would  be  apt  to  regard  col- 
lection by  suit  as  a  remote  and  improbable  con- 
tingency. Even  at  law,  what  is  reasonable  is 
often  indeed  a  question  of  fact,  but  in  many 
cases  it  is  a  pure  question  of  law.  Thus,  notice 
of  the  non-payment  of  a  promissory  note,  though 
it  was  first  submitted  to  the  jury  to  decide  whe- 
ther it  was  within  reasonable  time,  is  now  un- 
questionably the  exclusive  province  of  the  Court. 
So  it  is  now  held  that  after  a  lapse  of  seven  years 
an  abandonment  of  a  title  by  settlement  is  a  con- 
clusive presumption  of  law.  No  Court  has 
thought  of  sending  an  issue  to  a  jury  to  determine 
what  is  reasonable  compensation  to  trustees. 
They  would  be  a  tribunal  entirely  unsafe  to  en- 
trust with  such  a  question.  These  decisions 
have  been  reached  by  the  necessity  of  certainty 
in  the  rules  in  such  cases.  Many  other  illustra- 
tions could  be  given.  It  is  important,  unless  we 
are  prepared  to  say  that  the  lender  may  stipulate 
for  any  amount  as  commissions  for  the  collection 
of  his  debt,  that  there  should  be  some  more  cer- 
tain rule  than  could  be  reached  by  submitting 
every  case  to  a  jury. 

It  would  practically  in  a  great  number  of  cases 
have  the  effect  of  destroying  the  stipulation  alto- 
gether. If  the  question  must  in  every  case  be 
referred  to  a  jury,  the  creditor  will  abandon  the 
claim  sooner  than  encounter  the  delay,  and  the 
risk  of  a  very  small  sum  being  allowed.  The 
Court,  from  practical  knowledge  of  professional 
work,  are  able  to  say  in  every  particular  case, 
what  ought  to  be  the  compensation  or  rate  of 
commission  for  collecting  a  debt  by  suit.  What- 
ever is  stipulated  beyond  a  reasonable  rate  should 
be  relieved  against  upon  equitable  principles; 
certainly  no  certain  commission  can  be  deter- 
mined upon  to  be  applied  to  all  cases.  As  re- 
sponsibility, as  well  as  labor  and  skill,  is  involved, 
in  reason  and  the  usage  of  the  profession  it  de- 
pends upon  the  amount  collected,  but  not  abso- 
lutely so.  If  there  should  be  no  defence  to  the 
mortgage  or  other  instrument  of  writing  for  the 
payment  of  money,  the  Court  in  giving  judgment 
can  decide  whether  the  stipulated  rate  is  too 
large,  and  enter  judgment  for  what  is  right. 
Should,  however,  a  defence  be  set  up  in  whole 
or  in  part,  and  the  case  necessarily  go  to  a  jury, 
it  would  be  the  province  of  the  Court  to  instruct 
the  jury  what,  under  all  the  circumstances, 
should  be  allowed,  of  course  not  exceeding  the 
agreed  rate. 

It  does  not  appear  by  the  paper-books  that 
there  was  in  this  case  any  rule  for  judgment  for 


want  of  an  affidavit  of  defence,  though  it  does 
appear  that  there  was  no  other  defence  than  the 
amount  of  the  collection  fee.  Had  there  been 
such  a  rule  the  Court  should  have  decided  the 
question,  and  not  have  sent  the  case  to  a  jury. 
We  think  the  learned  Judge  below  was  right  m 
refusing  to  leave  it  to  the  jury  to  determine  the 
rate  of  commission;  but  he  was  wrong  in  in- 
structing them  to  find  the  full  amount  agreed 
upon.  Five  per  cent,  upon  114,000 — in  other 
words,  1 700 — was  fiar  beyond  what  was  reason- 
able, even  in  view  of  the  fact  that  the  defendant 
below  had  interposed  a  defence  against  the  com- 
mission, and  tlu^  the  case  might  be  carried  by 
writ  of  error  td  this  Court. 

We  think,  even  under  these  circumstances, 
two  per  cent,  would  have  been  an  ample  and 
liberal  allowance,  and  the  jury  should  have  been 
so  instructed.  In  general  this  Court  will  not 
review  the  exercise  of  a  sound  discretion  by  an 
inferior  Court  upon  such  a  question,  and  the 
presumption  will  always  be  in  favor  of  their  de- 
cision, unless  it  is  plainly  excessive,  or,  as  ap- 
pears to  have  been  the  case  here,  founded  on  the 
mistaken  idea  that  they  had  no  equitable  power 
to  interpose  and  moderate  the  agreed  amount. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswood,  C.  J. 

Mercur,  J.,  dissents. 

March  17,  1879.  Concurring  opinion  by 
Woodward,  J.  So*  long  as  contracts  stipulating 
for  the  payment  by  debtors  of  the  expenses  of 
litigation  incurred  by  their  creditors  shall  be  held 
to  be  within  the  policy  of  the  law,  the  rule  that 
has  prevailed  hitherto  ought  to  be  maintained. 
The  rule  has  been  to  treat  the  amount  of  collect- 
ing fees  agreed  upon  as  stipulated  damages,  and 
not  as  a  penalty.  The  agreement  of  parties 
should  be  carried  out,  except  where,  in  affidavits 
of  defence,  or  in  trials  of  causes,  circumstances 
of  oppression  or  injustice  should  be  affirmatively 
disclosed,  or  an  attempt  to  evade  the  usury  laws 
should  be  indicated.  In  every  such  instance, 
the  question  as  to  the  amount  of  the  allowance 
should  be  settled  by  a  jury.  Scarcely  any  case 
could  arise  in  which  some  element  of  fact  out- 
side the  instrument  in  suit  would  not  enter. 
And  an  inquiry  into  doubtful  and  complicated 
facts  would  be  frequently  indispensable.  The 
Judges  of  the  Courts  ought  not  to  be  required  to 
assume  a  duty  of  this  sort. 

Acquiescing  in  the  action  of  the  majority  of 
the  Court  in  reversing  the  judgment,  I  would 
refer  the  question  in  controversy  to  the  determi- 
nation of  a  jury. 
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July, '78,  47.  Jan.  28,' 1879. 

Appeal  of  the  Lehigh  Coal  and  Navigation 
Company. 

Practice — Trust  estates — Transfer  of  corpora- 
tion stock  to  non-resident  trustees, 

A.  and  B.,  residents  of  New  Jersey,  filed  a  bill  in  equity 
against  the  Lehigh  Coal  and  Navigation  Company,  alleg- 
ing that  C.,a  citizen  and  resident  of  Georgia,  devised 
property  upon  certain  trusts  to  D.  £.  and  F.,  the  survivors 
and  survivor  of  them,  their  and  his  executors,  administra- 
tors and  assigns,  that  the  trustees  thus  appointed  invested 
a  portion  of  the  property  in  stock  of  the  company  defend- 
ant; that  they  the  original  trustees  were  all  dead;  and 
that  A.  and  B.  were  ihe  executors  of  F.,  the  survivor  of 
them,  and,  therefore,  under  C.'s  will  and  the  laws  of 
Georgia,  their  successors  in  the  trust  The  prayer  was  for 
a  transfer  of  the  stock  to  A.  and  B.,  and  payment  to  them 
of  the  accrued  dividends. 

The  defendant's  answer  admitted  substantially  the  facto 
set  forth  in  the  bill,  and  averred  the  company's  readiness 
to  transfer  the  stock  to  the  proper  parties,  but  asked  that 
the  cestuis  que  trustent  be  made  pajrties  to  the  proceeding, 
and  that  for  greater  certainty  copies  of  C.'s  will,  and  of 
F.'s  will,  and  the  letters  testamentary  to  his  executors,  be 
filed. 

Held  (dismissing  the  bill  and  reversing  the  decree  be- 
low) that  notice  to  the  cestuis  que  trust,  and  the  produc- 
tion of  these  documents,  were  necessary  prerequisites  to  a 
final  decree  in  the  plaintifi's  favor. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Bill  in  equity,  filed  by  Bayard  Stockton  et 
at,  executors  of  Richard  Stockton,  who  was  the 
surviving  trustee  under  the  will  of  James  Potter, 
against  the  Lehigh  Coal  and  Navigation  Company, 
to  compel  the  transfer  to  the  plaintiffs  of  certain 
shares  of  the  company's  stock  and  the  payment 
to  them  of  accrued  dividends  thereon. 

The  bill  alleged  ( i )  that  James  Potter,  a  citizen 
of  the  State  of  Georgia,  by  his  will,  dated  May  15, 
1861,  duly  proved  in  the  Court  of  Ordinary  of 
Chatham  County,  in  the  said  State,  devised  and 
bequeathed  certain  portions  of  his  residuary  es- 
tate to  Robert  F.  Stockton,  Richard  Stockton, 
and  Dr.  W.  H.  Cuyler,  and  the  survivors  or  sur- 
vivor of  them,  their  and  his  executors,  adminis- 
trators and  assigns,  upon  certain  trusts  for  his 
children  and  others,  which  trusts  are  still  valid 
and  continuing  under  the  laws  of  Georgia.  (2) 
That  in  1866  these  trustees,  being  all  then  living, 
purchased  with  funds  of  the  trust  estate,  167 
shares  of  the  Lehigh  Coal  and  Navigation  Com- 
pany stock,  which  have  ever  since  been  standing 
in  their  names  as  trustees,  and  on  which  dividends 
were  received  by  them  or  the  survivors  of  them 
up  to  and  including  that  declared  in  May,  1867, 
after  which  date  no  dividends  were  declared  by 
the  company  until  May,  1874.  (3)  That  Robert 
F.  Stockton  died  on  October  10,  1866,  and  W. 
H.  Cuyler  on  November  12,  1869,  leaving 
Richard  Stockton,  then  domiciled  in  New  Jersey, 


the  sole  surviving  trustee;  that  on  April  10,  1876, 
Richard  Stockton  died,  leaving  a  will  in  which 
he  appointed  the  plaintiffs  his  executors,  and  that 
they  duly  took  out  letters  testamentary  in  Mercer 
Co.,  New  Jersey,  and  entered  upon  the  duties  of 
their  office.  (4)  lliat  under  the  laws  of  Georgia 
and  the  will  of  James  Potter,  they  became  the 
legal  successors  of  the  trustees  originally  ap- 
pointed by  the  will,  clothed  with  all  the  estates 
and  duties  of  the  said  trustees  as  fully  as  if  they 
had  been  therein  mentioned  by  name  as  trustees ; 
and  (5)  That  the  plaintiffs  were,  therefore,  en- 
titled to  have  the  above-mentioned  stock  trans- 
ferred to  them  and  the  dividends  declared  since 
May,  1874,  paid  to  them;  that  they  had  asked 
the  company  to  make  such  transfer  and  payment ; 
and  that  the  company  wholly  refused  to  do  so. 

The  bill  prayed  that  the  defendants  might 
be  required  to  transfer  the  said  stock  and  pay  the 
said  dividends,  and  that  the  Court  would  grant 
such  further  relief  as  might  be  necessary. 

The  Lehigh  Coal  and  Navigation  Company  filed 
an  answer  admitting  substantially  the  state  of 
facts  alleged  in  the  bill,  but  asking,  for  greater 
certainty,  that  the  persons  interested  in  the  trust 
estate  be  made  parties  to  the  proceeding,  and 
that  copies  of  the  wills  of  James  Potter  and 
Richard  Stockton,  and  of  the  plaintiffs'  letters 
testamentary  be  filed ;  and  averring  its  readiness 
to  transfer  the  stock  to  the  proper  parties,  but 
denying  the  right  of  the  plaintiffs  under  the  laws 
of  Pennsylvania  to  have  it  transferred  to  them. 

The  Court  filed  a  decree  ordering  the  defend- 
ants to  transfer  the  stock  to  the  plaintiffs,  and  to 
pay  them  the  dividends  due  thereon,  upon  the 
production  and  deposit  with  them,  of  a  duly 
certified  copy  of  the  will  of  James  Potter,  and 
affidavits  of  the  deaths  of  Robert  F.  Stockton 
and  W.  H.  Cuyler  prior  to  the  death  of  Richard 
Stockton,  and  also  a  duly  certified  copy  of  the 
will  of  Richard  Stockton.  The  defendant  there- 
upon took  this  appeal,  assigning  for  error  the 
decree  of  the  Court. 

Charles  Gibbons^  for  the  appellants. 

The  bill  does  not  disclose  the  nature  of  the 
trust,  or  the  names  and  residences  of  the  cestuis 
que  trustent.  Without  notice  to  them,  the  aj>- 
pellants  are  ordered  to  transfer  their  property  to 
strangers,  not  citizens  of  Pennsylvania,  who  are 
not  even  required  to  give  security.  The  appel- 
lants could  not  perform  the  decree  with  safety, 
because  the  cestuis  que  trustent  would  not  be  af- 
fected by  a  proceeding  to  which  they  had  not 
been  made  parties. 

Bayard  v.  Bank,  2  Sm.  235. 
Bohlen's  Estate,  25  Id.  304. 

The  case  is  not  within  the  jurisdiction  of  the 
Common  Pleas,  but  of  the  Orphans*  Court. 
Act  April  7,  1859,  2  I,  Purd.  Dig.  1423,  pi.  54. 
Wapples's  Appeal,  24  Sm.  100. 
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E,  Spencer  Miller ^  contra. 

Notice  to  the  cestuis  que  trustent  is  unneces- 
sary. It  is  not  sought  to  transfer  their  property 
to  strangers,  but  merely  to  vest  the  legal  title 
thereto  in  the  new  trustees. 

March  3,  1879.  The  Court.  This  bill  in 
equity  was  filed  to  compel  the  plaintiffs  in  error 
to  transfer  certain  shares  of  stock  standing  upon 
their  books  in  the  names  of  Robert  F.  Stockton, 
Richard  Stockton,  and  William  H.  Cuyler,  trus- 
tees, and  also  to  pay  over  certain  dividends  which 
have  accrued  upon  said  stock.  All  of  said  trus- 
tees were  deceased  at  the  time  of  the  filing  of  the 
bill,  and  this  proceeding  was  commenced  by  the 
executors  of  Richard  Stockton,  deceased,  who 
was  the  surviving  trustee.  The  executors  are 
non-residents,  as  were  also  the  deceased  trustees. 
It  was  alleged  in  the  bill  that  the  trust  under  which 
the  stock  was  held  was  created  by  the  will  of 
James  Potter,  a  citizen  of  the  State  of  Georgia, 
and  domiciled  therein  at  the  time  of  his  death ; 
that  by  the  laws  of  that  State,  where  a  testator  in 
his  will  expressly  provides  that  in  case  of  the  death 
of  a  surviving  trustee  his  executors  shall  become 
trustees,  such  executors  of  the  siu^iving  trustee, 
though  they  may  be  created  such  executors  by  a 
will  proved  in  another  State,  become  and  are  the 
legal  successors  of  such  deceased  trustee,  clothed 
with  all  the  estates  and  duties  of  such  deceased 
trustee  as  fully,  and  in  the  same  manner  as  if  they 
had  been  originally  named  as  the  trustees  in  the 
will  of  the  testator. 

The  answer  of  the  defendants  admits  a  portion 
of  the  averments  of  the  bill ;  but  they  ask  that  the 
persons  interested  in  the  said  trust  estate  may  bc^ 
made  parties,  and  demand  the  production  of  the 
will  of  James  Potter  and  Richard  Stockton  respec- 
tively, and  of  the  letters  testamentary  granted  to 
the  executors  of  said  Stockton.  The  answer 
further  avers  the  willingness  of  the  defendants  to 
transfer  the  stock  to  the  proper  parties,  and  to 
submit  to  such  decree  as  shall  seem  just  and 
equitable. 

Upon  the  bill  and  answer  as  filed,  the  Court 
below,  without  the  production  of  the  documents 
referred  to,  made  a  decree  requiring  the  com- 
pany to  transfer  the  stock  in  accordance  with  the 
prayer  of  the  bill,  and  also  to  pay  over  the  divi- 
dends remaining  due  and  unpaid.  This  decree 
is  the  subject  of  the  several  assignments  of  error. 

It  is  not  alleged  that  the  plaintiffs  in  error  are 
making  any  captious  objection  to  the  transfer. 
On  the  contrary,  it  is  manifest  they  only  desire 
the  ri^ht  of  the  complainants  to  be  established 
with  reasonable  certainty.  This  would  seem  the 
more  necessary  from  the  fact  that  if  a  mistake  is 
made,  they  would  not  be  protected  by  the  decree 
for  the  reason  that  the  parties  beneficially  inter- 
ested in  the  stock  are  not  made  parties,  and  would 


not  be  bound  by  any  decree  made  without  notice 
to  them.  Before  the  strong  arm  of  a  chancellor 
is  put  forth  to  compel  the  transfer  of  this  stock, 
we  must  see  that  the  plaintiffs  in  error  are  not 
exposed  to  the  danger  of  a  suit  by  the  parties  in 
interest  for  such  transfer.  This  record  does  not 
furnish  satisfactory  evidence  of  the  right  of  the 
complainants  to  the  transfer.  The  important 
papers,  oyer  of  which  was  asked  by  the  defend- 
ants, are  not  produced.  They  might  have  sus- 
tained the  allegations  of  the  bill.  But  this  decree 
is  too  severe,  too  summary,  to  be  based  upon 
conjecture  or  probabilities.  The  learned  Judge 
of  the  Court  below  appears  to  have  realized  the 
force  of  this  when  he  so  framed  the  decree  as  to 
order  the  transfer  to  be  made  upon  the  production 
of  the  papers  referred  to,  and  their  deposit  with 
the  defendant,  accompanied  with  affidavits  of  the 
deaths  of  Robert  F.  Stockton  and  William  H. 
Cuyler  prior  to  the  death  of  Richard  Stockton. 
Mere  ex  parte  affidavits  would  not  furnish  the 
evidence  upon  which  a  final  decree  could  be  made 
with  safety,  and  the  papers  when  produced  might 
show  that  the  appellees  were  not  entitled  to  have 
the  transfer  made. 

We  need  not  discuss  the  question  of  jurisdic- 
tion. There  was  no  demurrer  to  the  bill,  and 
this  point  was  not  seriously  pressed  upon  the 
argument. 

The  decree  is  reversed,  and  the  bill  dismissed 
without  prejudice,  the  costs  to  be  paid  by  the 
appellees. 

Opinion  by  Paxson,  J. 


Jan.  »79, 98. 


Price  V.  Kirk. 


March  26,  1879. 


Mechanic's  lien  law —  Whcit  constitutes  such  work 
done  about  the  erection  of  a  building  within  the 
medning  of  the  Act  of  June  is^  iSjd,  as  will 
justify  the  filing  of  a  lien — Architect. 

An  architect  who  makes  plans  and  specifications  for  a 
building,  but  who  does  nothing  more,  is  not  within  the 
provisions  of  the  mechanic's  lien  law,  and  Is  not,  therefore, 
entitled  to  a  lien  against  the  building  for  his  labor. 

Bank  v,  Gries,  1 1  Cas.  423,  distinguished. 

Error  to  the  Common  Pleas  of  Chester  County. 

Scire  facias  sur  mechanic's  lien,  by  Benjamin 
D.  Price  against  Wm.  S.  KirkT 

The  lien,  filed  May  31,  1877,  ^^  ^  follows  :— 

The  amount  claimed  to  be  due  is  $195  for  drawings, 
plans,  and  specifications,  and  for  labor  and  services  in  and 
about  directing  and  overseeing  the  same,  furnished  from 
October  5th,  1874,  to  November  29th,  1875,  by  the  claim- 
ant as  an  architect,  for  and  about  the  erection  and  construc- 
tion of  said  building. 

The  defendant  pleaded  that  the  plaintiff  was 
not  entitled  to  a  lien  for  his  services. 
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By  agreement  the  case  was  heard  by  the  Court, 
(Butler,  J.),  without  a  jury,  who  found  the  facts 
as  follows :  **  We  find  from  the  evidence  that  the 
plaintiff  is  an  architect.  That  his  claim  is  for 
preparing  drawings  and  specification^  for  the 
house  against  which  his  lien  is  entered,  and  (in 
his  own  language)  three  visits  to  West  Chester  to 
locate  the  building  and  explain  the  drawings  to 
mechanics.  We  find,  however,  that  he  visited 
West  Chester  but  once  to  explain  the  drawings ; 
that  this  was  before  the  building  was  commenced 
and  consumed  a  very  short  period  of  time.  He 
did  not  superintend  the  construction  of  the  house 
or  have  anything  to  do  with  it,  other  than  as  has 
been  stated." 

The  Court  further  found  that  his  lien  had  not 
been  filed  in  time. 

Upon  these  facts  his  Honor  held  that  the  plain- 
tiff was  not  entitled  to  a  lien  for  work  and  labor 
done,  and  entered  judgment  for  the  defendant, 
whereupon  the  plaintiff  took  this  writ,  assigning 
for  error  this  action  of  the  Court. 

jR.  Jones  Monaghan,  for  plaintiff  in  error. 

This  case  would  seem  to  be  ruled  by  the  case 
of  Bank  v,  Gries  (ii  Casey,  423).  In  rendering 
such  services  as  the  plaintiff  rendered  one  cer- 
tainly performs  labor,  and  that  it  was  for  "con- 
structing'' and  "erecting"  a  building  hardly  ad- 
mits of  question. 

Knight  2-'.  Norris,  13  Minn.  473. 

Wm,  B.  Waddely  for  defendant  in  error. 

In  Bank  v.  Gries  {supra)  the  architect,  whose 
lien  was  allowed,  was  employed  to  oversee  the 
workmen,  and  to  perform  the  offices  that  are 
generally  performed  by  a  builder.  Such*  a  claim 
as  the  one  at  bar  was  expressly  negatived  by  the 
dictum  of  Mr.  Justice  Strong,  in  the  opinion  of 
the  Court. 

May  5,  1879.  The  Court.  Without  refer- 
ring to  the  finding  of  the  Court  that  it  would  ap- 
pear from  the  record  and  evidence  that  the  lien 
was  not  filed  within  the  time  provided  by  the 
statute,  we  are  of  opinion  that  upon  the  facts  as 
found  by  the  learned  Judge,  to  whom  it  was  sub- 
mitted without  the  intervention  of  a  jury,  the 
plaintiff  had  no  lien.  In  Bank  v,  Gries  (11  Ca- 
sey, 423),  the  architect  was  employed,  not  only 
to  make  plans  and  specifications  for  the  building, 
but  to  direct  and  oversee  its  erection  in  accord- 
ance therewith,  flis  claim,  therefore,  was  for 
work  done  about  the  erection  of  the  building 
within  the  words  of  the  law.  The  mere  drawing 
of  the  plan  and  writing  out  the  specifications  is 
no  more  of  this  character  than  would  be  the  work 
of  an  attorney  in  preparing  the  contract. 

Judgment  affirmed. 

Per  Curiam. 


July,  »78. 


Sheets  v.  Allen. 


Feb.  3,  1879. 


Landlord  and  tenant —  Verbal  lease  of  an  unen- 
closed lotf  with  the  right  to  dig  clay — Analogy 
to  mining  leches — Notice  of  tenancy — ScUe  of 
the  lot  without  reservation — Effect  of  ^  upon  the 
rights  of  the  tenant. 

The  principles  governing  mining  leases,  that  actual  pos- 
sessio  1  of  the  tenant  carrying  on  his  operations  is  notice 
of  his  interest  to  a  third  person,  and  that  a  lease  for  a  tenn 
not  exceeding  three  years  is  valid  though  not  in  writing, 
a;:ply  to  a  lease  of  land  with  the  right  to  quarry  minerals 
or  dig  clay. 

A.  made  a  verbal  lease  to  B.,  with  the  right  to  dig  day 
from  an  unenclosed  lot,  which  he  subsequently  sold  with- 
out reservation.  The  tenant,  who  had  received  no  notice 
to  determine  his  tenancy  from  either  his  landlord  or  his 
grantee,  and  who  had  taken  clay  from  part  of  the  lot,  was 
hauling  away  clay  from  the  lot  when  he  was  notified  by 
the  purchaser,  who  knew  of  his  tenancy,  of  the  change  oif 
ownership,  and  afterwards  was  served  with  a  writ  of  in- 
junction : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  right  of  the  tenant  in  possession  under  the  verbal 
lease,  which  was  none  the  less  a  lease  although  the  land 
was  not  enclosed  or  cultivated,  was  not  extinguished  in 
favor  of  a  purchaser  who  knew  the  fact  of  the  tenancy. 
When  the  tenant  is  taking  the  clay,  the  notice  to  third 
persons  is  marked,  for  the  working  is  upon  the  surface. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Trespass  vi  et  armis,  by  Peter  Sheets  and 
Elizabeth  Hinckle,  trading  as  Sheets  &  Hinckle, 
against  Benjamin  Allen  and  John  A.  Gerritt,  for 
digging  and  removing  clay  from  the  plaintiff's 
'premises.  Plea,  not  guilty.  From  the  evidence 
the  following  facts  appeared : — 

Sheets  &  Hinckle,  who  were  brickmakers, 
bought  at  public  sale,  on  March  25,  1875,  with- 
out reservation,  from  John  J.  Griffith,  11  vacant 
lots  on  Griffith  or  Wilder  Street,  between  Eigh- 
teenth and  Nineteenth  Streets.  These  lots  were 
part  of  old  Buck  Road,  which  ran  diagonally 
through  them,  and  were  laid  out  only  on  paper. 
Griffith,  who  owned  half  of  the  plot  of  ground  * 
out  of  which  the  lots  were  laid  out,  lying  north 
of  Buck  Road  and  bisected  by  it,  upon  the  open- 
ing of  Wilder  Street,  proposed  to  Gerritt,  who 
owned  the  half  of  t]ie  plot  lying  south  of  the 
road  and  fronting  on  Wilder  Street,  to  exchange 
therefor  land  lying  north  of  the  road,  for  the 
purpose  of  squaring  the  plot.  Gerritt  accord- 
ingly, on  May  30,  1874,  conveyed  to  Griffith, 
without  reserving  any  rights,  the  half  of  the  plot 
lying  south  of  Biick  Road,  which,  upon  its  vaca- 
tion by  the  city,  by  Act  of  March  4,  1873,  ^^ 
reverted  to  the  owners  fronting  thereon.  In 
1854,  Gerritt  leased  to  Allen  a  large  tract  of 
land,  including  part  of  the  plot  in  question  lying 
between  Long  Lane  and  Buck  Road,  at  tl}at  time 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


109 


an  open  common,  at  a  yearly  rental  of  |iooo, 
with  the  right  to  dig  clay.  Allen,  who  was  in 
possession  under  this  lease,  which  was  in  writing 
and  under  seal,  had  erected  thereon  kilns,  sheds, 
offices,  etc. ,  and  upon  the  reversion  to  Gerritt  of 
part  of  the  bed  of  Buck  Road,  by  vacation,  had 
taken  clay  off  of  the  road  under  a  verbal  lease 
made  in  1873  or  1874.  The  defendant  had 
taken  clay  off  of  the  western  end  of  the  lots  in 
question  in  May,  1875,  shortly  before  the  plain- 
tiffs went  into  possession  under  their  deed  of 
May  28, 1875,  from  Griffith,  and  had  commenced 
again  to  haul  clay  from  the  lots  in  Dec,  1875, 
under  instructions  from  Gerritt  to  go  on  and 
haul  away  the  clay,  when  the  plaintiffs  notified 
his  men  that  they  were  digging  on  their  ground. 
Whereupon  the  men  stopped,  but  resumed  work 
the  next  day,  when  the  plaintiffs  arrested  them. 
Notices  were  afterwards  served  upon  Allen,  but 
pending  proceedings  in  equity  for  an  injunction, 
he  hauled  away  all  the  clay.  It  was  in  evidence 
that  the  plaintiffs  knew  that  Allen  was  a  tenant 
of  Gerritt,  but  there  was  no  evidence  that  notice 
had  been  served  upon  him  either  by  Gerritt  or 
by  the  plaintiffs  to  determine  his  lease. 

Upon  the  trial,  before  Mitchell,  J.,  the  de- 
fendant offered  to  show  that  **Allen  was  a  tenant 
of  Gerritt  for  these  premises,  prior  to  convey- 
ance to  the  plaintiffs,  for  more  than  twenty 
years ;  that  the  fact  was  well  known  to  Sheets, 
and  that  he  was  in  possession  of  these  lots  under 
his  lease,  with  a  right  to  dig  clay,  before  plain- 
tiffe  bought  from  the  landlord."  Objected  to. 
Objection  overruled.     Exception. 

The  plaintiffs  submitted  the  following  point : 
"  If  Gerritt  conveyed  the  premises  in  question 
to  Griffith  in  May,  1874,  without  reserving  any 
rights,  and  the  latter  conveyed  to  the  plaintiffs 
in  1875,  without  reservation  or  notice,  the  lease 
relied  on  would  have  no  force  as  against  the 
plaintiffs,  and  the  defendants  had  no  authority  in 
January,  1876,  to  enter  upon  the  land  and  re- 
move the  clay,  and  their  verdict  should  be  for 
^the  plaintiffs."  Refused,  because  there  is  no  evi- 
dence of  any  notice  on  the  part  of  defendant's 
landlord,  or  his  grantees,  the  plaintiffs,  to  termi- 
nate the  running  of  the  lease. 

The  learned  Judge  charged  the  jury  as  follows : 
"If  there  was  a  lease  for  these  premises,  either 
verbal  or  in  writing,  prior  to  the  conveyance  to 
Mr.  Griffith,  then  Mr.  Allen  was  entitled  to  the 
possession  of  that  property,  and  to  take  away  the 
clay  from  it,  and  no  conveyance  of  his  landlord 
would  affect  those  rights ;  his  right  was  not  sub- 
ject to  any  action  of  his  landlord,  or  any  other 
purchaser  over  his  head ;  when  Mr.  Sheets  be- 
came owner  of  this  property  he  acquired  then 
the  right  which  Mr.  Gerritt  previously  had,  to 
give  notice  to  Mr.  Allen  that  he  had  determined 
to  terminate  the  lease,  but  there  is  no  evidence 


of  any  such  notice  having  been  given,  and,  there- 
fore, the  plaintiff  has  proceeded  as  if  there  was 
no  lease.  If  Mr.  Allen  was  a  tenant  before 
Sheets  bought  the  property,  then  he  was  entitled 
to  take  the  clay." 

After  the  jury  had  been  out  for  some  length  of 
time  to  deliberate  upon  their  verdict,  they  re- 
turned to  the  court-room  to  inquire  of  the  Judge 
whether  the  lease,  being  a  verbal  one,  was  bind- 
ing upon  the  plaintiffs ;  whereupon  the  learned 
Judge  further  instructed  them  as  follows:  **  If 
there  was  a  verbal  lease  made  in  1873  to  cover 
the  lots  in  question,  it  was  a  lease  from  year  to 
year,  and  if  notice  was  not  given  by  the  plain- 
tiffs to  the  defendant  to  quit  at  the  end  of  any 
year,  the  lease  would  be  binding  as  to  them,  and 
they  cannot  recover." 

Verdict  for  defendants.  A  rule  for  a  new 
trial  having  been  refused,  judgment  was  entered 
upon  the  verdict,  and  the  plaintiffs  took  this 
writ,  assigning  for  error  the  admission  of  the 
defendant's  offer,  the  refusal  of  their  point,  and 
the  charge  of  the  Court, 
y.  M,  Moyer,  for  the  plaintiffs  in  error. 
The  right  of  the  defendant  was  not  under  a 
lease  for  enclosed  lands,  or  for  the  use  and 
occupation  of  a  tenement  from  year  to  year,  or 
at  will,  but  under  a  parol  license  to  enter  upon 
the  land,  dig  clay  without  limit  as  to  time  and 
quantity.  To  hold  that  such  a  right  can  be 
created  otherwise  than  by  grant  or  by  prescrip- 
tion, would  not  only  trench  upon  the  statute  of 
frauds,  but  would  virtually  repeal  the  common 
law  principle  that  every  interest  in  land  should 
pass  by  deed.  Clay  is  parcel  of  the  land,  passes 
to  the  heir  by  inheritance,  and  not  as  a  personal 
chattel  to  the  executor  or  administrator. 

Toller's  Law  of  Executors  and  AdministratorB,  193. 

Roberts  on  Frauds,  365. 

Richard  Tiford  Case,  1 1  Rep.  46. 
Taking  clay  does  not  differ  from  cutting  trees, 
which  are  annexed  to  the  freehold  and  are  part 
of  the  realty.     The  right  to  take  clay  or  any  in- 
corporeal privilege,  cannot  exist  except  by  deed. 

Huff  z/.  McCauley,  3  Sm.  206. 
The  defendant  held  no  deed,  not  even  a  written 
lease,  to  enter  and  take  clay  from  these  lots.  He 
was  not  in  actual  possession  of  the  land,  which 
was  part  of  a  common  open  to  the  public,  fof 
which,  at  the  time  of  conveyance  to  the  plain- 
tiffs, he  had  paid  no  consideration. 

Therefore,  he  is  not  within  the  principle  of  an 
executed  license. 

LeFevre  v,  LeFevre,  4  S.  &  R.  240. 
But  at  the  time  of  the  conveyance  to  the  plain- 
tiffs the  license  was  executory,  and  hence  re* 
vocable. 
The  sale  or  conveyance  determined  the  license. 

Yeakle  v,  Jacob,  9  Cas.  376. 

Drake  v.  Wells,  11  Allen,  142. 

Coleman  v.  Foster,  i  Hurl.  &  Nor.  37. 
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The  rule  that  where  a  tenant  is  in  possession, 
his  possession  is  notice  to  a  purchaser  is  inapplic- 
able, for  there  was  no  one  in  possession. 

W,  A,  Manderson^  contra. 

The  defendant's  right  to  dig  clay  was  not  a 
mere  license,  but  a  right  by  grant,  created  by 
deed,  arising  from  the  lease  executed  in  1854. 
Upon  the  reversion  of  Buck  Road  to  the  owners 
on  either  side,  the  lessees  were  entitled  to  dig 
clay  on  tliat  part  of  the  bed  of  the  road  which 
reverted  to  their  lessor. 

February  17,  1879.  The  Court.  At  the 
outset  the  plaintiffs  assume  that  Allen's  defence 
was  a  parol  license  to  enter  upon  the  land  and 
dig  clay,  without  limit  as  to  time  or  quantity. 
Upon  this  their  argument  is  built,  fortified  by 
numerous  authorities,  demonstrating  that  the 
learned  Judge  committed  a  scries  of  blunders. 
There  is  no  escape  from  this  conclusion  if  it  be  true 
that  Allen  claimed  an  incorporeal  hereditament 
— a  mere  right  to  take  clay  resting  upon  an  oral 
promise.  Therefore,  we  pass  at  once  to  consider 
the  nature  of  the  defence,  as  set  forth  in  the  de- 
fendant's offer  of  testimony,  the  receiving  of 
which  is  assigned  for  error,  namely,  "that  de- 
fendant, Allen,  was  a  tenant  of  Gerritt,  for  these 
premises,  prior  to  conveyance  to  plaintiffs,  for 
over  twenty  years ;  that  the  fact  was  well-known 
to  Sheets,  and  that  he  was  in  possession  of  these 
lots  under  his  lease,  with  the  right  to  dig  clay, 
before  plaintiff  bought  from  his  landlord." 

Instead  of  a  mere  license,  the  defendant  puts 
forward  an  actual  interest  or  estate  in  the  land, 
a  leasehold  in  the  possession  of  the  tenant,  which 
was  known  to  the  plaintiffs  when  they  purchased 
and  took  title.  In  order  to  constitute  a  lease  of 
mines,  it  is  not  necessary  that  the  lessee  should 
have  an  interest  in  the  surface,  for  minerals  may 
form  a  distinct  inheritance  in  the  lands  of  which 
they  are  part,  and,  consequently,  an  estate  may 
be  created  in,  and  restricted  to,  any  specified 
mineral.  In  the  mining  districts,  leases  of  lands 
for  purposes  of  taking  ore,  coal,  or  petroleum, 
are  common,  wherein  the  tenants  are  restricted 
to  the  use  of  only  so  much  of  the  surface  as  is 
necessary  for  mining  purposes,  with  the  right  in 
the  lessor  to  use  the  surface  as  he  chooses,  save  that 
he  may  not  interfere  with  the  rights  of  the  lessee. 
Frequently  the  lands  are  unoccupied  for  any  pur- 
pose other  than  the  mining ;  and  frequently  they 
are  occupied  by  the  lessor  for  agricultural  or 
other  uses.  The  actual  possession  of  the  tenant, 
carrying  on  his  mining  operations,  is  notice  of 
his  interest  to  a  third  person  as  fully  as  is  the 
tenancy  of  a  dwelling-house.  And  if  the  lease  is 
for  a  term  not  exceeding  three  years,  it  is  valid 
though  not  in  writing.  A  parol  agreement  that 
a  person  shall  enter  on  the  land  of  another,  dig 
ore,  erect  buildings,  etc.,  and  pay  fifty  cents  a 


ton  for  all  ore  removed,  amounts  to  a  lease. 
Moore  v.  Miller  (8  Barr,  272.)  Like  principles 
apply  to  a  lease  of  land  with  right  to  quarry 
minerals  or  dig  clay.  The  right  of  a  tenant  in 
possession,  under  such  a  lease,  is  not  extinguished 
in  favor  of  a  purchaser  who  knew  the  fact.  And 
when  the  tenant  is  taking  the  clay,  the  notice  to 
third  persons  of  his  estate  is  marked,  for  the 
working  is  upon  the  surface.  It  is  none  the  less 
a  lease  if  the  land  is  not  enclosed  or  cultivated. 
The  offer  was  admissible,  and  if  the  testimony 
established  the  facts  as  therein  alleged,  the  de- 
fence was  complete.  That  the  evidence  thereof 
was  sufficient  to  submit  to  the  jury,  is  not  denied ; 
nor  is  the  error  assigned  to  its  submission.  In- 
deed, Sheets  himself  testified  that  he  knew  Allen 
was  Gerritt's  tenant,  and  had  his  brickyard  on 
the  ground  ;  that  he  dug  clay  for  his  bricks,  and 
had  taken  about  eight  feet  off  the  west  lot  at  time 
of  purchase ;  and  that  there  was  no  division  of 
the  property  into  lots,  except  on  paper.  This 
matter  may  have  been  materially  qualified  or  ex- 
plained away  by  other  parts  of  his  testimony,  in 
its  application  to  the  land  he  purchased.  The 
whole  testimony  was  for  the  jury.  The  learned 
Judge  seems  to  have  clearly  apprehended  the 
nature  of  the  defence,  and  his  rulings,  as  set 
forth  in  the  assignments  of  error,  were  entirely 
sound. 

The  plaintiff  raised  and  discussed  some  points 
not  embraced  in  the  assignments,  upon  which 
the  Court  was  not  requested  to  charge,  and  these 
cannot  now  be  considered.  If  error  was  com- 
mitted, it  must  be  shown  by  the  record.  For 
aught  that  appears,  the  Court  gave  correct  in- 
structions in  reference  to  the  portions  of  land 
occupied  for  a  highway  prior  to  vacation  of  Buck 
Road,  in  1873. 

Judgment  affiimed. 

Opinion  by  Trunkey,  J. 


Jan.  '78, 120. 


George  v.  Bell. 


Jan.  21,  1879. 


Evidence — Defendants  notice  of  special  tnatter^ 
when  part  thereof  may  be  adopted  by  plaintiff 
as  admission  and  part  contradicted — Practice — 
Errors  and  Appeals — Assignments  of  error ^ 

Neither  the  refusal  of  the  Court  to  strike  a  case  from 
the  list  nor  its  refusal  of  a  rule  for  a  new  trial  are  subject 
to  review  upon  a  writ  of  error. 

In  proving  the  defendant's  admissions  from  his  notice 
of  special  matter  the  plaintiff  must  give  the  whole  notice 
in  evidence,  but  having  done  so,  he  is  not  precluded  from 
contradicting  parts  of  the  notice. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 
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Assumpsit  by  Bell  against  George.  Pleas  non 
assumpsit,  payment  with  leave,  etc.  Before  the 
trial,  the  defendant  m6ved  that  the  case  should 
be  stricken  from  the  list,  which  motion  was  re- 
fused. The  defendant  having  filed  a  notice  of 
special  matter,  at  the  trial  the  plaintiff  offered 
in  evidence  certain  admissions  therein  contained, 
and  on  objection  from  the  defendant  offered  the 
whole  notice  in  evidence  to  prove  those  admis- 
sions. The  plaintiff  afterwards  contradicted  a 
portion  of  the  notice. 

The  defendant  requested  the  Court  to  charge, 
inter  aliay  as  follows:  "ITiat  the  offering  in 
evidence  by  plaintiff  of  defendant's  notice  to  him 
of  special  matters  of  defence  to  be  offered  by 
said  defendant  on  the  trial,  was  a  virtual  adop- 
tion of  the  whole,  and  he  is  precluded  from 
adopting  any  portion  of  the  same  as  evidence  to 
sustain  his  cause  and  rejecting  any  other  por- 
tion . ' '     Negatived, 

Verdict  for  the  plaintiff.  The  defendant  then 
moved  for  a  new  trial,  whicli  was  refused,  and 
judgment  was  entered  on  the  verdict.  The  de- 
fendant took  this  writ,  assigning  for  error  (i) 
The  refusal  of  the  Court  to  strike  the  case  from 
the  list;  (2)  The  refusal  of  the  above  point; 
(3)  The  refusal  of  a  new  trial. 

MacMullatiy  for  the  plaintiff  in  error. 

(No  counsel  appeared  for  the  defendant  in 
error,  and  no  paper-book  was  presented  for  him.) 

February  10,  1879.  The  Court.  The  first 
and  third  assignments  of  error  are  for  matters 
not  assignable  for  error  in  this  Court.  In  refus- 
ing to  charge  as  complained  of  in  the  second 
assignment  that  the  counsel  for  the  defendant  in 
error,  having  placed  plaintiff's  notice  of  special 
matter  in  evidence  virtually  adopted  the  whole 
with  the  matters  of  defence  therein  contained, 
and  was  precluded  from  contradicting  it,  we 
think  the  learned  Judge  below  was  entirely  right. 
It  is  possible  that  some  parts  of  the  notice  may 
have  admitted  facts  material,  but  surely  the  plain- 
tiff below  might  go  on  and  contradict  the  rest. 
A  party  must  give  the  whole  admission  of  his 
adversary  in  evidence,  but  having  done  so  he 
may  certainly  contradict  by  other  evidence  any 
fact  which  may  be  injurious  to  him. 

Judgment  affirmed. 

l^ER  Curiam. 


Common  l^Ieas— ILato^ 


C.  p.  No.  2. 


Pick  V.  WcUendorf. 


March  $,  1879. 


Appeal  from  the  judgment  of  an  alderman — The 
Court  will  not  allow  an  appeal  nunc  pro  tunc 
from  a  Judgment  four  years  old. — Practice, 
Rule  to  allow  an  appeal  nunc  pro  tunc. 
Judgment  was  entered  before  an  alderman  in 
January,  1874. 

The  affidavit  upon  which  the  rule  was  granted 
set  forth  that  the  defendant  was  a  German,  and 
did  not  understand  English ;  that  his  father-in-law 
took  the  matter  in  hand,  and  he  supposed  that 
it  had  been  attended  to ;  that  he  knew  nothing 
more  of  it  until  he  was  recently  arrested  on  a . 
capias. 

The  depositions  set  forth  a  defence  upon  the 
merits. 

W,  P,  Bowman,  for  the  rule. 

Sulzberger y  contra. 

The  Court.    This  application  comes  too  late. 

Rule  discharged. 


C.  P.  No.  2.  March  1$,  1879. 

Schoneman  v.  Stemberger. 

Appeal  from  the  judgment  of  a  magistrate--^ 

When  allowed  nunc  pro  tunc — Practice, 

Rule  to  allow  an  appeal  nunc  pro  tunc. 

From  the  depositions  the  following  facts  ap- 
peared. Schoneman  &  Sons  brought  an  action 
in  a  Magistrate's  Court  against  M.  Stemberger 
&  Brother,  and  having  obtained  a  judgment,  on 
January  8, 1879,  issued  an  attachment  execution 
wherein  L.  &  S.  Stemberger  were  gamishees. 
The  attachment  was  returnable  January  16.  On 
January  nth,  Samuel  Stemberger,  one  of  the 
garnishees,  went  to  the  Magistrate's  Court  and 
asked  what  was  necessary  for  him  to  do.  The 
magistrate  informed  him  that  he  must  answer  the 
interrogatories,  and  directed  him  to  some  one 
in  his  office  who  would  prepare  them.  The 
answers  were  prepared  and  left  there  with  the 
magistrate.  After  the  return  day,  notwithstand- 
ing the  answers  and  the  fact  that  the  garnishee 
had  been  at  the  Court,  a  judgment  was  entered 
for  want  of  an  appearance,  and  on  February  8th 
a  levy  was  made  upon  the  property  of  the  gar- 
nishees.    This  rule  was  then  taken. 

Sulzberger,  for  the  rule.  Apart  from  the  fact 
that  the  gamishee  was  misled  by  the  magistrate, 
in  view  of  the  facts  a  judgment  for  want  of  an 
appearance  was  erroneous. 

The  Court.    Rule  absolute. 
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C.  p.  No.  2.  March  5,  1879. 

Donagan  v.  McKee. 

Ground-rent —  Conveyance  of  portions  of  the  land 
bound  *^  under  and  subject  ^^  to  th£  entire 
ground-rent — Apportionment — Contribution — 
Estoppel — New  tried. 
Motion  for  a  rule  for  a  new  trial. 
Assumpsit,  by  Donagan,  against  McKee. 
Upon  the  trial,  before  Mitchell,  J.,  the  follow- 
ing facts  appeared : — 

John  W.  Claghom,  by  indenture  dated  June 
28,  1849,  conveyed  to  Wm.  S.  Vandewser  a 
certain  lot  of  ground,  14  feet  by  75  feet,  reserv- 
ing thereout  a  ground-rent  of  I30.  By  divers 
mesne  conveyances,  John  McKee,  the  defendant, 
became  the  owner  of  the  premises,  subject  to 
the  ground- rent,  in  1865.     By  deed  dated  March 


,  29,  1865,  McKee  conveyed  a  portion  of  the 
premises,  14  feet  by  45  feet  10  inches,  to  Patrick 
Lanagan,  **  under  and  subject,  nevertheless,  to  the 
payment  of  the  said  ground-reqt  or  sum  of  I30.** 
This  deed  was  made  in  pursuance  of  an  agree- 
ment between  McKee  and  Lanagan,  duly  sealed 
and  recorded,  in  which,  after  reciting  that  five 
lots  (one  of  which  is  the  one  in  question)  were 
sold  subject  to  the  payment  of  a  ground-rent  of 
I30  each,  Patrick  Lanagan  agreed  'Uo  assume 
the  payment  of  the  said  ground-rents  .  .  . 
to  keep  harmless  the  said  John  McKee  and  his 
heirs,  .  .  .  and  to  have  the  said  ground- 
rents  paid  off  and  discharged  from  and  against 
said  McKee's  part  of  said  lots  (including  the 
balance  of  the  lots  first  above  described). 

By  deed  dated  Sept.  24,  1866,  Lanagan  con- 
veyed the  premises  which  he  had  purchased  from 
McKee  to  Donagan,  the  plaintiff,  reciting  the 
title  from  McKee,  and  *' under  and  subject  to 
the  payment  of  a  certain  yearly  ground-rent  or 
sum  of  I30.'" 

Donagan  took  possession  under  the  convey- 
ance, and  paid  the  entire  ground-rent  for  eleven 
years.  This  action  was  brought  to  recover  con- 
tribution from  McKee,  for  the  proportion  pro- 
perly chargeable  upon  his  part  of  the  lot,  viz., 
14  feet  by  29  feet  2  inches. 

The  Court  excluded  the  agreement  between 
Lanagan  and  McKee,  above  recited,  from  the 
consideration  of  the  jury,  and  directed  a  verdict 
for  plaintiff.  Verdict  for  the  plaintiff  accord- 
ingly ;  whereupon  this  motion  was  made. 


Stover, Aox  the  motion. 

It  is  clear  that  Lanagan,  the  plaintiff 's  grantor, 
could  not  have  recovered  contribution  of  McKee 
in  view  of  his  having  agreed  to  pay  the  whole 
ground-rent  himsdf;  nor  can  Donagan,  if  he 
had  in  any  way  notice  of  this  agreement.  The 
test,  as  to  whether  a  general  recital  is  an  estoppel, 
is  whether  it  was  intended  so  to  be. 

Bigelow  on  Estop.  278. 
The  payment  of  the  rent  was  part  of  the  con- 
sideration of   the  plaintiff's  deed,   and  he  is 
bound  to  perform  the  conditions  of  his  own  title - 

Heckennan  v.  Hummel,  7  H.  70. 

Freeman  v.  Auld,  44  N.  Y.  50. 
The  recital  in  the  deed  was  sufficient  to  put 
the  plaintiff  on  inquiry  as  to  the  agreement,  and 
the  agreement  should  therefore  have  been  ad- 
mitted in  evidence. 

Heckerman  v.  Hummel,  supra, 

Olwine  v,  Holman,  1 1  H.  284. 

Wistar  v.  Mercer,  6  Phil.  44. 

The  Court.    Rule  refused. 


C  P.  No.  3.  Aprils,  1879. 

Winpenny  v.  Winpcnny. 
Equitable  e;ectment — Part  execution  of  a  petrol 
contract  for  land-^An  equitable  ejectment  is 
one  adjudged  and  determined  upon  equitable 
principles- — One  verdict  and  judgment  in  favor 
of  defendant  founded  upon  an  equitable  title  is 
conclusive. 

Ejectment.  Rule  for  a  new  trial. 
The  plaintiff  and  defendant  are  brothers, 
claiming  under  their  father  John  Winpenny,  the 
plaintiff  as  heir-at-law,  and  the  defendant  as  a 
purchaser  by  parol  agreement.  Upon  a  trial  in  a 
prior  action  between  the  same  parties,  there  was 
a  verdict  and  judgment  for  the  defendant. 
Upon  the  trial  in  the  present  action,  the  plain- 
tiff, having  closed  his  case,  the  defendant  offered 
in  evidence  the  record  showing  a  verdict  and 
judgment  in  the  former  action.  He  then  proved 
by  witnesses  that  the  testimony  upon  which  he 
recovered  in  the  former  trial  was  in  substance  as 
follows :  The  defendant  in  1848  made  a  contract 
with  his  father,  the  testator,  by  which  he  was  to 
be  paid  I500  for  some  work.  After  it  was  done, 
he  had  a  conversation  with  his  father,  in  which 
the  latter  said  that  he,  Joseph,  did  not  want  the 
money,  and  offered  in  payment  to  convey  to 
him  the  house  and  lot  in  dispute.  He,  Joseph, 
agreed  to  the  proposition,  and  entered  into  pos- 
session in  May  of  that  year.  During  a  tempo- 
rary absence  his  father  collected  the  rents  and 
accounted  for  them.  From  1855  down  to  the 
time  of  the  trial,  he  had  resided  on  the  property, 
made  improvements,  and  treated  it  in  all  respects 
as  his  own.  He  had  often  asked  for  a  deed, 
which  his  father  promised  to  make,  but  it  was 
never  done. 
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The  Court  charged  the  jury  that  the  defendant 
in  the  former  case  rested  on  an  equitable  title 
and  recovered,  and  that  they  had  nothing  to  do 
but  to  find  a  verdict  for  him.  This  charge  was 
excepted  to. 

Verdict  for  the  defendant.  Plaintiff  moved 
for  a  new  trial,  assigning  as  his  reasons,  inter 
alia,  the  charge  of  the  Court. 

John  Dolman  and  Benjamin  Harris  Brew- 
ster^ for  the  rule. 

Tlie  action  of  ejectment  at  common  law  is 
grounded  upon  a  violation  of  the  right  of  pos- 
session merely,  and  has,  therefore,  ever  been  re- 
garded as  a  possessory  action. 

There  appeared  no  elements  of  an  equitable 
title  upon  the  former  trial  of  this  case. 

Seitzinger  v,  Ridgway,  9  Watts,  496. 
The  defendant  in  this  case  had  no  such  claim 
or  title  as  chancery  would  enforce,  and  had  he 
gone  into  a  court  of  equity  he  would  have  been 
told  that  he  had  an  abundant  remedy  at  law,  he 
had  no  status  there ;  and  if  this  were  an  issue  in 
equity,  the  Court  under  those  circumstances, 
would  order  another  trial,  for  it  is  not  bound  by 
one  verdict,  and  for  its  better  satisfaction  may 
direct  as  many  trials  at  law  as  it  sees  fit. 

Boyse  v.  Ros^borrough,  6  H.  L.  C.  2. 

Stevens  v.  Church,  8  Phila.  642. 

Meyers  v.  Hill,  10  Wright,  9. 

Taylor  v.  Abbott,  5  Ibid.  353. 

Treftz  V.  Pitts  et  al.,  24  Smiih,  349. 

From  the  record  of  this  case  it  is  impossible 
to  say  whether  the  Court  determined  the  title  to 
be  an  equitable  one  or  not. 

Myers  v.  Hill,  suftra. 
Even  if  the  defendant  once  had  an  equitable 
title  it  merged  in  the  legal,  which  he  had  by 
livery  of  seisin,  by  payment  of  consideration, 
by  uninterrupted  possession  for  thirteen  years, 
etc.,  and  if  such  is  the  case,  why,  of  course,  the 
plaintiff  is  entitled  to  a  new  trial. 

Charles  Davis ^  J,  J,  Lewis ^  and  Wayne  Mc- 
Veaghy  contra. 

This  is  an  equitable  ejectment,  and  there 
having  been  a  verdict  already  rendered  in  the 
same  cause  (D.  C,  March  Term,  1869,  No. 
1829),  the  plaintiff  is  concluded,  and  can  take 
no  further  action.  The  holder  of  the  legal  title 
may  maintain  ejectment  against  every  one  but  the 
equitable  owner. 

Brolaskey  v.  McGain,  1 1  Sm.  146. 
One  verdict  and  judgment  upon  an  equitable 
title  is  conclusive  between  the  parties  and  their 
privies,  where  the  action  is  a  substitute  for  a  bill 
in  equity ;  and  it  is,  also,  a  bar  to  a  subsequent 
ejectment  for  the  same  land. 

Taylor  v,  Abbott,  5  Wright,  353. 

Stevens  v.  Church,  8  Phila.  642. 

Crea  v.  Hertzler,  8  Ibid.  644. 

Meyers  v.  Hill,  10  Wright,  9. 

Peterman  v,  Huling,  7  Casey,  432. 

Ballentine  v.  White,  34  Leg.  Int.  232. 


Where  the  record  of  a  former  suit  is  in  evi- 
dence, it  is  settled  that  a  party  may  give  parol 
evidence  of  what  transpired  on  a  former  trial,  in 
order  to  show  that  it  was  the  same  subject  mat- 
ter, and  the  same  title  that  was  passed  upon. 
Brindle  v,  Mcllvaine,  10  S.  &  R.  282. 
Haak  v,  Breitenbach,  5  Id.  204* 
Carmony  v.  Hoober,  5  Barr,  305. 
McDermott  v,  Hoffman,  20  Sm.  52. 

C.  A.  V. 

April  12, 1879.  The  Court  (after  stating  the 
facts).  The  principle  established  in  Seitzinger 
V.  Ridgway  (9  Watts,  496),  is,  that  one  verdict 
and  judgment  in  an  action  of  ejectment  brought 
to  compel  the  specific  execution  of  articles  of 
agreement  for  the  purchase  and  sale  of  land  is 
conclusive  between  the  parties,  and  a  bar  to  any 
subsequent  action ;  this  action  being  in  that  case 
regarded  as  a  bill  in  equity,  and  not  as  a  posses- 
sory action  at  common  law. 

The  present  action  was  not  "brought  to  com- 
pel the  specificexecutionof  articles  of  agreement 
for  the  purchase  and  sale  of  land.'*  Nor  was 
the  former  action  between  the  same  parties 
brought  for  that  purpose.  It  is  evident,  how- 
ever, that  the  defence  in  the  first  was  upon  an 
equitable  title  alone.  Does  this  bring  the  case 
within  the  spirit  of  the  principle  in  Seitzinger  v, 
Ridgway  ? 

This  question  does  not  appear  to  have  been 
directly  decided  in  this  State.  It,  perhaps,  never 
could  arise  so  as  to  come  within  the  precise 
language  of  the  ruling  in  Seitzinger  v,  Ridgway, 
where  the  purchase-money  has  been  paid  and 
possession  surrendered  to  or  obtained  by  the 
vendee.  The  vendor  would  have  no  cause  of 
action,  for  the  purchase-money  is  paid,  and  the 
vendee,  being  in  possession,  could  not  bring  an 
action  of  ejectment. 

What  then  constitutes  an  equitable  ejectment  ? 
It  can  only  be  one  which  is  adjudged  and  deter- 
mined upon  equitable  principles.  If  this  be  so, 
then  it  is  immaterial  whether  the  equity  arises  in 
the  plaintiff's  claim  or  in  the  defence.  It  is  still 
an  equitable  ejectment  if  it  be  decided  upon 
equitable  principles.  It  is  the  controversy  which 
is  raised  and  determined  which  gives  character 
to  the  cause. 

When  either  of  the  "  parties  is  vendor  or  ven- 
dee, or  claims  or  defends  in  either  capacity," 
and  succeeds,  the  other  party  must  necessarily 
be  either  vendee  or  vendor.  If  the  claim  or 
defence  be  upon  a  parol  agreement,  it  is  an 
equitable  one.  If  it  be  established  by  a  verdict 
and  judgment,  it  compels  the  specific  execution 
of  an  agreement  for  the  purchase  and  sale  of 
land,  and  the  suit  may  be  said  to  have  been 
brought  for  that  purpose.  It  would  seem,  there- 
fore, that  the  vendee,  who  has  paid  the  purchase- 
money,  and  depends  upon  his  parol  agreement, 
should  be  within  the  spirit  of  the  ruling  in  Seitzin- 


Digitized  by 


Google 


114 


WEEKLY  NOTES  OF  CASES. 


ger  V.  Ridgway.  If  he  is  not,  he  is  in  a  worse 
condition  than  he  who  has  not  paid,  and  has  ob- 
tained possession. 

Meyers  v.  Hill  et  aL  (lo  Wr.  9),  is  a  step  in 
advance  of  Seitzinger  v,  Ridgway,  and  sustains 
this  conclusion.  There  an  action  of  ejectment 
was  brought  by  Henry  Myers  against  the  heirs  of 
David  Witherson.  The  title  which  the  plaintiff 
set  up  was  an  equity  growing  out  of  an  alleged 
parol  sale  made  by  I^vid  Witherson  to  Samuel 
Witherson,  whose  title  Peter  Epley  bought  at 
sheriff's  sale.  In  1824,  David  Witherson,  under 
whom  Hill  et  aL  claimed,  brought  an  action  of 
ejectment  against  Peter  Epley,  imder  whom 
Myers  claimed.  It  resulted  in  a  verdict  and 
judgment  against  David  Witherson.  •  On  the  trial 
in  Myers  v.  Hill  et  aLy  a  principal  question  was 
whether  this  verdict  and  judgment  were  conclu- 
sive of  the  right  between  the  parties.  Strong, 
J.,  p.  12,  says:  '*  Seitzinger  «^.  Ridgway  settled 
the  law  as  it  then  was  and  is  now,  that  in  equit- 
able ejectments  between  a  vendor.and  his  vendee 
by  articles,  the  first  verdict  and  judgment  con- 
cludes the  right.  If,  therefore,  it  appears  by  the 
record,  or  by  the  record  and  legitimate  evidence 
not  contradictory  of  the  record,  that  the  verdict 
and  judgment  rendered  in  the  first  ejectment 
brought,  in  1824,  was  an  adjudication  in  favor 
of  the  parol  sale  by  David  Witherson,  the  sale 
under  which  the  plaintiff  now  claims,  the  case  is 
governed  by  the  rule  laid  down  in  Seitzinger  v, 
Ridgway.'* 

It  will  be  seen  from  an  examination  of  Myers 
V.  Hill  et  aLy  that  the  first  ejectment  brought  by 
Witherson  v.  Epley  was  not  **  brought  to  compel 
the  specific  execution  of  articles  of  agreement 
for  the  purchase  and  sale  of  land ;"  that  the  de- 
fendant was  in  possession ;  that  the  defence  was 
a  parol  sale  by  plaintiff.  Strong,  J.,  says,  a 
verdict  and  judgment  upon  this  defence  alone 
would  have  been  conclusive.  It  failed  simply 
because  it  was  not  the  only  defence,  and  the 
verdict  might  have  been  on  the  other  defences. 

Joseph  Winpenny,  in  the  District  Court, 
claimed  under  a  parol  sale,  with  possession  and 
visible  acts  of  ownership,  for  more  than  thirteen 
years.  It  was  the  only  defence  made,  and  the 
verdict  and  judgment  was  an  adjudication  in  his 
favor,  and  in  favor  of  the  parol  sale  by  John 
Winpenny.  It  was  therefore  conclusive  of  the 
right  between  him  and  all  claiming  under  John 
Winpenny.  His  case  may  not  be  distinguished 
from  Myers  v.  Hill  et  aL  The  verdict  and 
judgment  in  the  District  Court  were  conclusive 
against  the  plaintiff  in  the  present  action. 

The  rule  is  discharged. 

Opinion  by  Finletter,  J.  Yerkes,  J.,  dis- 
sented. 


C.  P.  No.  3.  April  5,  1879. 

Riley  v.  CuUen. 
Covenant  against  surety  on  a  lease  executed  by 
the  lessee  alone — Lessor  a  married  woman  who 
makes  no  separate  (uknowledgment— Title  un- 
der such  a  lease — Landlord  and  tenant- — Rent, 
Rule  for  judgment  for  want  of  a  suflScient  affi- 
davit of  defence. 

Covenant.  John  Smyth,  by  an  instniment 
signed  and  sealed  by  him  alone,  agreed  to  take 
and  rent  from  Mrs.  Mary  Ann  Riley  two  houses 
in  West  Philadelphia  for  the  term  of  one  year, 
and  Walter  Cullen,  the  defendant,  by  a  separate 
instrument  under  seal,  became  surety  for  the 
faithful  performance  of  the  terms  of  the  lease. 
Smyth  entered  into  possession  under  the  lease, 
and,  failing  to  pay  the  rent,  this  action  was 
brought  against  Cullen  as  surety. 

The  affidavit  of  defence  set  forth  that  at  the 
time  of  making  the  alleged  lease,  Mary  Ann  Ri- 
ley was  a  married  woman;  that  it  was  not  sepa- 
rately acknowledged  by  her  as  required  by  law ; 
and  that  for  these  reasons  no  title  or  interest 
passed  to  Smyth,  and  defendant  had  assumed  no 
legal  obligations  whatever  in  undertaking  to  be 
responsible  for  the  performance,  by  the  lessee,  of 
the  terms  of  the  lease. 

E,  P,  SmitherSf  for  the  rule,  cited — 
Mansley  v.  Smith,  6  Phila.  223. 
Pickard  v.  Kahn,  2  Weekly  Notes,  95. 
W,  W,  Wiltbank  and  Henry  Reed,  contra. 
Rule  absolute. 


In  re  C.  C.  Cole. 


May  7,  1879. 


Attorney  and  client — Privileged  communications — 
Scope  of  privilege — Commission  to  take  testi- 
mony. 

Where  the  process  of  this  Court  is  sought  in  aid  of  a 
commission  issued  from  the  Court  of  another  circuit,  this 
Court  will  not  inquire  into  the  regularity  of  the  proceed- 
ings there,  but  will  compel  witnesses  here  to  answer  all 
material  questions  not  privileged. 

The  communication  is  not  privileged,  if  relating  to  the 
perpetration  of  crime  by  the  attorney. 

In  this  case  the  communication  was  from  the  attorney 
to  the  client,  and  was  alleged  to  relate  to  certain  libellous 
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publications,  of  which  the  attorney  was  accused  of  being 
the  author. 

Motion  for  attachments. 

The  Iowa  Central  Railroad  Company  retained 
C.  C.  Cole,  Esq.,  as  counsel  in  a  suit  brought  in 
the  U.  S.  Circuit  Court  of  Iowa,  to  foreclose  a 
mortgage  on  that  railroad.  Richard  L.  Ash- 
hurst,  Esq.,  of  this  bar,  was,  at  the  same  time 
and  subsequently,  chairman  of  a  committee  of 
stockholders  of  the  road.  Both  of  these  gentle- 
men, and  also  J.  F.  Cate,  president  of  the  com- 
pany, were  in  frequent  and  confidential  commu- 
nication in  regard  to  the  litigation  and  matters 
more  or  less  connected  with  it.  During  the 
progress  of  the  suit,  divers  libellous  publications 
appeared,  attacking  the  character  and  motives  of 
Hon.  John  Dillon,  United  States  Circuit  Judge 
for  the  district  of  Iowa;  whereupon  the  Iowa 
Bar  Association  instituted  a  proceeding  against 
Cole  to  effect  his  disbarring,  charging  him  with 
the  authorship  of  the  publications,  and  averring 
that  they  were  intended  and  calculated  to  ob- 
struct the  due  administration  of  justice  in  the 
Circuit  Court.  That  Court  then  issued  a  com- 
mission in  the  matter,  directed  to  a  United 
States  Commissioner  in  this  district,  to  take  the 
testimony  of  witnesses  residing  here.  Before  the 
commissioners,  Messrs.  Ashhurst  and  Cate  re- 
fused to  answer  certain  questions  addressed  to 
them,  as  to  whether  they  had  received  certain 
letters  from  Cole,  etc.  etc.,  relying  on  the  pro- 
fessional and  confidential  relations  subsisting 
between  themselves  and  their  counsel  as  making 
all  such  communications  privileged. 

Lane  and  Cook  (of  Iowa),  thereupon  moved 
for  a  rule  for  attachments  against  the  witnesses. 

Piatt  and  Bullitt ^  contra. 

May  9,  1879.  The  Court  (Butler,  J.),  after 
stating  the  facts,  said,  in  substance,  that  two  ques- 
tions were  raised  on  the  argument :  (i)  That  the 
Circuit  Court  of  Iowa  had  no  authority  to  issue 
the  commission ;  and  (2)  that  the  communica- 
tions were  privileged. 

As  to  the  first  question,  it  is  not  difficult.  I,  as 
a  Judge,  have  no  authority  to  inquire  into  the  juris- 
diction of  the  Circuit  Court  of  Iowa,  or  whether 
or  not  there  is  there  pending  a  civil  action. 
That  Court  has  decided  that  question,  and  issued 
a  commission.  It  would  be  highly  discourteous 
to  look  behind  its  record,  and  I  decline  to  do  so. 

Secondly,  are  the  communications  privi- 
leged ?  The  general  law  in  regard  to  privileged 
communications  is  well  understood,  and  origin- 
ated far  back  in  the  history  of  jurisprudence. 
How  far,  in  modem  times,  the  law  has  been 
modified,  it  is  not  now  necessary  to  consider. 
It  is  sometimes  said  that  all  communications  be- 
tween counsel  and  client  are  privileged,  but  this 
is  too  general,  and  is  inaccurate.  They  must  relate 


to  the  business  and  interest  of  the  client,  and, 
moreover,  they  must  be  lawful ;  for  if  unlawful, 
public  policy  forbids  their  concealment  tmder 
the  plea  of  privilege;  and,  if  lawful,  they 
must  fall  within  the  scope  of  professional  duty. 
Communications  by  counsel  to  client,  likewise 
are  usually  privileged,  because  closely  connected 
with  the  client's  interests  and  business.  The 
rules  on  this  subject  are  laid  down  in  Yeeks  on 
Attorneys,  chapter  on  Privilege. 

Suppose  a  case  most  favorable  to  the  witnesses, 
viz.,  that  these  communications  were  by  the  client 
to  coimsel,  would  they  be  privileged  ?  I  do  not 
mean  to  imply  any  fault  in  these  gentlemen.  I 
have  no  doubt  they  are  entirely  free  from 
blame.  But  suppose  a  client  had  devised,  with 
the  assistance  of  counsel,  a  scheme  to  obstruct 
the  administration  of  justice,  would  the  commu- 
nications be  privileged  ?  The  authorities  appli- 
cable to  such  cases  say  not.  The  charge  here  is 
that  Mr.  Cole  intended  to  promote  the  perpetra- 
tion of  crime.  •  Had  it  not  been  for  the  learned 
argument  of  counsel  who  opposed  the  motion,  I 
should  not  have  had  the  slightest  doubt  about  the 
case.  The  matter  does  not  fall  within  the  scope 
of  professional  employment. 

Moreover,  these  communications  have  been 
already  given  to  the  public.  The  seal  of  secrecy  is 
broken;  and  the  object  of  the  inquiry  is  not  what 
they  were,  but  who  made  them.  How  are  the 
client's  interests  affected  by  this  ?  The  protec- 
tion is  for  the  benefit  of  the  client,  not  the 
counsel. 

I  am  of  opinion  that  the  witnesses  must  be  re- 
quired fully  to  answer  all  material  questions  under 
this  commission. 

If  it  is  intended  that  the  process  of  the  Court 
should  be  invoked,  the  questions  must  be  first 
written  out  and  shown  to  be  material. 

Oral  opinion. 


Oct.  1877,  70:  April  26,  1879. 

McElhenny  et  al.  v.  The  First  National 

Bank  of  Ashland  et  al. 

Equity — Practice — Costs  of  Master^  by  whom 
paid—Jurisdiction — Conflict  ofy  between  Judi- 
ciary and  executive  —  Payment  of  Master's 
costs  by  defendants  decreed  before  final  relief 
granted. 

The  United  States  Circuit  Court,  having  appointed  a 
Master  to  investigate  the  affairs  of  a  national  bank,  defend- 
ant in  a  creditor*s  bill  in  equity  filed  for  discovery  and 
other  appropriate  relief,  upon  allegations  of  fraud  by  the 
officers  of  the  corporation,  has  jurisdiction  of  the  suit  after 
the  subsequent  appointment  of  a  receiver  by  the  comp- 
troller of  the  United  States  Government. 

Masters  costs  ordered  in  such  a  case  to  be  paid  by  the 


Digitized  by 


Google 


Ii6 


WEEKLY  NOTES  OF  CASES. 


receiver  of  the  bank,  his  services  having  been  beneficial  to 
the  corporation. 

Rule  to  show  cause  why  the  costs  of  the  Mas- 
ter should  not  be  paid  by  the  defendants. 

The  facts  were  these  :  On  the  15  th  of  January, 
1878,  the  complainants  filed  a  bill  in  equity  on 
behalf  of  themselves,  as  well  as  of  other  creditors 
who  should  come  in,  against  the  First  National 
Bank  of  Ashland,  Robert  Gorrell  and  William 
Torrey,  ^nd  the  directors  of  the  bank,  alleging 
that  they  were  holders  of  stock  in  the  bank  de- 
fendant of  which  Gorrell  was  president,  and  Tor- 
rey the  cashier ;  that  the  defendants  Gorrell  and 
Torrey  had  grossly  mismanaged  the  afOurs  of  the 
bank,  had  fraudulently  appropriated  certain  of  its 
assets  to  their  own  private  uses,  and  were  still 
directing  its  affairs  in  an  improper  and  fraudu- 
lent manner;  that  in  July,  1877,  the  bank  had 
gone  into  voluntary  liquidation,  and  had  closed 
its  affairs  with  the  Comptroller  of  the  Currency, 
by  depositing  legal  tender  notes  to  the  extent  of 
its  outstanding  circulation  and  withdrawing  the 
government  bonds  given  to  secure  the  same.  The 
bill  also  alleged  that  the  bank  was  still  indebted 
to  its  depositors  alone  in  about  130,000,  and 
prayed  discovery,  a  receiver,  an  account,  and  an 
injunction  restraining  the  defendants,  Torrey  and 
Gorrell,  from  interfering  with,  or  in  any  way  dis- 
posing of  the  assets. 

Answers  were  filed  by  the  defendants,  and  on 
a  motion  for  the  appointment  of  a  receiver  the 
Court  (Cadwalader,  J.)  appointed  John  P. 
Hobart,  Esq.,  as  Master,  to  investigate  the  affairs 
of  the  bank,  and  report  its  condition  to  the 
Court ;  to  ascertain  what,  if  any,  material  errors 
or  omissions  had  occurred  in  the  report  of  the 
Examiner,  already  appointed  by  the  Comptroller 
of  the  Currency,  and  for  this  purpose  directed  that 
he  should  have  access  to  the  books  and  papers  of 
the  bank. 

Subsequently  to  the  appointment  of  this  spe- 
cial Master,  a  receiver  of  the  bank  was  appointed 
by  the  Comptroller  of  the  Currency,  whereupon 
he  was  made  by  amendment  a  party  defendant  to 
the  bill. 

A  lengthy  report  of  the  condition  of  the  bank 
was  subsequently  filed  by  the  Master,  and  his 
charges  in  the  matter,  including  the  expenses  of 
an  expert  accountant  employed  by  him  amounted 
to  several  hundred  dollars.  The  bill  was  still 
pending,  and  no  relief  other  than  the  discovery 
mentioned  had  been  decreed. 

A  rule  was  first  taken  by  him  upon  the  plain- 
tiffs to  show  cause  why  they  should  not  at  that 
stage  of  the  case,  pay  his  costs.  This  rule  was 
discharged  upon  depositions  showing  the  poverty 
of  the  plaintiffs,  that  the  Master's  services  had 
been  beneficial  to  all  the  stockholders,  and  that 
in  consequence  of  the  investigation  set  on  foot  by 
this  bill,  there  had  been  a  thorough  overhauling 


of  the  affairs  of  the  bank  by  the  receiver  ap- 
pointed by  the  United  States  Comptroller,  which 
had  resulted  in  the  recovery  of  large  sums  of 
money  by  the  receiver.  Thereupon  the  Master 
took  this  rule  upon  the  defendants  to  show  cause 
why  these  costs  should  not  be  paid  out  of  the 
assets  of  the  bank  in  the  hands  of  the  receiver, 

A,  Sydney  BiddU  and  Hughes  dr*  Farquhar^ 
for  the  rule. 

It  will  be  argued  that  this  Court  has  no  juris- 
diction since  the  appointment  by  the  Comptroller 
of  a  receiver,  and  that  the  payment  of  these  costs 
is,  on  that  account,  beyond  the  control  of  this 
Court.  No  objection  is  made  to  the  amount, 
but  it  is  said  that,  as  the  case  is  substantially  at  an 
end,  the  plaintiffs  are  to  pay  the  costs.  We  ad- 
mit that  no  further  proceedings  are  likely,  as, 
though  the  bill  is  still  pending,  the  relief  sought 
for  is  being  administered  by  the  receiver,  who  is, 
in  a  proper  way,  winding  up  the  bank's  affairs. 
But  the  services  were  beneficial  to  him,  and  the 
relief  we  wanted,  /.  ^.,  discovery,  was  decreed  us. 
The  plaintiffs  do  not  care  to  take  the  bank's 
affairs  out  of  the  hands  of  the  present  receiver, 
though  the  Court  could  doubtless,  in  its  discre- 
tion, do  so,  having  obtained  jurisdiction  of  the 
bank's  affairs,  through  this  bill,  before  that  of  the 
government  accrued  by  the  appointment  of  its 
receiver,  which  was  subsequent  to  the  filing  of 
this  bill.    See  as  to  this — 

Bank  v.  Bank,  14  Wallace,  383. 
Case  v.  Terrell,  11  Wallace,  203. 
Kennedy  v,  Gibson,  8  Wallace,  505. 

The  Court  now  called  upon  George  R,  Kaer- 
chef'  and  Charles  M,  Swain^  contra. 

These  costs  should  be  paid  by  the  complain- 
ants, as  it  was  upon  their  application  that  the 
Master  was  appointed,  and  he  discovered  nothing 
more  than  what  the  examiner  previously  ap- 
pointed by  the  Comptroller  of  the  Currency  hsui 
already  reported. 

If  any  of  the  defendants  are  to  be  charged  with 
the  costs  it  should  be  Torrey  and  Gorrell,  whose 
acts  in  the  matter  made  the  investigation  neces- 
sary. 

The  Comptroller  of  the  Currency  has  sole 
jurisdiction  of  the  matter,  and  when  a  receiver 
had  been  appointed  by  him,  the  jurisdiction  of 
this  Court  ceased. 

[McKennan,  J.  Do  you  admit  the  propriety 
of  the  amount  of  the  charge  ?] 

Yes,  but  we  are  not  bound  to  pay  it. 

[Butler,  J.    Were  not  these  services  beneficial 
to  the  corporation  in  enabling  the  receiver  to  get 
in  the  assets  with  greater  ease  ?    Did  not  the  bsK  # 
directly  benefit  by  them  ?] 

We  admit  that.  But  this  Court  has  no  juris- 
diction. The  compensation  is  wholly  within  the 
receiver's  discretion,  since  his  appointment  by 
the  executive  of  the  government. 

Eo  die.    Rule  absolute. 
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J«ly»  '77.  39-  F«»>.  26,  1879. 

Craig  vw  The  City  of  Philadelphia* 

Constitutional  law — Street  improvements — Foot 
front  rule  of  assessment  not  applicable  to  rural 
property — Exercise  of  power  of  taxation^  when 
reviewable — Power  to  make  loccU  assessments 
for  public  improvements — Act  of  Aprils,  1870; 
Act  of  April  i^,  1S43. 

That  the  assessment  of  a  tax  for  improving  highways 
according  to  the  **  foot  front  rule''  is  unconstitutional,  as 
against  rural  property,  is  now  well  settled. 

Upon  the  trial  of  a  scire  facias  to  recover  the  amount 
of  the  assessment  of  a  tax  for  street  improvement,  the  de- 
fendant offered  to  prove  that  "  the  widening  .... 
was  not  called  for  by  any  reason  save  as  a  public  improTe> 
ment:" 

Held  (reversing  the  judgment  of  the  Court  below,  Pax- 
son,  J.,  di^enting),  that  this  evidence  was  admissible. 

Seely  v.'  Qty  of  Pittsburgh,  3  Weekly  Notes,  413; 
Washington  Ave.,  19  Sm.  352,  followed. 

Per  Woodward,  J.  The  Act  of  April  19,  1843,  limit- 
ing the  defence  to  a  municipal  claim  to  a  denial  that  work 
had  been  done  or  materials  furnished,  or  to  proof  of  value 
or  payment,  or  a  release,  extends  only  to  the  incorporated 
districts  of  the  county  of  Philadelphia. 

Per  Paxson,  J.,  dissenting.  The  Act  under  which 
these  proceedings  were  had  was  an  exercise  of  the  taxing 
power  of  the  Commonwealth,  which  is  lodged  in  the  Leg- 
islative department  of  the  government,  and  is  not  subject 
to  control  by  the  judicial  department. 

Error  to  the  Common  Pleas  Nq..  2,  of  Phila- 
delphia County. 

Scire  fctcic^  sur  municipal  claim  for  paving, 
filed  by  the  city  of  Philadelphia  to  the  use  of  W. 
W.  Dickinson  against  Robert  Craig  "for  work 
against  a  lot  of  ground,  situate  on  the  south  side  of 
Market  Street  west  of  Forty-ninth  Street;  front- 
ing on  Market  Street  300  feet,  depth  214  feet  to 
Ludlow  Street." 

The  defendant  pleaded  the  general  issue,  and 
also  the  following  special  pica:  **And  for  a 
W  further  and  special  plea  in  this  behalf  says  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  against  him,  because  he  says  that 
the  work  done  and  the  labor  performed  imder 
the  contract  between  the  said  plaintiff,  W.  W. 
Dickinson,  and  the  Commissioner  of  Highways, 
were  charged  for  according  to  the  frontage  rule 


of  assessment ;  and  that  the  ground  in  front  of 
which  said  paving  and  curbing  were  done,  and 
against  which  said  claim  has  been  filed,  is  and 
was  at  the  time  of  doing  said  work  r«r<j/ property, 
and  assessed  as  such,  wherefore,''  etc. 

Upon  the  trial  it  appeared  that  the  work  was 
done  under  an  Act  of  Assembly  of  April  5, 
1870  (P.  L.  890),  authorizing  the  Commissioner 
of  Highways  to  open  Market  Street  from  Forty- 
third  Street  to  the  eastern  end  of  the  bridge  over 
Cobb's  Creek,  at  Sixty-third  Street  to  the  "  full 
width,  as  laid  down  on  the  plan  of  the  city,  and 
to  grade  said  street,  and  to  enter  into  a  contract 
with  a  competent  paver  to  curb  and  pave  the 
same ;  said  contractor  to  collect  the  cost  thereof, 
except  the  paving  of  intersections,  from  the  pro- 
perty owners,  as  is  now  by  law  and  ordinance 
provided."  The  contract  was  entered  into  be- 
tween Mahlon  H.  Dickinson,  the  Commissioner 
of  Highways,  and  W.  W.  Dickinson,  the  equi- 
table plaintiff.  When  the  work  was  completed 
claims  were  filed  according  to  the  frontage  rule  of 
assessment,  @  I1.50  per  square  yard. 

The  defendant  proved  that  no  notice  of  the 
intention  to  grade  or  pave  was  ever  served  on  the 
property  owners,  nor  was  any  petition  ever  signed 
by  them  asking  that  it  should  be  done.  The 
property  of  the  defendant  is  used  as  a  nursery 
for  plants  and  flowers.  There  is  but  a  small 
dwelling  house  on  it. 

The  defendant  offered  to  prove  (1)  That  his 
premises  against  which  the  claim  was  filed  were 
situated  in  a  rural  district  of  the  city  of  Phila- 
delphia; and  that  a  large  part  of  Market  Street, 
from  Forty-third  to  Sixty-third  Street,  passes 
through  rural  and  farm  property,  Tiow  used  for 
farm  purposes.  (2)  That  this  property  was  as- 
sessed as  rural  property,  and  that  all  the  property 
fronting  on  Market  Street,  from  Forty-third  to 
Sixty-third  Street,  not  exempt  from  taxation,  was 
assessed  as  rural  property  and  farm  land.  (3) 
That  the  said  widening  of  Market  Street  was  not 
called  for  by  any  reason,  save  as  a  public  improve- 
ment, and  to  keep  a  grand  avenue  through  the 
city  of  a  uniform  width  to  the  Delaware  County 
line. 

Objected  to;  objections  sustained ;  exceptions; 
(first,  second,  and  third  assignments  of  error). 

There  was  some  conflict  of  testimony  as  to  the 
character  of  the  work ;  after  reviewing  this  the 
Court  (in  the  general  charge)  said :  **  Upon  the 
whole  ca^e  the  question  is,  whether  the  plaintiff  is 
entitled  to  the  contract  price,  or  whether  there 
should  be  a  deduction  for  inferior  work.  If  the 
contract  has  been  substantially  complied  with, 
and  this  was  a  fair  job,  as  good  as  other  roads 
are,  you  should  find  a  verdict  for  the  plaintiff  for 
the  whole  amoimt.  If  inferior  in  quantity  or 
quality,  or  the  work  was  careless  or  not  good, 
you  should  make  a  fair  deduction,  so  that  de- 
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fendant  should  not  pay  more  than  it  is  fairly 
worth,  taking  as  a  standard  of  what  it  is  worth, 
a  good  pavement  as  was  called  for  by  the  con- 
tract.*' 

Verdict  for  plaintiff  I2258.48,  and  judgment 
thereon.  .  Defendant  took  this  writ,  assigning  as 
error  (1,2,  and  3)  the  rejection  of  his  offers  of  tes- 
timony, and  (4)  the  portion  of  the  charge  above 
quoted. 

John  H,  Campbell  and  Geo,  W,  Biddle,  for 
plaintiff  in  error. 

The  question  whether  the  property  charged  was 
rural  was  material,  and  was  raised  by  the  plead- 
ings, it  was  error  therefore  to  refuse  to  admit  the 
testimony. 

Washington  Ave.,  19  Sm.  3^3. 

Secly  ».  Pittsburgh,  i  N.  36). 

Kaiser  v.  Weise,  5  Weekly  Notes,  45. 
The  offer  to  prove  that  the  widening  was  not 
called  for,  except  as  a  public  improvement,  was 
erroneously  rejected.  The  tendency  was  to 
prove  that  the  defendant  was  not  benefited  by 
that  for  which  he  was  charged,  and  this  was  within 
the  line  of  the  decisions. 

Hammett  v.  City,  15  Sm.  146. 

In  re  Market  Street,  32  Leg.  Int.  370. 
The  Act  of  April  19,  1843,  limiting  the  charac 
ter  of  the  defence  to  a  municipal  lien,  is  not  op 
erative  within  the  district  in  which  this  work  was 
performed  (the  Twenty-seventh  Ward),  for  al- 
though, as  was  decided  in  Fell  v.  The  City  (31 
Sm.  58),  the  Act  of  1843  ^s  still  in  force  in  the 
then  incorporated  districts,  it  is  not  in  force  in 
other  parts  of  the  present  city ;  and  by  reference 
to  the  Acts  of  17  February,  1844  (P.  L.  44),  3 
April,  1851  (P.  L.  302),  and  the  14  April,  1853 
(P.  L.  422)  it  will  be  seen  that  the  first  incor- 
poration of  this  portion  of  the  county  as  the  dis- 
trict of  Belmont  took  place  in  1844,  subsequently 
of  course  to  the  passage  of  the  Act  of  Assembly 
referred  to. 

Jos,  R,  Rhoads  and  David  W,  Sellers ^  for  de- 
fendant in  error. 

It  is  a  presumable  fact,  recognized  by  the  de- 
cisions, that  ground  fronting  on  an  established 
highway  is  improved  in  value  more  than  the  cost 
of  the  first  paving,  which  has  always  led  to  a 
maintenance  of  that  charge. 

McMasters  v,  Commonweedth,  3  Watts,  292. 

Lipps  V,  City,  2  Wr.  503. 

The  owners  along  the  line  of  Market  Street 
were  to  be  treated  like  all  other  owners  on  all 
other  streets  in  the  city.  The  ruling  in  Hammett 
V,  City  {supra)  has  no  application.  The  case  at 
bar  falls  within  the  ruling  of — 

Stroud  V,  City,  1 1  Sm.  255. 

City  V.  Tryon,  li  C.  401. 
The  right  of  the  city  to  tax  rural  property  for 
municipal  purposes  is  well  settled. 

Kelly  V,  Pittsburgh,  4  N.  176. 

Huidekoper  v,  Meadville,  2  Id.  156. 


May  7,  1879.  The  Court.  A  contract  was 
made  between  W.  W.  Dickinson  and  the  city  of 
Philadelphia,  on  the  26th  of  November,  1872, 
in  which  Mr.  Dickinson  undertook  "to  grade, 
curb,  and  pave  Market  Street  from  Forty-third 
Street  to  the  eastern  end  of  the  bridge  over 
Cobb's  Creek  at  Sixty-third  Street."  The  work 
was  done,  and  after  its  completion  this  proceed- 
ing was  begun  to  enforce  payment  by  Robert 
Craig,  the  defendant  below,  of  the  sum  assessed 
on  his  property,  as  his  proportion  of  the  cost. 
The  claim  was  filed  against  a  lot  of  ground  on 
the  south  side  of  Market  Street,  having  a  front 
on  that  street  of  300  feet;  and  extending  in  depth 
214  feet  to  Ludlow  Street. 

The  authority  to  make  the  contract,  and  the 
right  to  enforce  the  lien  against  the  defendant's 
land,  are  rested  on  the  provisions  of  the  Act  of 
the  5th  of  April,  1870,  by  which  it  was  made  the 
duty  of  the  Chief  Commissioner  of  Highways, 
immediately  after  the  interest  of  the  West  Ches- 
ter Plank  Road  and  Turnpike  Company  in  the 
road-bed  of  Market  Street  should  be  surrendered 
to  the  city  of  Philadelphia,  **to  proceed  by 
giving  due  notice  to  property  owners  along  the 
line  of  said  Market  Street,"  between  Forty- 
third  and  Sixty-third  Streets,  "and  by  all  other 
requisite  proceedings,  to  open  the  said  street  be- 
tween the  points  named  to  the  full  width,  as  laid 
down  on  the  plan  of  the  city,  and  to  grade  said 
street,  and  to  enter  into  a  contract  with  a  com- 
petent paver  to  curb  and  pave  the  same,  said 
contractor  to  collect  the  costs  thereof,  except  the 
paving  of  intersections,  as  by  law  and  ordinance 
provided."  A  verdict  was  rendered  and  a  judg- 
ment entered,  in  the  Common  Pleas,  for  the  full 
amount  of  the  plaintiff's  claim. 

At  the  trial  three  offers  were  made  on  behalf 
of  the  defendant,  and  were  rejected  by  the 
Court.  The  first  and  second  were  propositions 
to  prove  that  the  defendant's  **  premises,  against 
which  this  claim  was  filed,  are  situated  in  a  rural 
district  in  the  city  of  Philadelphia,  and  that  a 
large  part  of  Market  Street,  from  Forty-third  to 
Sixty-third,  passes  through  rural  and  farm  prop- 
erty, now  used  for  farm  purposes,"  and  **  that 
all  the  property  fronting  on  Market  Street,  from 
Forty- third  to  Sixty-third,  not  exempt  from  taxa- 
tion, is  assessed  as  such  rural  property  and  farm- 
land." It  was  decided  in  the  case  of  Washington 
Avenue  (19  P.  F.  S.  352),  that  an  Act  of  As* 
sembly  authorizing  a  local  assessment  for  a 
general  public  benefit  was  unconstitutional,  and 
that  while  the  assessment  of  a  tax  for  improving 
streets  in  towns  in  proportion  to  the  frontage  on 
the  street,  is  a  reasonable  exercise  of  the  taxing 
power  according  to  the  benefits  received,  yet 
such  a  rule  applies  only  to  cities  and  large  towns, 
where,  from  the  density  of  the  population  and 
the  small  size  of  the  lots,  there  is  a  reasonable 
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certainty  of  arriving  at  a  true  result.  In  Seely 
V.  The  City  of  Pittsburgh  (i  Nor.  360),  which 
was  a  scire  facias  on  a  municipal  claim  for  a 
frontage-tax,  the  fjacts  were  disclosed  in  a  case 
stated.  It  was  agreed  that  the  line  of  the  high- 
way ran  in  part  through  the  rural  or  subur^m 
part  of  the  city,  and  that  the  defendant's  prem- 
ises were  situated  in  that  rural  district.  The  Act 
of  the  2d  of  April,  1870,  which  had  provided  for 
the  improvement  and  authorized  the  assessment, 
was  held  to  be  unconstitutional  so  far  as  it  applied 
to  lands  in  such  a  district.  **  The  blending  of 
town  and  country,  of  city  lots  and  farm  lands," 
was  pronounced  by  Agnew,  C.  J.,  to  be  **  so 
plainly,  palpably,  rankly,  and  ruinously  unjust," 
as  to  be  <*  void  as  against  the  right  of  property 
as  protected  by  the  Bill  of  Rights."  These  cases 
have  been  followed  in  Kaiser  v,  Weise  (4  Norris, 
366),  and  recognized  in  Bidwell  v.  The  City  of 
Pittsburgh  (Idem,  412).  A  rule  of  law  settled 
by  this  Court,  in  the  western  district  of  the 
State,  must  necessarily  prevail  as  a  rule  of  law  in 
the  eastern  district.  The  evidence  was  legitimate, 
and  should  have  been  received. 

The  third  proposition  was  to  prove  '*  that  the 
widening  of  Market  Street  was  not  called  for  by 
any  reason,  save  as  a  public  improvement,  and 
to  keep  a  grand  avenue  through  the  city  of  a 
uniform  width  to  the  Delaware  County  line." 
Perhaps  the  terms  of  the  offer  were  vague,  but 
under  the  rules  laid  down  in  the  cases  that  have 
been  referred  to,  it  was  admissible.  Its  object 
was  to  show  that  the  improvement  was  for  the 
benefit  of  the  general  public,  without  producing 
any  local  advantages  to  the  owners  of  lands  along 
its  line.  **  Local  assessments  can  only  be  con- 
stitutional when  imposed  to  pay  for  local  im- 
provements, clearly  conferring  special  benefits 
on  the  properties  assessed,  and  to  the  extent  of 
those  benefits.  They  cannot  be  so  imposed 
when  the  improvement  is  either  expressed  or 
appears  to  be  for  general  public  benefit.  * '  (Shars- 
wooD,  J.,  in  Hammett  v,  Philadelphia,  15  P.  F. 
S.  146.)  It  may  be  added  that  they  cannot  so 
be  imposed  when  it  improved  to  be  for  the  public 
benefit,  without  advantage  to  local  properties. 

A  complete  system  for  the  improvement  of 
this  particular  highway,  was  provided  by  the  Act 
of  the  5th  of  April,  1870.  The  consent  of  a 
majority  of  the  property  owners  on  the  line; 
the  selection  by  them  of  a  contractor ;  the  pas- 
sage of  an  ordinance  by  the  councils,  and  the 
advertisements,  under  the  ordinance  of  1862, 
were  all  dispensed  with.  Previous  laws  and  ex- 
isting ordinances  were  to  be  applied  only  in  the 
collection  of  the  cost  of  the  work.  Nothing  ap- 
pears in  the  record  to  show  that  notice  was  not 
given  to  owners,  or  that  there  was  neglect  to 
take  "all  other  requisite  proceedings  to  open 
the  street." 


In  the  argument  of  the  fourth  assignment  of 
error,  the  counsel  for  the  defendant  discussed  the 
cause  as  if  in  the  trial  the  Act  of  the  19th  of 
April,  1843,  had  been  held  applicable  to  this 
claim.  That  Act,  which  limited  a  defence  to  a 
claim  to  a  denial  that  work  had  been  done  or 
materials  furnished,  to  proof  of  value,  or  to 
proof  of  payment,  or  a  release,  extended  only 
to  the  incorporated  districts  of  the  county  of 
Philadelphia.  Was  this  part  of  Market  Street 
ever  included  in  such  a  district.  It  seems  certain 
that  it  was  not  in  1843.  ^^  could  scarcely  have 
been  in  West  Philadelphia,  which  was  chartered 
as  a  borough  in  1844,  and  incorporated  as  a  dis- 
trict in  1 85 1.  Was  it  within  the  district  of  Bel- 
mont, which  was  incorporated  in  1853?  The 
boundaries  describing  that  district  in  the  incor- 
porating Act,  indicate  that  it  embraced  no  terri- 
tory south  of  a  line  protracted  westwardly  from 
the  western  end  of  the  northern  boundary  of 
West  Philadelphia.  It  has  sometimes  been  said 
that  the  Act  of  1843  ^^  httn  extended  to  the 
whole  city,  by  an  ordinance  of  Councils,  under 
the  authority  of  the  proviso  to  the  44th  section 
of  the  Consolidation  Act  of  the  2d  of  February, 
1854.  But  no  instance  is  recalled  in  which  such 
an  ordinance  has  been  produced.  The  question 
was  not  raised  in  the  trial,  and  is  unimportant 
now.     But  it  may  become  material  hereafter. 

Substantially,  the  defendant's  points  were 
answered,  and  in  that,  as  the  case  was  tried,  no 
mistake  or  inaccuracy  has  been  discovered. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J. 

May  7,  1879.  Dissenting  opinion  by  Paxson, 
J.  Had  this  case  stopped  where  Seely  v.  The 
City  of  Pittsburgh  ends,  I  would  have  aJlowed  it 
to  pass  with  a  mere  dissent.  But  as  it  is  another 
step  forward,  I  desire  to  place  upon  record  my 
reasons  for  such  dissent.     They  are : — 

(i)  The  Act  of  Assembly  under  which  Market 
Street  was  widened  and  paved,  was  an  exercise 
of  the  taxing  power  of  the  Commonwealth.  This 
power  is  lodged  by  the  Constitution  in  the  legis- 
lative department  of  the  government,  subject  to. 
the  single  restriction  that  **all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the 
tax."  Beyond  this  there  is  no  constitutional 
restriction  upon  this  power.  It  is  bounded  only 
by  the  necessities  of  the  State  and  the  will  of  the 
people.  It  was  within  the  recognized  power  of 
the  Legislature  to  enact  that  Market  Street  should 
be  widened  and  paved,  and  the  cost  thereof  as- 
sessed upon  the  property  owners  fronting  on  said 
street.  Whether  the  power  was  exercised  wisely, 
is  a  matter  with  which  we  have  no  concern.  It 
is  not  a  judicial  question. 
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(2)  The  Legislature  having  decided  that  the 
cost  of  said  improvement  shall  be  assessed  in  ac- 
cordance with  the  foot-front  rule,  we  are  bound 
to  assume  that  such  rule  is  just  until  the  contrary 
appears.  It  has  been  assumed  and  asserted  that 
such  rule  is  unjust  and  oppressive,  as  applied  to 
rural  property,  but  it  has  never  been  proved.  On 
the  contrary,  the  arguments  against  it  have  been 
based  upon  the  assumption  that  improvements 
through  rural  property  are  oppressive,  iand,  there- 
fore, unconstitutional.  There  was  no  attempt 
made  in  the  Court  below  to  show  that  the  foot- 
front  rule  was  unjust  in  its  application  to  the 
property  of  the  defendant.  The  offer  to  show 
that  the  property  on  Market  Street,  from  Forty- 
third  to  Sixty- third  Street,  was  assessed  as  rursd, 
was  irrelevant,  unless  we  assume  that  it  is  uncon- 
stitutional to  open  streets  through  rural  property. 
There  is  nothing  in  the  Constitution  to  warrant 
such  assumption,  and  to  adopt  it  would  be  to  put 
a  stop  to  the  future  growth  of  towns  and  cities. 
Street  improvements  of  necessity  precede  build- 
ing improvements,  and  rural  property  can  only 
be  converted  into  urban  by  opening,  gr^ing, 
and  paving  the  highways.  Whether  a  street  is 
ripe  for  such  improvements,  is  a  legislative  not  a 
judicial  question. 

(3)  I  am  unable  to  see  what  a  jury  have  to  do 
with  questions  of  power  or  constitutional  law. 
The  law  does  not  confer  upon  a  jury  in  a  com- 
mon law  proceeding  the  authority  to  revise  the 
discretion  of  the  Legislature,  or  to  decide  when 
streets  shall  be  opened.  The  evidence  rejected 
amounts  to  this,  if  it  amounts  to  anything.  This 
clearly  appears  from  the  third  specification, 
which  is,  **  that  the  widening  of  Market  Street 
was  not  called  for  by  any  reason,  save  as  a  public 
improvement,  and  to  keep  a  grand  avenue 
through  the  city  of  a  uniform  width,  to  the  Dela- 
ware County  line.*'  One  jury  will  decide  this 
question  one  way,  another  jury  will  take  the 
opposite  view  of  it.  Neither,  in  my  judgment, 
has  anything  to  do  with  it,  nor  has  this  Court. 

(4)  If  the  Courts  may  thus  interfere  with  the 
taxing  power  of  the  Commonwealth,  I  am  unable 
to  see  where  it  is  to  stop.  It  is  impossible,  under 
any  system  of  taxation,  that  perfect  equality  shall 
exist.  In  framing  general  laws  there  will  always 
be  cases  of  individual  hardship.  If  a  citizen  may 
decline  to  pay  his  general  tax,  or  his  special  tax 
in  the  way  of  assessments  (and  they  rest  substan- 
tially upon  the  same  principle),  until  the  question 
of  the  sufficiency  of  his  benefits  may  be  settled 
in  a  common  law  proceeding  by  a  jury,  we  have 
introduced  a  principle  into  our  jurisprudence 
which,  in  my  judgment,  is  subversive  of  law  and 
good  government. 

(5)  I  am  opposed  to  the  judiciary  absorbing 
the  powers  of  the  co-ordinate  departments  of  the 
government.  The  foregoing  sufficiently  indicates 


my  objections  to  this  judgment.  I  have  no  desire 
to  elaborate.  With  profound  respect  for  the 
views  of  the  majority  of  the  Court,  I  must  be 
allowed  to  express  the  opinion  that  the  practical 
difficulties  in  the  way  of  this  line  of  decision 
will  hereafter  be  found  to  be  very  serious,  if  not 
wholly  insurmountable. 


Jan'y,  '79,  182.  \)f^  i^-  v^^  March  6,  1879. 

Merkel's  Appeal. 

Advancement —  Question  of  intention —  What  evi- 
dence sufficient  to  rebut  presumption  of  debt 
arising  from  'existence  of  a  note — Subsequent 
declarations  of  parties. 

To  establish  an  advancement,  the  intent  must  be  proven 
to  have  existed  at  the  time  of  the  transaction,  and  by  the 
contemporary  acts  and  declarations  of  the  parties.  Subse- 
quent verbal  declarations  are  insufficient;  they  must  be 
shown  to  be  a  part  of  the  res  gesta,  and  accompany  the 
acts  done;  but  in  connection  with  evidence  of  acts  done 
or  declarations  made  at  the  time,  tending  to  show  an  in- 
tent of  advancement,  subsequent  acts  and  declarations  in 
recognition  of  the  original  act  and  intention  are  entitled  to 
weight.  • 

What  evidence  is  sufficient  to  rebut  the  presumption  of 
a  debt  arising  from  the  existence  of  a  note. 

Appeal  from  the  Orphans*  Court  of  Berks 
County. 

This  was  an  appeal  by  J.  Merkel,  surviving 
administrator  of  D.  W.  Dietrich,  from  a  decree 
of  the  Orphans'  Court,  reversing  the  report  of 
the  auditor  appointed  to  ascertain  whether  a 
claim  of  I1500  presented  against  the  estate  of 
D.  W.  Dietrich  was  a  debt  or  an  advancement. 

Before  the  auditor  it  appeared  that  in  April, 
1873,  ^-  Dietrich  and  wife  conveyed  to  their 
son,  D.  W.  Dietrich,  the  decedent,  a  certain 
farm  for  the  sum  of  {7610. 1 1,  taking  in  payment 
a  certain  amount  in  cash,  two  bonds  bearing  in- 
terest, and  a  note  for  $1500,  payable  on  demand 
without  interest,  which  note  represented  the 
claim  now  in  suit.  From  the  facts  which  ap- 
peared (as  fully  set  forth  in  the  opinion  of  the 
Court,  infra),  the  auditor  found  that  the  note 
for  1 1 500  had  been  intended  to  be  an  advance- 
ment, and  reported  accordingly. 

Exceptions  being  filed,  the  Court  (Sassaman, 
J.)  sustained  the  exceptions,  and  reversed  the 
auditor's  report.  J.  Merkel,  the  surviving  ad- 
ministrator of  D.  W.  Dietrich  took  this  appeal; 
assigning  for  error  the  sustaining  of  the  excep- 
tions and  the  reversing  the  auditor's  report. 

II,  Y,  Kaufman,  for  appellant. 

Advancement  is  a  question  of  intention,  and 
there  was  ample  evidence  in  this  case  to  show 
that  this  note  was  so  intended.  The  note  was 
given  merely  as  an  evidence  of  the  advancement. 
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H,  H,  SwartMf  for  appellee. 

The  making  and  delivery  by  one  party  to 
another  of  a  promissory  note  xs prima  facie  evi- 
dence of  indebtedness,  and  there  is  no  evidence 
here  of  declarations  made  at  the  time  to  rebut 
this  presumption.  Subsequent  declarations  are 
not  sufficient,  the  intent  must  be  shown  to  have 
existed  at  the  time. 

May  5,  1879.  The  Court.  A  single  ques- 
tion is  presented  by  this  record.  It  is  whether 
the  note  of  I1500  given  by  Daniel  W.  Dietrich 
to  Benjamin  Dietrich  was  intended  as  an  ac- 
knowledgment of  an  advancement  to  the  former, 
or  as  an  obligation  of  indebtedness,  the  payment 
of  which  might  be  required  ?  The  auditor  found 
that  it  was  designed  by  the  parties  thereto  as  a 
recognition  of  an  advancement.  On  exceptions 
to  his  report  the  Court  overruled  his  finding,  and 
decreed  it  to  be  a  debt.  This  is  assigned  for 
error. 

An  advancement  is  an  irrevocable  gift  by  a 
parent  to  a  child  of  the  whole  or  part  of  what 
it  is  supposed  the  child  will  be  entitled  to  on  the 
death  of  the  parent  intestate  (Eshleman's  Appeal 
24  P.  F.  Smith,  42).  Both  parties  to  the  note 
died  before  the  present  contention  arose.  The 
case,  therefore,  lacks  much  express  and  direct 
testinaony  that  could  have  been  given  by  them. 
A  conclusion  must  now  be  reached  from  a  con- 
sideration of  what  is  proved  to  have  transpired  at 
the  time  of  its  execution,  and  the  reasonable  and 
natural  conclusion  flowing  from  the  subsequent 
acts  and  declarations  of  the  parties  to  the  trans- 
action. 

On  the  4th  of  April,  1873,  Benjamin  Dietrich, 
the  father,  in  consideration  of  ^7610.11,  con- 
veyed to  Daniel  W.  Dietrich,  his  son,  a  certain 
farm;  the  son  gave  to  his  father  three  instru- 
ments of  writing  of  the  same  date,  of  the  follow- 
ing amoimts,  to  wit:  a  bond  payable  April  i, 
1874,  for  {3950,  with  interest  at  5  per  cent. ; 
another  bond  for  I1500,  with  interest  payable 
annually  to  Benjamin  during  his  life,  and  after 
his  death,  annually,  to  his  widow,  Anna,  during 
her  life,  and  at  her  death  the  principal  sum  to  his 
legal  representatives;  a  note  for  ^1500,  paya- 
ble on  demand  without  interest,  and  the  residue 
of  the  consideration  in  cash.  This  last  note  rep- 
resents the  claim  in  question.  Prima  facie^  then, 
the  note  is  a  promise  to  pay  money. 

The  evidence  relied  on  to  remove  this  pre- 
sumption consists  of  several  parts  and  kinds. 
The  form  of  the  note  is  a  circumstance.  It  does 
not  bear  interest,  nor  is  it  payable  on  any  spe- 
cific day.  Standing  by  themselves  alone  these 
circumstances  would  not  in  the  slightest  degree 
impair  its  validity  as  a  note,  yet  the  other  evi- 
dence in  the  case  tends  to  show  that  it  was  so 
written  to  hold  as  evidence  of  an  advancement. 


Besides,  if  designed  as  an  actual  payment  of  part 
of  the  consideration  for  the  land,  no  reason  is 
shown  why  it  should  not  have  drawn  interest. 
Daniel  lived  nearly  three  years  thereafter,  yet  it 
does  not  appear  that  any  demand  was  ever  made 
on  him  for  its  payment,  or  that  he  recognized  it 
as  an  existing  claim  for  him  to  pay. 

On  the  hearing  before  the  auditor  it  was  shown 
that  the  deed,  and  such  other  writings  as  were 
executed  at  the  time  of  making  the  conveyance, 
were  drawn  by  Solomon  Dreibelbis,  a  justice  of 
the  peace,  at  the  request  of  Benjamin  Dietrich. 
A  receipt  purporting  to  have  been  executed  on 
the  same  day,  and  claimed  to  have  been  given  by 
Daniel  to  Benjamin,  was  given  in  evidence.  It 
read  as  follows,  to  wit : — 

••  Received,  Greenwich,  April  4th,  A.D.  1873,  of  Benja- 
min Dietrich,  the  sum  of  one  thousand  five  hundred  dollars* 
on  account  and  part  of  the  inheritance  which  is  to  come 
to  me  of  the  said  Benjamin  Dietrich. 

1 1 500.  (Signed)        Daniel  W.  Dietrich." 

The  testimony  of  Dreibelbis  establishes  that 
the  receipt  is  in  his  handwriting,  and,  we  think, 
with  reasonable  certainty,  that  he  must  have 
drawn  it  at  the  same  time  he  drew  the  other 
writings.  Beyond  this  his  want  of  memory 
throws  very  little  light.  He  does  not  recollect 
seeing  it  signed.  The  evidence  fails  to  disclose 
who  took  possession  of  the  receipt  or  its  where- 
abouts until  it  was  shown  to  be  in  the  hands  of 
Daniel's  administrator  two  or  three  months  be- 
fore the  audit.  Daniel  died  on  the  2d  of  March, 
1876,  and  letters  of  administration  on  his  estate 
were  issued  to  Benjamin  Dietrich  and  the  appel- 
lant. Benjamin  died  on  the  8th  of  March,  1877. 
Joseph  Kutz  testified  that,  after  Daniel's  death, 
Benjamin  told  him,  ''  that  he  had  left  standing 
in  the  property  {1500  on  account  of  his  son 
Daniel's  inheritance."  Peter  Dietrich  testified 
that,  in  a  conversation  which  he  heard  between 
Benjamin  and  the  widow  of  Daniel,  Benjamin 
said  that  $1500  would  remain  in  the  property  be- 
longing to  E^niel's  estate.  Henry  W.  Dietrich,  a 
brother  of  Daniel's,  testified  that  in  part  payment 
of  the  bond  of  ^3950,  Daniel  gave  a  note  of 
^1500,  which  his  father  gave  to  him  (Henry) 
**  for  the  purpose  of  keeping  my  brother  Daniel 
and  myself  alike."  As  Henry  neither  paid  nor 
agreed  to  pay  anything  for  this  note,  the  only, 
reasonable  construction  to  put  on  that  language 
is,  that  the  father  thereby  declared  he  had  al- 
ready advanced  Daniel  that  amount,  and  therefore 
made  an  advancement  of  equal  amount  to  Henry. 
This  evidence  comes  from  one  testifying  against 
his  interest,  as  he  now  claims  to  hold  the  note  in 
controversy  against  Daniel's  estate. 

Still  further,  in  August,  1876,  Benjamin  united 
with  his  co-administrator  in  an  application  to  the 
Orphans'  Court  for  an  order  to  sell  the  real  es- 
tate of  Daniel  for  the  payment  of  his  debts. 
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They  therein  set  forth  a  list  or  statement  of  the 
debts  of  said  Daniel  deceased,  and  swore  it  was 
just  and  true  to  the  best  of  their  knowledge  and 
belief.  That  statement  included,  inter  cUia^  the 
note  of  ^1500,  then  due  to  Henry  W.  Dietrich, 
and  the  bond  held  by  Benjamin ;  but  did  not,  in 
any  manner,  mention  the  note  of  J 1500,  now  in 
question.  This  omission  of  Benjamin  to  mention 
it  as  a  part  of  the  indebtedness  of  Daniel  due  to 
himself,  when  his  sworn  duty  required  him  to 
present  a  true  statemeiU.,  is  only  reconcilable 
with  the  fact  that  he  did  not  then  consider  it  an 
indebtedness.  It  is  true,  under  objection,  the  ap- 
pellee gave  some  parol  testimony,  with  the  view 
of  destroying  the  effect  of  this  omission,  that  soon 
after  the  petition  was  sworn  to,  Benjamin  declared 
he  had  another  claim  of  I1500  against  the  estate. 
It  appeared,  however,  he  stated  in  the  same  con- 
versation that,  at  the  time  of  the  execution  and 
delivery  of  the  deed,  he  had  given  Daniel  ^1500 
on  account  of  his  inheritance  ;  but  that  Daniel, 
in  a  day  or  two  thereafter,  returned  and  gave  him 
a  note. 

This  evidence  wholly  fails  to  show  any  reason 
for  not  stating  it  as  a  debt  in  the  petition.  It  ad- 
mits that,  at  the  consutnmation  of  the  purchase,  it 
was  agreed  the  {1500  should  remain  as  an  ad- 
vancement, but  seeks  to  change  the  effect  of  that 
agreement  by  alleging  a  subsequent  one.  This 
statement  by  Benjamin  of  a  subsequent  contract 
is  insufficient  to  establish  one.  It  was  not  made 
in  the  presence  of  Daniel,  but  after  his  death. 
Nor  can  the  fact  that  Benjamin  assigned  the  note 
to  Henry  on  the  6th  of  February,  1877,  without 
recourse,  affect  the  character  which  had  been 
impressed  on  the  instrument  during  the  life  of 
Daniel. 

Advancement  is  a  question  of  intent ;  that  in- 
tent must  be  proven  to  have  existed  at  the  time 
of  the  transaction,  and  by  the  contemporary  acts 
and  declarations  of  the  parties.  .  Verbal  declara- 
tions of  a  parent  that  money,  for  which  he  held 
a  note  or  bond  against  a  child,  was  intended  as 
an  advancement,  are  insufficient  to  establish  it  as 
such.  They  must  be  shown  to  be  a  part  of  the 
res  gesta,  and  accompany  the  acts  done.  If, 
however,  there  be  evidence  of  acts  done  or  de- 
clarations made  at  the  time  of  the  transaction 
tending  to  prove  that  the  money  was  then  so  in- 
tended by  the  father,  his  subsequent  acts  and 
declarations  in  recognition  of  the  original  act  and 
intention,  are  entitled  to  weight.  The  acts  of 
the  parties  at  the  time  of  the  conveyance,  recog- 
nized and  confirmed  by  the  subsequent  acts  and 
declarations  of  the  father,  are  amply  sufficient  to 
justify  the  conclusion  that  the  money  mentioned 
in  the  notes  was,  at  the  time  of  its  execution, 
intended  as  an  advancement.  There  is  no  com- 
petent evidence  of  any  contract  afterwards  to 
change  its  effect.  The  learned  Judge,  there- 
fore, erred  in  decreeing  otherwise. 


Decree  reversed  at  the  costs  of  the  appellees ; 
exceptions  to  the  auditor's  report  dismissed,  and 
his  report  confirmed. 

Opinion  by  Mercur,  J. 


January,  '78,  $6.        uf#^  Ji^^^  March  6,  1879. 

Ritter  et  al.  v.  The  Lehigh  Valley 
R.  R.  Co. 

Principal  and  agent —  Contract  by  agent — Secret 
agreement  to  receive  share  of  proceeds — Fraud. 

A  secret  agreement,  between  an  agent  employed  to  pur- 
chase and  the  vendor,  that  such  agent  shall  receive  a  share 
of  the  profits  of  the  sale,  renders  the  contract  fraudulent 
and  voidable,  and  it  cannot  be  enforced  against  the  par- 
chaser. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  E.  F.  Ritter  et  at. ,  trading  as 
Ritter  &  Co.,  against  the  Lehigh  Valley  R.  R. 
Co.  to  recover  ^440,  the  amount  of  freight  paid 
by  plaintiffs  under  an  alleged  agreement  with  the 
agent  of  the  defendants  that  the  said  sum  would 
be  repaid.  Plea,  non -assumpsits  On  the  trial, 
before  Longaker,  P.  J.,  the  following  facts  ap- 
peared:— 

The  plaintiffs  are  engaged  in  cutting  and  clear- 
ing timber-lands,  and  selling  railroad-sills  and 
lumber,  and  own  a  timber  tract  on  the  line  of  the 
Ironton  R.  R.,  some  distance  from  its  junction 
with  the  defendants'  line.  One  Spencer,  the 
agent  of  the  company,  whose  duty  it  was  to  see 
that  certain  sections  of  the  road  were  in  good 
repair,  and  for  that  purpose  to  purchase  silk  or 
ties  and  other  necessary  materials,  made  a  con- 
tract with  the  plaintiffs  by  which  the  latter  agreed 
to  sell  all  the  sills,  etc.,  made  on  the  above-men- 
tioned tract  to  the  defendants  at  a  stipulated  price ; 
the  plaintiffs  further  alleged  that  Spencer  agreed 
for  the  company  that  it  would  repay  them  the 
freight  over  the  Ironton  R.  R.,  which  they  were 
obliged  to  pay  in  the  first  instance  on  account  of 
the  defendants'  agents  living  at  a  distance,  and 
because  the  railroad  refused  to  ship  any  lumber 
unless  the  freight  was  prepaid.  The  defendants 
denied  that  any  such  agreement  had  been  made 
by  Spencer,  and  further  produced  evidence  that 
he  had  made  a  secret  agreement  with  the  plain- 
tiffs by  which  he  was  to  receive  a  share  of  the 
profits  of  the  sale  of  these  sills  to  the  railroad. 

The  Court  charged  the  jury,  inter  aHa,  is  fol- 
lows: "  If,  however,  the  testimony  is  of  such  a 
character  as  to  satisfy  you  of  the  fact  that  Osbom 
Spencer  in  making  this  contract  was  acting  within 
the  scope  of  his  authority,  and  it  was  thus  made, 
then  the  defendants  will  be  bound  by  this  con- 
tract, unless  you  are  reasonably  satisfied  from  the 
evidence  in  this  cause  that  the  plaintiffs,  or  some 
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of  them,  entered  into  a  combination  with  O. 
Spencer  to  defraud  the  defendants.  I  say  to  you 
that  O.  Spencer,  being  the  agent  of  the  Hefend- 
ants  to  purchase  these  sills,  had  no  right  to  coo- 
tract  to  receive  any  compensation  whatever  from 
the  plaintiffs.  If  he  did  so,  it  was  a  fraud  upon 
the  company,  it  was  a  fraud  in  which  the  plain- 
tiffs participated,  and  they  can  reap  no  benefit 
from  that  fraud ;  it  will  avoid  the  sale.  But,  in- 
somuch as  the  defendants  have  taken  the  fruits  of 
that  contract,  received  the  sills  and  used  them, 
and  the  rule  of  law  is  that  where  the  contract  is 
tainted  with  fraud,  it  may  be  disaffirmed,  the  de- 
fendants must  pay  the  market  value  of  the  goods 
delivered  to  them." 

Verdict  for  defendants,  and  judgment  thereon ; 
the  plaintiffs  took  this  writ,  assigning  for  error 
the  charge  of  the  Court  as  above  given. 
E,  Harvey^  for  the  plaintiff's  in  error. 
Two  distinct  contracts  were  made  between  the 
plaintiffs  and  the  defendants ;  one  to  sell  the  sills 
at  a  certain  price,  which  was  executed  on  both 
sides ;  and  the  other  for  the  repayment  to  us  of 
the  freight.  If  the  agent  did  receive  a  profit 
from  the  sale  of  the  sills,  that  would  not  vitiate 
the  second  contract.  Moreover,  the  remarks  of 
the  Court  about  our  right  to  recover  the  market 
value  of  the  sills  only  tended  to  mislead  the  jury ; 
it  was  acknowledged  that  that  was  paid,  and  we 
only  sued  for  the  freight  we  had  advanced. 
R.  E,  Wright  &*  Son,  for  defendants  in  error. 
It  is  perfectly  well  established  that  when  an 
agent  employed  to  purchase,  makes  a  secret  con- 
tract with  the  vendor  by  which  the  agent  is  to 
receive  a  share  of  the  profits  of  the  sale,  the 
contract  cannot  be  enforced  against  the  pur- 
chaser. 

Everhaitt/.  Searle,  21  Sm.  261. 

Fisk  V.  Sarbcr,  6  W.  &  S.  22. 

Cadbury  v.  Duval,  10  Barr,  272. 

Aberdeen  Railway  Co.  v,  filakie,  I  Ma6q.  461. 

Flanagan  v.  Great  Western  R.  W.  Co.,  7  L.  R.  Eq. 
116. 

Fox  V.  Mackreth,  I  Lead.  Cas.  in  Eqdity,  219. 

March  24,  1879.  The  Court.  No  one  can 
doubt  for  a  moment  that  if  an  agent  employed 
to  purchase  goods  makes  a  secret  agreement  with 
the  seller  to  receive  a  profit  or  commission  on 
the  transaction,  such  an  agreement  taints  the 
contract  with  fraud,  and  all  the  seller  can  re- 
cover is  the  fair  market  price  of  the  article — if 
he  can  even  recover  that.  This  is  the  dictate  of 
sound  morality,  as  well  as  of  law.  We  see  no 
error  in  the  answer  and  charge  of  the  learned 
Court  below  of  which  the  plaintiffs  in  error  have 
any  right  to  complain. 

Judgment  affirmed.    Per  Curiam. 


Oct.  &  Nov.  '78,  116.  Nov.  7,  1878. 

McQuiston  et  al.  v.  The  Central  Board  of 

Education. 

C/sury — Acts  of  February  J2y  i86p,  and  Feb- 
fuary  24, 1870 — Construction  of. 

The  T.  W.  Bank  having  agreed  under  the  jnrovisiont 
of  the  Act  of  February  24, 1870*  to  pay  the  Central  Board 
of  Education  of  Pittsbur|h  6^  per  cent,  interest  on  daily 
balances,  and  to  charge  8  per  cent,  on  overdrafts : 

Neldt  That  the  contract  was  authorized  by  the  statute, 
and  was,  therefore,  binding. 

held^  further^  That  under  the  contract  the  bank  was 
not  entitled  to  the  commission  allowed  by  the  loth  section 
of  the  Act  of  February  12,  1869. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Debt,  bv  the  Central  Board  of  Education  of 
the  city  of  Pittsburgh,  against  James  McQuiston 
and  others,  sureties  on  the  bond  of  the  Tenth 
Ward  Bank,  to  recover  a  balance  of  I25 18.02, 
with  interest,  claimed  to  be  due  from  the  latter 
as  the  depositary  or  treasurer  of  the  Board. 

A  case  stated  was  submitted  to  the  Court,  from 
which  it  appeared  that  the  Tenth  Ward  Bank  be- 
came the  depositary  or  treasurer  of  the  Board, 
under  a  contract  made  in  pursuance  of  the  Act 
of  February  24,  1870  (P.  L.  231),*  by  which  the 
bank  agreed  to  pay  6^  per  cent,  interest  on 
daily  balances,  and  to  charge  8  per  cent,  on 
overdrafts. 

Upon  a  final  setdement,  the  bank  claimed  that 
the  board  could  not  require  it  to  pay  more  than 
six  per  cent,  interest  on  daily  balances,  and  that 
it  (the  bank)  was  entitled  to  a  commission  of  one 
per  cent,  on  the  moneys  that  had  passed  through 
its  hands  as  depositary  or  treasurer,  for  its  services 
as  treasurer  of  the  Board,  under  the  provisions 
of  the  loth  section  of  the  Act  of  February  12, 
1869  (P.  L.  i5o).t 

♦  "  An  Act  Supplementary  to  *  An  Act  relating  to  the 
school  laws  of  the  city  of  Pittsburgh,  in  the  county  of  Al- 
legheny,* approved  the  twelfth  day  of  February,  Anno 
Domini  one  thousand  eight  hundred  and  sixty-nine. 

"  Section  I.  That  the  Central  Board  of  Education  of 
said  city  shall  ....  select  from  the  several  banks 
.  .  .  .  a  treasurer  or  place  of  deposit  .  .  .  .  ; 
and  the  selection  shall  be  made  upon  the  opening  of  said 
proposals,  of  the  bank  or  exchange  broker  who  Aall  give 
satisfactory  security  by  at  least  four  sureties,  by  bond,  . 
.  .  and  shall  pay  for  the  use  of  said  school  fund  the 
highest  rate  of  interest  on  current  balances. 

"  Section  2 any  part  of  said  school  law 

inconsistent  herewith  is  hereby  repealed '* 

t  "Section  3.  That  annually,  .  .  ,  the  members  of 
said  Central  Board  shall  meet  and  organize  by  choosing 
.  .  .  .  a  secretary  and  treasurer;  which  last-men- 
tioned officers  may  be  members  of  the  Board  or  not,  at 
the  direction  of  the  members  thereof. 

"  Section  10.  That  the  treasurer  ....  shall  be 
allowed  to  retain  for  his  services  a  sum  not  exceeding  one 
per  centum  on  the  money  received  and  paid  out  by  him." 
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The  Court  entered  judgment  on  the  case 
stated  in  favor  of  the  plaintiff,  for  the  whole  of 
its  claim,  Stowe,  P.  J.,  in  an  opinion  filed,  say- 
ing: **  The  questions  raised  by  the  case  stated 
are:  First.  Whether  plaintiff,  under  the  sup- 
plement to  the  Act  of  1 2th  of  February,  1869, 
approved  the  24th  day  of  February,  1870,  has  a 
right  to  make  a  valid  contract  with  the  Tenth 
Ward  Bank,  for  which  the  defendants  are  sued 
in  this  case  as  sureties,  for  the  payment  of  a 
greater  interest  than  6  per  cent,  for  the  privilege 
of  acting  as  treasurer  or  depositary  for  plaintiff. 

**  Second.  Whether  the  provision  in  said  Act 
of  1 2  th  February,  1869,  *  that  the  treasurer  shall 
be  allowed  to  retain  for  his  service  (as  such)  a 
sum  not  exceeding  one  per  cent,  on  the  money 
received  by  him^*  is  repealed  by  said  supplement. 

**Upon  the  first  question,  we  are  clear  the 
agreement  for  more  than  6  per  cent.,  to  wit,  as 
set  out  in  the  case  stated,  was  valid  and  legal. 

'*  As  to  the  second,  we  are  not  free  from 
doubt ;  but  thinking  that  the  general  intent  of 
the  Legislature  in  passing  the  said  supplement 
was  to  change  the  entire  system  as  it  had  existed 
in  regard  to  the  treasurer  of  the  School  Board, 
and  that  the  purpose  was  to  enable  the  board  to 
obtain  a  compensation  for  allowing  one  to  be 
treasurer,  instead  of  compelling  them  to  pay  for 
the  services  of  a  treasurer,  as  before  provided, 
we  are  upon  the  whole  led  to  conclude  that  the 
second  question  should  also  be  decided  in  favor 
of  the  plaintiff.'* 

Whereupon  the  defendants  took  this  writ,  as- 
signing the  judgment  for  error. 

M.  A,  Woodward  (/.  Z.  Koethen  with  him), 
for  the  plaintiffs  in  error. 

The  bank,  by  paying  more  than  six  per  cent, 
interest,  would  be  obliged  to  violate  the  usury 
laws  when  loaning  its  funds.  As  violation  of  the 
law  is  not  encouraged  by  legislation,  it  would  be 
an  unreasonable  construction  of  this  statute,  to 
say,  that  the  Legislature  intended  to  allow  the 
parties  to  contract  for  more  than  six  per  cent, 
interest,  thus  compelling  the.  bank  to  adppt  a 
suicidal  policy. 

The  Act  of  1870  did  not  repeal  the  loth  sec- 
tion of  the  Act  of  1869,  hence  the  depositary 
was  entitled  to  the  commission  formerly  allowed 
to  the  treasurer  of  the  Board. 

Josiah  Cohen,  contra. 

The  power  to  take  above  legal  interest  was  a 
kgislative  grant  in  aid  of  that  cause  which  lies 
nearest  the  best  interests  of  the  State — the  edu- 
cation of  its  youth.  It  was  a  power  specially 
delegated  for  a  special  purpose,  and  one  which 
proved  far  more  beneficial,  in  this  instance,  to 
the  bank,  which  took  8  per  cent.,  than  to  the 
board,    which  only  received  6^   per  cent. 

The  Act  of  1869  is  inconsistent  with  the  Act 
of  1870,  and  is,  therefore,  repealed  thereby. 


January  6,  1879.  The  Court.  It  was  pro- 
vided by  the  10th  section  of  the  Act  of  12th 
February,  1869  (P.  L.  152),  that  the  treasurer 
of  the  Central  Board  of  Education  of  the  city  of 
Pittsburgh,  "  shall  be  allowed  to  retain  for  his 
services,  a  sum  not  exceeding  one  per  centum 
on  the  money  received  and  paid  out  by  him.** 
The  supplement  to  the  foregoing  Act,  approved 
February  24,  1870  (P.  L.  231),  makes  a  change 
in  this  respect,  and  provides  a  system  by  which 
the  custody  of  the  school  fund  should  be  made  a 
source  of  profit  to  the  Board.  The  first  section 
of  the  supplement  requires  that  the  treasurer 
shall  be  selected  from  the  several  banks,  or  regu- 
lar exchange  brokers,  of  the  city  of  Pittsburgh ; 
directs  the  Board  to  invite  sealed  proposals  from 
such  banks  and  brokers  to  act  as  the  treasurer  or 
depositary  of  said  school  fund,  whereupon  the 
* '  selection  shall  be  made  upon  the  opening  of 
said  proposals  of.  the  bank  or  exchange  broker 
who  shall  give  satisfactory  security  of  at  least 
four  sureties,  by  bond,  to  be  approved  by  said 
Board,  and  shall  pay  for  the  use  of  said  school 
fund,  the  highest  rate  of  interest  on  current 
balances."  The  bond  in  controversy  was  given 
under  this  Act,  and  its  payment  is  resisted  by  the 
sureties,  because :  (i)  The  contract  is  not  bind- 
ing as  to  the  excess  of  interest  over  the  legal 
rate  ;  and  (2)  That  the  bank  was  entitled  to  de- 
duct a  commission  of  one  per  cent,  upon  the 
amount  of  money  received  and  paid  out  while 
acting  as  treasurer.  Neither  position  is  tenable. 
The  contract  for  more  than  six  per  cent,  was 
legal  because  authorized  by  the  supplement.  The 
bank  or  broker  who  should  bid  **  the  highest 
rate  of  interest  on  current  balances,"  was  to  be 
selected  as  treasurer.  The  Act  does  not  restrict 
the  bid  to  the  legal  rate  of  interest.  The  object 
was,  evidently,  to  give  the  custody  of  the  money 
to  the  bank  or  broker,  who  should  bid  the  highest 
for  its  use,  evidently  overlooking  the  fact  that, 
so  far  as  money  is  considered,  the  highest  bidder 
is  not  always  the  best.  There  is  nothing  in  the 
supplement  of  1870  allowing  a  commission  to 
the  treasurer.  No  reference  to  it  was  made  by 
the  bank  in  its  bid.  It  was,  evidently,  not  in 
the  contemplation  of  the  parties  at  the  time  the 
contract  was  made.  The  commission  allowed  by 
the  Act  of  1869  was  not  to  exceed  one  per 
centum.  The  rate,  therefore,  would  have  been 
a  subject  of  agreement  even  were  commissions 
allowed  under  the  supplement  of  1870,  and 
would  naturally  have  been  included  in  the  bid. 
It  does  not  appear  there  or  elsewhere  in  the 
contract  of  the  parties,  and  we  think  wis  pro- 
perly disallowed. 

We  see  no  error  in  this  record,  and  the  judg- 
ment, therefore,  must  be  affirmed. 

Opinion  by  Paxson,  J. 
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Jan.  '79,  61.  Feb.  3,  1879. 

Cremers's  Estate.     D'Arros's  Appeal. 

Husband  and  wife-^Joint  earnings — Incapacity 
of  the  wife  to  devise  away  from  her  husband 
-^Act  of  May  4,  l8ss —  ^^^^  «^^J  (f  the  hus- 
band forfeit  his  right  to  his  wife^s  personcU 
property  upon  her  death  without  issue — Prac- 
tice— Evidence,  what  necessary  to  enable  the 
Court  to  review — Exceptions  y  filing  of. 

The  Supreme  Court  will  not  review  the  findings  of  fact 
in  the  Orphans'  Court  unless  the  entire  evidence  is 
brought  up. 

Semble,  that  the  Court  will  dismiss  an  appeal  where 
no  exceptions  have  been  filed  by  the  appellant  in  the 
lower  Court. 

Under  the  Act  of  May  4,  1855,  to  deprive  the  husband 
of  his  right  to  his  wife's  personal  property  upon  her  death 
without  issue,  failure  on  nis  part  to  support  her  must  con- 
cur with  drunkenness. 

Certiorari  to  and  appeal  from  the  Orphans' 
Court  of  Philadelphia  County. 

Appeal  of  Marie  D'Arros  from  a  decree  dis- 
missing exceptions  to  and  confirming  the  adju- 
dication upon  the  account  of  the  executor  of  the 
estate  of  Marguerite  Cremers,  deceased.  The 
facts  are  these  : — 

Marguerite  Cremers  died  without  issue  March 
28,  1874,  having  left  a  will,  in  which  after  cer- 
tain pecuniary  legacies,  she  bequeathed  all  the 
residue  of  her  estate  to  her  sister,  Mary  Roberts, 
afterwards  Marie  D'Arros.  She  further  provided 
as  follows: — 

"  I  do  not  desire  any  construction  to  be  placed  upon 
any  clause  of  this  wiU  by  which  any  of  my  said  estate 
shall  accrue  to  my  husband,  Calixe  Cremers." 

In  1868  the  decedent  and  her  husband,  who 
were  natives  of  France,  arrived  in  the  city  of 
Philadelphia,  with  about  $200  in  money  in  their 
possession,  with  which  they  began  housekeeping 
in  a  small  way.  They  were  industrious  and  fru- 
gal, the  decedent  working  as  a  dressmaker,  and 
the  husband  as  a  tailor.  Their  earnings  were 
deposited  by  the  decedent  in  the  Academy  of 
Notre  Dame,  and  at  the  end  of  two  years  they 
had  accumulated  money  enough  to  buy  out  the 
establishment  of  a  mantuamaker,  to  which  they 
both  removed,  the  husband  buying  the  furniture. 
Business  cards  were  printed  and  circulated  bear- 
ing their  joint  names.  About  three  years  before 
the  decedent's  death  the  husband  began  to  in- 
dulge to  excess  in  strong  drink,  and  although 
continuing  to  work  at  his  trade  of  a  tailor  or 
cutter,  would  frequently  return  home  in  a  state 
of  intoxication,  when  his  conduct  was  sometimes 
violent.  He  was  often  brought  home  drunk  by 
the  police  officer,  both  by  day  and  night,  and 
was  sometimes  picked  up  from  the  pavement, 
and  taken  to  the  station-house. 


At  other  times  he  was  sober,  worked  at  his 
trade,  gave  his  wife  his  earnings,  and  assisted  her 
in  her  business,  by  keeping  her  books  of  account 
and  making  out  bills  for  her. 

The  decedent  went  to  church  with  her  husband, 
was  kind  and  affectionate  to  him,  nursed  him 
in  sickness,  and  lived  happily  with  him,  except 
at  times  when  he  drank  to  excess.  She  managed 
the  domestic  affairs  of  the  family,  paying  serv- 
ants* wages,  house  rent,  etc.,  which  was  some- 
times paid  by  the  husband. 

In  August,  1873,  she  accompanied  him  to  the 
steamer,  and  gave  him  money  to  visit  his  rela- 
tions in  France.  He  remained  abroad  about  six 
months,  during  which  they  corresponded  with 
each  other,  and  during  part  of  the  time  the  hus- 
band was  at  work.  He  returned  to  Philadelphia 
as  soon  after  the  death  of  his  wife  as  he  could, 
and  went  to  his  house,  where  he  was  refused  ad- 
mittance by  his  sister-in-law,  who  was  in  posses- 
sion. At  the  audit  the  husband  claimed  the  bal- 
ance of  the  fund  in  the  hands  of  the  executor 
after  payment  of  administration  expenses,  etc. 

The  auditing  Judge  (Hanna,  P.  J.)  found  that 
the  business  was  conducted  in  the  joint  names  of 
husband  and  wife;  that  the  husband  gave  his 
wife  his  earnings,  or  at  least  part  of  them ;  that 
though  addicted  to  frequent  intoxication,  he  did 
not  become  an  habitual  drunkard  ;  that  he  did 
not  desert,  refuse  to  support,  or  neglect  his  wife ; 
and  that  the  goods,  chattels,  property,  and  effects 
in  possession  of  the  decedent  at  the  time  of  her 
death  were  in  the  joint  possession  of  herself  and 
husband. 

He  was,  therefore,  of  opinion  that  the  facts 
did  not  present  a  case  contemplated  by  the  Act 
of  1855,  but  that  the  husband  was  the  owner  of 
and  entitled  to  the  custody  of  the  goods,  stock 
in  trade,  money,  and  other  personal  property  of 
the  decedent  in  her  possession  at  the  time  of  her 
death.  He  accordingly  awarded  the  balance  of 
the  fund  in  the  hands  of  the  executor  to  the  hus- 
band, disallowing  the  accountant  credit  for  pay- 
ment of  collateral  inheritance  tax.  To  this  ad- 
judication the  executor  filed  exceptions,  which 
the  Court  below  dismissed,  confirming  the  adju- 
dication.    (Reported  6  Weekly  Notes,  240.) 

Marie  D*Arros,  the  residuary  legatee,  took  this 
appeal,  assigning  for  error  the  decree  of  the 
Court,  but  no  exceptions  were  filed  by  her. 

Benjamin  Harris  Brewster ,  for  the  appel- 
lant. 

The  evidence  shows  that  the  husband  was  for 
three  years  in  an  almost  constant  state  of  intoxi- 
cation, and  thereby  physically  incapacitated  from 
contributing  to  the  support  of  his  wife.  Although 
he  did  not  formally,  yet  he  practically  by  his 
conduct  refused  to  support  her.  He  went  abroad, 
and  abandoned  her  to  her  own  resources.  In 
either  case  he  is  within  the  Act  of  1855,  which 
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is  in  the  alternative,  providing  for  cases  in  which 
the  husband  **  shall  neglect,  or  refuse  to  provide 
for  his  wife,  or  desert  her." 

The  case  is  governed  by — 
Black  V.  Tricker,  9  Sm.  13. 

Daniel  Dougherty y  for  the  appellee. 

The  wife  undertook  to  devise  away  from  her 
husband  the  joint  earnings  of  herself  and  hus- 
band, which  in  law  are  the  property  of  the  hus- 
band. 

Speakinan*s  Appeal,  21  Sm.  25. 
Bucher  v.  Ream,  18  Id.  421. 

To  bring  the  case  within  the  Act  of  1855  there 
must  be  proof  not  only  of  habitual  drunkenness, 
but  also  of  desertion,  and  refusal  to  support. 

But  the  evidence  does  not  sustain  that.  The 
husband's  habit  of  occasionally  drinking  to  ex- 
cess does  not  constitute  him  such  a  drunkard  or 
sot  as  is  contemplated  by  the  Act.  There  is  a 
plain  distinction  between  occasional  indulgence 
in  drink  and  habitual  drunkenness. 

But  the  appellant  has  no  standing  in  this  Court, 
because  she  did  not  take  exceptions  in  the  Court 
below.  It  is  a  general  rule  that  the  Supreme 
Court  will  not  reverse  a  decree  except  on  excep- 
tions filed  in  the  Court  below  from  which  the 
appeal  is  taken. 

Mylin's  Estate,  7  Watts,  64 
Hise's  Estite,  5  Watts,  157. 

Black  V,  Tricker  {supra)  is  distinguishable,  for 
there  the  evidence  was  that  the  husband  re- 
peatedly and  for  a  long  period  of  time  illtreated 
and  neglected  his  wife  and  family,  refusing  to 
provide  for  them,  and  repeatedly  deserting  them, 
and,  further,  the  property  was  acquired  by  the 
wife  after  the  period  of  the  husband's  drunken- 
ness and  refusal  to  provide  for  his  family. 

March  3,  1879.  The  Court.  The  evidence 
printed  in  the  appellant's  paper-book  is  headed 
"Summary  of  Testimony."  It  is  clear  that  to 
enable  this  Court  to  review  the  findings  of  fact 
in  the  Court  below,  the  entire  evidence  should 
be  brought  up.  The  present  appellant  did  not 
file  exceptions,  and  the  executor  who  did  has  not 
appealed.  He  is  the  only  party  aggrieved  by 
the  surcharge  of  the  collateral  inheritance  tax, 
and  that  exception  is  not  before  us.  We  think, 
however,  though  the  appeal  might  be  dismissed 
on  these  grounds  without  going  further,  that  the 
conclusion  arrived  at  by  the  learned  Court  from 
the  facts  as  found  by  the  auditing  Judge  was  en- 
tirely right. 

Decree  affirmed,  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Per  Curiam. 


July,  '78,  92. 


Orr's  Appeal. 


Jan.  24,  1879. 


Decedents*    estates — Evidence — Admission   of 
indebtedness  by  cutministratrix. 

An  acknowled^ent  of  the  estate's  indebtedness  by  an 
administratrix  is  madmissible  to  establbh  a  claim  against 
the  estate. 

As  a  widow  is  incompetent  as  a  witness  in  support  of  a 
claim  against  her  late  husband's  estate,  so  her  admissions, 
declarations,  or  promises  are  not  competent  evidence. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County. 

This  was  an  appeal  by  Jane  Orr  from  a  decree 
dismissing  her  exceptions  and  confirming  the 
adjudication  made  on  the  account  of  Matilda 
McFarland,  administratrix  c.  t.  a.  of  William 
McFarland,  deceased.  The  auditing  Judge 
(Hanna,  p.  J.)  found  the  following  facts: — 

On  September  30,  1872,  the  claimant,  Jane 
Orr,  was  the  owner  of  five  shares  of  the  stock  of 
the  American  Building  and  Loan  Association, 
and  on  that  day  assigned  and  transferred  the 
certificate  which  she  then  held  unto  the  dece- 
dent, which  assignment  was  on  the  same  date 
approved  by  the  secretary  of  the  association. 

Upon  said  certificate  was  printed  the  assign- 
ment in  the  following  words:  **For  value  re- 
ceived we,  the  undersigned  subscribers,  do 
hereby  assign,  transfer,  and  set  over  this  certifi- 
cate, together  with  all  benefits  and  advantages  to 
be  derived  therefrom."  To  which  the  claimant 
affixed  her  signature.  Decedent  subsequently 
transferred  said  shares  of  stock  to  the  association 
as  collateral  security  for  a  loan  to  him. 

He  died  March  i,  1875.  Since  his  death  the 
accountant,  who  is  also  the  widow,  has  admitted 
the  indebtedness  to  claimant  and  promised  to 
pay  it,  and  gave  to  claimant  the  following  ac- 
knowledgment, to  wit : — 

1 1000.  Phila.,  Oct.  I,  1877. 

This  is  to  certify  that  I  hereby  acknowledge  owing  and 
promise  to  pay  to  Miss  J.  Orr  the  sum  of  one  thousand 
dollars,  together  with  lawful  interest  thereon,  the  rate  of 
said  interest  being  six  (6)  per  cent,  per  annum,  or  five 
dollars  (I5)  per  month.  Matilda  McI^'arland. 

The  auditing  Judge  decided  that  the  words 
'*  for  value  received"  in  the  assignment  raised 
a  presumption  of  a  valuable  consideration  paid 
by  the  testator,  which  the  admissions  of  the  ac- 
countant, either  as  widow  or  as  administratrix, 
were  incompetent  to  rebut,  and  he  therefore  dis- 
allowed the  claim.  Exceptions  were  filed,  and 
these  being  dismissed  by  the  Court,  the  appellant 
took  this  appeal,  assigning  for  error  the  action  of 
the  Court. 

Albert  E,  Peterson  and  Henry  Reed  (with 
them  Wm,  W.  Wiltbank),  for  the  appellant, 
argued  that  the  Court  below  erred  in  attaching 
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an  undue  weight  to  the  words  **  for  value  re- 
ceived,** and  in  denying  the  power  of  the  ad- 
ministratrix to  admit  the  validity  of  a  claim. 
These  words  have  only  a  formal  effect  where  the 
consideration  is  denied. 

The  second  point  is  equally  well  settled.  An 
executor  or  administrator  has  power  to  state  an 
account,  and  to  bind  the  estate  by  his  admissions. 

Hill  V.  Buckminster,  5  Pick.  393. 

Faunce  v.  Gray,  21  Id.  245. 

Heywood  v.  Hcywood,  10  Allen,  106. 

Haley  burton  v,  Kershaw,  3  Dessaus.  ill. 

Matoon  v,  Clapp,  8  Ohio,  249. 

Sample  v,  Lipsoomb,  18  Ga.  690. 

Lawson  v,  Powell,  31  Id.  683. 
The  cases  of  Loud  v.  Bull  (i  Wh.  238)  and 
Lobb  V.  Lobb  (2  Casey,  331),  the  only  author- 
ities relied  on  by  the  Court  below,  are  not  in 
point.  In  the  first,  it  was  held  that  an  adminis- 
tratrix could  not  bind  the  real  estate  of  her  de- 
cedent by  confessing  a  judgment  for  a  debt 
which  was  incurred  several  years  after  the  de- 
cedent's death.  In  the  second,  there  is  no  sug- 
gestion of  what  the  decision  would  have  been 
had  the  evidence  there  offered  been  to  prove  an 
original  liability  of  the  estate. 

W,  IV,  Montgomery y  contra,  contended  that 
the  rule  established  by  the  appellant's  cases  was 
not  the  law  of  Pennsylvania.  But  even  if  it 
were,  the  admission  of  the  accountant  is  made  by 
her  personally  and  is  only  a  personal  promise  to 
pay. 

February  24,  1879.  The  Court.  The  ac- 
knowledgment and  admission  of  the  administra- 
trix were  clearly  inadmissible  to  prove  a  claim 
against  the  estate  of  the  decedent.  Such  we 
consider  to  be  the  well-settled  law  of  this  State. 
(Lobb  V.  Lobb,  2  Casey,  331  ;  Anderson  v, 
Washabaugh,  7  Wright,  119;  Clark  v,  Maguire*s 
Adm'r,  1 1  Casey,  259 ;  Fleck  v,  Hagar,  i  P.  F. 
Smith,  464;  Hummel  v.  Brown,  12  Harris, 
312.)  The  acknowledgment  given  in  evidence 
did  not  profess  to  bind  the  estate  of  the  decedent. 
It  was  the  admission  of  a  debt  due  by  the  widow, 
not  as  administratrix,  but  individually.  It  is 
true  the  auditing  Judge  states  that  since  the 
death  of  the  decedent  the  accountant  has  admit- 
ted the  indebtedness  to  the  claimant,  and  taking 
it  to  be  an  admission  of  the  indebtedness  of  the 
estate,  it  was  insufficient  to  charge  the  estate  for 
the  reason  stated.  We  think  the  evidence  ad- 
duced was  entirely  insufficient  to  establish  the 
demand  of  the  appellant. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant 

Per  Curiam. 


Common  J|lea»— -fEquCtg. 


C.  P.  No.  2.  June  5,  1879. 

Warren  v.  Stagner. 

Partnership — Receiver —  When  one  partner  will 
be  appointed. 

Bill  in  equity  for  winding  up  partnership  and 
for  appointment  of  receiver. 

Application  for  appointment  of  plaintiff,  one 
of  the  partners,  as  receiver. 

It  appeared  from  the  bill  that  the  parties  had 
been  in  partnership  under  articles,  and  that  the 
time  had  expired ;  that  the  plaintiff  had  furnished 
all  the  capital;  that  the  defendant  since  the 
dissolution  had  been  collecting  the  claims  due 
the  firm,  and  applying  them  to  his  own  use. 
These  facts  were  admitted  by  defendant.  The 
bill  further  averred  that  the  defendant  had  largely 
overdrawn  his  share  of  profits,  and  that  on  full 
realization  of  all  the  assets  and  final  account 
nothing  would  be  due  to  defendant.  This  the 
defendant  denied. 

Defendant  did  not  oppose  the  appointment  of 
a  receiver,  but  urged  that  he  should  be  a  disin- 
terested person. 

Junkiny  for  complainant,  cited — 

Kerr  on  Receivers,  p.   109,  sect.  10,  and  ch.  4,  p. 

136. 
Wilson  V.  Greenwood,  I  Sw.  471. 
Maund  v.  Allies,  4  M.  &  Cr.  507. 
Sheppard  v.  Oxenford,  i  K.  &  J.  501. 
Blakeney  v  Dufaur,  15  Beav.  44. 

The  Court.  It  appears  clearly  here  that  the 
complainant  will  be  entitled  to  very  nearly,  if 
not  quite  all,  that  may  be  realized  from  the  as- 
sets of  the  firm,  and  that  the  amount  to  be  so 
realized  will  depend  largely  on  the  management 
of  the  assets,  and  especiaJly  the  proper  dispo- 
sition of  the  goodwill  and  fixtures.  It,  therefore, 
follows  that  the  complainant's  own  judgment 
ought  to  be  allowed  great  weight  in  the  manage- 
ment of  the  winding  up,  and  as  there  is  nothing 
to  impeach  his  integrity  or  his  capacity  for  this 
business,  we  think  he  is  entitled  to  be  appointed 
receiver.  The  order  will  be  made,  however, 
with  a  stipulation,  that  complainant  is  to  perform 
the  services  without  commissions,  and  that  the 
goodwill  shall  be  sold  without  delay,  with  leave 
to  either  party  to  purchase. 

Decree  accordingly. 

Oral  opinion  by  Mitchell,    . 
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©ontmon  IJleas— 2ako. 


C.  P.  No.  2.  March  5,  1879. 

In  re  Petition  of  Thomas  Banes. 

Satisfaction  of  lost  mortgages — Act  of  April  10, 
i84g,  P.  L,  621 — The  publication  required  by 
the  Act  and  rules  of  Court  being  for  the  pro- 
tection of  unascertained  persons  will  not  be  dis- 
pensed with  on  motion  of  the  parties  before  the 

Court — Practice, 
Thomas  Banes  filed  his  petition  for  ia  decree 
of  the  Court  for  the  entry  of  satisfaction  of  a  lost 
mortgage,  which  he  alleged  to  have  been  paid. 

The  answer  of  Charles  J.  Stills  set  forth  that 
the  mortgage  had  been  made  by  the  petitioner 
and  another  jointly,  that  the  mortgage  had  long 
since  been  paid,  but  that  he  could  not  recall  the 
circumstances  nor  the  reasons  whyr  satisfaction 
had  not  been  entered  at  the  time. 

Ernst ^  for  the  petition,  requested  the  Court  to 
make  an  order  dispensing  with  the  advertisements 
required  by  the  rule  of  Court. 

The  Court.  Though  quite  satisfied  of  the 
good  faith,  and  propriety  of  the  application,  yet 
where  there  is  a  possible  outstanding  interest, 
e,  g,  an  assignee  or  one  of  two  mortgagors  who 
having  paid  the  mortgage  is  entitled  to  subroga- 
tion, the  Court  cannot  make  an  order  without 
notice  by  publication  as  provided  in  the  statute 
and  rules  of  Court. 

Order  refused  until  publication  should  be 
made. 


C.  P.  No.  4.  March,  1879. 

Persch  to  use  of  Wallace,  Assignee,  etc.  v. 
The  Consolidation  National  Bank. 

Bailment — Stock  held  by  bailee  pledged  by  him  as 
collateral, 

A  bailee  of  stock  who  has  pledged  the  same  cannot  re- 
cover any  excess  over  the  debt  due,  realized  by  the 
pledgee  from  a  suit  against  the  corporation  in  which  the 
stock  is  held  for  a  refusal  to  transfer  said  stock,  when  the 
owner  of  the  stock  gave  the  notice  which  occasioned  the 
refusal. 

An  assignee  for  the  benefit  of  creditors  does  not  acquire 
any  new  right  or  title  after  the  date  of  the  assignment. 

Rule  to  show  cause  why  non-suit  should  not  be 
taken  off. 

Case,  by  the  assignee  for  the  benefit  of  cre- 
ditors of  John  P.  Persch,  to  recover  an  alleged 
balance  due  by  defendant,  after  payment  of  a 
certain  debt  which  it  had  collected  from  collate- 
rals pledged  therefor.     On  the  trial  the  following 


facts  appeared;  On  December  i,  1863,  Persch 
made  an  assignment  for  the  benefit  of  creditors 
to  one  Bernard  Sprungk,  and  in  1868  Sprungk 
was  discharged,  and  Wallace,  the  equitable  plain- 
tiff, was  substituted  in  his  stead.  Among  various 
transactions  was  one  in  which  the  defendant  dis- 
counted a  note  of  the  plaintiff  for  ^24,000,  due 
December  29,  1863,  attached  to  which  were  cer- 
tificates (ox,  253  shares  of  the  stock  of  the  West 
Branch  and  Susquehanna  Canal  Company,  and 
seventy-three  shares  of  the  stock  of  the  bank  de- 
fendant. Cash  to  the  amount  of  $1250  was 
collected,  and  the  seventy-three  shares  of  stock 
of  the  bank  were  sold,  and  the  contest  was  nar- 
rowed to  the  amount  actually  received  by  the 
defendant  from  the  253  shares  of  stock  of  the 
West  Branch  and  Susquehanna  Canal  Company. 

These  253  shares  were  the  property  of  James 
W.  Quiggle,  and  Cordelia  his  wife,  who  entrusted 
the  same  to  Samuel  Hepburn,  as  their  trustee, 
and  to  whom  they  executed  an  assignment  or 
transfer,  with  the  usual  power  of  attorney.  Hep- 
bum  for  a  consideration  of  one  per  cent,  per 
month  loaned  the  same  to  Persch,  who  was  a  bro- 
ker, for  the  purpose  of  being  used  as  collateral. 
Persch,  in  the  course  of  his  financial  operations, 
pledged  the  said  stock  with  the  defendants  as 
collateral  for  the  note  of  ^24,000.  About  the 
time  this  note  matured,  Mr.  and  Mrs.  Quiggle 
discovered  that  their  trustee  had  misappropriated 
their  property,  and  the  pledge  made  of  it  by 
Persch.  Mr.  and  Mrs.  Quiggle  and  Hepburn 
then  gave  notice  to  the  Cand  Company  of  the 
negotiation  of  their  stock,  and  offered  to  indem- 
nify the  Canal  Company  if  they  would  refuse  to 
recognize  a  transfer  of  the  stock.  (See  Quiggle  v, 
Persch,  Hepburn's  Appeal,  7  Smith,  247.)  The 
note  of  Persch  having  matured,  and  notbeingpaid, 
the  bank  looked  to  its  collateral.  It  demanded  a 
transfer  of  the  stock  on  the  books  of  the  com- 
pany, which  was  refused,  and  having  made  a  sale 
of  the  stock,  and  being  unable  to  complete  the 
title  by  a  legal  transfer,  it  commenced  suit  against 
the  Canal  Company  on  November  22,  1864,  for 
the  recovery  of  the  damages  suffered  by  the  fail- 
ure to  transfer  the  stock.  (See  Bank  v.  West 
Branch  Canal  Co.,  Leg.  Gaz.  June  3,  1870,  p. 
169.) 

A  judgment  was  entered  by  the  Supreme  Court 
in  this  last  case  in  favor  of  the  bank  for  $3  2 , 6  7  2 .  85 . 
This  amount  was  based  upon  the  value  of  the  stock 
at  the  time  of  the  refusal  to  allow  the  transfer  and 
interest.  As  the  stock  in  the  mean  time  had  de- 
preciated, it  was  decreed  to  be  sold  at  public  sale, 
and  the  difference  between  the  price  thus  realized 
and  the  amount  of  the  judgment  was  paid  in  cash 
by  the  Canal  Company  to  the  bank.  The  sum 
thus  realized,  together  with  the  stock  of  the  bank 
and  the  cash  received,  it  is  alleged  exceeded  the 
debt  due  to  the  bank  on  the  ^24,000  note,  and 
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it  is  now  maintained  that  the  assignee  for  the 
benefit  of  creditors  of  Persch  is  entitled  to  re- 
cover such  surplus. 

It  was  shown  by  the  testimony  of  Persch,  and 
the  records  of  the  cause,  that  the  title  to  the  stock 
of  the  West  Branch  and  Susquehanna  Canal  Com- 
pany was  not  in  Persch,  but  was  in  Mr.  and  Mrs. 
Quiggle,  as  recited.  It  was  also  shown  that  after 
the  judgment  in  the  case  of  Quiggle  v,  Hepburn 
and  Persch,  and  after  his  assignment  to  Sprungk, 
Persch  had  paid  on  account  thereof  adK>ut  the 
sum  of  $3000. 

On  this  evidence  Elcock,  J.,  entered  a  non- 
suit, and  the  present  rule  having  been  obtained — 

Geo,  W,  Thorn,  showed  cause. 

The  title  did  not  pass  to  the  assignee ;  nothing 
but  what  a  man  owns  can  pass  to  his  assignee  for 
the  benefit  of  creditors.  Persch  was  not  the 
owner  of  the  stock.  The  bank  was  compelled 
jto  defend  its  title  against  the  real  owners.  The 
collateral  holder  of  stock  is  entitled  to  have  all 
reasonable  expenses  in  maintaining  the  title  to 
the  same. 

Geo,  Z.  Crawfordy  for  the  rule. 

The  bank  has  $17,000  over  and  above  all, 
which  it  will  take  as  clear  profit.  Our  title  was 
fixed  before  Hepburn  gave  notice  to  the  Canal 
Company. 

C.  A.  V. 

April  5,  1879.  The  Court  (after  stating  the 
facts,  ut  supra).  The  question  is,  had  Persch  at 
the  time  of  the  assignment  for  the  benefit  of  cre- 
ditors any  right  to  said  stock  for  which  he  could 
maintain  an  action  against  the  bank.  His  as- 
signee, not  being  a  purchaser  for  value,  stood 
simply  in  the  place  of  his  assignor.  If  he  had 
paid  the  principal  debt  to  the  bank,  and  received 
the  collaterals  back,  he  would  have  been  obliged 
to  deliver  them  to  Mr.  and  Mrs.  Quiggle.  As  a 
bailee  of  the  stock,  in  form,  he  would  be  erftitled 
to  maintain  an  action  for  it,  if  he  was  an  honest 
bailee ;  but  as  he  was  not,  and  had  no  right  what- 
ever to  traffic  with  the  stock,  his  assignee  would 
have  no  claim  arising  therefrom.  A  part  payment 
of  I3000  on  the  judgment  in  the  suit  of  Quiggle 
V,  Hepburn  and  Persch  might  vest  in  him  some 
right  to  be  determined  between  those  defendants, 
but  as  that  right  was  not  perfected  at  the  time  of 
the  assignment,  and  was  not  a  right  as  against  the 
bank,  or  by  virtue  of  a  bona  fide  title  to  the  stock 
existing  prior  to  the  assignment,  the  assignee  had 
no  title. 

But  if  it  was  admitted  that  the  assignee  had  a 
right  to  maintain  such  action,  the  action  by  the 
Bank  v.  The  Canal  Company,  being  for  damages 
for  a  refusal  to  transfer,  and  that  being  founded 
upon  the  actual  amount  which  the  bank  would  suffer 
as  a  loss  upon  its  debt  for  which  the  stock  was 
pledged,  the  bank  would  in  equity  be  only  en- 
titled to  the  actual  loss  upon  its  debt.    Therefore, 


if  any  amount  was  realized  from  other  collaterals 
pledged  for  said  debt,  it. went,  as  a  matter  of 
course,  in  reduction  of  the  bank's  loss,  and  after 
crediting  all  sums  realized  the  Canal  Company 
would  be  entitled  to  a  return  of  the  amount  be- 
tween the  sum  it  paid  and  the  actual  independent 
loss  of  the  bank ;  nor  could  Persch  or  Hepburn 
recover  this,  because  they  were  parties  to  the 
wrong,  and  occasioned  the  very  loss  which  the 
Canal  Company  had  to  pay.  To  give  them 
standing  they  would  have  had  to  pay  the  Canal 
Company  the  total  amount  which  it  was  obliged 
to  pay  by  reason  of  their  fraudulent  conduct  and 
notice ;  this  they  have  not  done.  As  no  balance, 
therefore,  is  found  to  exist  in  the  defendants' 
hands  to  which  plaintiff  was  in  any  way  entitled, 
the  non-suit  was  properly  entered. 

Rule  discharged. 

Opinion  by  Elcock,  J. 


C.  P.  No.  4.  Feb.  15,  1879. 
Adams  v.  C.  D.  Harland,  defendant,  and  the 

Executors  of  Eliza  Harland,  garnishee. 

Attachment  execution— Judgment  against  execu- 
tors pending  the  fincU  determination  of  excep- 
tions to  adjudication — Stay  of  execution. 
Rule  for  judgment  against  garnishees. 
The  answer  of  the  garnishees  to  the  interroga- 
tories of  plaintiff,  a  judgment  creditor  of  Chas. 

D.  Harland,  stated  that  the  respondents  had  filed 
their  account  as  executors  in  the  Orphans*  Court, 
upon  the  adjudication  whereof  there  had  been 
awarded  to  Chas.  D.  Harland  as  a  legacy  $500, 
and  as  surplus  ^607.25,  total  |i  107.25  ;  that  ex- 
ceptions had  been  filed  which  had  not  yet  been 
h^uxl,  and,  until  the  final  determination  thereof, 
it  would  be  impossible  to  ascertain  the  exact 
amounts  payable  to  Chas.  D.  Harland;  **but  in 
the  event  of  either  the  dismissal  or  sustaining  of 
said  exceptions  there  will  be  payable  to  said 
Charles  D.  Harland  the  said  amount  of  ^i  107.25, 
less  costs  and  expenses.*' 

Henry  Edw,  Wallace ,  for  the  rule,  cited — 
Lorenz*s  Administrators  v.  King,  2  Wr.  93. 

The  Court.  On  the  principle  adopted  in 
Woodward  v,  Carson  (6  Weekly  Notes,  396), 
you  are  entitled  to  a  judgment  upon  such  terms 
as  will  not  interfere  with  the  rights  of  the  parties 
as  finally  determined.  The  present  state  of  the 
record  shows  more  than  enough  money  in  the 
hands  of  the  garnishees  to  answer  the  debt  of  de- 
fendant. 

Judgment  for  $475  and  costs,  the  plaintiff  to 
issue  no  execution  until  the  exceptions  filed  in 
the  Orphans*  Court  shall  be  finally  disposed  of. 
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C.  p.  No.  4.  June  7,  1879. 

Eldred  v.  Richardson. 

Affidavit  of  defence  law — Instrument  not  within 
the  Act — Interpleculer  bond. 

Rule  for  judgment  for  want  of  a  suflficient  affi- 
davit of  defence. 

Debt,  against  the  surety  on  a  claim  of  property 
bond  filed  upon  a  rule  to  interplead.  The  plain- 
tiff having  filed  a  copy  of  the  bond,  the  defend- 
ant set  forth  in  an  affidavit  that  he  was  advised 
by  counsel  that  he  was  not  bound  to  file  an  affi- 
davit of  defence,  as  the  instrument  was  not  a 
bond  for  the  absolute  payment  of  a  determinate 
sum  of  money,  but  only  intended  as  a  security 
for  damages  for  not  producing  certain  goods,  the 
value  of  which  did  not  appear  on  the  record. 

Louis  F,  Benson^  for  the  rule. 

M,  Arnold^  contra. 

The  Court.  These  bonds  are  not  within  the 
Act,  as  this  Court  has  before  decided,  because 
the  amount  to  be  recovered  is  unliquidated  and 
undetermined.  The  condition  is  that  the  goods 
be  forthcoming.  The  value  of  the  goods  must 
be  ascertained  by  a  jury. 

Rule  discharged. 


©rpjans*  ®ourt. 


April  22, 1879. 
Calahan's  Estate. 

Decedents^  estates —  Will—^Devise  of  income  of 
real  estate  in  trust  for  wife  during  life  or 
widowhood^  and  upon  death  or  marriage  the 
real  estcUe  to  be  sold  and  proceeds  divided 
among  children  **  then  living'* — Interest  of  re- 
maindermen^ whether  vested  or  contingent — 
How  such  devise  is  affected  by  election  of 
widow  to  take  against  will, 
Sur  exceptions  to  Master's  report,  upon  petition 

for  order  of  sale. 

Timothy  Calahan,  the  decedent,  by  his  will, 

provided  as  follows : — 

'<  I  devise  to  my  wife  Margaret,  the  same  to  be  held  in 
trust  for  her  by  my  executor  hereinafter  named,  for  and 
during  the  period  of  her  natural  life,  or  so  long  as  she 
shall  remain  my  widow,  the  premises  in  which  I  now  re- 
side .  .  .  said  executor  to  receive  the  rents  of  the 
same  .  .  .  and  pay  over  balance  to  my  said  wife ; 
and  at  her  decease,  or  upon  her  remarriage,  1  hereby 
direct  the  same  to  be  sold  by  my  executor,  either  at  public 


or  private  sale,  .  •  .  and  the  net  proceeds  thereof  to 
be  divided  equally  among  my  children  thm  livings  and 
the  child  or  children  of  such  as  may  be  deceased/'  etc. 

The  testator  appointed  his  brother,  William 
Calahan,  his  executor.  The  widow  declined  to 
take  under  the  will,  but  elected  to  take  under  the 
Intestate  Act,  whereupon  the  executor  petitioned 
the  Court  for  an  order  of  sale,  for  purposes  of 
distribution,  alleging  that  although  the  widow 
was  alive  and  unmarried,  still,  by  her  aforesaid 
act,  the  interest  in  the  realty  devised  to  her  by 
the  testator  was  at  an  end.  This  petition  was 
united  in  by  the  widow,  and  all  the  children, 
one  of  whom,  a  minor,  was  joined  by  her  hus- 
band. The  Court  referred  the  matter  to  a  Mas- 
ter, who  reported,  in  substance,  as  follows: 
That  the  interests  in  the  proceeds  of  the  house 
proposed  to  be  sold,  were  in  the  natiure  of  con- 
tingent remainders,  and  would  not  become  vested 
until  the  death  or  marriage  of  the  widow,  until 
which  time  it  must  remain  uncertain  as  to  who 
will  take  the  fund ;  that  if  the  house  were  sold 
now,  the  proceeds  must  be  reinvested  to  await 
the  contingency ;  and  that  a  sale  for  the  purpose 
of  present  distribution  would  be  for  an  unauthor- 
ized purpose,  and  the  sale  would*  therefore  be 
unauthorized ;  that  the  Court  is  without  juris- 
diction to  make  it,  and  it  would  pass  no  title, 
citing:  Torrance  v,  Torrance  (3  Smith,  505); 
McBride  v,  Smyth  (4  Smith,  245);  Ruber's 
App.  (30  Smith,  348) ;  List  v,  Rodney  (2  Nor- 
ris,  483)  ;  Delbert's  App.  (Ibid.  462). 

The  Master  recommended  that  the  prayer  of 
the  petition  be  refused,  and  the  petition  dis- 
missed. 

To  this  finding  of  the  Master,  the  petitioners 
excepted. 

Leonard  Myers,  for  the  exceptants. 
The  devise  by  testator  was  to  all  his  children 
as  a  class,  and  the  remainder  vested  in  them 
upon  his  death. 

Hawkins  on  Wills,  71-2.     See  also— 

Womrath  v,  McCormick,  I  Sm.  504. 

Manderson  v,  Lukens,  1 1  Harris,  31. 

Letchworth's  Appeal,  6  Casey,  175. 

Patterson  v.  Hawthorn,  12  S.  &  R.  113. 

McClure's  App.,  22  Sm.  414. 
If  the  interest  did  not  vest  at  the  death  of  tes- 
tator, it  must  become  vested  on  the  determina- 
tion of  the  estate  of  the  widow. 

Redfield  on  Wills,  258. 

Holderby  v.  Walker,  3  Jones's  Equity  (N.  C),  46. 

Clark  V,  Tennison,  33  Maryland,  92. 

May  3,  1879.  The  Court.  The  testator 
devised  certain  real  estate  in  trust  for  his  wife 
during  life  or  widowhood,  and  at  her  death  or 
remarriage  he  directed  that  the  same  should  be 
sold  by  his  executor,  and  that  **  the  net  proceeds 
thereof  be  equally  divided  among  my  children 
then  living,  and  tiie  child  or  children  of  such  as 
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may  be  deceased,  in  such  manner  th^t  the  child 
or  children  of  such  as  may  be  deceased  will  re- 
ceive the  share  that  their  parent  or  parents  would 
have  received  if  living."  The  widow  elected  to 
take  against  the  will,  and  by  petition  to  the  Or- 
phans* Court,  which  was  concurred  in  by  the 
children,  all  of  whom  are  sui  juris y  asked  that  a 
sale  of  the  property  might  be  decreed  for  the 
purposes  of  immediate  distribution.  The  single 
question  raised  by  the  petition  is,  whether  the 
children  take  a  vested  interest  under  the  will. 

Taking  the  earlier  rulings  in  England  as  a 
guide,  there  is  little  reason  to  doubt  that  the  de- 
vise to  the  children  should  be  held  a  contingent 
interest.  In.  Howes  v.  Herring  (i  McC.  and  Y. 
295),  the  surplus  over  a  given  sum  was  to  be 
divided  by  the  trustees  amongst  all  the  children 
of  testator,  **  or  such  of  them  as  should  be  living 
when  the  youngest  should  attain  twenty-one." 
They  all  attained  that  age,  but  one  died,  leaving 
a  child,  before  the  time  fixed  for  division.  It 
was  held  that  the  child  so  dying  took  no  vested 
interest  in  the  surplus,  but  that  it  went  to  the 
surviving  children.  In  Reeves  v.  Brymer  (4 
Ves.,  Jr.,  693),  there  was  a  bequest  of  ;£5ooo  to 
the  wife  for  life,  and  at  her  death  the  fund  was 
to  be  equally  shared  by  the  testator's  children 
who  should  then  be  living.  The  Master  of  the 
Rolls  decided  that  the  words  «*  then  living"  were 
applicable  only  to  the  death  of  the  wife,  and  that 
the  children's  interest  was  contingent.  So  in 
Smith  V.  Vaughan  (Vin.  Abr.  "Devise,"  381), 
an  annuity  was  bequeathed  to  testator's  sister  for 
life,  and,  after  her  death,  for  the  use  of  all  her 
children,  and  if  she  left  but  one,  then  the  whole 
to  that  one.  The  sister  had  one  child,  who 
died  before  her,  and  it  was  determined  that  no 
reversionary  interest  vested  in  the  child.  (See 
also  Billingsley  v.  Wills,  3  Atk.  219 ;  Thicknesse 
V,  Liege,  3  Bro.  Pari.  Cas<  365 ;  Bennett  v, 
Seymour,  Amb.  521.) 

The  cases  relied  on  by  the  petitioner  differ  in 
essential  particulars  from  the  present.  In  Man- 
derson  v.  Lukens  (11  Har.  31),  the  testator  de- 
vised to  his  wife  his  real  estate  for  her  life  or 
widowhood,  and  at  her  death  or  intermarriage, 
he  directed  his  estate  to  be  equally  divided 
among  all  his  children  **  which  may  be  then 
alive,  or  who  may  have  left  legitimate  heirs." 
He  left  three  children,  of  whom  two  died  intes- 
tate and  without  issue.  The  mother  then  con- 
veyed to  the  surviving  son  all  her  estate  under 
the  will,  and  afterwards  the  son  died  in  her  life- 
time, leaving  issue.  The  Court  held  that  the 
children  took  a  vested  interest,  subject  to  be  di- 
vested in  the  event  of  their  dying  without  issue 
during  the  lifetime  of  the  tenant  for  life ;  and 
that  Peter,  the  surviving  son,  inherited  the  share 
of  his  brothers,  who  died  without  issue,  and  thus 
with  the  devise  to  himself  became  entitled  to  the 


whole  remainder.  In  Patterson  v.  Hawthorn 
(12  S.  &  R.  112),  the  income  from  the  sale  of 
the  realty  was  directed  to  be  paid  to  testator's 
wife  during  her  life,  and  at  her  death  the  princi- 
pal to  be  divided  among  testator's  six  children, 
naming  them,  or  their  heirs,  in  six  equal  parts. 
TiLGHMAN,  C.  J.,  held  that  the  word  **  heirs" 
here  meant  legal  representatives,  and  that  the 
children  took  vested  interests. 

In  both  of  these  cases  the  children  who  were 
named  in  remainder  were  all  ascertained  and  in 
esse  at  the  time  of  testator's  death.  And  the  gift 
was  to  them  as  a  class ;  in  which  respect  it  differs 
entirely  from  the  bequest  in  McBride  v.  Smyth 
(4  P.  F.  Sm.  245),  which  was  to  such  of  testa- 
tor's children  as  might  be  living  when  his 
youngest  child  should  attain  twenty-one,  and  to 
their  heirs.  The  interest  of  the  children  was  held 
to  be  contingent,  Strong,  J.,  saying:  **This  is 
not  a  mere  postponement  of  the  time  of  enjoy- 
ment. It  is  a  selection  of  individuals  from  a 
class  to  be  donees  of  a  right ;  a  description  of 
persons,  not  a  regulation  of  the  interest  given. 
It  is  impossible  to  admit  that  a  gift  to  such  a 
number  of  persons  as  may  meet  a  defined  des- 
cription is  a  gift  to  all  the  persons,  whether  they 
meet  the  description  or  not.  *  Where  real  or 
personal  estate  is  devised  or  bequeathed  to  such 
children,  or  to  such  child  or  individuals,  as  shall 
attain  a  given  age,  or  the  children  who  shall  sus- 
tain a  given  character,  or  do  a  particular  act,  or 
be  living  at  a  certain  time,  without  any  distinct 
gift  to  the  whole  class,  preceding  such  restrictive 
description,  so  that  the  uncertain  event  forms 
part  of  the  description  of  the  devisee  or  legatee, 
the  interest  so  devised  is  necessarily  contingent 
on  account  of  the  person.  For  until  the  age  is 
attained,  the  character  is  sustained,  or  the  act  is 
performed,  the  person  is  unascertained ;  there  is 
no  person  answering  the  description  of  the  per- 
son who  is  to  take  as  devisee  or  legatee.'  " 

So  in  McClure's  Appeal  (22  P.  F.  Sm.  414), 
where  there  was  a  direction  to  sell  on  the  death 
of  the  widow,  and  to  divide  among  the  children, 
naming  them,  of  the  brother  and  sister  of  testa- 
tor, it  was  held  that  the  distribution  was  post- 
poned only  to  provide  comfortably  for  the  widow, 
and  that  the  time  for  distribution  was  not  annexed 
to  the  substance  of  the  gift.  This  case  went 
upon  the  familiar  principle  that  the  use  of  words 
indicating  time,  such  as  "  then,"  "at,"  **  upon," 
etc.,  when  preceded  by  a  limitation  of  the  estate, 
do  not  of  themselves  import  a  contingency,  but 
merely  the  order  of  succession. 

The  testator  in  Letchworth's  Appeal  (6  Cas. 
175),  devised  as  follows  :  **At  and  after  the  de- 
cease of  my  said  wife,  and  in  case  she  should 
marry,  and  when  my  youngest  child  shall  arrive 
at  the  age  of  twenty-one  years,  then  it  is  my  will 
that  all  my  estate  ^lall  be  distributed  by  my  ex- 
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ecutors  agreeably  to  the  intestate  law  of  this  Com- 
monwealth." It  was  held  that  the  time  fixed  by 
the  will  related  only  to  the  payment,  and  not  to 
the  gift,  and  that  the  estate  vested  in  the  chil- 
dren at  the  death  of  the  testator.  One  circum- 
stance^ which  favored  the  vesting  was,  that  the 
income  Vas  expressly  given  to  the  widow  for  her 
support  and  for  the  maintenance  and  education 
of  the  children.  Lowrie,  C.  J.,  said:  **The 
testator  was  not  thinking  of  devising  away  the 
estate  from  his  children  and  heirs,  but  only  of 
directing  how  it  should  be  administered  for  the 
benefit  of  the  family  so  long  as  it  had  or  stood  in 
need  of  a  head,  and  how  it  should  afterwards  be 
distributed.  It  is  not  a  devise  to  such  children  as 
should  be  living  cU  a  particular  time,  but  a  direc- 
tion for  distribution  among  his  natural  heirs  at  a 
particular  time." 

Womrath  v,  McCormick  (i  P.  F.  Sm.  504), 
was  a  direction  by  the  testator  that  at  the  death 
of  his  wife,  the  estate  should  be  divided  into  as 
many  parts  as  he  should  then  have  children  living, 
the  issue  of  any  deceased  child  to  represent  their 
parents.  Thompson,  J.,  following  Manderson 
V.  Lukens  (supra),  held  that  the  devisees  were 
all  in  being  and  ascertained,  and  that  the  word 
**  issue*'  simply  defined  the  quantity  of  the  estate. 

In  the  case  in  hand,  the  direction  was  to  divide 
among  the  children  who  should  be  living  at  the 
death  or  remarriage  of  the  life  tenant,  and  the 
child  or  children  of  such  as  might  be  deceased. 
The  words  **  child  or  children"  cannot  be  en- 
larged to  mean  issue  or  heirs,  except  upon  the 
clearest  intention  of  the  testator  so  to  use  them. 
(Ruber's  Appeal,  30  P.  F.  Sm.  355.)  They  are 
words  of  purchase,  and  indicate  a  class  which 
may  take,  but  which  cannot  be  ascertained  until 
the  death  or  remarriage  of  the  widow.  The 
limitation  of  the  remainder  is  in  part  to  persons 
not  in  esse,  and  therefore  comes  clearly  within 
the  definition  of  a  contingent  remainder,  as  laid 
down  by  Mr.  Feame  in  his  Treatise,  p.  217. 

The  case  of  List  v,  Rodney  (2  Nor.  483),  is 
very  close  to  the  present.  The  devise  there  was 
to  testator's  daughter,  and  to  her  children  living 
at  her  death,  and  to  the  lawful  issue  of  any  of 
them  if  deceased,  and  to  their  heirs.  The  daugh- 
ter and  her  husband,  when  both  were  over  seventy- 
five  years  of  age,  contracted,  with  the  two  sole 
surviving  children,  to  sell  the  land.  The  Court 
held  that  there  was  under  the  will  not  merely  a 
postponement  of  the  division  of  the  estate  until 
the  death  of  the  life-tenant,  but  that  the  re- 
maindermen could  not  be  known  imtil  the  time 
arrived  to  designate  them,  and  that  prior  to  that 
time  the  remainder  was  necessarily  contingent, 
so  far  as  related  to  the  persons  who  were  to  take. 


It  is  true  that  there  was  in  that  case  a  possibility 
of  after-bom  children,  while  here  the  children  as 
a  class  are  ascertained.  But  the  contingency  is 
simply  postponed  one  stage,  because  at  die  time 
of  distribution  the  grandchildren  who  may  then 
be  living  of  a  deceased  child  will  share.  To  the 
case  just  cited  may  be  added  a  late  English  de- 
cision. In  re  Deigh ton's  Settled  Estates  (2  Law 
Rep.  Ch.  Div.  783),  the  testator  directed  his 
trustees  to  pay  the  income  of  real  and  personal 
estates  to  his  wife  for  life,  and  on  her  death  to 
apply  the  income  in  maintenance  of  his  children 
then  living,  and  the  issue  of  children  then  de- 
ceased, until  his  youngest  surviving  child  should 
attain  twenty-one  years,  and  when  such  child 
attained  that  age  to  sell  the  real  estate  and  hoki 
the  proceeds  in  trust  for  his  children  then  living, 
and  the  issue  then  living  of  his  child  or  children 
dying  before  that  period.  The  youngest  child 
attained  twenty-one  before  the  widow's  death. 
Held  that  the  class  was  not  to  be  ascertained  be- 
fore the  death  of  the  widow,  and  that  the  legal 
representatives  of  a  child  who  had  died  without 
issue  in  her  lifetime  took  nothing. 

Under  these  authorities  it  seems  reasonably 
clear  that  the  interests  of  the  children  are  con- 
tingent, and  must  await  the  happening  of  the 
event  contemplated  by  the  testator.  But  it  was 
argued  that  it  is  within  the  power  of  the  life- 
tenant  by  such  an  arrangement  as  is  proposed  in 
the  petition  to  terminate  at  any  time  the  par- 
ticular estate ;  and  that,  although  the  falling  in 
of  the  particular  estate  would  ordinarily  work  the 
destruction  of  those  in  remainder,  the  latter,  in 
this  instance,  would  be  upheld  by  the  trust,  and 
would  immediately  become  vested  in  the  re- 
maindermen. No  authority  was  cited  for  this 
position,  and  the  effect  of  the  reasoning,  if  cor- 
rect, would  be  to  substitute  the  caprice  of  the 
life-tenant  for  the  will  of  the  testator.  The  very 
office  of  the  trust  created  by  the  latter,  whether 
he  so  intended  it  or  not,  was  to  guard  against 
just  such  a  contingency  as  is  now  attempted  to 
be  brought  about.  That  trust  was  expr^sly  de- 
clared to  be  not  merely  for  the  benefit  of  the 
widow,  but  for  that  of  the  parties  who  should  be 
living  at  her  death  or  remarriage.  In  advance 
of  either  of  those  events,  it  is  now,  however, 
proposed  to  pay  to  the  widow  a  certain  sum  in 
consideration  of  the  release  of  her  life  estate, 
and  to  divide  the  remainder  of  the  property 
among  parties,  of  whom  it  cannot  be  said  Vith 
any  certainty  that  a  single  one  answers  the  des- 
cription of  those  who  are  intended  to  take  by 
the  will. 

The  petition  must  be  refused. 

Opinion  by  Ashman,  J. 
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Vol.  VIL]    THURSDA  Y,  JUNE  ab,  1879.    [No.  9. 


Concerning  the  Removal  of  Causes  from 
State  Courts  to  Federal  Courts. 

There  is  no  doubt  that  the  tendency  to  re- 
move causes  from  the  State  to  the  Federal  Courts 
is  continually  and  rapidly  increasing.  This  is 
evinced  by  the  number  of  statutes  that  the  Fede- 
ral Legislature  has  enacted  on  the  subject ;  each 
enlarging  the  right  of  removal,  until  finally  the 
Act  of  March  3,  1875,  by  using  the  same  lan- 
guage as  the  Constitution,  made  the  power  of 
removal  as  broad  as  it  could  be  consistently  with 
the  Constitution.  In  all  these  Acts  the  party  de- 
siring to  remove  the  cause  is  directed  to  file  a 
petition  and  bond  in  the  State  Court  before  re- 
moving the  record  into  the  United  States  Court. 

The  question  then  suggests  itself:  Is  the  juris- 
diction of  the  State  Court  over  the  controversy 
ousted  ipso  facto  by  the  filing  of  the  bond  and 
petition  ?  Did  the  Legislature  intend  to  paralyze 
all  control  of  the  State  Court  over  the  suit  merely 
by  the  filing  of  the  bond  and  petition  ?  Were 
this  so,  imdoubtedly  great  evils  might  follow: 
for  the  defendant  in  a  case  could  avail  himself 
of  the  statute  and  remove  the  cause ;  the  right 
of  removal  would  then  have  to  be  tested  in  the 
Circuit  Court,  and  by  the  time  the  cause  had 
been  remanded  and  was  again  ready  for  trial  in 
the  State  Court,  the  plaintiff  might  have  lost  all 
means  of  obtaining  satisfaction.  It  would  also 
seem,  by  the  use  of  the  word  **  petition,"  that 
something  was  to  be  granted  or  refused;  for 
there  would  be  no  object  in  presenting  a  '*  peti- 
tion" to  the  Court,  if  the  Court  was  unable  to 
grant  or  refuse  it.  In  Taylor  v.  Rockefeller  (6 
Weekly  Notes,  283)  Strong,  J.,  held  that  the 
jurisdiction  of  the  State  Court  was  not  ousted 
unless  the  petition  and  bond  show  a  case  of 
which  the  United  States  Court  has  jurisdiction ; 
and  McKennan,  J.,  has  held  in  several  cases 
that  only  when  the  petition  and  bond  are  rightly 
filed  is  the  jurisdiction  of  the  State  Court  ousted. 
The  subject  was  discussed  at  considerable  length 
by  Manning,  J.,  in  Ex  parte  Grimball,  in  the  Su- 
preme Court  of  Alabama,  and  he  held  that  it 
would  be  most  unreasonable  not  to  allow  the 
State  Court  to  examine  the  record  in  order  to 
see  whether  the  cause  was  a  suitable  one  for  re- 
moval. 

It  would  seem,  however,  that  the  opinion  of 
the  State  Court,  cannot  have  any  weight  except 
so  far  as  that  of  the  individual  judge  is  respected 
who  gives  it,  for  the  case  need  not  first  be  heard 


in  the  State  Court  and  then  appealed,  but  the 
petitioner  for  the  removal  may  at  once  remove 
the  record  to  the  Circuit  Court  and  have  the  right 
of  removal  determined  there,  and  the  decision 
of  the  Federal  Court  is  supreme. 

In  the  present  number  of  the  Weekly  Notes 
a  decision  is  reported  in  the  case  of  Middleton's 
Executors  v,  Middleton,  in  which  one  or  two 
questions  of  considerable  interest  are  involved. 
In  this  case  two  of  the  plaintiff's  had  the  same 
State-citizenship  as  the  defendant,  and  two  a  dif- 
ferent citizenship.  The  defendant  presented  a 
petition  to  remove.  The  State  Court  dismissed 
the  petition,  following  two  Federal  decisions 
(given,  however,  before  the  Act  of  March  3, 
1875,  was  passed). 

Now  two  important  questions  are  involved  in 
this  case,  which,  however,  do  not  appear  to 
have  been  discussed,  viz.,  (i)  Is  a  cause  remova- 
ble where  some  of  the  plaintiffs  have  the  same 
citizenship  as  the  defendant,  and'  others  of  the 
plaintiffs  have  some  other  citizenship  ?  It  was  de- 
cided in  Petterson  v.  Chapman  (13  Blatch.  395) 
in  the  Northern  District  of  New  York,  that  such  a 
cause  was  not  removable ;  but  in  Taylor  v.  Rocke- 
feller {supra).  Strong,  J.,  seemed  to  be  of  the 
opinion  that  under  such  circumstances  the  cause 
could  be  removed,  and  in  this  McKennan,  J., 
concurred.  Dicta  have  also  fallen  from  Bradley 
and  Miller,  J. J.,  of  the  Supreme  Court  of  the 
United  States,  that  such  a  cause  is  removable,*  and 
the  same  view  has  been  held  by  the  Supreme  Court 
of  Alabama  in  Ex  parte  Grimball  {supra) ;  now 
under  these  dicta  the  Middleton  case  {supra)  was 
removable,  unless  the  fact  that  the  plaintiffs  were 
executors  makes  any  difference ;  and  the  further 
question  then  arises :  (2)  Does  such  a  fact  take 
away  the  right  of  removal  from  the  defendant  ? 
The  objection  to  the  right  of  removal  is  that  these 
four  executors  constitute  but  one  entity,  and 
though  the  individuals  constituting  one  half  of 
that  entity  have  a  different  citizenship  from  the 
defendant,  yet  this  may  not  be  under  the  Act  "a 
controversy  between  citizens  of  different  States," 
as  that  entity  is  not  divisible,  and  the  individuals 
constituting  the  other  half  have  the  same  citizen- 
ship as  the  defendant.  If,  however,  this  entity 
has  any  citizenship  at  all  it  is  just  as  reasonable 
to  give  it  the  citizenship  different  from  that  of 
the  defendant  as  to  give  it  the  same ;  and  if  we 
take  into  consideration  the  fact  that  the  removal 
acts  were  passed  really  to  give  a  fair  trial  of  a 
cause  in  the  Federal  Court  when  it  could  not  be 
had  in  the  State  Court,  it  seems  but  just  that  the 
defendant  should  take  advantage  of  the  different 
citizenship  of  part  of  the  executors  to  remove 
the  cause,  if  he  thought  he  could  be  bettered 
by  it. 

Again,  though  the  executors  legally  represent 

*  Sec  18  Amer.  Law  Reg.  314. 
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one  person,  and  though  they  must  all  join  to 
bring  a  suit,  yet  it  is  not  in  iheir  representative 
capacity  that  they  sue  in  the  United  States  Courts. 
In  the  Federal  Courts  the  citizenship  of  the  ex- 
ecutor, and  not  that  of  the  testator,  is  looked  to 
only,  and  they  may  so  sue,  because  the  person 
whom  they  represent  cannot  sue  at  all,  and  they 
are,  as  Story,  J.,  observed,  the  real  actors  and 
parties  in  interest  before  the  Court.  Now  if  they 
acquire  the  right  to  so  sue,  not  in  their  capacity 
of  representing  the  deceased,  but  as  citizens,  and 
as  their  citizenship  is  alone  looked  to  in  deter- 
mining their  right  to  sue  in  the  Federal  Court,  it 
seems  reasonable  to  treat  them  with  regard  to  the 
question  of  removal  also  as  mere  individual 
citizens,  and  to  look  to  their  citizenship,  as  indi- 
viduals, to  determine  the  right  of  removal,  and 
not  in  their  representative  capacity  at  all. 

ARTHyR  BiDDLE. 


g)uprente  ©ourt^ 


July,  '75»  130. 


Glading  v,  Frick. 


January  24,  1878. 


Deeds  and  mortgages — Recorder  of  Deeds —  When 
not  required  to  record  instruments  in  particu- 
lar books — Mechanic's  lien — Act  of  April  j, 
j8j2^  P,  Z.  8s7 —  Complied  with  by  recording 
contract  alone ^  without  accompanying  specifica- 
tions^ in  the  Deed  Book — Practice — Entry  of 
judgment  non  obstante  veredicto. 

In  the  absence  of  statutory  enactment  directing  the  Re- 
corder of  Deeds  to  record  certain  instruments  of  writing 
in  a  particular  book,  such  instruments  are  properly  re- 
corded in  any  of  the  books  kept  by  him ;  and  a  mortgage, 
or  a  builder's  contract  is  valid,  although  recorded  in  the 
Deed  Book. 

Luch's  Appeal,  8  Wr.  519,  overruled. 
McLanahan  v,  Reeside,  9  Watts,  511,  affirmed. 

The  Act  of  April  3,  1872  (P.  L.  857,  repealed  by  Act 
of  March  6,  1873,  P'  I^*  217),  enacted  that  every  building 
erected  under  a  written  contract  should  be  liable  to  the  con- 
tractor alone  for  work  done  or  materials  furnished  in  pursu- 
ance thereof,  with  the  proviso  that  such  contract  should  be 
duly  recorded  within  fifteen  days  of  its  execution.  In  an  ac- 
tion upon  a  mechanic's  lien  against  the  owner,  the  defend- 
ant put  in  evidence  a  written  contract  for  the  construction  of 
.the  house,  recorded  in  the  Deed  Book.  It  was  admitted 
that  certain  specifications  accompanied,  and  were  referred 
to,  in  the  contract,  which  were  neither  offered  in  evidence 
nor  recorded : 

Held{\)  that  the  production  in  evidence  of  the  speci- 
fications was  not  essential,  the  plaintifis  not  being  parties 
to  the  contract.     (2)  That  for  the  purposes  of  the  Act,  the 


recording  of  the  contract  alone,  without  the  specifications, 
was  sufficient.  (3)  That  the  contract  was  properly  re- 
corded  in  the  Deed  Book. 

Per  Paxson,  J.  In  contemplation  of  law  a  paper  is  re- 
corded the  moment  it  is  lodged  in  the  office,  and  the  fees 
paid.  .  .  .  When  a  man  has  complied  with  the  law 
by  depositing  his  papers  in  the  Recorder's  Office,  and  ])ay- 
ing  the  fees,  it  would  be  a  hard  rule  that  would  deprive 
him  of  his  lien  or  his  estate  because  of  an  error  of  the  Re- 
corder in  recording  the  instrument  in  the  wrong  book.  It 
would  be  different  were  there  an  Act  of  Assembly  direct- 
ing in  what  book  the  particular  paper  should  be  recorded. 
In  such  case  the  Recorder  might  be  liable  upon  his  official 
bond  for  a  failure  to  proceed  as  required  by  law. 

Mercur,  J.,  dissents. 

Upon  the  trial  below,  the  Court  directed  a  verdict  for 
the  defendant  subject  to  a  point  reserved.  The  Court  in 
banc  subsequently  entered  judgment  upon  the  point  re- 
served for  the  plaintiffs,  notwithstanding  the  verdict. 

Held,  to  be  incorrect.  The  betier  practice  would  have 
been  to  direct  a  verdict  for  the  plainti£&,  subject  to  the 
point  reserved. 

Error  to  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Scire  facias  sur  mechanic's  lien  by  George  L. 
Frick  and  Michael  K.  Snyder,  trading  as  Frick 
and  Snyder,  against  Samuel  Glading,  owner,  and 
F.  Cassel,  contractor,  filed  February  25,  1873. 

The  claim  was  for  I363  for  materials  furnished 
in  the  erection  of  a  building  on  Susquehanna 
Avenue,  Philadelphia. 

Upon  the  trial,  the  defendant's  counsel  agreed 
to  admit  (i)  The  correctness  of  the  book  of 
original  entries.  (2)  That  the  materials  there 
charged  were  delivered  by  the  plaintiffs,  and  used 
in  the  construction  of  the  defendant's  building. 
(3)  That  there  were  certain  specifications  for  ref- 
erence by  both  parties  which  were  not  recorded. 

On  the  other  hand,  the  plaintiffs'  counsel  ad- 
mitted (i)  That  the  house  was  not  built  accord- 
ing to  the  specifications.  (2)  That  all  extra 
work  had  been  paid  for ;  and  (3)  That  the  con- 
tractor had  been  paid  in  full. 

The  only  question  raised  was  as  to  the  effect  of 
the  Act  of  April  3,  1872  (P.  L.  857),*  which 
reads  as  follows : — 

"  When  any  building  or  buildings  shall  be  erected,  in 
whole  or  in  part  by  contract  in  writing,  such  building  or 
buildings,  and  the  land  or  lands  whereon  it  or  they  stand, 
shall  be  liable  to  the  contractor  alone  for  work  done  or 
materials  furnished  in  pursuance  of  such  contract :  Pro- 
vided, Such  contract  be  acknowledged  before  a  proper 
officer  of  this  Commonwealth,  authorized  by  the  laws 
thereof  to  take  acknowledgments  of  deeds,  and  duly  re- 
corded in  the  office  for  recording  deeds,  within  fiffeen 
days  after  the  execution  thereof:  And  provided  further^ 
That  the  provisions  of  this  Act  shall  be  confined  to  the 
city  and  county  of  Philadelphia."* 

The  defendant  offered  in  evidence  a  contract 
for  the  construction  of  the  house  between  him- 
self and  Cassel,  the  contractor,  dated  September 
4,  1872,  and  recorded  in  Deed  Book  ],  A.  H., 

*  Repealed  by  Act  of  March  6,  1873  (P.  L.  217). 
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No.  279,  p.  26,  etc.  Objected  to,  because  (i) 
The  whole  contract  was  not  offered ;  the  speci- 
fications referred  to  in  it  and  niade  a  part  of  it 
not  being  offered  with  the  contract.  (2)  The 
whole  contract  was  not  recorded  as  required  by 
the  Act  of  Assembly ;  the  specifications,  being 
a  part  of  the  contract,  not  having  been  recorded. 
(3)  The  contract  was  not  properly  recorded, 
having  been  recorded  in  the  office  of  the  Re- 
corder of  Deeds  in  Deed  Book  instead  of  Mis- 
cellaneous Book. 

The  Court  admitted  the  contract  in  evidence 
and  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant, subjecj  to  the  point  reser\'ed  for  the 
opinion  of  the  Court,  whether  it  was  error  to  ad- 
mit the  said  contract  in  evidence.  Verdict  ac- 
cordingly. 

The  Court  in  banc  set  aside  this  verdict,  and 
entered  judgment  for  the  plaintiffs,  the  damages 
being  assessed  at  I441 .  The  defendant,  Glading, 
took  this  writ,  assigning  for  error  this  action  of 
the  Court. 

H,  HazUhurst  and  Jos,  D,  Bennett,  for  the 
plaintiff  in  error. 

The  defendants  in  error,  not  being  parties  to 
the  contract,  cannot  object  that  it  was  not  pro- 
perly recorded.  As  between  the  original  parties 
all  its  terms  were  fully  complied  with.  The 
moment  this  contract  was  recorded  the  material- 
men, for  whose  protection  the  Act  was  passed, 
had  notice  that  the  building  was  liable  to  the 
contractor  alone.  The  object  of  the  Act  was 
thus  accomplished,  and  the  omission  to  record 
the  specifications  was  immaterial. 

There  is  nothing  in  the  objection  that  the  con- 
tract was  recorded  in  the  Deed  Book,  as  decided  in 
McLanahan  v,  Reeside,  9  Watts,  518. 

Joseph  C.  Ferguson y  contra. 

The  specifications  are  made  part  of  the  contract 
by  its  terms,  and  alone  determine  the  character 
of  the  house  to  be  built.    They  should  have  been 
offered  in  evidence  with  the  contract. 
Starkie  on  Evid.  580. 

The  omission  to  put  on  record  the  specifications 
was  very  material,  for  by  it  alone  could  the 
material-man  know  whether  the  contractor  was 
making  a  wise  bargain  or  not,  and  whether  he 
might  safely  trust  him. 

Jacques  v.  Weeks,  7  Watb?,  268. 
Fricdiey  v,  Hamilton,  17  S.  &  R.  70. 
Sturtevant^s  Appeal,  10  Casey,  150. 

A  Deed  Book  was  an  improper  place  in  which 
to  record  such  a  contract  as  this.     Each  instru- 
ment must  be  recorded  in  the  proper  book. 
Goepp  V.  Gartiser,  1 1  Casey,  133. 
Luch's  Appeal,  8  Wr.  525. 

January  6, 1879.  The  Court.  What  the  pre- 
cise ground  was  on  which  the  verdict  was  set  aside 
and  judgment  entered  on  the  point  reserved  in 
favor  of  the  plantiffs  below  the  record  does  not 


show.  Against  the  mechanic's  lien  of  the  plain- 
tiffs the  defendant  set  up  a  written  contract  be- 
tween Glading,  the  owner,  and  Franklin  Cassel, 
the  contractor,  for  the  erection  of  the  building 
against  which  the  lien  was  entered.  The  object 
of  the  evidence  was  to  secure  for  the  owner  the 
benefit  of  the  provisions  of  the  Act  of  Assembly 
of  3d  of  April,  1872,  that  where  any  building  or 
buildings  should  be  erected  in  whole  or  in  part 
by  contract  in  writing,  such  building  or  buildings 
and  the  land  or  lands  whereon  it  or  they  should 
stand,  should  be  liable  to  the  contractor  alone 
for  work  done  or  materials  furnished  in  pursu- 
ance of  such  contract,  provided  the  contract 
should  be  acknowledged  and  duly  recorded  in 
the  office  for  recording  deeds  within  fifteen  days 
after  its  execution.  It  was  agreed  at  the  trial  on 
the  part  of  the  defendants  that  the  book  of  origin- 
al entries  of  the  plaintiffs  was  correct ;  that  the 
materials  charged  were  delivered  and  used  in  the 
construction  of  the  building,  and  that  there  were 
certain  specifications  for  reference  by  both  parties 
which  were  not  recorded.  And  it  was  admitted 
on  behalf  of  the  plaintiffs  that  the  house  was  not 
built  according  to  the  specifications ;  that  all  extra 
work  had  been  paid  for ;  and  that  the  contractor 
had  been  fully  paid. 

When  it  was  proposed  to  give  the  contract  in 
evidence  the  plaintiffs  objected  to  it,  because 
**(i)  The  whole  contract  was  not  offered,  the 
specifications  referred  to  in  it  and  made  part  of 
it  not  being  offered  with  the  contract;  (2)  The 
whole  contract  was  not  recorded  as  required  by 
the  Act  of  Assembly,  the  specifications,  being 
a  part  of  the  contract,  not  having  been  recorded ; 
and  (3)  The  contract  was  not  properly  recorded, 
having  been  recorded  in  a  Deed  Book  and  not 
in  a  Miscellaneous  Book.*^  The  paper  was  ad- 
mitted, and  a  verdict  directed  for  the  defendants, 
the  question  whether  the  evidence  were  properly 
received  being  reserved  by  the  Court  for  subse- 
quent consideration.  Judgment  was  afterwards 
entered  in  favor  of  the  i»laintiffs,  notwithstanding 
the  verdict  for  the  defendant. 

It  would  have  been  a  more  correct  practice  for 
the  Court  to  have  directed  a  verdict  for  the  plain- 
tiffs. The  defendant  could  then  have  moved 
for  judgment  in  his  favor,  non  obstante  vere- 
dicto. It  was  held  in  Robinson  v,  Myers  (17  P. 
F.  S.  9)  that  a  judgment  could  not  be  entered 
upon  a  reserved  point  for  the  plaintiff  when  the 
verdict  was  for  the  defendant,  for  the  reason  that 
such  judgment  would  have  no  verdict  to  support 
it.  In  the  case  in  hand  the  admissions  of  record 
by  the  parties  to  some  extent  supply  the  place  of 
a  verdict,  and  it  is  possible  the  judgment  might 
be  sustained  were  there  nothing  else  in  the  case. 

Regard  being  had  to  the  object  of  the  defend- 
ant in  offering  the  contract,  it  is  not  apparent 
how  that  object  would  have  been  promoted,  by 
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accompanying  it  with  proof  of  the  specifications 
to  which  it  referred.  The  owner  of  a  lot  of 
land,  and  the  contractor  for  the  erection  of  a 
building  on  it,  were  the  only  parties  by  whom  it 
had  been  executed.  The  plaintiffs  did  not  need 
the  omitted  evidence,  for  the  accuracy  of  their 
books,  and  the  use  of  their  materials  for  the  pur- 
poses of  the  defendant,  had  been  admitted. 
The  defendant  was  invoking  the  protection  of 
the  Act  of  1872,  and  proposed  to  show  that  the 
building  had  been  erected  under  a  written  con- 
tract. Evidence  is  essential  when  its  production 
is  required  to  bring  out  the  whole  of  the  special 
subject  of  dispute.  If  it  bears  upon  the  point  in 
issue,  it  is  relevant.  If  the  point  in  issue  cannot 
be  determined  without  it,  then  its  absence  is  a 
defect  fatal  to  the  case  of  which  it  should  form  a 
part.  The  question  here  was  whether  Mr.  Glad- 
ing's  house  had  been  built  under  a  written  con- 
tract with  Mr.  Cassell.  The  question  of  the 
compliance  by  either  party  with  the  specifica- 
tions was  between  them  alone.  They  were  a 
part  of  the  contract  by  reference  only,  and  their 
production  could  have  added  no  strength  to  the 
proof  of  the  principal  fact  involved.  They  were 
not  necessary  to  construe  the  contract,  for  the 
plaintiffs  had  no  such  interest  as  gave  them  the 
right  to  demand  its  construction.  They  were 
not  necessary  to  adjust  equities  or  settle  accounts, 
for  they  could  have  exhibited  no  equities  and 
explained  no  accounts  with  which  the  plaintiffs 
could  have  had  any  concern.  The  instrument 
was  offered  to  establish  the  immunity  of  the  de- 
fendant under  the  statute,  and  for  that  purpose 
the  production  of  the  specifications  was  not 
essential. 

In  the  second  place,  it  was  objected  that  the 
contract  was  not  **duly  recorded,'*  because  the 
specifications  were  not  placed  on  record.  The 
purpose  of  the  Legislature  was  to  afford  notice  to 
mechanics  and  material-men  of  the  existence  of 
a  written  contract  which  would  bar  their  claims 
against  a  property  on  which  a  building  should  be 
erected,  and  leave  them  to  such  remedy  against 
the  contractor  as  they  could  enforce.  This  pur- 
pose was  adequately  gained  by  the  record  of  the 
contract  without  the  specifications.  An  inspec- 
tion of  the  contract  was  all  that  was  needed  to 
show  the  existence  of  the  specifications  which 
were  referred  to  as  being  '*  in  the  possession  of 
Solomon  A.  Kneedler."  Such  a  reference  was 
enough  to  put  all  persons  who  could  be  interested 
upon  inquiry.  While  they  formed,  as  to  the 
immediate  parties,  essential  parts  of  the  contract, 
they  could  have  no  bearing  upon  agreements 
into  which  other  parties  should  afterwards  enter. 
A  peculiar  state  of  facts  ought  to  exist  to  make 
the  recording  of  ancillary  documents  like  this 
indispensable.  It  is  possible  to  conceive  of 
specifications  that  would  contain  plans,  drafts,  or 


models  of  a  kind  to  render  their  transfer  to  the 
record  impossible,  or  at  least  intolerably  incon- 
venient. A  contract  could  provide  for  the  dupli- 
cate of  a  house  already  built.  It  might  stipulate 
for  the  production  of  machinery  identical  with 
machinery  already  furnished  and  in  operation ; 
and  it  would,  in  either  instance,  be  an  instru- 
ment no  more  complete  in  itself  than  this  instru- 
ment. The  rule  that  annuls  the  effect  of  an 
unrecorded  agreement  which  forms  a  part  of  a 
single  transaction,  has  no  room  to  operate  in 
such  a  case  as  this.  Friedley  v,  Hamilton  (17 
S.  &  R.  70)  and  the  line  of  cases  following  it  do 
not  apply. 

In  the  final  objection  to  the  (Jmission  of  the 
contract  in  evidence,  the  ground  was  taken  by 
the  plaintiffs  that  the  record  was  defective  be- 
cause it  was  entered  in  one  of  the  Deed  Books 
instead  of  the  Miscellaneous  Book ;  and  Luch's 
Appeal  (8  Wright,  519)  was  relied  upon  to  sus- 
tain this  position.  The  particular  point  decided 
in  that  case,  was  that  the  record  of  mortgages 
in  any  other  than  a  **  Mortgage  Book,"  wzs 
valueless  and  void  as  against  a  later  lien;  in 
other  words,  that  in  view  of  the  immemorial 
usage  under  the  statutes,  a  mortgage  thus  entered 
was  not  recorded  at  all.  It  is  but  just  to  the 
learned  Court  below  to  say  that  it  required  no 
strain  to  bring  this  case  within  the  spirit  and 
reasoning  of  Luch's  Appeal.  A  careful  con- 
sideration of  the  subject,  however,  has  led  us  to 
seriously  doubt  the  soundness  of  the  principles 
upon  which  Luch's  Appeal  was  decided.  No 
one  of  the  present  bench  was  a  member  of  the 
Court  at  the  time  that  ca.se  was  ruled,  and  we 
have  hesitated  in  disturbing  what  appears  to  have 
been  a  unanimous  decision  of  our  predecessors. 
At  the  same  time,  the  practical  difficulties  of 
going  any  further  in  that  direction  are  so  pal- 
pable, that  we  feel  ourselves  constrained  to  return 
to  the  rule  laid  down  by  Chief  Justice  Gibson,  in 
McLanahan  v.  Reeside  (9  Watts,  511)  :  "It  is 
indeed,"  says  the  Chief  Justice,  *'  of  no  account 
that  the  conveyance  and  the  articles  were  not 
recorded  in  the  book  set  aside  for  mortgages. 
The  keeping  such  a  book  is*  an  arrangement  to 
promote  the  convenience  of  the  officer  by  con- 
tracting the  surface  over  which  he  is  to  search  for 
a  particular  thing,  and  he  is  bound  to  furnish 
precise  information,  get  it  as  he  may,  of  every 
registry  in  his  office,  whether  made  in  the  right 
place  or  not." 

The  instances  are  rare  in  which  an  Act  of  As- 
sembly designates  the  book  in  which  an  instru- 
ment must  be  recorded.  Where  such  direction 
is  given  in  a  statute,  its  terms  must  be  complied 
with,  or  the  record  would  be  worthless.  In  many 
counties  of  the  State  the  recorder  classifies  the 
papers  brought  to  his  office,  and  enters  each  in 
its  appropriate  book.     This  system  has  grown  up 
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with  the  increase  of  business,  and  we  presume 
has  become  very  general  throughout  the  Common- 
wealth. It  is  undoubtedly  a  great  convenience 
to  the  recorder,  by  "contracting  the  surface 
over  which  he  is  required  to  search,"  and  if  con- 
ducted with  accuracy  can  injure  no  one.  With 
this,  however,  the  party  depositing  an  instrument 
has  nothing  to  do. 

In  contemplation  of  law,  a  paper  is  recorded 
the  moment  it  is  lodged  in  the  office  and  the  fees 
paid.  In  point  of  fact  it  may  not  be,  and  in 
many  instances  is  not  actually  entered  in  the 
books  until  months  afterwards.  Where  a  man 
has  complied  •with  the  law  by  depositing  his 
papers  in  the  recorder's  office  and  paying  the 
fees,  it  would  be  a  hard  rule  that  would  deprive 
him  of  his  lien  or  his  estate,  because  of  an  error 
of  the  recorder  in  recording  the  instrument  in 
the  wrong  book.  It  would  be  different  were 
there  an  Act  of  Assembly  directing  in  what  book 
the  particular  paper  should  be  recorded.  In  such 
case  the  recorder  might  be  liable  upon  his  official 
bond  for  a  failure  to  record  as  required  by  law. 
In  the  absence  of  any  such  Act,  we  are  unable 
to  see  how  we  can  declare  that  a  paper  is  not  re- 
corded when  the  holder  has  done  all  that  the 
Act  of  Assembly  requires  in  placing  it  on  record. 
To  do  so  would  seem  very  much  like  legislation. 

We  aire  not  insensible  to  the  force  of  the 
reasoning  of  Mr.  Justice  Read,  in  Luch's  Ap- 
peal. We  think,  however,  that  the  argument 
ab  inconvenienti  would  be  more  appropriate  if 
addressed  to  the  Legislature.  That  body  has 
ample  power  to  correct  the  evil  if  one  exists.  In 
the  city  of  Philadelphia  where,  by  reason  of  the 
large  accumulation  of  books  in  the  recorder's 
office,  it  was  believed  the  application  of  the  rule 
in  Luch's  Appeal  was  especially  necessary,  it  is 
well  known  that  both  lawyers  and  conveyancers 
rely  upon  certificates  of  search.  These  the  re- 
corder is  bound  to  give,  and  for  their  accuracy 
he  is  responsible.  We  presume  he  will  continue 
to  keep  nis  books  in  such  manner  as  to  afford 
the  greatest  facilities  for  search.  The  labor  and 
responsibility  are  his.  If  he  records  a  paper  in 
such  a  manner  that  he  is  liable  to  overlook  it  in 
making  searches,  he  does  so  at  his  peril.  We  see 
no  sufficient  reason  for  the  introduction  of  a  rule 
the  obvious  effect  of  which  is  to  lessen  his 
responsibility. 

There  are  many  instruments  which  are  au- 
thorized to  be  recorded  by  Act  of  Assembly,  that 
are  not  easy  to  classify.  Such  was  the  character 
of  the  paper  in  Luch's  Appeal.  It  was  held  by 
this  Court  to  be  a  mortgage,  yet  it  was  not  so  in 
form.  It  required  an  astute  lawyer  to  determine 
its  legal  effect.  If  we  adhere  to  Luch's  Appeal, 
the  holder  of  such  instruments  would  not  know 
whether  they  were  recorded  until  the  Courts  had 
passed  upon  their  character.     Such  a  rule  is  too 


uncertain,  and  cannot  be  continued  without  in- 
volving many  innocent  persons  in  loss  and  incon- 
venience. The  application  of  it  to  the  case  in 
hand  would  be  unjust.  The  contract  was  an  in- 
strument under  seal.  It  was,  technically,  a  deed. 
It  is  true  it  was  not  a  conveyance  of  land ;  but 
it  was  a  contract  relating  to  land.  It  was  for 
the  erection  and  construction  of  a  house.  The 
fact  that  it  was  recorded  in  a  deed  book  did  not 
prejudice  the  plaintiffs ;  they  had  made  no  search, 
and  were  not  misled. 

We  are  of  opinion  that  the  contract  was  prop- 
erly received  in  evidence.  It  follows  that  it  was 
error  to  enter  judgment  for  the  plaintiffs. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  defendant  upon  the  verdict. 

Opinion  by  Paxson,  J. 

Dissenting  opinion  by  Mercur,  J.  After  a 
careful  consideration,  I  dissent  from  the  opinion 
of  the  majority  of  the  Court.  Luch's  Appeal  was 
well  considered.  It  was  decided  unanimously. 
So  far  as  I  know  no  complaint  has  been  made  by 
the  profession  against  its  correctness.  In  the 
argument  of  the  present  case,  we  were  not  asked 
to  overrule  it.  The  case  of  Schell  v.  Stein  (26 
Smith,  398)  ruled  that  the  recorder  was  not 
bound  to  keep  a  general  index  of  all  the  deeds 
and  mortgages  recorded  in  his  office ;  a  separate 
index  to  each  book  was  thought  sufficient.  In 
the  opinion  of  Mr.  Chief  Justice  Agnew,  it  is 
there  said  it  is  not  intended  to  deny  the  authority 
of  Luch's  Appeal ;  yet  without  request,  and  with- 
out any  argument  in  support  of  such  action,  this 
Court  now  denies  its  authority,  and  declares  it  of 
no  force.  Luch's  Appeal  was  not  a  case  origin- 
ating in  the  populous  county  of  Philadelphia,  but 
in  the  county  of  Northampton,  which  ranks  in 
population  below  twelve  other  counties  in  the 
State.  The  reason  of  the  case  rested  largely  on 
the  fact  that  separate  books  were  kept  for  the  re- 
cording of  mortgages  therein.  That  distinction 
was  emphasized  by  the  Chief  Justice  in  Schell  v. 
Stein  {supra).  If  this  Court  would  now  say,  we 
will  not  apply  the  rule  to  counties  where  no 
separate  books  are  kept  for  the  recording  of 
mortgages,  the  strongest  objection  would  not 
arise.  But  if  I  am  not  mistaken  as  to  the  facts, 
there  is  no  county  to  which  the  exemption  from 
the  general  rule  can  apply. 

Now  after  fifteen  years'  acquiescence  in  Luch's 
Appeal,  after  the  business  of  the  country  has  be- 
come adapted  to  its  rulings,  after  probably  every 
county  in  the  State  has  separate  books  for  mort- 
gages, and  the  records  in  each  county  are  made 
in  conformity  with  that  authority,  the  public  is 
to  be  startled  by  the  declaration  that  it  is  not  law. 
It  is  said  to  be  better  to  return  to  the  doctrine  of 
McLanahan  v.  Reeside  (9  Watts,  508).  It  should 
not  be  forgotten  that  that  case  was  considered  in 
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Luch*s  Appeal,  and  again  in  Schell  v.  Stein.  In 
the  former  it  was  said  by  Mr.  Justice  Read,  in 
regard  to  the  language  used  in  McLanahan  v. 
Reeside,  that  it  was  **  upon  a  point  not  necessary 
to  the  decision  of  the  case  before  the  Court." 
The  case  was  again  referred  to  in  Schell  v.  Stein, 
but  it  was  not  then  thought  to  contain  sufficient 
reason  to  overthrow  the  authority  of  Luch's  Ap- 
peal. Why  then  shall  we  now  deny  its  authority, 
which  has  stood  unquestioned  for  so  many  years, 
and  the  correctness  of  which  was  substantially 
affirmed,  in  Schell  v.  Stein,  four  years  ago? 

Conceding  for  the  sake  of  the  argument  (what 
I  am  not  prepared  to  admit),  that  Luch*s  Appeal 
was  not  correctly  decided,  by  reason  that  sepa- 
rate books  for  the  recording  of  mortgages  were 
not  then  kept  in  all  of  the  counties,  yet  that  ob- 
jection has  now  lost  its  force.  All  the  lawyers 
in  the  State  have  based  their  opinions  on  it,  as 
of  binding  authority.  They  have  directed  and 
guided  their  clients  according  to  it.  Relying  on 
it,  mortgages  may  have  been  abandoned  as  worth- 
less which  will  now  be  held  to  be  first  liens. 
Titles  which  were  supposed  to  have  passed  to 
good  faith  purchasers  discharged  of  all  liens,  may 
by  this  new  departure  be  found  to  be  encumbered 
by  mortgages  equal  to  the  whole  value  of  the 
land.  With  due  respect  for  the  opinion  of  my 
brethren,  I  think  their  decision  overruling  the 
doctrine  of  Luch*s  Appeal  is  contrary  to  public 
policy,  and  may  be  fraught  with  great  injury  to 
private  rights. 


.^^ 


Jan.  '79,  209.  V  *  March  6,  1879. 

Croll  V.  Thomas. 
Clader  v.  Schaeffer. 

Deeds  and  mortgages — Recording  Acts — Index 
— Searches — Defective  recording  of  deed — 
Deed  is  effective  for  the  purpose  of  notice  from 
time  when  left  for  record— Recording  in  wrong 
book  and  omission  from  indexes  does  not  inval- 
idate deed  as  notice. 

A  deed  is  in  contemplation  of  law  recorded  when  it  is 
left  for  record  at  the  Recorder's  Office,  and  is  valid  notice 
from  that  lime,  though  it  be  recorded  in  the  wrong  book 
and  omitted  irova  all  the  deed  and  mortgage  indices. 

Glading  v.  Frick,  ante^  p.  134,  followed. 

Error  to  the  Common  Pleas  of  Berks  County. 

Ejectment,  by  D.  Clader  (for  whom  his  ad- 
ministrators A.  J.  Clader  and  M.  S.  Croll  were 
substituted)  and  S.  R.  Grim  against  T.  Schaeffer, 
S.  Thomas  et  aL^  to  recover  a  tract  of  land  in 
Maxatawney  Township,  Berks  County. 

On  the  trial,  before  Hagenman,  P.  J.,  the 
following  facts  appeared:   The  land  in  dispute 


had  been  devised  to  T.  Schaeffer  by  his  father 
**  for  the  sum  of  I1200  on  the  following  condi- 
tions, viz.,  to  pay  I50  per  annum  until  the 
I1200  are  paid,"  the  first  I50  to  be  paid  to  the 
eldest  son,  the  next  to  the  second,  and  so  in  ro- 
tation. T.  Schaeffer  having  accepted  the  devise 
and  paid  several  instalments,  subsequently  failed 
to  pay,  and,  on  petition,  was  cited  to  appear  in 
the  Orphans'  Court  and  show  cause  why  a  decree 
should  not  be  made  for  the  payment  of  the  sum 
due  the  petitioner.  He  filed  an  answer,  but 
subsequently  an  order  of  sale  issued,  and  the 
property  was,  on  Dec.  19,  1868,  sold  by  the 
sheriff  to  the  plaintiffs  in  this  ej^tment. 

The  defendants  offered  in  evidence  an  instru- 
ment of  writing,  dated  March  25,  1861,  by  which 
T.  Schaeffer  conveyed  to  S.  Thomas  all  the  iron 
ore  on  the  premises  in  suit,  with  the  right  of 
mining,  etc.,  which  was  recorded  in  a  Miscella- 
neous Book  in  the  Recorder's  Office,  and  a  no- 
tice of  which  had  been  read  at  the  sheriff's  sale. 
Objected  to,  on  the  ground  that  the  deed  was 
not  properly  and  legally  recorded;  objection 
overruled;  exception.  The  plaintiffs  then  proved 
that  the  above  deed  was  not  recorded  in  any 
deed  or  mortgage  book  in  Berks  County,  and 
was  not  indexed  in  any  deed  or  mortgage  index. 
It  appeared,  however,  that  it  was  recorded  in  the 
Miscellaneous  Book,  in  said  county.  The  plaiir- 
tiffs  requested  the  Court  to  charge  that  ''the 
plaintiffs  are  entitled  to  recover  against  all  the 
defendants."    Refused. 

The  Court  then  directed  the  jury  to  find  for 
the  plaintiffs  against  T.  Schaeffer  for  so  much  of 
the  premises  as  had  not  been  conveyed  to  S. 
Thomas  by  agreement  dated  March  25,  1861, 
and  in  favor  of  the  other  defendants  for  all  the 
iron  ore  contained  in  the  premises  described  in 
the  writ. 

The  jury  found  a  special  verdict  accordingly 
"  in  favor  of  the  plaintiffs  and  against  defendants 
Tilghman  Schaeffer  and  Moses  Bortz,  for  so  much 
of  the  premises  as  was  not  conveyed  Aid  sold  to 
Samuel  Thomas  by  agreement  of  25th  of  March, 
1861 ;  and  in  favor  of  Samuel  Thomas,  James 
Mickley,  Patrick  McCann  for  all  the  iron  ore 
contained  in  the  premises  described  in  the  writ, 
with  the  privileges  of  mining,  etc.,  "and  judgment 
was  entered  thereon.  The  plaintiffs  took  this 
writ  as  to  the  defendants  in  whose  favor  the  jury 
had  found,  assigning  for  error  the  ruling  on  the 
evidence  above  given,  and  the  refusal  to  charge 
as  requested. 

J.  Ralston^  for  the  plaintiffs  in  error. 

The  deed  to  Thomas  not  having  been  properly 
recorded  was  no  notice  of  his  title,  and  he  was 
not  a  terre-tenant  entitled  to  notice  of  the  pro- 
ceedings in  the  Orphans*  Court.  Deeds  and 
mortgages  in  order  to  be  of  effect  must  be  pro- 
perly recorded. 
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Bolton  V.  Johns,  5  Barr,  149 

Goepp  V.  Gartiser,  1 1  Casey,  133. 

Luch's  Appeal,  8  Wr.  519. 

Schell  V.  Stein,  26  Sm.  401. 
G.  F,  Boffy  for  defendants  in  error. 
Thomas  was  entitled  to  notice  of  the  proceed- 
ings, and,  not  having  had  notice,  he  cannot  be 
prejudiced.  Had  he  been  cited  to  appear,  he 
could  have  asked  the  Court  to  direct  a  sale  in  the 
first  place  of  that  portion  of  the  land  still  in  the 
hands  of  Schaeflfer.  The  notice  of  Thomas's 
deed,  given  at  the  sale,  was  sufficient  to  affect  the 
purchaser. 

Moyer  v,  Schick,  3  Barr,  242. 

March  24,  1879.  The  Court.  The  conten- 
tion of  the  learned  counsel  of  the  plaintiff  in 
error  is  mainly  on  the  assumption  that  the  deed 
of  Tilghman  Schaeffer  to  Samuel  Thomas  having 
been  recorded  in  the  Miscellaneous  Book  in  the 
Recorder's  Office,  and  not  in  the  Deed  Book, 
was  not  properly  recorded  according  to  Luch's 
Appeal  (8  Wright,  519).  That  case  has  since 
been  overruled  by  this  Court  in  Glading  v.  Frick 
[ante,  p.  134],  and  it  is  now  settled  that  a  deed 
is,  in  contemplation  of  law,  recorded  when  it  is 
left  for  record  in  the  Recorder's  Office,  and  the 
record  cannot  be  lost  by  being  transcribed  by 
the  Recorder  or  his  clerk  in  the  wrong  book. 
Thomas  being  the  alienee  of  a  part  of  the  pre- 
mises devised  subject  to  the  charge,  was  entitled  to 
notice  of  the  Orphans*  Court  proceeding,  and,  not 
having  received  such  notice,  his  title  was  not 
divested.  He  might  have  asked  that  the  un- 
aliened  portion  of  the  estate  charged  should  be 
first  sold,  and  his  interest  only  resorted  to  in 
case  the  tinaliened  portion  should  prove  insuffi- 
cient to  meet  the  charge.  The  whole  was  sold 
together,  surface  and  iron  ore,  and  Thomas  gave 
notice  at  the  sale  of  his  title  to  the  latter.  There 
was  sufficient  to  affect  the  purchaser  with  notice 
of  Thomas's  title  by  the  record  without  having 
recourse  to  the  notice  at  the  sale.  We  think  the 
instruction  of  the  learned  Court  below  to  the 
jury  and  the  admission  in  evidence  of  the  deed 
to  Thomas  were  right. 

Judgment  affirmed. 

Per  Curiam. 

[See  Brown  and  Wood's  Appeal,  3  Weekly  Notes, 
35;  Act  of  March  18,  1875,  P.  L.  32,  Purd.  Dig.,  Sup- 
plement, 2003.] 


Joly.  '78,  36.  Jan.  21,  1879. 

Seabrook  v.  Moyer. 

Landlord  and  tenant — Eviction,  by  paramount 
title,  of  a  portion  of  demised  premises — When 
not  a  defence  to  claim  for  rent  of  premises  re- 
tained by  tenant — Action  for  use  and  occupa- 
tion. 

When  a  tenant  is  evicted,  under  a  title  paramount  to 
that  of  his  landlord,  from  a  portion  of  the  premises  leased 


to  him,  but  continues  to  occupy  and  enjoy  the  rest  of  the 
premises,  he  remains  liable  to  his  landlord,  in  an  action 
for  use  and  occupation,  for  such  proportion  of  the  rent  as 
the  value  of  the  part  retained  bears  to  the  whole. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia Co. 

Debt,  by  Seabrook  against  Moyer  for  the  rent 
of  certain  premises  demised  by  the  plaintiff  to 
the  defendant.  The  first  count  of  the  declara- 
tion was  on  a  demise  at  $250  a  month.  The 
second  count  was  for  use  and  occupation.  Pleas, 
nil  debet,  payment,  and  a  special  plea  setting  forth 
that  the  defendant  had  been  evicted  from  a  por- 
tion of  the  premises. 

At  the  trial,  the  plaintiff  gave  in  evidence  the 
lease  of  the  premises  No.  718  Market  Street  for 
three  years  from  January  i,  1874,  at  an  annual 
rent  of  $3000,  payable  monthly,  and  showed  that 
the  defendant  had  paid  rent  up  to  February  i, 
1875,  ^^cr  which  he  had  paid  nothing,  though 
remaining  in  possession  until  the  end  of  the 
term.  In  the  plaintiff's  evidence  the  following 
facts  also  appeared: — The  rented  premises  in- 
cluded a  right  of  way  over  an  alley  three  feet  six 
inches  wide  between  the  property  leased  and  the 
adjoining  building ;  the  alley  was  one  means  of 
access  to  the  upper  rooms  of  the  property  leased, 
which  rooms  extended  over  the  alley.  In  Feb- 
ruary, 1875,  the  owner  of  the  adjoining  building 
began  to  erect  a  party-wall  encroaching  eleven 
inches  on  the  alley  and  rooms  over  it.  Before 
the  execution  of  the  lease,  the  plaintiff  and  the 
adjoining  owner  had  entered  into  an  agreement 
under  seal,  whereby  they  had  mutually  relin- 
quished to  each  other  the  right  of  way  through 
the  alley ;  the  plaintiff,  notwithstanding  the  agree- 
ment, notified  the  adjoining  owner,  when  he  be- 
gan to  build,  to  desist,  but  the  wall  was,  never- 
theless, erected. 

The  defendant  moved  for  a  non-suit  on  the 
ground  (i)  That  the  loss  of  eleven  inches  in  the 
alley  was  an  eviction  which -suspended  the  lease, 
and,  therefore,  no  recovery  could  be  had  under 
the  first  count,  which  declared  for  rent  by  virtue 
of  the  demise.  (2)  That  after  such  eviction  the 
tenant  might  continue  in  possession  until  the  ex- 
piration of  the  lease,  and  could  not  be  held 
liable  for  use  and  occupation  of  the  residue  of 
the  premises,  and,  therefore,  no  recovery  could 
be  had  under  the  second  count. 

The  learned  Judge  ordered  a  non-suit,  which 
the  Court  in  banc  refused  to  take  off,  and  the 
plaintiff  took  this  writ  assigning  the  entry  of 
judgment  of  non-suit  for  error. 

Charles  Hart  (with  him  Chapman  Biddle), 
for  the  plaintiff  in  error. 

In  this  case  the  tenant  might  have  given  up 
possession  within  a  reasonable  time  after  the  par- 
tial eviction,  and  avoided  future  liability ;  but  in 
Pennsylvania,  where  equitable  relief  is  adminis- 
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tered  through  common  law  forms,  such  a  tenant 
remaining  in  possession  of  a  portion  of  the  de- 
mised property  is  liable,  on  a  quantum  meruit^ 
for  use  and  occupation,  as  is  intimated  in — 
Bennett  v.  Bittle,  4  Rawle,  344. 
McQurg  V,  Price,  9  Sm.  420. 

E,  Spencer  Miller^  contra. 

In  Pennsylvania  a  partial  eviction  suspends  the 
whole  rent,  and  it  is  expressly  declared  in  Mc- 
Clurg  V,  Price,  that  the  tenant's  omission  to  give 
up  possession  of  the  remainder  of  the  premises 
doei  not  deprive  him  of  this  defence. 

Where  there  is  a  lease  under  seal  debt  wiil  not 
lie  for  use  and  occupation. 

Vcrmilyea  v,  Austin,  2  E.  D.  Smith  (N.  Y.),  204. 

Hart^  in  reply. 

Vermilyea  v,  Austin  was  afterwards  taken  up 
to  the  Court  of  Errors  and  Appeals  under  the 
name  of  Christopher  v,  Austin  (11  Keman,  218). 
The  Court,  while  affirming  the  lower  tribunal, 
thus  states  the  law  applicable  to  the  present  case : 
**  Where  the  tenant  enters,  but  is  prevented  from 
obtaining  the  whole  of  the  premises,  by  a  person 
holding  a  part  under  a  prior  lease  executed  by 
the  landloixl,  it  has  been  placed  upon  the  same 
footing  as  an  eviction  by  title  paramount,  and 
the  landlord  has  been  permitted  to  recover  for 
use  and  occupation  on  a  quantum  meruit ^ 

May  5, 1879.  The  Court.  This  was  an  ac- 
tion of  debt  for  the  rent  of  certain  premises  de- 
mised by  plaintiff  to  defendant.  The  term  was 
for  three  years  from  January  i,  1874,  at  an  an- 
nual rental  of  $3000,  payable  monthly.  The 
narr,  contained  two  counts,  one  on  a  demise  at 
$250  a  month,  the  other  for  use  and  occupation. 
The  premises  leased  consisted  of  a  building  front- 
ing on  Market  Street,  with  a  right  of  way  over 
an  alley  of  three  feet  six  inches  in  width  be- 
tween the  leased  building  and  the  adjoining  prop- 
erty. The  defendant  took  possession,  and  paid 
the  rent  up  to  1st  February,  1875.  ^'^  ^^^ 
month  the  adjoining  owner  began  to  build,  and 
in  so  doing  he  constructed  a  party-wall  on  eleven 
inches  of  this  alley  way,  thus  reducing  its  width 
and  also  the  width  of  the  rooms  in  the  second 
and  third  stories  of  the  building.  This  taking  by 
the  adjoining  owner  was  by  virtue  of  a  written 
agreement  entered  into  between  him  and  the 
plaintiff  before  the  execution  of  the  lease  between 
plaintiff  and  defendant.  By  the  terms  of  that 
agreement  the  plaintiff  and  adjoiner  had  each 
relinquished  to  the  other  the  right  of  way  over 
the  alley.  Insomuch  as  the  defendant  was  not 
deprived  of  the  premises  by  this  interference  of 
the  adjoining  owner  he  remained  in  possession 
of  the  building,  but  refused  to  pay  any  rent, 
claiming  it  to  be  such  an  eviction  as  discharged 
him  from  all  obligation  to  pay.  The  plaintiff 
claimed  that  the  defendant  remained  liable  on  a 


quantum  meruit  for  use  and  occupation.  The 
Court  below  ordered  a  judgment  of  non-suit  to 
be  entered.     That  is  assigned  for  error. 

It  is  a  well-settled  rule  that  if  a  landlord  wrong- 
fully dispossesses  his  tenant  of  any  portion  of  the 
demised  premises,  the  rent  for  the  whole  is  there- 
by suspended.  In  the  present  case  the  plaintiff 
committed  no  act  after  possession  taken  under 
the  lease,  by  which  his  tenant  was  deprived  of 
any  part  of  the  demised  premises.  On  the  con- 
trary, the  evidence  shows  that  he  tried  to  prevent 
the  eviction.  His  offence  consisted  in  demising 
premises  to  the  defendant  to  a  portion  of  which 
he  had  no  title  at  the  time.  The  eviction  of  the 
defendant  was  by  virtue  of  a  title  paramount  to 
the  title  of  his  landlord.  It  matters  not  that  the 
plaintiff  had  previously  held  it.  At  the  time  the 
lease  was  executed,  and  the  relation  of  landlord 
and  tenant  between  the  parties  was  created,  the 
outstanding  title  of  the  adjoiner  was  as  superior 
to  the  title  of  the  plaintiff  as  if  he  had  never  held  it. 
If  the  defendant  had  been  evicted  by  paramount 
title  from  the  whole  premises,  he  would  have 
been  disciharged  from  the  payment  of  the  whole 
rent,  after  that  time.  But  an  eviction,  by  such 
title,  from  a  part  only  of  the  demised  premises, 
when  the  tenant  continues  in  possession  of  the 
remaining  part  using  and  enjoying  it,  does  not 
work  a  suspension  of  all  subsequent  rent.  He 
remains  liable  to  the  payment  of  such  proportion 
of  the  rent  as  the  value  of  the  part  retained  bears 
to  the  whole.  On  having  been  evicted  from  a 
part,  he  might  have  removed  from  the  residue, 
and  thereby  wholly  relieved  himself  from  the 
payment  of  future  rent;  failing  to  do  so,  he  be- 
came liable  to  a  just  apportionment.  This  con- 
clusion is  fully  sustained  in  Taylor  on  Landlord 
and  Tenant,  §  378,  and  the  English  and  Ameri- 
can cases  there  cited.  Our  own  cases  recognize 
the  same  rule  when  the  landlord  conveys  a  part 
of  the  demised  premises  during  the  term  and 
possession  of  the  tenant,  and  the  vendee  has  en- 
tered and  evicted  the  tenant  from  the  part  thus 
conveyed.  By  retaining  possession  of  the  re- 
maining part  he  becomes  liable  to  pay  for  the 
use  of  the  portion  thus  retained.  It  is  held  not 
to  be  such  a  wrongful  eviction  by  the  landlord  as 
to  release  the  tenant  from  paying  a  just  compen- 
sation for  that  which  he  continues  to  enjoy. 
(Reed  v.  Ward,  10  Harris,  144  ;  Linton  v.  Hart, 
I  Casey,  193.)  The  learned  Judge  therefore 
erred  in  ordering  a  judgment  of  non-suit. 

Judgment  reversed,  2J\d  z  procedendo  awarded. 

Opinion  by  Mercur,  J. 
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Jan.  '79,  203. 


Ely  V.  Wren. 


April  3,  1879. 


Mechanics^  lien  law — Lien  against  machinery 
and  improvements — Sufficiency  of  description 
—Act  of  Feb.  17,  1838— Practice, 

When  a  special  security  and  remedy  are  given  to  a 
favored  class  of  creditors,  they  must  conform  with  reason- 
able accuracy  to  the  provisions  of  the  law  designed  for 
their  benefit. 

The  Act  of  Feb.  17,  1858,  extended  the  mechanics' 
lien  law  in  certain  counties,  to  certain  improvements,  en- 
gines, etc.,  put  up  hy  tenants  of  leased  estates  on  lands 
of  others,  provided  that  the  lien  should  only  extend  to  the 
interest  of  the  tenants  or  lessees  therein,  and  to  such  im- 
provements, engines,  etc.,  erected  by  the  material-men 
entering  liens  thereon. 

M.  filed  a  claim  under  this  Act  against  the  improve- 
ments, engines,  etc.,  erected  on  the  leasehold  estate  of  E. 
&  Co.,  and  against  their  interest  therein,  and  against 
••so  much  other  improvements  immediately  adjacent 
thereto  as  may  be  necessary  for  the  ordinary  purposes 
thereof."  Appended  was  a  list  of  machinery,  in  which 
the  name  of  the  claimant  was  opposite  some  of  the  items, 
and  occasionally  were  memoranda.  Judgment  was  en- 
tered ••  against  the  defendants,"  for  want  of  an  affidavit 
of  defence: 

Held^  that  the  claim  filed  was  insufficient,  in  not  being 
confined, as  the  Act  provided,  to  specific  articles  on  which 
work  was  done  or  materials  furnished,  and  that  it  was 
error  to  enter  judgment  for  want  of  an  affidavit  of  defence. 

A  levari  facias  issued  afier  judgment,  with  a  list  of  items 
of  machinery  annexed,  to  limit  the  articles  on  which  (he 
sheriff's  levy  was  to  be  made  : 

Held^  that  the  property  against  which  the  lien  is  given 
must  be  so  accurately  described,  that  when  judgment  is 
obtained  on  the  scire  facias  a  separate  schedule  will  not  be 
required  to  be  annexed  to  the  levari  facias  for  the  guid- 
ance of  the  sheriff. 

SembU^  that  entering  judgment  against  the  defendants 
personally  in  such  a  case,  if  there  were  no  other  error, 
might  be  treated  as  amended. 

St.  Clair  Coal  Co.  v,  Martz,  25  Sm.  384,  followed. 

Error  to  the  Common  Pleas  of  Carbon  County. 

Scire  facias  sur  mechanics*  lien,  by  W.  C. 
Wren  against  E.  B.  &  S.  W.  Ely. 

On  February  12,  1876,  Wren  filed  a  mechanics* 
lien,  under  the  Act  of  February  17,  1858  (P.  L. 
29)*,  "for  a  debt  due  to  him  for  work  done  and 

*  Tljis  Act  provides : — 

"The  several  provisions  of  an  Act,  entitled  *An  Act  re- 
lating to  the  liens  of  mechanics  and  others  upon  build- 
ings,' approved  the  i6th  day  of  June,  1836,  and  the  seve- 
ral supplements  thereto,  are  hereby  extended  to  all  im- 
provements, en;;ines,  pumps,  machinery,  screens,  and  fix- 
tures erected  or  put  up  by  tenants  of  leased  estates  on 
lands  of  others,  in  the  counties  of  Luzerne  and  Schuylkill, 
and  to  all  mechanics,  machinists,  and  material-men,  doing 
work  or  furnishing  the  articles  or  materials  therefor; 
Fravidedy  that  the  lien  hereby  created  shall  extend  only 
to  the  interest  of  the  tenant  or  tenants,  lessee  or  lessees 
therein,  and  to  the  improvements,  engines,  pumps,  ma- 
chinery, screens,  and  fixtures  erected,  repaired  or  put  up 


materials  furnished  by  him,  within  the  last  six" 
months,  for  and  about  the  erection  and  construc- 
tion, and  upon  the  credit  of  certain  improve- 
ments, engines,  pumps,  machinery,  screens,  and 
fixtures  put  up  or  erected  by  E.  B.  Ely  &  Co., 
tenants  of  leased  estate  on  land  of  another  in 
the  county  of  Carbon.*'  A  lien  was  claimed 
under  the  said  Act  against  said  **  improvements, 
engines,  pumps,  machinery,  screens,  and  fixtures 
erected  or  put  up  on  the  aforesaid  leasehold  es- 
tate of  E.  B.  Ely  &  Co.,  and  the  interest  of  E. 
B.  Ely  &  Co.,  tenants,  in  and  to  the  said  im- 
provements, engines,**  etc.,  **and  their  interest 
in  and  to  so  much  other  improvements,*'  etc., 
**  immediately  adjacent  thereto  as  may  be  neces- 
sary for  the  ordinary  and  useful  purposes  thereof.  *' 
Appended  to  the  claim  was  a  schedule,  entitled 
'*  List  of  machinery  on  premises  of  E.  B.  Ely  & 
Co.,**  in  which  list  certain  articles  of  machinery 
had  the  name  of  the  claimant  written  opposite  to 
them,  and  in  a  few  cases,  there  were  memoranda 
in  addition  to  the  name. 

In  April,  1877,  judgment  was  entered  against 
the  defendants  for  want  of  an  affidavit  of  de- 
fence ;  the  amount  to  be  ascertained  by  the  pro- 
thonotary,  which  was,  eo  die,  ascertained  to  be 
I7473.07;  upon  which  a  fi.  fa.,  and,  subse- 
quently, a  lev.  fa.  issued,  and  annexed  to  the 
latter  was  a  copy  of  the  list  of  machinery  con- 
tained in  the  claim. 

Subsequently  the  defendants  presented  a  peti- 
tion and  affidavit,  to  open  the  judgment  and 
stay  the  levari  facias,  on  which  a  rule  nisi  was 
granted.  The  rule  was  afterwards  discharged, 
and  in  August,  1877,  judgment  was  entered  in 
favor  of  the  plaintiffs  in  the  sum  of  J6037.05. 
On  this  judgment  an  alias  levari  facias  issued, 
and  annexed  to  it  was  a  list  of  machinery ;  but 
in  the  list  there  was  only  a  portion  of  the  articles 
inserted  that  were  mentioned  in  the  original 
claim ;  the  rest  were  omitted. 

The  defendants  took  this  writ,  and  assigned 
for  error  the  original  entry  of  the  judgment, 
"  against  the  defendants"  for  want  of  an  affidavit 
of  defence,  and  the  subsequent  entry  of  a  similar 
judgment  for  a  reduced  amount. 

F,  Bertolette  and  James  E,  Gowen,  for  the 
plaintiff  in  error. 

The  judgments  of  the  Court  below  being 
against  the  defendants /^rj^«<7/^  were  erroneous. 
The  claim  was  filed  under  the  Act  of  February 
17,  1858,  and  should  have  conformed  strictly  to 
the  provisions  of  that  Act,  which  declares  that 
the  claim  should  be  filed  against  certain  improve- 
ments, etc.,  upon  which  work  was  done  and 
materials  furnished,  and  be  limited  to  the  interest 

by  the  mechanics,  machinists,  persons,  or  material-men 
entering  liens  thereon." 

This  Act  was  subsequently  extended  by  Act  of  April  4, 
1868,  to  Carbon  County. 
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of  the  lessee  in  the  specified  articles.  But  in 
this  claim,  there  were  a  large  number  of  articles 
upon  which  no  work  or  material  was  alleged  to 
have  been  done  or  furnished.  This  was  an  in- 
curable defect. 

Sumraerville  v,  Wann,  i  Wr.  184. 
Esterlye's  Appeal,  4  Sm.  192. 
Carey  v,  Wintersteen,  10  Sm.  395. 
St.  Clair  Coal  Co.  v.  Martz,  25  Sm.  384. 

The  claim  should  have  furnished  sufficient 
data  for  the  sheriff  to  go  upon,  without  annexing 
another  list  of  articles  to  the  writ  of  levari  facias, 
which  was  irregular.  The  Court  erred  in  reduc- 
ing the  amount  of  the  first  judgment. 

H.  Green ^  for  the  defendant  in  error. 

Entering  judgment  against  the  defendants  per- 
sonally is  no  ground  for  reversal.  If  necessary 
it  could  be  amended.  The  objection  that  the 
lien  is  not  sufficiently  precise  is  too  technical, 
especially  after  judgment.  The  description  in 
the  claim  is  sufficiently  precise.  The  claim,  by 
the  statute,  may  be  filed  not  only  against  the  im- 
provements, etc.,  but  also  against  the  interest  of 
the  tenants  therein.  The  claim  of  the  lien 
upon  the  '*  immediately  adjacent  machinery** 
does  not  seek  to  include  any  machinery  not 
connected  with  that  furnished  by  the  plaintiff. 
It  would  be  impossible  to  describe  separately  each 
bolt  or  bar  furnished.  The  suggestion  that  each 
item  should  have  the  name  appended  to  it  is 
hypercritical. 

If  the  alias  levari  facias  was  erroneous  by  rea- 
son of  its  generality,  that  is  no  ground  for  rever- 
sal of  the  judgment ;  for  we  have  carefully  restrict- 
ed, by  a  schedule  annexed,  the  operation  of  the 
writ  to  those  things  which  are  bound  by  our  lien. 

May  5,  1879.  The  Court.  The  record  in 
this  case  presents  a  series  of  irregularities  and 
errors,  some  of  which  are  fatal  to  the  lien. 
When  a  special  security  and  remedy  are  given  to 
a  favored  class  of  creditors,  it  is  not  asking  too 
much  to  require  them  to  conform  with  reason- 
able accuracy  to  thd  provisions  of  the  law  de- 
signed for  their  benefit.  If  this  is  done,  unne- 
cessary complications,  involving  disinterested 
parties  in  litigation,  and  imperiling  the  rights  of 
creditors  and  others,  may  be  avoided.  The  pro- 
perty against  which  the  lien  is  given  should  be 
,so  accurately  described  that  when  judgment  is 
obtained  on  the  scire  facias,  the  writ  of  levari 
facias,  following  the  claim,  may  so  designate  the 
property  and  extent  of  the  interest  therein  to  be 
sold,  that  a  separate  schedule  will  not  be  required 
for  the  guidance  of  the  sheriff. 

The  plaintiff  below  undertook  to  file  a  lien 
under  the  Act  of  February  17,  1858,  entitled, 
"An  Act  relative  to  mechanics*  liens  in  the 
counties  of  Luzerne  and  Schuylkill,**  which  ex- 
tends the  provisions  of  the  mechanics*  lien  law 
**to    all  improvements,   engines,   pumps,   ma- 


chinery, screens,  and  fixtures  erected  or  put  up 
by  tenants  of  leased  estates  on  land  of  others  in 
the  counties  of  Luzerne  and  Schuylkill,  and  to 
all  mechanics  and  material  men  doing  work  or 
furnishing  the  articles  or  materials  therefor." 
This  Act  was  subsequently  extended  to  Carbon 
County.  By  the  express  terms  of  the  proviso, 
the  lien  thereby  **  created  shall  extend  only  to 
the  interest  of  the  tenant  or  tenants,  lessee  or 
lessees  therein,  and  to  the  improvements,  en- 
gines, pumps,  machinery,  screens,  and  fixtures, 
erected,  repaired,  or  put  up  by  mechanics,  ma- 
chinists, persons,  or  material-men  entering  liens 
thereon.**  The  lien  is  thus  limited  to  the  inter- 
ests of  the  tenants  in  the  specific  improvements 
and  machinery  upon  which  the  services  and  labor 
are  bestowed,  or  for  which  materials  are  fur- 
nished. (St.  Clair  Coal  Co.  v.  Martz,  25  P.  F. 
Smith,  384.) 

From  the  statement  in  this  case  it  appears  that 
the  claim  was  filed  against  the  **  improvements, 
engines,  pumps,  machinery,  screens,  and  fix- 
tures, erected  or  put  up  on  the  aforesaid  lease- 
hold estate  of  E.  B.  Ely  &  Co.,  and  the  interest 
of  E.  B.  Ely  &  Co.j  tenants  in  and  to  the  said 
improvements,  engines,  pumps,  machinery, 
screens,  and  fixtures,  and  their  interest  in  and  to 
so  much  other  improvements,  engines,  pumps, 
machinery,  screens,  and  fixtures,  etc.,  imme- 
diately adjacent  thereto,  as  may  be  necessary  for 
the  ordinary  and  useful  purposes  thereof.**  The 
claim  was  thus  filed  not  only  against  the  interest 
of  E.  B.  Ely  &  Co.  in  the  improvements,  en- 
gines, etc.,  but  against  the  improvements, 
engines,  etc.  themselves;  and  also  against  a 
number  of  undefined  structures  and  articles  adja- 
cent thereto,  upon  which  it  is  not  claimed  that 
any  work  was  done,  or  for  which  any  materials 
were  furnished  by  the  claimants.  It  was  not 
confined,  as  the  Act  provides,  to  the  specific  im- 
provements upon  which  the  work  was  done,  or 
for  which  materials  were  furnished.  Appended 
to  the  claim  is  a  schedule  entitled  **List  of  ma- 
chinery on  premises  of  E.  B.  Ely  &  Co.**  Pre- 
sumably this  was  intended  to  designate  all  the 
machinery  on  the  leasehold  premises.  Certain 
articles  of  machinery  in  the  list  have  the  name 
of  the  claimant  written  opposite  them,  and  in  a 
few  instances  there  is  added  to  the  name  a 
memorandum  of  articles  and  materials.  From 
this  it  might  possibly  be  conjectured  that  the 
claimant  performed  work  upon  or  furnished  ma- 
terials for  the  machinery  thus  designated  by  his 
name;  and  where  particular  articles  are  men- 
tioned in  the  memoranda  attached  to  his  name, 
it  might  perhaps  be  inferred  that  these  specific 
articles  were  furnished;  but  after  all,  it  would  be 
only  a  matter  of  inference  or  conjecture.  There 
is  an  entire  absence  of  that  certainty  and  pre- 
cision which  should  characterize  a  statement  that 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


143 


forms  the  basis  of  a  special  lien,  which,  if  not 
otherwise  satisfied,  is  designed  to  be  enforced  by 
a  judicial  sale,  resulting  in  a  transfer  of  title. 
The  proceeding  is '/«  reniy  and  the  claim  should 
be  so  certain  and  definite  as  to  indicate  with  at 
least  reasonable  precision  the  property  that  is  to 
be  subjected  to  the  lien,  and  the  extent  thereof. 
Without  this  it  fails  to  furnish  sufficient  data  for 
the  entry  of  a  judgment  upon  which  the  levari 
must  issue  for  the  sale  of  the  property.  In  this 
case  the  claim,  as  filed,  was  incurably  defective, 
and  wholly  insufficient  to  justify  the  Court  in 
entering  judgment  for  want  of  an  affidavit  of  de- 
fence. There  was  no  act  done,  or  omitted  to 
be  done,  by  the  defendants  below  that  could  have 
the  effect  of  waiving  these  defects.  Their  failure 
to  file  an  affidavit  did  not  do  so.  It  was,  of 
course,  informal  to  enter  judgment  against  the 
defendants  personally  in  such  a  proceeding;  but 
if  there  was  no  other  difficulty  in  the  way  this 
might  be  treated  as  amended. 

The  judgment  is  reversed  and  set  aside,  and  it 
is  now  ordered  that  the  lien  be  stricken  from  the 
record. 

Opinion  by  Sterrett,  J. 


May  '79,  85.  May  12,  1879. 

Rose  and  Wife  v.  Latshaw  et  al. 

Hmband  and  wife— Judgment  confessed  directly 
to  wife — Execution  thereon. 

In  the  absence  of  fraud,  an  execution  may  lawfully 
issue,  with  the  husband's  consent,  upon  a  judgment  con- 
fessed directly  to  the  wife  by  the  husband. 

Error  to  the  Common  Pleas  of  Bedford 
County. 

Case  stated,  wherein  Aaron  Rose  and  Catha- 
rine his  wife,  for  the  use  of  the  said  Catharine, 
were  plaintiffs,  and  Abram  LatShaw  et  al.  de- 
fendants.    The  material  facts  were  as  follows : — 

Aaron  Rose  being  indebted  to  his  wife  gave 
her  his  judgment  exemption  note,  for  $55.32 
with  interest,  upon  which  judgment  was  entered 
without  the  intervention  of  a  trustee,  kfi.fa. 
was  issued  thereon  with  the  consent  and  at  the 
request  of  the  said  Aaron  Rose,  and  subsequently 
a  vend.  exp.  under  which  the  personal  property 
of  Aaron  Rose  was  sold  by  the  sheriff,  Catha- 
rine Rose  being  the  purchaser.  The  property 
bought  by  her  at  this  sale  was  worth  I94.05. 
After  the  said  sheriff's  sale,  Abram  Latshaw  et  aL 
(the  defendants  in  the  case  stated),  holding  judg- 
ments against  Aaron  Rose,  issued  executions 
thereon  and  placed  them  in  a  constable's  hands, 
who  levied  upon  the  same  property  sold  at  the 
sheriff's  sale  to  Catharine  Rose,  and  again  sold  the 
same,  as  the  property  of  Aaron  Rose^  in  satisfac- 
tion of  their  judgments. 


Judgment  to  be  entered,  for  plaintiffs,  for 
I94.05  if  the  Court  should  be  of  opinion  (1) 
That  the^./tf.  and  vend,  ex.  upon  the  said  judg- 
ment to  Catharine  Rose,  were  legally  issued; 
(2)  That  the  sheriff's  sale  of  Aaron  Rose's  per- 
sonal property  to  Catharine  Rose  passed  title  to 
her;  (3)  that  Catharine  Rose  could  issue  execu- 
tion, levy  upon,  and  sell  the  property  of  the  hus- 
band upon  said  judgment,  confessed  directly 
to  her  by  him,  without  the  intervention  of  a  trus- 
tee. 

After  argument,  the  Court  (Hall,  P.  J.) 
entered  judgment  for  defendants  as  to  the  said 
sum  of  194.05.  The  plaintiffs  took  this  writ, 
assigning  for  error,  the  refusal  of  the  Court  to 
enter  judgment  for  plaintiffs  for  said  sum. 

(Counsel  submitted  the  case  without  oral 
argument  on  their  paper-books,  from  which  the 
following  arguments  are  taken.) 

Russell  b*  Longenecker,  for  plaintiffs'in  error. 

The  judgment  was  a  valid  one  (Williams's 
Appeal,  II  Wr.  307),  and  although  it  is  said  that 
the  policy  of  the  law  does  not  permit  an  adver- 
sary execution  to  be  issued  by  a  wife  against  her 
husband,  yet  where  the  execution  is  not  adver- 
sary, but  on  the  contrary  is  issued  with  the  consent 
and  at  the  request  of  the  husband,  there  is  nothing 
in  the  law  or  public  policy  to  forbid  it. 
Shade  v.  Shade,  5  Clarke's  P.  L.  J.,  493. 
Williams's  Appeal,  1 1  Wr.  307. 

J.  M.  Reynolds,  for  defendants  in  error. 

Consent  cannot  take  from  an  execution  its  ad- 
versary character.     Besides,  to  allow  such  a  pro- 
ceeding, would  open  the  door  to  fraud. 
"Williams's  Appeal,  supra. 
Marvin's  Estate,  30  Leg.  Int.  361. 

The  dictum  of  Pearson,  J.  in  Shade  v.  Shade 
(supra)  ^  did  not  secure  the  sanction  of  this 
Court  in  the  subsequent  case  of  Williams's  Ap- 
peal. 

May  26,  1879.  The  Court.  When  it  was 
judicially  declared  that  a  judgment  given  by  a 
husband  to  his  wife  to  secure  her  separate  estate, 
is  not  void  in  law  or  equity,  because  of  the  legal 
unity  of  the  parties,  a  principle  was  settled  which 
entitles  the  plaintiffs  to  recover.  In  Williams's 
Appeal  (11  Wright,  307),  the  only  question  for 
adjudication  was  the  validity  of  a  judgment  upon 
a  bond  confessed  by  virtue  of  a  warrant  of  attor- 
ney, in  favor  of  Hannah  Moore  against  her  hus- 
band ;  and  in  Shade  v.  Shade  (5  Clark  Pa.  L.  J. 
^-  593)»  ^  ^^^^  question  was  alone  presented. 
The  latter  was  first  decided,  and  Pearson,  P.  J., 
in  an  able  and  lucid  opinion,  held  that  a  husband 
could  lawfully  confess  judgment  in  favor  of  his 
wife ;  adding  a  dictum,  that  with  the  husband's 
consent,  execution  could  be  lawfully  awarded. 
So  in  Williams's  case  there  was  no  occasion  to 
say  that  execution  could  not  issue  upon  such  a 
judgment ;  it  was  a  mere  dictum^  not  a  point  de- 
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termined  by  the  Court.  The  opinion  of  Agnew, 
J.,  logically  leads  to  the  sequence  that  an  execu- 
tion, issued  upon  a  judgment  in  favor  of  a  wife, 
against  her  husband  is  not  void. 

At  common  law  husband  and  wife  are  one  per- 
son, and  a  man  could  no  more  confcSs  judgment 
to  his  wife  than  to  himself.  For  the  same  rea- 
son his  deeds,  contracts,  and  gifts  to  his  wife 
without  a  trustee,  were  void,  but  these  have  long 
been  supported  in  equity.  At  law  the  existence 
of  a  woman  during  her  marriage  was  suspended 
in  most  respects  as  regarded  rights  of  things. 
The  equity  doctrine  which  sustains  conveyances 
and  gifts  to  her  by  her  husband,  without  the  in- 
tervention of  a  trustee,  recognizes  her  personal 
existence,  and  is  not  an  invasion  of  the  true 
principle  of  unity  consequent  upon  marriage. 
Two  persons  are  united,  but  it  is  not  now  true 
that  the  identity  of  one  is  lost.  In  Pennsylvania 
a  wife's  fequi table  rights  have  been  maintained  in 
actions  at  law ;  for  rules  in  equity  and  of  law  are 
enforced  in  the  same  forms  of  procedure.  Prac- 
tically, principles  of  equity  are  a  part  of  our  laws. 
It  having  been  established  that  a  man's  convey- 
ances and  gifts  to  his  wife  are  good  between 
themselves,  and  against  all  the  world,  when  not 
fraudulent,  it  directly  followed  that  a  judgment 
to  her,  confessed  or  suffered  by  him,  is  of  like 
force  ;  and  it  would  seem  inevitable  that  execu- 
tion could  be  lawfully  issued  upon  that  judg- 
ment. 

Public  policy  forbids  adversary  proceedings  at 
law,  without  a  trustee  for  the  wife,  against  her 
husband.  When  he  confesses  judgment  to  her, 
or  wittingly  suffers  it  to  be  entered  by  default,  no 
one  can  avoid  it  unless  for  fraud.  In  legal  con- 
templation the  judgment  is  the  act  of  the  Court. 
A  judicial  writ  is  the  command  of  the  Court. 
It  may  be  set  aside  for  irregularity  but  if  it  be 
not,  and  is  not  void,  all  proceedings  will  be  held 
valid  as  if  it  were  regular.  For  many  causes  an 
execution  for  seizure  and  sale  of  property  in  satis- 
faction of  a  judgment  may  be  voidable,  but  if  not 
voided  before  the  sale  and  satisfaction  it  will  pro- 
tect the  officer  who  obeyed  it  and  support  the 
title  of  the  purchaser.  Execution  of  a  judgment 
voluntarily  suffered  by  the  husband,  is  no  more 
adversary  than  was  the  entry  of  judgment.  In 
one  sense  both  are  adversary ;  where  either  is 
with  his  consent  it  is  not  adverse  in  the  sense 
which  the  law  forbids,  for  it  does  not  disturb 
domestic  relations. 

We  have  taken  no  account  of  the  foreboded  ills 
to  follow  a  decision  that  a  wife's  execution  on  a 
judgment  against  her  husband  is'  not  a  nullity. 
The  Commonwealth  is  none  the  worse  for  the 
advanced  legislation  for  security  of  married 
women  in  the  ownership  and  enjoyment  of  their 
property,  and  will  not  be  hurt  if  they  are  allowed 
process  for  collecting  money  honestly  their  due. 


An  insolvent  debtor  may  exhaust  his  means  in 
payment  of  a  favored  creditor  or  he  may  confess 
judgment  to  that  creditor  and  all  his  property  be 
seized  in  satisfaction  thereof.  This  has  long 
been  the  law,  and  now  that  the  statute  secures 
the  wife  her  separate  estate,  when  the  husband 
owes  her  he  may  rightly  give  her  the  preference. 
If  fraud  be  alleged,  the  requisite  proof  to  establish 
it  is  no  stronger  when  the  preference  is  given  to 
a  wife  than  if  to  a  stranger,  and  far  greater  strict- 
ness in  proof  is  imposed  upon  a  wife  to  make 
out  her  claim  than  upon  others. 

Judgment  reversed,  and  judgment  is  now 
entered  for  the  plaintiffs  for  one  hundred  and 
two  dollars  and  fifty-five  cents  (1102.55)  with 
interest  from  Sept.  7,  1877. 

Opinion  by  Trunkey,  J. 


Common  i3I^as— l.ah). 


C.  P.  No.  I.  March  9,  187S. 

Middleton's  Executors  v.  Middleton. 

Practice — Removal  of  causes — Act  of  March  J, 

i8js —  Citizenships  when  not  a  ground  of  re- 

movaL 

Rule  to  show  cause  why  a  petition  for  the  re- 
moval of  a  cause  to  the  United  States  Court 
should  not  be  dismissed. 

This  was  a  sci.  fa.  to  revive  a  judgment  ob- 
tained against  the  petitioner,  John  W.  Middle- 
ton,  by  the  plaintiffs*  testator  in  his  lifetime. 
The  defendant  filed  an  affidavit  of  defence,  and 
afterwards  filed,  in  due  form,  his  petition  and 
bond  for  the  removal  of  the  cause  to  the  Federal 
Court.  The  petition  set  forth,  inter  alia^  that 
the  petitioner  was  a  citizen  of  Pennsylvania; 
that  the  testator  was  at  the  time  of  his  death  a 
citizen  of  New  Jersey;  and  that  two  of  the  plain- 
tiffs, executors  of  said  testator,  were  citizens  of 
New  Jersey,  and  the  other  two  citizens  of  Penn- 
sylvania. 

G.  Bull2J\^  /.  H,  Campbell,  for  the  rule. 

The  Act  of  March,  3,  1875,  providing  for  the 
removal  of  causes,  does  not  apply  where  the  de- 
fendant is  sued  in  his  own  forum ;  a  fortiori,  it 
cannot  apply  here,  where  two  of  the  plaintiffs 
reside  within  the  jurisdiction  of  the  same  forum 
as  that  of  the  defendant. 

Act  of  March  3,  1875,  i  ^'*  Statutes  at  Large,  470. 
Dunham  v.  Baird,  i  Weekly  Notes,  493. 

The  estate  being  in  this  forum,  and  ancillary 
letters  taken  out  here,  the  domicil  of  the  plain- 
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tiffs  is  located  here  for  the  purposes  of  this  case. 
The  place  of  administration  fixes  the  location  of 
the  executors  plaintiffs,  and  it  is  immaterial 
whether  they  are  actually  resident  here  or  not. 

J,  C  Longstreth,  contra. 

Whether  this  is  a  proper  case  for  removal  or 
not  is  for  the  Federal  Court  to  determine.  This 
is  a  controversy  between  the  estate  of  a  citizen 
of  New  Jersey  and  a  citizen  of  Pennsylvania,  and 
is  within  the  meaning  of  the  Act  of  March  3, 

1875- 

Gil]e5ipie  v.  Jamison,  34  Leg.  Int.  58. 

March  23,  1878.  The  Court.  It  has,  we 
think,  always  been  held,  that  the  citizenship  of 
the  parties  to  the  record  alone  must  be  looked 
to,  in  determining  the  question  of  the  right  of 
removal  of  a  cause  from  the  State  Court  into  the 
Circuit  Court  of  the  United  States.  In  the  pre- 
sent case  the  suit  is  brought  by  four  executors, 
and  their  citizenship,  and  not  that  of  the  de- 
cedent, must  determine  the  right  of  the  defend- 
ant to  remove  it.  Two  of  the  plaintiffs  are  citi- 
zens of  the  State  of  New  Jersey,  and  two  of*  the 
State  of  Pennsylvania.  That,  however,  is  not 
sufficient.  It  was  decided  by  the  Circuit  Court 
of  the  United  States  in  Wilson  v,  Blodget  (4 
McLean,  363),  that  a  suit  cannot  be  removed, 
when  a  part  of  the  plaintiffs  or  defendants  are 
citizens  of  the  State  where  the  suit  i3  brought, 
and  part  of  some  other  State.  The  citizenship 
of  each  individual  must  be  such  as  to  make  the 
suit  removable.  Both  of  the  points  raised  in  this 
case  will  be  found  decided  by  the  Circuit  Court 
of  the  United  States  in  Administrators  of  Belknap 
V.  Northern  Railroad  Co.  (25  Vt.  715). 

Rule  absolute. 

Opinion  by  Biddle,  J. 

[Sec  next  case.     And  see  ante,  p.  133.] 


C.  P.  No.  4.  March  4,  1879. 

Eby  V.  The  Northern  Pacific  R.  R.  Co. 

Practice — Removal  of  causes — Time  of  filing 

petition  for  removal — Sections  6jp  and  040  of 

the  Revised  Statutes  of  the  U,  S, 

Petition  for  removal  to  the  Circuit  Court  of 
the  United  States. 

The  defendant  corporation,  having  entered  its 
appearance  in  the  Common  Pleas,  afterwards  filed 
its  petition  for  the  removal  of  the  cause  to  the 
Federal  Court,  setting  forth  that  it  was  a  cor- 
poration organized  under  the  laws  of  the  United 
States. 

R.  Z.  Ashhurst,  for  the  petition. 

As  the  defendants  aver  in  their  petition  that 
they  are  a  corporation  organized  under  the  laws 
of  the  United  States,  the  petition  for  removal 
must  be  granted. 

Rev.  Stat's,  U.  S.  set.  640,  Rev.  Stats,  p.  1 14, 
Taylor  v.  Rockefeller,  6  Weekly  Notes,  283. 
Arthur  v.  Ins.  Co.,  Id.  403. 


The  provision  of  sec.  639  of  the  Revised  Sta- 
tutes which  requires  the  petition  to  be  filed  at  the 
time  of  entering  the  appearance  does  not  apply 
to  corporations  organized  under  the  laws  of  the 
United  States. 

F,  E,  Bmwster,  contra. 

Sec.  640  Revised  Statutes  refers  to  the  preced- 
ing section,  which  provides  that  the  petition  must 
be  filed  at  the  time  of  entering  the  appearance. 
As  this  has  not  been  done  there  can  be  no  re- 
moval. 

C.  A.  V, 

April  19, 1879.  The  Court.  The  petitioner 
is  a  railroad  corporation  organized  under  the 
laws  of  the  United  States,  having  been  originally 
incorporated  by  the  Act  of  Congress  approved 
July  2,  1864,  and  subsequently  reorganized  by 
the  purchasers  at  a  sale  made  under  a  decree  of 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  for  the  foreclosure 
of  a  mortgage  created  by  authority  of  a  joint 
resolution  of  Congress  passed  May  31,  1870. 
By  Sec.  640  of  the  Revised  Statutes  of  the  U.  S. 
(Rev.  Stat.  p.  114),  it  is  enacted  that  **any  suit 
commenced  in  any  Court  other  than  a  Circuit  or 
District  Court  of  the  United  States  against  any 
corporation  (other  than  a  banking  corporation) 
organized  under  a  law  of  the  United  States,  may 
be  removed  for  trial  into  the  Circuit  Court  for 
the  District  where  such  suit  is  pending,  upon  the 
petition  of  such  defendant,  verified  by  oath,  stating 
that  such  defendant  has  a  defence  arising  under 
or  by  virtue  of  the  Constitution  or  of  any  treaty 
or  law  of  the  United  States.  Such  removal  in 
all  other  respects  shall  be  governed  by  the  pro- 
visions of  the  preceding  section."  The  provi- 
sions of  the  preceding  section  (sec.  639)  here  *» 
referred  to  are  plainly  the  provisions  which  re-  ^ 
quire  the  petitioner,  at  the  time  of  filing  his 
petition,  to  offer  good  and  sufficient  surety  for 
his  entering  in  such  Circuit  Court,  on  the  first  day 
of  its  session,  copies  of  the  process  against  him, 
and  of  all  pleadings,  depositions,  testimony,  and 
other  proceedings  in  the  cause.  *  The  provision 
of  sec.  639  which  requires  the  petition  for  re- 
moval to  be  filed  in  the  State  Court  at  the  time  of 
entering  an  appearance  there,  applies  only  to  a 
suit  against  an  alien,  or  against  a  citizen  of  an- 
other State. 

The  defendant  in  the  present  case  does  not 
fall  within  either  of  these  descriptions.  A  cor- 
poration chartered  by  Congress  is  neither  an  alien 
nor  a  citizen  of  another  State.  It  is  not  a  for- 
eign corporation,  but  a  corporation  which  has  a 
legal  existence  ip  Pennsylvania,  and  in  every  one 
of  the  United  States.  For  a  corporation,  as  we 
had  occasion  to  point  out  in  this  very  case  on  a 
hearing  upon  another  motion  (6  Weekly  Notes, 
385),  has  a  legal  existence  any  where  within  the 
limits  of  the  sovereignty  from  which  its  corporate 
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existence  is  derived,  and  cannot  be  said  to  be 
foreign  to  a  jurisdiction  which  constitutes  a  part 
of  that  sovereignty. 

The  objection,  therefore,  that  the  petition  for 
removal  is  too  late,  and  ought  to  have  been  filed 
at  the  time  of  entering  an  appearanct,  is  without 
foundation.  Suits  commenced  in  the  State 
Courts  against  corporations  organized  under  the 
laws  of  the  United  States  may  be  removed  at  any 
time  before  trial  or  final  hearing,  upon  a  petition 
accompanied  by  the  affidavit  and  tender  of  secu- 
rity required  by  the  statute. 

The  petition  is  allowed. 

Opinion  by  Thayer,  P.  J. 

[See  last  case.] 


C.  P.  No.  2.  March  29, 1879. 

Smethurst  v.  Oppenheimer. 

Assignment  for  creditors  and  attachment  execu- 
tion on  same  day — Priority, 

Rule  for  judgment  against  garnishee. 

Plaintiff  having  obtained  judgment  against  the 
defendant,  issued  an  attachment  sur  judgment 
against  one  Schnaitman  as  garnishee.  In  his  an- 
swer to  the  interrogatories  he  admitted  a  certain 
sum  in  his  hands,  but  set  up  that  the  attachment 
had  been. served  on  him  on  December  20,  1878, 
about  1 1. 15  A.  M.,  and  that  on  the  same  day  the 
defendant  had  made  a  general  assignment  for 
the  benefit  of  his  creditors,  which  had  been  duly 
recorded  within  thirty  days. 

Lex  J  for  the  rule. 

Pierce,  contra. 

April  5,  1879.  The  Court.  There  is  no 
presumption  of  law  as  to  priority  in  such  a  case 
as  this,  upon  which  we  can  give  judgment.  See 
Boyer's  Estate  ( I  Sm.  432),  and  Ladley  e^.  Creigh- 
ton  (20  Sm.  490). 

Rule  discharged. 


C.  P.  No.  2.  May  24,  1879. 

In  re  Philadelphia  Relief  Association. 

Application  for  charter — Action  of  the  Court  is 
an  adjudication. 

Motion  for  leave  to  withdraw  an  application 
for  charter. 

A  charter  of  an  intended  corporation,  whose 
character  and  object  was  the  maintenance  of  a 
society  for  benefiiing  and  aiding  the  widows  and 
orphans  of  deceased  members  or  their  heirs  and 
assigns,  was  presented  to  the  Court  on  Saturday, 
March  29,  1879,  and  was  disapproved,  on  the 
ground  that  it  was  virtually  a  charter  for  an  in- 
surance company,  and  not,  therefore,  within  the 
class  of  corporations  to  be  created  by  the  Courts 
under  section  3  of  the  Act  of  Assembly  of  April 


29,  1874;  whereupon  this  motion  was  made  for 
leave  to  withdraw  the  application  for  a  charter. 

G.  T.  DiesSy  for  the  motion. 

The  Court.  The  application  for  a  charter 
and  the  refusal  to  approve  it  constitute  an  ad- 
judication, and  this  application  is  practically  for 
leave  to  withdraw  a  record  of  the  Court.  This 
we  cannot  sanction. 

Motion  refused. 


C.  P.  No.  2.  May  3,  1879. 

Bradley  v.  Dusenbeny  et  al. 

Affidavit  of  defence  law — Practice — No  amend- 
ment of  the  record  after  the  statutory  time  for 
judgment  will  entitle  the  plaintiff  to  judgment 
under  the  affidavit  of  defence  law. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  affidavit  suggested  that  the  copy  of  book 
entries  filed  did  not  entitle  plaintiff  to  judgment, 
because  the  suit  was  against  Dusenberry  and  an- 
other, and  the  charge  in  the  book  entries  was 
against  Dusenberry  only. 

T.  y.  Diehly  for  the  rule,  offered  to  amend 
the  record  so  as  to  leave  Dusenberry  the  only 
defendant. 

A.  Shields,  contra. 

The  Court.  The  plaintiff  not  being  entitled 
to  judgment  when  the  statutory  time  for  judg- 
ment arrived,  cannot  put  himself  in  a  better 
pTosition/t^r  the  purpose  of  this  judgment,  by  any 
subsequent  amendment. 
Rule  discharged. 


C.  P.  No.  2.  March  15,  1879. 

State  Bank  v.  Shaw  et  al. 

Attachment  under  Act  of  1869 —  IVhen  not  dis- 
solved, cUthough  allegations  of  fraud  are  de- 
nied. 

Sur  rule  to  dissolve  attachment. 
This  was  a  suit  upon  a  promissory  note,  begun 
by  attachment  under  the  Act  of  17th  March, 
1869.  The  affidavit  upon  which  the  attachment 
was  granted  averred  that  the  debt  had  been 
fraudulently  contracted  as  follows :  Shaw,  one  of 
the  defendants,  had  brought  the  note  in  suit  to 
the  State  Bank  of  Camden,  N.  J.,  for  discount. 
The  cashier  asked  him  if  the  note  was  genuine 
business  paper  or  merely  an  accommodation 
note.  Shaw  replied  that  it  was  business  paper, 
and  on  the  faith  of  that  representation,  which 
was  false,  the  bank  discounted  the  note. 

The  depositions  taken  fqr  the  defendants  in 
behalf  of  the  rule  contradicted  point  blank  these 
averments  of  the  affidavit. 
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Buddy  for  the  rule. 

The  contradiction  by  our  depositions  of  Mar- 
tindale,  the  cashier  of  the  bank  who  made  the 
afl&davit,  ought  to  be  sufficient  to  dissolve  the 
attachment. 

The  Court.  While  there  still  appears  on  the 
face  of  the  depositions  suflScient  to  raise  a  pre- 
sumption of  fraud  in  this  transaction,  the  attach- 
ment cannot  be  dissolved. 

Rule  discharged. 


C.  P.  No.  2.  April  12,  1879. 

Birch  V.  Gregory. 

Affidavit  of  defence  law — Book  entries  of  phy- 
sician for  ^^ visits  and  medicine^* — When  not 
within  the  Act, 
Rule  for  judgment  for  want  of  a  sufficient 

affidavit  of  defence. 
Assumpsit  for  services  rendered  and  medicine 

furnished  by  a  physician. 
The  copy  of  entries  from  plaintiffs  book  of 

original  entry  consisted  of  items  similar  to  the 

following,  viz. : — 

Cornelia  Gregory. 

1877.    Dr.     To  John  P.  Birch,  M.D. 
Sept.  28.  To  I  visit  and  medicine      .     1     .     I1.50 
«    29.    "   2    **  "  ...       3.00 

etc.  etc.  etc. 

The  affidavit  of  defence  suggested  that  the 
copy  filed  is  not  such  as  entitles  plaintiff  to  judg- 
ment for  want  of  an  affidavit  of  defence. 

A,  If,  Gangewer,  for  rule. 

Meiiors,  contra. 

The  Court.  A  lumping  charge  for  visit  and 
medicine  is  not  good. 

Rule  discharged. 


C.  P.  No.  2.  March  29,  1879. 

Wiltbank  v.  Scattergood. 

Assigned  estate — Reconveyance  by  assignee — Pub- 
lication ordered  in  accordance  with  Rule  XIX. 

Petition  by  an  assignee  of  an  insolvent's  estate 
for  leave  to  reconvey. 

Diehl,  for  the  petition. 

The  Court.  The  practice  has  been  to  order 
publication  in  the  manner  provided  by  Rule 
XIX.  relating  to  notice  to  creditors. 

Ordered  accordingly. 


e.  g).  Wi%ix'\ti  €ourt— 
^Irniiraltfi. 


Nov.  13, 1877;  April  4,  1879. 
The  Brig  Muriel. 
Williams,  libellant,  v.  Shallcross,  owner 
and  consignee. 

Peril  of  the  sea — Freight — Partial  loss  of  cargo 
^Burden  of  proofs''  Outputs 

A  claim  for  freight  on  a  part  of  a  cargo,  ruined  by  sea 
water  so  as  to  lose  its  character  entirely,  not  sustained; 
the  libellant  failing  to  show  the  quantity  so  ruined. 

Quare  as  to  the  liability  of  a  consignee  in  such  a  case, 
where  the  quantity  is  ascertainable. 

(i)  Libel  by  Shallcross,  owner  and  consignee 
of  a  cargo  of  potatoes,. against  the  brig  Muriel, 
for  loss  of  a  part  of  the  cargo  by  wetting  by  sea 
water. 

(2)  Libel  by  WiUiams,  Master,  against  the 
cargo,  for  freight. 

In  December,  1876,  Hyndman  shipped  a  cargo 
of  potatoes  upon  the  brig,  to  be  carried  to  Phila- 
delphia, freight  at  the  rate  of  twenty  cents  per 
Winchester  bushel,  payable  on  the  **  output"  by 
consignee.  The  master  signed  bills  of  lading, 
by  their  terms  exempting  the  ship  from  liability 
for  loss  arising  from  '* perils  of  the  sea,"  and 
receipting  for  8390  bushels,  '*more  or  less." 

Upon  arrival,  the  master  delivered  to  Shall- 
cross, who  had  purchased  the  bill  of  lading,  6937 
bushels  in  good  condition,  but  the  balance  had 
become  utterly  destroyed  by  the  action  of  sea 
water,  and  was  a  mere  mass  of  mash.  The  con- 
signee refused  to  receive  this  part,  or  to  pay 
freight  therefor.  The  master  then  shovelled  the 
mash  overboard,  without  any  measurement  of  its 
quantity,  and  sued  for  his  freight. 

The  suit  for  damage,  being  the  first  of  the 
above  actions,  was  first  heard,  and  involved 
principally  questions  of  fact  in  respect  to  stowage. 

Roney,  for  libellant  in  first  case,  and  for  re- 
spondent in  second. 

Flanders  J  for  respondent  in  first  case,  and  for 
libellant  in  second. 

Nov.  14,  1877.  The  Court  (Cadwalader, 
J.).  We  have  here  a  perishable  cargo,  with  a 
voyage  of  extraordinary  duration,  and  weather 
which,  however  described  by  the  witnesses,  ap- 
pears by  the  log  to  have  been  at  a  certain  period 
tempestuous.  The  preponderating  tendency  of 
the  proofs  is  that  the  cause  of  the  damage  suf- 
fered was  wetting  by  sea  water.  The  occurrences 
of  the  voyage  suffice  to  explain  this.  The  Mas- 
ter of  the  vessel  is  therefore  not  liable  to  the 
merchant  unless  by  reason  of  bad  stowage. 
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The  question  as  to  stowage  is  twofold.  First, 
was  there  proper  and  sufficient  dunnage?  On 
this  point  I  do  not  think  that  the  case  of  the 
libellant  is  made  out  on  the  law  and  the  facts. 
Secondly,  is  the  proof  of  the  grounding  and  ship- 
ping of  water  in  the  East  River  sufficient  to  show 
that  the  cargo  theretofore  taken  in  was  wetted  so 
that  it  was  improper  to  complete  the  lading  with- 
out reference  to  that  occurrence  ?  On  this  point, 
if  the  decision  depended  on  the  exanunation  in 
chief  of  the  steward,  the  decree  shouli,  I  think, 
be  for  the  libellant.  But  in  the  steward's  cross- 
examination,  he  says  that  he  did  not  see  any 
shipping  of  water,  and  the  master  and  the  mate 
testify  that  no  water  was  taken  in.  The  case  of 
the  libellant  is  one  of  great  hardship,  but  the 
libel  must  be  dismissed  with  costs. 

Decree  accordingly. 

An  appeal  was  taken,  but  subsequently  discon- 
tinued, whereupon  the  suit  for  freight  proceeded 
(being  the  second  of  the  above  actions). 
Flanders^  for  libellant. 

The  purpose  of  the  ship  owner  is  to  be  paid 
for  the  space  occupied,  and  for  the  transportation 
of  the  cargo.  If  its  condition  was  unsound,  that, 
it  has  already  been  decided,  was  through  no  fault 
of  the  ship.  And  if  its  condition,  whether  aris- 
ing from  a  peril  of  the  sea,  or  from  itsintrinsic  na- 
ture or  character,  is  such  that  the  quantity  cannot 
be  determined  at  the  port  of  destination,  then, 
the  criterion  is,  the  quantity  taken  in  at  the  port 
of  shipment.  Upon  that  quantity  the  freight  is 
to  be  paid. 

Steelman  v.  Taylor,  3  Ware,  52. 

Dakinr.  Oxly,  33  L.  J.  (C.  P.)  11$. 

Ganet  v.  Milhurst,  4  fur.  (N.  S.)  943. 

Gibson  v,  Sturge,  10  Exch.  622. 

Firth  V,  Barker,  2  Johns.  327. 

I  Parsons,  218. 
Roney,  for  respondent. 

The  cargo  not  remaining  in  specie,  and  not 
having  been  lost  by  an  intrinsic  defect,  but  by  a 
**  peril  of  the  sea,**  the  vessel  is  relieved  from 
liability,  but  the  consignee  is  relieved  in  like 
manner  from  the  payment  of  the  freight. 

April  12,  1879.  The  Court  (Butler,  J.V 
after  referring  to  the  former  case,  said,  in  sub- 
stance :  We  are  now  called  upon  to  determine 
whether  the  respondent  is  liable  for  freight  on 
this  part  of  the  cargo.  He  says  it  was  not  deliv- 
ered, was  lost  on  the  voyage;  that  this  rotten 
mass  of  slush  was  not  in  any  sense  potatoes.  If 
this  is  true,  he  is  not  liable.  But  the  libellant 
denies  that  it  is  true.  He  contends  that  no  part 
of  the  cargo  was  lost  in  the  sense  here  involved, 
urging  that  the  change  in  form  and  character  of 
the  part  under  consideration,  and  the  consequent 
deterioration  in  value,  is  unimportant ;  that,  al- 
though the  potatoes  assumed  a  different  shape, 
they  nevertheless  continued  to  be  potatoes. 

The  legal  principles  involved  are  familiar  and 


simple,  but  the  novelty  of  the  facts  renders  their 
application  difficult.  There  is,  however,  a  prelimi- 
nary question  to  dispose  of  before  this  point  is  pro- 
perly reached.  As  before  stated,  the  freight  was 
to  be  paid  at  the  rate  named  in  the  charter-party, 
viz.,  twenty  cents  per  Winchester  bushel,  on  the 
** output."  This  involved  a  measurement  at  the 
port  of  delivery.  The  proofs  show  a  measure- 
ment only  of  6,937  bushels,  on  which  the  freight 
has  been  paid.  The  remainder  (here  involved) 
was  shovelled  into  the  river,  without  ascer- 
tainment of  the  quantity,  neither  party  treating 
it  as  if  liable  to  freight.  It  was  susceptible 
of  measurement — could  have  been  weighed — 
without  difficulty.  How  are  we  to  ascertain  the 
quantity?  The  able  counsel  for  the  libellant 
saw  this  difficulty,  and  very  candidly  acknowl- 
edged its  seriousness  on  his  attention  being 
called  to  it.  He  endeavors  to  surmount  it  by 
taking  the  number  of  bushels  stated  in  the  bill  of 
lading  and  deducting  therefrom  the  6,937  which 
were  measured  here.  The  difference,  he  argues, 
represents  the  quantity  that  was  not  measured. 
To  this  there  are  two  objections:  First,  that  the 
bill  of  lading  itself  is  indefinite.  It  states  the 
quantity  shipped  to  be  8,390  bushels,  "more  or 
less;**  and,  second,  that  the  freight  is  to  be  paid, 
as  we  have  seen,  on  the  "output,**  giving  to  the 
shipper  all  advantages  from  shrinkage  and  dimi- 
nution from  every  cause.  If  we  knew  the  exact 
quantity  shipped,  we  could  not  know,  or  even 
approximate  with  certaiqtyi  the  quantity  brought 
here,  treating  the  decayed  mass  thrown  away  as 
potatoes.  For,  both  in  bulk  and  weight,  there 
was  serious  decrease.  Necessarily  this  must  have 
been  so. 

The  case  of  Gibson  v.  Strong  (10  Exch.  622) 
is  readily  distinguished  from  this.  There  a  quan- 
tity of  wheat  was  shipped,  to  be  paid  for  per 
bushel,  without  an  exact  ascertainment  of  quan- 
tity, but  naming  a  given  number  of  bushels  as  an 
approximate  amount.  Before  reaching  the  port 
of  delivery,  it  had  so  swollen  from  contact  with 
water  as  to  render  ascertainment  of  the  exact 
quantity  shipped  impossible.  From  the  necessi- 
ties of  the  case,  the  Court  was  compelled  to  take 
the  approximate  amount  named  and  charge  the 
shipper  accordingly.  Aside  from  other  differ- 
ences between  that  case  and  the  one  before  us, 
it  is  quite  sufficient  that  the  necessity  which 
called  for  and  alone  could  justify  what  was  there 
done,  does  not  exist  here.  The  extent  of  this 
cargo,  as  before  observed,  could  readily  have 
been  ascertained. 

No  ascertained  amount  of  "output"  being 
shown,  beyond  that  already  paid  for,  we  may 
postpone  a  consideration  of  the  important  ques- 
tion first  stated  until  its  decision  becomes  neces- 
sary.    The  libel  must  be  dismissed. 

Decree  accordingly,  with  costs. 

Oral  opinion. 
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Jan.  '79,  28.  March  36,  1879. 

Kane  v.  Commonwealth. 

ConstituHoncU  lam —  Constitution  of  Pennsylva- 
nia— Art,  I,  Sections  6,  7,  and  py  Art.  V, 
Sec.  24—Statute  of  32  Geo.  III.  ch.  60^ 
Act  of  April  J2,  J875  {J*.  Z.  42)^Right  of 
jury  to  judge  of  the  law  in  criminal  cases — 
Not  abrogated  by  the  constitutional  provision 
allowing  a  writ  of  error. 

The  Act  of  April  12,  1875  (P.  L.  42),  prohibiring  the 
sale  of  liquors  on  election  day,  makes  a  sale  during  any 
portion  of  the  twenty-four  hours  illegal. 

The  constitutional  provision  (Art.  V.  Sec.  24)  for  a 
writ  of  error  in  criminal  cases  does  not  alter  the  rule  that 
the  jury  are  judges  of  the  law  in  such  cases. 

The  jury,  having  the  legal  power  finally  to  dispose  of  a 
criminal  case  by  a  verdict  of  "  not  guilty,"  notwithstand- 
ing the  charge  of  the  Court,  have  the  legal  right  so  to  do. 

In  such  cases  the  instructions  of  the  Court,  while  they 
furnish  the  best  evidence  of  what  the  law  is,  and  may 
well  be  accompanied  by  recobimendations  why  they 
should  be  so  received  by  the  jury,  ought  to  be  nothing 
more  than  arguments  addressed  ad  verecundiam. 

Per  Sharswood,  C.  J.  '« The  power  of  the  jury  to 
judge  of  the  law  in  a  criminal  case  is  one  of  the  most 
valuable  securities  guaranteed  by  the  Bill  of  Rights." 

Error  to  the  Quarter  Sessions  of  Montgomery 
County. 

Francis  M.  Kane,  a  tavern-keeper  in  the  bor- 
ough of  Norristown,  was  indicted  for  selling 
liquor  on  election  day,  under  the  Act  of  April 
12,  1875  (P.  L.  42,  Sec.  11),  which  provides: — 

"  It  shall  not  be  lawful  for  any  person  with  or  without 
license  to  sell  to  any  person  any  intoxicating  drink  on  any 
day  on  which  elections  are  now  required  to  be  held." 

Plea,  '*  Not  guilty." 

The  evidence  showed  that  the  defendant  had 
sold  the  liquor  on  the  evening  of  the  day  on 
which  an  election  had  been  held,  after  the  hotu: 
for  closing  the  polls. 

The  defendant's  counsel  requested  the  Court 
(Ross,  P.  J.)  to  charge,  inter  alia^  (3)  The  jury 
are  judges  of  the  law  and  the  fact.  Answer.  I 
decline  to  affirm  this  point,  and  as  to  it  refer  to 
the  general  charge.     Exception. 

In  the  genersd  charge  the  Court  said:  "The 
defendant  does  not  deny  the  sale,     .... 


that  he  did  sell  after  the  polls  closed.  Is  a  sale 
under  such  circumstances  a  violation  of  the  laws 
regulating  the  sale  of  liquor  ?  I  charge  you  as 
matter  of  law,  distinctly  and  positively,  that  any 
sale  of  liquor  made  upon  the  day  upon  which 
elections  are  held,  is  a  misdemeanor  under  the 
Act  of  April  12,  1875,  Sec.  11  (P.  L.  42);  and 
that  the  word  *day,'  as  used  in  that  section,  ap- 
plies to  the  whole  twenty- four  hours  beginning 
at  midnight  of  election  morning  and  ending  at 
midnight  of  election  night.  .  .  .  The  law 
recognizes  no  fractions  of  a  day. 

"You  have  been  asked  to  disregard  the  charge 
of  the  Coiu't  as  to  the  law,  and  you  have  been 
told  that  you,  and  you  alone,  are  the  judges,  in 
a  criminal  case,  of  the  law  as  well  as  of  the  facts. 

SYou  are  instructed  by  the  senior  counsel  for  the 
lefendant  that  the  Court  can  only  express  an 
opinion  as  to  what  the  law  is,  but  that  this  opin- 
ion does  not  bind  you.  Now,  gentlemen,  it  is 
well  known  that  doctrine  was  one  that  I  rigidly 
enforced,  against,  in  many  instances,  the  protest 
of  learned  counsel.  But  I  believed  it  to  be 
grafted  in  our  system  of  jurisprudence,  and  I 
felt  a  jealous  anxiety  to  preserve  the  rights  of  the 
citizen  and  the  jury  from  judicial  domination, 
usurpation,  or  dictation.  When  a  defendant 
had  no  remedy  after  conviction,  save  a  motion 
for  a  new  trial  or  arrest  of  judgment,  based  upon 
errors  of  law,  before  the  same  Judge  who  com- 
mitted such  alleged  errors,  the  doctrine  was  wise 
and  right.  But  when  the  new  Constitution,  and 
the  legislation  in  pursuance  of  it,  gave  defend- 
ants, in  a  criminal  court,  writs  of  error,  the  rea- 
son which  led  to  the  adoption  of  the  doctrine 
ceased,  and  the  doctrine  no  longer  exists.]  It 
was  very  recently,  in  the  case  of  Commonwealth 
V.  Blasius  Pistorius,  that  I  charged  the  jury  they 
must  receive  and  be  guided  by  the  law  of  homi- 
cide as  declared  by  the  Court.  The  defendant 
was  convicted  of  murder  in  the  first  degree^ 
This  instruction  was  assigned  as  error,  but  the 
judgment  was  not  reversed  on  that  ground. 

"  You  are  the  exclusive  judges  of  the  facts;  they 
are  for  you  alone.  The  law  is  for  the  Court, 
and  you  will  be  governed  by  it,  or  you  will  not, 
as  you  have  sworn  to  do,  try  the  case  *  by  the 
law  and  the  evidence.*  -I  do  not  assert  that  I 
am  infallible.  It  is  human  to  err,  but  it  is  not 
for  you  to  declare  my  error.  If  I  err,  I  am  glad 
to  know  that  I  can  be  corrected,  and  the  de- 
fendant protected,  in  a  higher  tribunal.** 

Verdict  "guilty."  The  defendant  took  this 
writ,  assigning  as  error,  inter  aliay  the  refusal  of 
the  Court  to  charge  as  requested  (fourth  assign- 
ment), and  the  portion  of  the  general  charge  in- 
closed in  brackets  (eighth  and  ninth  assignments). 
Geo.  N.  Corson  {Geo^  W.  Bush  with  him), 
for  plaintiff  in  error. 
The  argument  of  the  Court  below,,  that  the 
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giving  of  a  writ  of  error  to  defendants  in  crimi- 
nal cases  took  away  the  power  of  the  jury  to 
determine  the  *Maw  and  the  facts,"  is  negatived 
by  the  provision  that  "trial  by  jury  shall  be  as 
heretofore,  and  the  right  thereof  remain  invio- 
late.** (Art.  I.  Sec.  6,  Const)  Since  the  adop- 
tion of  the  Constitution  of  1873,  it  has  been 
held  that  the  jury  are  judges  of  the  law  in  crimi- 
nal cases. 

Hutchinson  v.  Commonwealth,  I  Norris,  478. 
The  Court  was  in  error  in  construing  the  mean- 
ing of  the  word  **day.'*     It  was  a  doubtful  ques- 
tion, and  should  have  been  submitted  to  the 
jury. 

Cromlien  v.  Brink,  5  Casey,  524. 
Chas,  N,  AppUy  for  the  Commonwealth^  sub- 
mitted no  paper  book. 

May  5,  1879.  The  Court.  None  of  the 
specifications  of  error  are  sustained  except  the 
fourth  and  ninth — the  refusal  of  the  Court  to 
charge  as  requested  in  the  third  point,  and  the 
instruction  in  the  charge  on  the  same  subject. 
We  have  no  doubt  that  the  Court  were  right  that 
the  word  **day,"  as  used  in  the  eleventh  section 
of  the  Act  of  April  12,  1875  (Pamph.  L.  42), 
includes  the  whole  twenty-four  hours  of  the  day 
upon  which  an  election  is  held. 

We  are  of  opinion  that  the  learned  Judge 
committed  an  error  in  declining  to  affirm  the 
defendant's  third  point,  that  the  jury  in  the  case 
were  judges  of  the  law  and  the  facts.  He  admits 
that  the  law  was  as  stated  in  the  point  until  the 
Constitution  of  1873  ^^nd  the  legislation  in  pur- 
suance of  it  gave  the  defendants  in  criminal 
cases  a  writ  of  error  to  the  Supreme  Court.  We 
cannot  agree  that  in  consequence  of  these  pro- 
visions the  reason  which  led  to  the  adoption  of 
the  doctrine  ceased,  and  that  it  has  ceased,  there- 
fore, to  be  the  rule. 

I  do  not  propose  an  elaborate  examination  of 
the  question.  I  find  it  done  to  my  hand  in  a 
very  learned  and  exhaustive  opinion  of  Mr.  Jus- 
tice Hall,  of  the  Supreme  Court  of  Vermont, 
in  the  State  v.  Croteau  (23  Verm.  14),  who 
traces  the  doctrine  historically,  and  cites  and 
comments  upon  all  the  cases,  both  English  and 
American.  There  is  a  great  variety  of  opinion 
in  the  Courts  of  the  United  States  and  of  the 
several  States.  While  all  concede  that  under  the 
provisions  of  the  Bill  of  Rights  no  man  shall  be 
twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offence,  that  where  the  jury  find  in  favor  of  the 
prisoner  a  verdict  of  not  guilty,  it  is  final,  it  not 
being  in  the  power  of  the  Court  to  grant  a  new 
trial  on  the  motion  of  the  Commonwealth  and 
against  the  prisoner's  consent,  or  of  any  higher 
Court  to  reverse  the  judgment,  it  has  been 
strongly  contended  that  though  the  jury  have  the 
power  they  have  not  the  right  to  give  a  verdict 


contrary  to  the  instructions  of  the  Court  upon 
the  law  ;  in  other  words,  that  to  do  so  would  be 
a  breach  of  their  duty  and  a  violation  of  their 
oath. 

The  distinction  between  power  and  right, 
whatever  may  be  its  value  in  ethics,  in  law  is 
very  shadowy  and  unsubstantial.  He  who  has 
legal  power  to  do  anything,  has  the  legal  right. 
No  Court  should  give  a  binding  instruction  to  a 
jury,  which  they  are  powerless  to  enforce  by 
granting  a  new  trial  if  it  should  be  disregarded. 
They  may  present  to  them  the  obvious  considera- 
tions which  should  induce  them  to  receive  and 
follow  their  instructions,  but  beyond  this  they 
have  no  right  to  go.  The  argument  in  favor  of 
their  taking  the  law  from  the  Court  is  addressed 
very  properly  ad  verecundiam.  The  Court  is  ap- 
pointed to  instruct  them,  and  their  opinion  is  the 
best  evidence  of  what  the  law  is.  For  my  part 
I  consider  the  following  passage  from  the  charge 
of  Mr.  Justice  Baldwin  in  the  United  States  «r. 
Wilson  (Baldw.  99)  as  a  model  to  be  followed  by 
other  Judges,  when  called  on  to  instruct  the  jury 
upon  the  subject :  *'  We  have  thus  stated  to  you 
the  law  of  this  case  under  the  solemn  duties  and 
obligations  imposed  on  us,  under  the  clear  con- 
viction that  in  doing  so  we  have  presented  to 
you  the  true  test  by  which  you  will  apply  the 
evidence  to  the  case  ;  but  you  will  distinctly  un- 
derstand that  you  are  the  judges  both  of  the  law 
and  fact  in  a  criminal  case,  and  are  not  bound 
by  the  opinion  of  the  Court ;  you  may  judge  for 
yourselves,  and  if  you  should  feel  it  your  duty  to 
differ  from  us,  you  must  find  your  verdict  accord- 
ingly. At  the  same  time  it  is  our  duty  to  say, 
that  it  is  in  perfect  accordance  with  the  spirit  of 
our  legal  institutions  that  Courts  should  decide 
questions  of  law  and  the  juries  of  fact ;  the  na- 
ture of  the  tribunals  naturally  leads  to  this  divi- 
sion of  duties,  and  it  is  better  for  the  sake  of 
public  justice  that  it  should  be  so.  When  the  law 
is  settled  by  a  Court  there  is  more  certainty  than 
when  done  by  a  jury,  it  will  be  better  known 
and  more  respected  in  public  opinion.  But  if 
you  are  prepared  to  say  that  the  law  is  different 
from  what  you  have  heard  from  us,^  you  are  in 
the  exercise  of  a  constitutional  riglit  to  do  so. 
We  have  only  one  other  remark  to  make  on  this 
subject.  By  taking  the  law  as  given  by  the  Court 
you  incur  no  moral  responsibility  \  in  making  a 
rule  of  your  own  there  may  be  some  danger  of  a 
mistake." 

No  one  acquainted  with  the  life  ofthe  founder 
of  this  Commonwealth  can  entertain  any  doubt 
of  his  opinion  or  that  of  his  friends  and  fol- 
lowers. In  1670  William  Penn  with  George 
Meade  was  tried,  under  an  indictment  for  sedi- 
tiously preaching  to  a  crowd  in  Grace  Church 
Street,  before  the  Recorder  of  London,  who 
charged  the  jury  that  the  Court  was  the  sole  judge 
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of  the  question  of  sedition,  and  that  all  they 
had  to  do  was  to  find  whether  the  defendants  had 
preached  or  not.  As  this  was  not  denied,  it  was 
a  binding  instruction  to  find  for  the  crown.  The 
jury,  however,  acquitted  the  prisoners,  and  the 
Court  considering  it  as  a  contempt,  set  a  fine  of 
forty  marks  on  each  of  the  jurors.  Edward 
Bushel,  one  of  them*,  refused  to  pay  the  fine,  and 
being  arrested,  sued  out  a  writ  of  habeas  corpus 
before  Lord  Chief  Justice  Vaughan,  who,  with- 
out hesitation,  discharged  him  from  his  illegal 
and  arbitrary  imprisonment  (Vaughan's  Rep. 
135).  In  1735,  on  the  trial  of  John  Peter  Zengu 
for  a  libel  against  the  government,  before  Chief 
Justice  DeLancey,  of  New  York,  Andrew  Ham- 
ilton, of  Pennsylvania,  certainly  the  foremost 
lawyer  of  the  colonies,  in  a  forensic  effort  in  de- 
fence of  the  prisoner,  equal  to  that  of  Erskine 
afterwards  in  the  case  of  the  Dean  St.  Asaph,  not 
only  took  the  ground  that  the  jury  had  a  right  to 
say  whether  the  publication  was  a  libel,  but  added 
in  the  most  emphatic  language:  **  I  know  that 
they  (the  jury)  have  the  right  beyond  all  doubt  to 
determine  both  the  law  and  the  fact ;  and  when 
they  do  not  doubt  of  the  law  they  ought  to  do 
so**  (17  State  Trials,  675).  The  jury  in  that  case, 
contrary  to  the  charge  of  the  Court,  returned  a 
verdict  of  not  guilty.  The  corporation  of  the 
city  of  New  York  passed  a  vote  of  thanks  to  Mr. 
Hamilton  for  his  able  and  eloquent  defence  of 
'*  the  rights  of  mankind  and  of  the  liberty  of  the 
press,"  and  the  freedom  of  the  city  was  presented 
to  him  in  a  gold  box.  When  Lord  Mansfield 
and  his  associates,  in  King  v.  Woodfall  (5  Burr. 
2661)  and  King  v.  Shipley  (3  T.  R.  428,  n.), 
undertook  to  enforce  a  similar  doctrine  in  Eng- 
land, Parliament  by  a  declaratory  statute  (Mr. 
Fox*s  bill),  32  Geo.  III.  ch.  60,  settled  the  law 
to  be  that  it  should  be  competent  for  the  jury  in 
all  cases  of  indictment  or  information  for  libel  to 
give  a  verdict  of  guilty  or  not  guilty  upon  the 
whole  matter  put  in  issue,  but  that  the  Court 
should,  according  to  their  discretion,  give  their 
opinion  and  direction  in  like  manner  as  in  other 
criminal  cases.  It  was  in  view  of  this  contro- 
versy that  the  framers  of  the  Constitution  of  1 790, 
in  Art.  lX.*Sec.  7,  expressly  declared  **  that  in 
all  indictments  for  libel  the  jury  shall  have  a  right 
to  determine  the  law  and  the  fact,  under  the  di- 
rection of  the  Court,  as  in  other  cases.*' 

In  the  judicial  system  of  this  Commonwealth 
from  the  earliest  period  to  the  present  time,  the 
tribunals  invested  with  criminal  jurisdiction,  with 
few  exceptions,  have  been  composed  of  a  ma- 
jority of  Judges  not  required  to  be  learned  in  the 
law.  That  this  majority  can  overrule  the  Presi- 
dent upon  questions  of  law  has  never  been 
doubted,  and  there  is  more  than  one  case  reported 
in  our  books  in  which  'they  have  done  so,  and 
been  sustained  by  this  Court.    If  the  doctrine 


now  contended  for  be  sound,  the  jury  in  a  crimi- 
nal case  are  absolutely  bound  by  the  opinion  of 
the  two  Associate  Judges,  though  contrary  to  their 
own  clear  conviction  and  that  of  the  President. 

The  power  of  the  jury  to  judge  of  the  law  in  a 
criminal  case  is  one  of  the  most  valuable  securi- 
ties guaranteed  by  the  Bill  of  Rights.  Judges 
may  still  be  partial  and  oppressive  as  well  from 
political  as  personal  prejudice,  and  when  a  jury 
are  satisfied  that  this  is  the  case,  it  is  not  only 
their  right  but  their  duty  to  interpose  the  shield 
of  their  protection  to  the  accused.  It  is  as  im- 
portant in  a  republican  as  in  any  other  form  of 
government,  that,  to  use  the  language  of  the 
Constitution  of  1776,  **inall  prosecutions  for 
criminal  offences,**  a  man  should  have  a  right  "to 
a  speedy  public  trial  by  an  impartial  jury  of  the 
country,  without  the  unanimous  consent  of  which 
jury  he  cannot  be  found  guilty.'*  The  provision 
of  the  Constitution  of  1873,  ^^^  "  ^^  ^  ^^^ses  of 
felonious  homicide  and  in  such  other  criminal 
cases  as  may  be  provided  for  by  law,  the  accused, 
after  conviction  and  sentence,  may  remove  the 
indictment,  record  and  all  proceedings  to  the 
Supreme  Court  for  review,"  Art.  V.  Sec.  24,  is 
evidently  a  very  inadequate  substitute  for  the 
constitutional  guarantees  expressly  declared  and 
reaffirmed  in  the  same  instrument,  Art.  I.  Sec. 

6,  7,  9- 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswood,  C.  J. 


July  '77,  36. 


February  26,  1879. 

North  V,  Phillips. 


Contract —  Wagers — Stock  exchange — Purchase 
and  sale  of  stocks  on  margins — Damages  ^ 
mecLSure  of. 

In  cases  of  failure  to  deliver  stock,  where  the  parties 
stand  in  equali  jure,  and  there  is  no  fraud  shown,  the 
measure  of  damages  is  the  same  as  for  any  other  marlceta- 
ble  commodity,  L  ^.,  the  value  of  the  stock  on  the  day 
when  it  should  have  been  delivered,  with  simple  interest. 

The  rule  for  the  measure  of  damages  as  stated  in  Bank 
V,  Reese  (2  Casey,  143),  applies  only  to  cases  of  trusts, 
and  cases  where  justice  could  not  be  reached  by  the  ordi- 
nary measure  of  damages. 

Huntingdon  and  Broad  Top  Mountain  R.  R.  Co.  v. 
Englbh,  5  Weekly  Notes,  354,  followed. 

Transactions  in  stocks  by  way  of  margins,  settlement 
of  differences,  and  payment  of  the  gain  or  loss,  without 
any  intention  to  deliver  the  stocks,  arc  mere  wagers. 

In  an  action  to  recover  damages  for  the  sale  of  certain 
stock  by  the  defendants,  who  were  the  plainti6f*s  brokers, 
the  plaintiff  testified  on  cross-examination:  "I  directed 
the  defendants  to  purchase  this  stock  as  an  investment ; 
the  purchase-money  was  ^18,000;  I  only  gave  I500;  I 
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was  not  asked  for  more"  (and  so  on  of  other  transactions); 
**  I  bought  to  make  money  on  the  advance  of  the  stock ; 
I  never  paid  the  balance  of  the  purchase-money,  and 
never  had  the  slock  transferred  to  me :" 

Held  (reVersing  the  judgment  of  the  Court  below),  that 
these  were  mere  gambling  devices,  such  as  the  Courts 
will  not  help  the  parties  to  enforce. 

Kirkpatrick  v,  Bonsall,  22  Sm.  155,  <ftstingubhed. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  James  R.  Phillips,  against  Geo. 
H.  North  and  Wm.  F.  North,  trading  as  George 
H.  North  &  Co. 

At  the  trial  (before  Allison,  P.  J.)  the  follow- 
ing facts  appeared:  In  March,  1872,  the  plaintiff 
called  at  the  office  of  the  defendants,  who  were 
brokers,  and  gave  them  an  order  to  purchase 
300  shares  of  Pennsylvania  Railroad  stock,  **  buy- 
er's 30  or  60  days*  option,'*  /.  ^.,  that  the  buyer 
would  have  the  privilege  of  calling  for  the  stock 
at  any  time  within  the  specified  period  upon  one 
day's  notice.  The  contract  was  that  the  defend- 
ants would  buy  as  directed  on  Phillips's  account 
"on  margin;"  the  latter  was  to  deposit  10  per 
cent,  on  the  par  value  to  protect  North  &  Co. 
against  a  fall,  and  as  often  as  the  market  declined, 
so  as  to  reduce  this  margin  below  ten  per  cent., 
the  plaintiff  was  to  deposit  an  additional  sum 
sufficient  to  keep  it  up  to  the  prescribed  sum. 
These  transactions  continued  until  the  defend- 
ants were  carrying  1500  shares  for  the  plaintiff 
upon  the  same  terms  (substantially)  as  the  first. 
The  market  was  continually  falling,  and,  as  the. 
contracts  matured,  they  were  extended.  The 
amount  of  margin  deposited  was  gradually  less 
than  what  had  been  agreed  upon. 

At  one  time  (Sept.  18,  1872)  there  was  a  tem- 
porary rise,  and  by  agreement  500  shares  were 
** unloaded."  The  defendants  furnished  the 
plaintiff  with  an  account  after  these  sales,  in 
which  he  was  given  credit  for  the  amount  realized 
thereby,  but  in  which  he  was  shown  to  be  still 
largely  in  their  debt  for  ** margins."  He  par- 
tially supplied  the  deficiency  (by  an  arrangement 
to  which  they  assented)  and  they  continued  to 
carry  1000  shares  for  him,  upon  a  falling  market, 
they  constantly  calling  on  him  for  ** margin," 
and  threatening  to  sell  out. 

On  Nov.  9th,  1872  (Saturday),  the  Board  of 
Brokers  adjourned  over  until  Tuesday,  Nov. 
1 2th,  Monday  being  the  day  fixed  for  the  funeral 
of  General  Meade.  On  Sunday,  Nov.  loth,  the 
great  fire  in  Boston  occurred,  and  a  panic  was 
anticipated  in  the  stock  market  on  account  of  it. 
By  virtue  of  a  provision  in  the  constitution  of 
the  Board  of  Brokers,  a  special  meeting  was 
called  for  Monday  morning.  North  &  Co.  sent 
to  Phillips's  place  of  business  to  notify  him  that 
they  would  sell;  the  office  was  closed;  they 
knew  no  other  address,   and  accordingly  the 


stock  was  sold.  It  was  claimed  by  the  plaintiff 
(and  his  testimony  was  to  that  effect)  that  North 
&  Co.  had  received  a  **  shave"  on  Nov.  4,  in 
consideration  of  which  they  were  to  "extend" 
the  shares  they  were  carrying  for  a  period  of  sixty- 
days.  This  was  denied.  On  the  morning  after 
the  sale  Phillips  went  to  North's  office  and  found 
fault  with  their  having  solcf  the  stock.  North 
said,  **  I  call  on  you  for  f 5000  before  2.30 
o'clock"  (or,  as  Phillips  said,  in  five  minutes), 
'*  or  I  will  sell  your  stock."  When  asked  why- 
he  said  this  when  the  stock  had  been  already 
sold,  he  replied  that  he  could  have  replaced  the 
stock  in  five  minutes. 

The  testimony  upon  almost  every  essential 
point  in  the  case  was  in  direct  conflict.  As  to 
the  nature  of  the  transaction,  Phillips  testified, 
on  cross-examination:  **I  directed  defendants 
to  purchase  the  stock  as  an  investment;  at  the 
first  purchase  the  amount  of  purchase-money 
would  have  been  J  18,000;  I  only  gave  J500;  I 
was  not  asked  for  any  more."  (And  so  on  of 
the  other  transactions.)  "I  presume  you  may 
call  it  margins.  I  do  not  know  whether  it  was 
wagering  or  betting  on  the  future  price  of  the 
stock.  I  bought  to  make  money  on  the  advance 
of  the  stock.  I  presume  the  balance  of  the  pur- 
chase-money was  to  come "  from  me.  I  have 
never  paid  it.  I  have  dealt  with  other  brokers 
in  the  same  way.  I  suppose  you  may  call  it 
speculation.  I  never  asked  for  a  transfer  of  the 
stock;  it  was  never  transferred.  The  x^alue  of 
the  stock  carried  for  me  was  about  ^78,000.  I 
was  worth  about  j2o,ooo." 

The  defendants  requested  the  Court  to  charge, 
inter  aiia,  (6)  That  the  measure  of  damages,  if 
the  plaintiff  be  entitled  to  recover  damages,  is 
the  difference  between  the  price  at  which  the  stock 
was  sold  and  the  price  at  which  his  principal 
could  have  replaced  it  within  a  reasonable  time 
after  the  notice  of  sale.  (7)  That  the  sale  of 
stock  by  a  broker,  or  agent,  where  the  dealings 
were  in  differences,  will  only  entitle  the  injured 
party  to  demand  the  return  of  the  stock,  or  if  the 
party  fail,  or  refuse  to  make  return  thereof,  then, 
within  a  reasonable  time,  to  replace  it  himself, 
and  recover,  if  entitled  so  to  do  at  alf,  the  differ- 
ences in  value. 

To  which  his  Honor  replied:  «*I  do  not 
think  this  is  the  measure  of  damages  in  this 
State.  .  .  .  The  plaintiff  is  not  entitled  to 
recover,  if  you  find  this  is  a  betting  contract. 
The  plaintiff  is  not  entitled  to  recover  back  this 
amount  of  money  if  he  bet  upon  the  rise  and  fall 
of  stock.  If  you  find  this  is  a  contract  for  the 
purchase  and  sale  of  stock,  then  I  instruct  you, 
upon  the  law  of  Pennsylvania,  as  very  clearly 
settled  in  the  case  of  Bank  of  Montgomery  v. 
Reese  (2  Casey,  143),  that  the  true  measure  of 
damages  is  the  difference  between  the  value  of 
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the  stock  on  the  day  it  was  sold  and  the  highest 
value  that  it  reaches  up  to  the  day  of  trial." 
(Twelfth  assignment  of  error.) 

In  the  general  charge  his  Honor  said:  "When 
asked  upon  what  terms  this  stock  was  bought,  he 
said,  in  one  portion  of  his  evidence,  *  I  bought 
this  stock  for  an  investment,  just  as  I  would  buy 
anything  else,  with  the  expectation  of  making 
money  by  the  rise  of  the  stock.'  When,  on 
cross-examination,  he  was  asked  if  he  did  not 
buy  this  stock  upon  what  is  technically  called 
margins,  he  said,  '  I  bought  it  with  the  expecta- 
tion of  making  money  by  the  rise;  I  suppose 
you  can  call  it  buying  on  margins.'  When 
brought  back  to  state  exactly  upon  what  terms 
he  dealt  with  the  defendants,  he  said,  '  I  bought 
the  stock  and  I  expected  to  pay  for  the  stock  at 
its  maturity.'  [This  is  important,  because  this 
case  may  turn  very  much  upon  what  you,  the 
jury,  may  find  this  to  have  been — whether  it  was 
a  piwchase  by  the  defendants,  acting  as  brokers 
or  agents  for  the  plaintiff,  or  whether  it  was  a 
mere  gambling  on  the  part  of  plaintiff  and  the 
defendants  that  they  would  hold  stock  and  agree 
to  carry  stock  for  him,  he  to  pay  nothing  more 
than  the  call  for  margin,  and  not  to  be  called 
upon  at  any  time  to  pay  for  this  stock  when  they 
should  demand  the  payment  at  his  hands.] 

'*  This  is  important,  because  the  distinction  is 
a  very  difficult  one  to  draw  so  as  to  bring  it  to 
the  comprehension  of  those  who  are  not  familiar 
with  these  transactions.  Yet,  still,  it  is  a  substan- 
tial difference  in  our  law,  and  the  Supreme  Court 
of  Pennsylvania  have  had  this  question  before 
them.  It  is  decided  in  a  very  recent  case,  re- 
ported in  2  2d  Smith.  The  question  was  there 
whether  it  was  an  agreement  to  purchase — that 
is,  the  custom  or  purchased  stock — and  whether 
he  should,  upon  complying  with  the  terms  of  the 
purchase,  be  entitled  to  have  that  stock  delivered 
to  him,  or  whether  it  was  only  an  agreement 
that  he  should  not  risk  anything  more  than  the 
margin  he  had  paid  from  time  to  time.  In  the 
first  place,  although  it  may  be  bought  upon  time, 
it  may  be  a  bargain  for  an  option.  If  it  is  a 
bargain  by  which  the  right  of  property  in  stock 
vests  in  a  customer,  so  that  he  would  be  entitled 
to  call  upon  the  seller  to  deliver  the  stock,  that, 
in  law,  is  a  good  contract.  But  if  it  was  nothing 
more  than  an  agreement  that  stock  was  to  be 
carried  for  him  by  other  parties,  who  did  not 
part  with  the  title,  and  did  not  agree  to  sell  the 
stock  and  vest  the  title  in  him,  so  that  he  was 
simply  to  take  the  chances  of  making  money  or 
losing  money  by  the  rise  or  fall  of  the  stock,  the 
law  says  it  would  be  an  invalid  contract.  In  the 
case  of  Kirkpatrick  v,  Bonsall,  this  distinction  is 
endeavored  to  be  set  up  by  Chief  Justice  Agnew. 
[We  cannot  call  this  on  the  face  of  it  a  gambling 


contract,  so  I  say  to  you  that  a  bargain  for  an 
option,  if  this  was  that  kind  of  a  contract,  may 
be  a  legitimate  and  perfectly  fair  and  proper 
business  transaction.]" 

Verdict  and  judgment  for  plaintiff  {4000. 
Defendant  took  this  writ,  assigning  for  error,  in- 
ter  aUa^  the  answer  to  his  sixth  and  seventh 
points,  and  those  portions  of  the  general  charge 
enclosed  in  brackets. 

S,  Edwin  Megargee  (James   W,  Latta  and 
Chapman  Biddle  with  him),  for  plaintiff  in  error. 
There  is  very  little  doubt  that  this  was  a  gam- 
bling transaction.     It  was  nothing  more  than  a 
transaction  by  the  way  of  margin,  settlement  of 
differences,  and  payment  of  gain  or  loss.     Such 
a  contract  the  Court  will  not  enforce. 
Maxton  v.  Gheen,  25  Sm.  168. 
Kirkpatrick  v.  Bonsall,  22  Sm.  155. 
The  rule  of  damages  announced  in  Bank  v, 
Reese  (2  Casey,  143)  is  confined  to  cases  where 
some  trust  relation  exists;  it  is  founded  upon  thie 
principle  that  a  trustee  may  not  receive  any  ben- 
efit by  dealing  with  the  property  of  the  cestui 
que  trust;  and  where  it  has  been  applied  to  cases 
of  ordinary  contracts  for  the  delivery  of  merchan- 
dise and  the  like,  it  has  been  because  the  price 
had  been  paid,  and  the  vendor  was  therefore  a 
trustee  pro  hac  vice. 

West  V.  Beach,  3  Cow.  83. 
Clark  V,  Pnney,  7  Id.  681. 
It  has  never  been  the  rule  unless  this  relation 
existed. 

Wilson  V,  Whitaker,  13  Wr.  115. 

Neiler  v,  Kclley,  19  Sm.  409. 

McHose  V.  Fulmer,  23  Sm.  367. 

Huntingdon  R.  R.  v.  English,  5  Weekly  Notes, 

354. 

Wagner  v,  Peterson,  2  N.  241. 

Greening  v.  Wilkinson,  i  Carr.  &  Payne,  625. 

Hart  V.  Ten  Eyck,  2  Johns.  C.  C.  1 17. 

Baker  v,  Drake,  53  ^f.  Y.  211. 
To  apply  the  rule  of  the  highest  price  to  a  case 
like  the  one  at  bar  would  be  fraught  with  injus- 
tice to  the  defendants.  Phillips  had  risked  little 
or  nothing.  If,  as  he  says,  he  was  an  intended 
bona  iide  purchaser,  he  still  had  in  his  pocket 
the  price  of  the  stocks,  less  the  trifling  sum  he 
had  advanced  for  margins.  Aside  from  deci- 
sions, is  it  not  the  juster  rule  that  he  should  either 
tender  the  purchase-money  to  the  defendants,  or 
that  he  should  go  into  the  market,  and,  with  that 
money,  buy  the  stocks  he  desired. 

Robert  D.  Maxwell  and  Wm.  S.  Price,  for 
defendant  in  error. 

The  question  whether  this  was  a  gambling 
transaction  has  been  set  at  rest  by  the  jury  under 
proper  instruction  from  the  Court. 

The  measure  of  damages  as  determined  in 
Bank  v.  Reese  {supra)  has  been  re-affirmed,  and 
is  the  established  rule  in  this  State. 

Musgrave  v.  BeckendorfT,  3  Sm.  310. 

Reitenbaugh  v.  Ludwick,  7  C.  132. 
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May  7,  1879.  The  Court.  «*  If,"  says  the 
learned  Judge  of  the  Court  below,  in  his  charge 
to  the  jury,  *'  you  find  that  this  is  a  contract  for 
the  purchase  and  sale  of  stock,  then  I  instruct 
you,  upon  the  law  of  Pennsylvania,  as  very 
clearly  settled  in  the  case  of  Bank  of  Montgomery 
V.  Reese,  that  the  true  measure  of  damages  is  the 
difference  between  the  value  of  the  stock  on  the 
day  it  was  sold  and  the  highest  value  it  reaches 
up  to  the  day  of  trial."  No  longer  ago  than  the 
4th  day  of  March,  1878,  in  the  case  of  the  Hun- 
tingdon and  Broad  Top  Railroad  Co.  v.  English 
(5  W.  N.  C.  354),  this  Court,  without  dissent, 
ruled  that  the  rule  of  damages,  as  stated  in  the 
Bank  v,  Reese  (2  Casey,  143),  did  not  apply  to 
ordinary  stock  contracts,  but  only  to  trusts  and 
cases  where  justice  could  not  be  reached  by  the 
ordinary  measure  of  damages. 

Where  parties,  as  in  the  present  case,  stand  in 
equaii  jure,  there  cannot  be  two  different  rules 
of  compensation  for  the  breach  of  a  contract, 
one  for  the  buyer  and  another  for  the  seller. 
Were  North  &  Co.  suing  on  a  breach  of  the 
alleged  contract  by  Phillips,  their  damages  would 
be  measured  by  the  market  price  of  the  stock  on 
the  day  fixed  for  its  delivery,  as  compared  with 
the  contract  price.  If  we  reverse  the  parties, 
the  same  rule  applies.  If  North  &  Co.  refused 
to  execute  the  contract,  then  Phillips  was  entitled 
to  the  difference  in  the  prices  as  above  stated, 
but  nothing  more,  unless  fraud  was  practised 
upon  him,  and  then  his  damages  might  be  ex- 
emplary. In  fine,  the  rule  governing  damages 
in  contracts  for  stock  is  the  same  as  that  in  con- 
tracts for  any  other  marketable  commodity. 
Without  special  notice  of  the  remaining  assign- 
ments of  error,  we  pass  to  an  examination  of  the 
character  of  the  contract,  or  contracts,  between 
these  parties.  It  would  seem  from  the  statement 
of  the  counsel  for  the  plaintiff  below,  that  the 
defendants  were  to  carry  for  him  four  hundred 
shares  of  the  stock  of  the  Pennsylvania  Railroad 
Company  until  the  nth  of  November,  1872, 
and  six  hundred  of  the  same  shares  until  the  14th 
of  the  same  month.  He  complains  that  they 
** slaughtered"  these  shares  on  the  morning  of 
the  nth  of  November;  that  is,  if  we  understand 
the  term,  sold  them  before  the  time  for  which 
they  had  agreed  to  carry  them  had  expired. 
Hence  arises  his  claim  for  damages. 

Phillips  himself,  says:  **  On  receiving  that 
note"  (the  one  informing  him  of  the  sale),  **  I 
went  to  the  office  of  Messrs.  North  &  Co.,  on 
the  morning  of  the  nth  of  November,  1872. 
I  saw  Mr.  George  North.  I  said  to  Mr.  North,  I 
had  received  notice  of  the  sale  of  my  one  thou- 
sand shares  of  Pennsylvania  Railroad  stock; 
what  does  it  mean  ?  He  replied  he  was  called 
on,  or  something  of  the  kind.  Then  I  asked 
him  why  he  did  not  notify  me.    I  think  he  made 


no  response  to  that.  Then  I  told  him  I  would 
not  accept  the  sale.  .  .  .  Then  North,  pull- 
ing out  his  watch,  said,  I  call  on  you  for  ^5000 
margin  in  five  minutes,  or  he  would  sell  my  stock. 
Then  I  said  to  him,  you  notified  me  you  had  sold 
the  stock ;  then  I  told  him  I  would  hold  him 
responsible  for  the  stock  he  held  of  mine."  So 
the  matter  rested  until  the  bringing  of  this  suit. 
From  the  above  testimony,  one  would  naturally 
conclude  that  Phillips  was  the  actual  owner  of 
one  thousand  shares  of  stock  which  his  brokers 
had,  without  authority,  disposed  of.  But  there 
was  nothing  of  the  kind.  These  stock  shares 
belonged  to  the  defendants.  Phillips  neither 
had  paid  for,  nor  intended  to  pay  for,  any  of 
them.  They  were  worth,  at  this  time,  some 
f  52,000,  and  Phillips  (himself  being  judge)  was 
not  worth  half  that  amount.  According  to  the 
statement  above  referred  to.  North  &  Co.  were 
only  to  carry  them  for  him  for  a  certain  length 
of  time,  for  a  consideration,  technically  called  a 
**  shave."  In  other  words,  they  agreed  to  hold 
this  stock  in  his  name  for  thirty  or  sixty  days,  as 
the  case  might  be,  in  order  that  he  might  have 
the  advantage  of  any  rise  in  price  that  might 
happen  in  the  mean  time,  it  being  also  under- 
stood that  he  must  make  good  any  fall  in  such 
price.  Thus  the  dealings  of  the  parties  were  in 
**  differences"  and  **  margins,"  and  the  pur- 
chase and  sale  of  the  stock  was  a  mere  pretence. 
Hence  it  was,  that  when  North  was  challenged 
about  the  disposition  of  these  stocks,  he  made  no 
demand  for  their  price,  but  for  margin.  So 
Phillips,  on  the  other  hand,  never  pretends  that 
he  paid  for  any  of  the  shares  which  the  defend- 
ants from  time  to  time  professed  to  sell  to  him, 
but,  he  says,  **I  settled  margins  from  time  to 
time  as  they  called  for  them  by  their  notes,  that 
is,  notifications  of  Messrs.  North."  Now,  as  is 
said  in  Maxton  v,  Gheen  (25  P.  F.  S.  168), 
transactions  in  stocks  by  way  of  margins,  settle- 
ment of  differences,  and  payment  of  the  gain  or 
loss,  without  any  intention  to  deliver  the  stocks, 
are  mere  wagers.  Nothing,  however,  could 
better  describe  the  transaction  in  hand  than  the 
above  language.  It  is  conceded  that  an  optional 
contract  may  be  valid  and  binding  upon  the 
parties  to  it,  as  in  the  case  of  Kirkpatrick  9. 
Bonsall  (22  P.  F.  S.  155),  where  the  agreement 
was  to  deliver  oil  within  a  given  time,  at  buyer's 
option,  and  at  a  fixed  price;  but  there  was 
nothing  in  the  transaction  which  indicated  an 
intent  to  gamble  on  the  fluctuation  of  prices. 
Had  any  such  intent  been  apparent,  the  result 
would  have  been  different,  for  the  doctrine 
above  stated  is  in  that  case  emphatically  recog- 
nized and  approved.  In  the  case  in  hand,  how- 
ever, the  very  proofs  adduced  by  the  plaintiff  to 
establish  his  several  coQtracts  with  the  defend- 
ants, reveal  the  fact  that  they  were  mere  gam- 
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bling  devices,  such  as  the  Courts  will  not  help 
the  parties  to  enforce. 

Judgment  reversed. 

Opinion  by  Gordon,  J. 

[Sec  Fareira  v,  Gabell,  6  Weekly  Notes,  490; 
Sawyer  v.  Taggart,  18  Am.  Law  Reg.  222;  Thacker  v. 
Hardy,  Ibid.  254.] 


Oct  &  Nov.  '78,  loi,  Nov.  29,  1878. 

Bolton  V.  The  Pennsylvania  Company. 

Attachment- —  Wages  due  in  Pennsylvania  can  be 
attcuhed  by  process  from  another  State  where 
there  is  no  law  exempting  wages  from  attach- 
ment— Payment  by  garnishee  in  the  attachment 
a  good  defence  to  an  action  against  him  by  his 
creditor  in  this  State — Notice  by  garnishee  to 
his  creditor  the  defendant —  Object  of  such  no- 
tice— Effect  of  omission  to  give  such  notice — 
In  suit  by  creditor  against  garnishee  such  no- 
tice need  not  be  averred  in  affidavit  of  defence. 

Wages  of  labor  earned  and  due  to  a  citizen  of  Pennsyl- 
vania may  be  attached  for  a  debt  in  another  State  where 
no  law  exists  prohibiting  the  attachment  of  wages. 

Morgan  v,  Neville,  24  Sm.  52,  followed. 

In  a  suit  in  Pennsylvania  by  the  defendant  in  the  at- 
tachment against  the  garnishee,  it  is  not  necessary  that  the 
affidavit  of  defence  should  allege  notice  by  the  garnishee 
to  the  defendant  in  the  attachment. 

Error  to  the  Common  Pleas  of  Mercer 
County. 

This  was,  in  the  Court  below,  an  appeal  by 
the  Pennsylvania  Company,  operating  the  Erie 
&  Pittsburgh  Railroad,  from  the  judgment  of  a 
justice  of  the  peace,  recovered  by  John  Bolton 
against  them.     The  facts  were  as  follows : — 

There  was  due  John  Bolton,  the  plaintiff  be- 
low, for  services  or  wages  ^s  brakeman  in  the 
employ  of  the  Pennsylvania  Company,  the  sum 
of  $45  for  the  month  of  September.  Prior  to 
pay-day  the  wages  due  Bolton  were  attached  at 
the  suit  of  D.  Patton  against  John  Bolton,  in 
Ashtabula  County,  Ohio,  and  the  Pennsylvania 
Company,  a  corporation  under  the  laws  of  Ohio 
as  well  as  of  Pennsylvania,  were  summoned  as 
garnishees  in  the  said  attachment.  Judgment 
was  duly  obtained  under  the  laws  of  Ohio,  against 
Bolton,  defendant,  and  the  Pennsylvania  Com- 
pany, garnishee,  and  the  said  amount  due  Bolton 
was  paid  by  the  company  in  pursuance  of  the 
judgment.  After  these  proceedmgs  in  Ohio, 
Bolton  brought  suit  before  a  justice  of  the  peace 
in  Mercer  County,  Pennsylvania,  against  the 
Pennsylvania  Company  aforesaid,  to  recover  the 
amount  due  him  for  wages  for  the  month  of 
September,  1876,  which  had  been  attached  and 
paid  as  above  stated,  and  obtained  a  judgment 
therefor.    The  defendants  appealed  from  this 


judgment  to  the  Common  Pleas  of  Mercer 
County.  The  plaintiff  filed  his  copy  of  claim, 
to  which  the  defendants  filed  an  affidavit  of  de- 
fence, setting  forth  the  fact  of  the  attachment  in 
Ohio,  with  judgment  against  them  as  garnishees, 
and  after  due  notice  by  publication,  and  agree- 
ably to  the  laws  of  Ohio,  the  payment  of  the 
same. 

The  Court  held  the  affidavit  of  defence  to  be 
insufficient,  and  directed  judgment  against  the 
defendants  to  the  full  amount  of  the  claim,  on 
the  ground  that  since  wages  cannot  be  attached 
by  a  creditor  in  this  State,  they  cannot  be  at- 
tached by  a  creditor  in  a  sister  State.  The  de- 
fendants took  this  writ,  assigning  for  error  the 
entry  of  judgment  for  want  of  a  sufficient  affida- 
vit of  defence. 

J.  Ross  Thompson^  for  plaintiff  in  error. 

Wages  due  in  Pennsylvania  can  be  attached  in 
Ohio. 

Morgan  v.  Neville,  24  Sm.  52. 

Tones  v,  N.  Y.  &  E.  R.  R.  I  Grant,  457. 

Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365. 

The  payment  of  a  judgment  by  a  garnishee  in 
foreign  attachment  in  another  State  is  a  good  de- 
fence to  a  suit  against  him  in  Pennsylvania. 
Noble  V.  Thompson  Oil  Co.  19  Sm.  415. 

The  plaintiff  in  the  attachment,  as  a  citizen  of 
Pennsylvania,  had  a  right  to  all  the  privileges  of 
a  citizen  of  Ohio,  and  could  sue  in  that  State. 
The  Courts  of  that  State  had  jurisdiction,  because 
the  debt  follows  the  debtor.  The  remedy  there 
was  by  the  laws  of  Ohio,  since  the  Act  of  Penn- 
sylvania exempting  wages  from  attachment  is  not 
part  of  the  contract,  and  is  not  carried  with  the 
debt  into  the  Ohio  forum.  The  affidavit  of  de- 
fence was,  therefore,  sufficient. 
Morgan  v,  Neville,  supra. 
Speed  V.  May,  5  Harris,  95. 

S.  H.  Miller^  contra. 

The  affidavit  of  defence  does  not  set  forth  that 
the  defendant,  Bolton,  had  any  legal  or  actual 
notice  of  the  suit,  either  from  the  plaintiff  Pat- 
ton  or  the  garnishee,  or  even  that  the  garnishee 
made  any  effort  to  give  him  notice,  or  that  he 
could  not  be  found  to  be  notified.  A  garnishee, 
who  pays  an  attached  debt  without  notice  to  his 
own  creditor,  is  not  protected  from  its  repay- 
ment. 

Morgan  v,  Neville,  supra. 
Steele  v.  Smith,  7  W.  &  S.  447. 
Campbell  v.  Steele,  I  Jones,  394. 

The  Court  is  requested  to  reconsider  and  re- 
verse Morgan  v.  Neville,  supra,  in  so  far  as  it 
rules  that  a  debtor's  choses  in  action  are  the  sub- 
ject of  a  foreign  attachment  in  a  State  into  the 
jurisdiction  of  which  he  has  not  voluntarily  car- 
ried or  sent  them.  To  make  a  debtor's  property 
so  subject,  he  must  have  voluntarily  sent  it  into 
the  State  where  it  is  claimed  to  have  been  at- 
tached. 

Steele  v.  Smith,  supra,  per  Gibson,  C.  J. 
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January  6,  1879.  The  Court.  The  main 
question  in  this  case  was  solemnly  decided  by 
this  Court  in  Morgan  v,  Neville  (24  P.  F.  Smith, 
52),  that  wages  of  labor  earned  and  due  to  a 
citizen  of  this  State  may  be  attached  for  a  debt 
in  another  State  where  no  law  exists  prohibiting 
the  attachment  of  wages  of  labor.  We  are  now 
asked  by  the  counsel  of  the  defendant  in  error  to 
review  and  overrule  that  case.  We  see  no  reason 
for  doing  so.  The  non-attachability  of  wages  of 
labor  for  debt  no  more  enters  into  the  contract 
than  does  the  exemption  from  execution  of  cer- 
tain articles,  or  a  certain  amount.  The  laws  for 
process  of  attachment  and  execution  are  part  of 
the  remedy,  governed  entirely  by  the  /fx  fori. 
It  is  said,  however,  that  the  affidavit  of  defence 
did  not  allege  notice  by  the  garnishee  to  the  de- 
fendant in  the  attachment.  But  the  sole  object 
of  such  notice  is  to  enable  the  defendant  to  take 
defence  against  the  plaintiff  in  the  attachment. 
When,  therefore,  the  defendant  comes  to  sue  the 
garnishee,  if  the  attachment  is  pleaded  in  bar,  he 
may  reply  that  he  was  not  indebted  to  the  plain- 
tiff, to  which  the  garnishee  may  answer  that  he 
gave  notice.  The  only  effect  of  not  giving  no- 
tice is  that  the  garnishee  takes  upon  himself  the 
risk  of  its  appearing  that  his  creditor  had  a  just 
defence  to  the  claim.  It  was  not  necessary  that 
the  affidavit  of  defence  should  anticipate  such 
defence  by  averring  notice. 

Judgment  reversed,  and  procedendo  awarded. 

Opinion  by  Sharswood,  J.  Mercur  and 
Woodward,  JJ.,  absent. 


May,  '79,  135. 


Rigler  v.  Light. 


May  12,  1879. 


Mortgages — Priority  of  lien — Agreement  that  one 
of  two  mortgages  executed  at  same  time  shall 
have  priority —  When  enforced^  irrespective  of 
the  dates  of  record. 

An  agreement  between  the  parties  to  a  transaction  that 
one  of  two  mortgages  executed  at  the  5:ame  time  shall  be 
prior  in  lien  to  the  other  will  be  enforced  upon  a  distribu- 
tion, as  t)etween  the  parties,  although  the  mortgage  agreed 
to  be  postponed  was  first  recorded.        '    * 

A.  executed  at  the  same  time,  and  upon  the  same  pre- 
mises, two  mortgages,  one  (a  purchase  money  mortgage) 
to  B.,and  the  other  to  C.  ( A. 's  wife),  with  the  under- 
standing between  B.  and  C.  that  C's  mortgage  was  to 
have  the  prior  lien  upon  the  land.  B.'s  mortgage  was 
first  recorded,  and  under  proceedings  thereon,  the  mort- 
gaged premises  were  sold.  Upon  a  distribution  of  the 
fund  arising  from  the  sheriBTs  sale,  there  being  no  other 
creditors  or  claimants: 

Held  (affirming  the  judgment  of  the  Court  below),  that 
C.'s  mortgage  should  be  preferred,  and  first  paid  out  of 
the  fund. 

Appeal  from  the  Common  Pleas  of  Perry 
County. 


This  was  an  appeal  by  George  Rigler  and 
Henry  Gingerich,  administrators  of  Felix  Gin- 
gerich,  deceased,  from  the  decree  of  the  Court 
distributing  the  proceeds  of  a  sheriff's  sale  of  the 
real  estate  of  one  Godlieb  Light.  The  case  was 
heard  in  the  Court  below  upon  petition  and  an- 
swer, and  testimony  taken  by  an  examiner,  from 
which  the  Court  found  the  material  facts  to  be 
substantially  as  follows : — 

Felix  Gingerich,  deceased,  owned  a  farm  in 
Perry  County,  which  he  sold  and  conveyed  on 
March  31,  1875,  to  Godlieb  Light,  receiving  as 
payment,  a  conveyance  from  said  Godlieb  Light, 
and  Sarah,  his  wife,  of  a  tract  of  land  in  Leba- 
non County,  the  property  of  the  said  Sarah, 
value  $1500,  and  a  purchase-money  mortgage 
from  Godlieb  Light  for  $4083,  upon  the  said 
farm  in  Perry  County.  This  mortgage  was  exe- 
cuted and  recorded  on  the  same  day  as  the  date 
of  the  deed,  March  31,  1875.  ^^  ^^^  *^y 
Godlieb  Light  executed  another  mortgage  upon 
the  same  premises  to  his  wife,  Sarah  Light,  for 
J 1 500,  being  the  consideration  for  her  said  tract 
in  Lebanon  County,  conveyed  to  Gingerich  as 
above  stated.  This  latter  mortgage  was  not  re- 
corded until  May  19,  1875.  Under  proceedings 
upon  the  Gingerich  mortgage  for  I4083,  the  said 
farm  in  Perry  County  was  sold  at  sheriff's  sale  as 
the  property  of  Godlieb  Light  for  I3400. 

The  Court  found  as  a  fact,  that  it  was  under- 
stood and  agreed  by  the  said  Gingerich,  Godlieb 
Light,  and  Sarah  Light,  at  the  time  of  the  trans- 
action of  March  31,  1875,  **that  Mrs.  Light's 
mortgage  was  to  be  the  prior  lien,"  in  considera- 
tion of  her  conveying  her  separate  estate  to  Gin- 
gerich. There  being  no  other  parties  interested 
in  the  fund,  the  Court  held  that,  as  between  the 
original  parties  to  the  transaction,  Sarah  Light 
had  a  prior  equity  to  the  payment  of  her  mort- 
gage out  of  the  fund,  and  decreed  accordingly. 

Gingerich's  administrators  took  tliis  appeal, 
assigning  the  decree  as  error. 

Josiah  Funk  and  W,  A,  Sponsler,  for  the  ap- 
pellants. 

Charles  A.  Barnett  (with  him  W.  M,  Derr), 
contra. 

May  26,  1879.  The  Court.  We  must  give 
to  the  finding  of  the  Court  below  upon  the  ques- 
tion of  fact  all  the  effect  which  the  report  of  an 
auditor  would  have  had.  To  reverse  we  must 
convict  of  palpable  error.  There  was  evidence 
from  which  the  conclusion  arrived  at  might  very 
reasonably  be  drawn .  A  witness  presen  t  testified 
that  Light  said,  in  the  presence  of  Gingerich, 
that  his  wife  must  be  secured,  or  she  would  not 
release  or  sign  off.  If  a  second  mortgage  only 
was  meant,  Gingreich's  assent  was  unnecessary. 
Something  more  was  intended.  His  conversa- 
tion with   Rigler  subsequently  shows  that  he 
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understood  it  was  to  be  a  first  mortgage.  No 
objection  has  been  raised  to  the  decree  that  the 
fund  was  not  in  Court. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.  Paxson,  Woodward,  and 
Sterrett,  J.J.,  absent. 


Jan.  '78,  263.  Feb.  19,  1879. 

Hess  V.  Gourley. 

Evidence — Act  of  April  //,  1869 — Competency 
of  witnesses — Incompetency  when  the  assignor 
of  the  thing  or  contract  in  action  is  dead — 
Assignor  of  the  thing  or  contract  in  action, 
defined— Judgment,  when  not  improperly  en- 
tered— Assignment  of  error,  when  not  con- 
sidered. 

In  the  statutory  sense  the  assignor  of  the  thing  or  con- 
tract is  he  whose  right  therein  or  thereunder,  at  or  before 
the  time  of  decease,  passed  by  his  own  act,  or  by  law,  to 
a  party  in  the  action. 

In  an  action  of  ejectment  by  G.  against  H.,  G.  claimed 
title  under  B.,  an  intestate,  as  one  of  his  four  heirs.  H., 
the  devisee  of  B.*i  wife,  offered  to  prove  that  the  property 
in  controversy  had  been  paid  for  by  B.  with  his  wife's 
money  both  before  and  after  marriage ;  and  also  admissions 
by  B.  of  the  fact  that  the  property  belon  ed  to  his  wife. 

Held  (sustaining  the  ruling  of  the  Court  below)  that 
the  assignor  of  the  thing  in  action  being  dead,  and  his 
right  having  passed  to  G.,  the  statutory  rule  of  evidence 
could  not  apply  except  as  to  matters  which  had  occurred 
since  his  decease,  and  the  offer  was  properly  rejected. 

NeU^  further f  that  the  entry  of  judgment  m  favor  of 
the  plaintiff,  who  appeared  to  be  one  of  four  heirs,  for 
the  whole  of  the  premises  in  dispute,  was  not  error,  since 
admissions  or  other  matters  might  have  justified  a  general 
verdict,  and  no  point  was  made  or  exception  tidien  in 
reference  to  the  matter. 

Per  Trunkey,  J.  The  statute  should  be  liberally  con- 
strued in  favor  of  competency,  but  not  so  as  to  embrace 
actions  or  persons  expressly  excepted. 

Legislation  on  competency  of  witnesses  reviewed. 

Craig  V,  Brendel,  19  Sm.  153,  doubted. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Ejectment,  by  John  Gourl#y  and  Annie  Gour- 
ley, his  wife,  in  right  of  the  said  Annie  Gourley, 
against  Peter  Hess  and  Maria  Hess,  his  wife,  and 
Catharine  Farren,  for  certain  premises  at  the 
northeast  comer  of  Thirteenth  and  Filbert 
Streets,  in  the  city  of  Philadelphia.  Plea  '*not 
guilty.*'  Upon  the  trial,  before  Finletter,  J., 
the  following  facts  appeared  : — 

In  1836  Ann  Harlan,  a  widow,  kept  a  board- 
ing house ;  among  her  boarders  was  Alexander 


Barber,  a  shoemaker.  The  relations  between 
these  parties  were  of  a  friendly  character,  and 
Mrs.  Harlan,  who  owned  a  considerable  amount 
of  real  estate,  but  was  somewhat  illiterate,  de- 
pended largely  for  guidance  in  business  transac- 
tions upon  Mr.  Barber. 

In  1848  the  property  in  dispute  was  purchased 
from  Wain  &  Leaming  by  Barber,  for  the  con- 
sideration of  I4000 ;  I500  being  paid  in  cash, 
and  I3500  remaining  on  mortgage.  Mrs.  Har- 
lan moved  to  this  property  in  1849,  where  she 
continued  to  take  boarders,  and  among  them 
Mr.  Barber.  In  1850  Mrs.  Harlan  and  Mr. 
Barber  were  married.  In  1851  the  second  pay- 
ment of  I500  was  made  on  the  mortgage.  The 
deed  was  recorded  in  1855.  In  1857  Mr.  Barber 
died  intestate,  and  in  1870  Mrs.  Barber  died, 
devising  the  premises  in  question  to  Maria  Hess, 
by  will  dated  March  4,  1869.  In  1874  this  suit 
was  brought  by  Annie  Gourley,  claiming  the 
property  as  one  of  the  four  heirs  of  Alexander 
Barber.^ 

It  was  contended  on  the  part  of  the  defend- 
ants that  the  property  was  bought  by  Barber  with 
the  money  of  Mrs.  Harlan,  and  for  her  benefit ; 
that  the  payment  on  account  of  the  mortgage 
was  made  with  her  money ;  that  Barber  never 
had  that  amount  of  money,  and  that  neither  his 
business,  nor  any  other  source  at  his  command, 
was  capable  of  producing  it. 

The  defendants  offered  the  deposition  of  Maria 
Hess  to  prove  a  payment  by  Mrs.  Barber,  through 
her  husband,  Alexander  Barber,  after  their  mar- 
riage, upon  the  property  in  dispute ;  that  Alex- 
ander Barber,  himself,  was  a  dealer  in  lottery 
policies,  and  was  a  person  of  extremely  limited 
means  and  business  (to  show  his  pecuniary  in- 
ability to  make  the  payment  referred  to),  and 
that  he  uniformly,  during  his  lifetime,  declared, 
both  in  the  presence  of  his  wife  and  out  of  it, 
that  the  property  belonged  to  her ;  and  that  the 
witness  saw  the  I500  payment  referred  to  made 
by  Mrs.  Barber  to  her  husband  for  the  purpose. 
And  also  the  deposition  of  Peter  Hess,  another 
of  the  defendants,  to  prove  a  payment  of  I500 
by  Mrs.  Harlan  to  Alexander  Barber,  prior  to 
their  marriage,  upon  the  property  in  question ; 
also  Mr.  Barber's  declaration  as  to  his  wife's 
ownership  of  the  property ;  also,  Mr.  Barber's 
pecuniary  inability  to  purchase  the  same  him- 
self, and  Mrs.  Barber's  ability  to  do  so. 

This  offer  was  objected  to,  on  account  of  the 
incompetency  of  the  witnesses.  Objection  sus- 
tained. Exception,  (ist  and  2d  assignments  of 
error.) 

Verdict  for  plaintiffs,  and  judgment  thereon. 
The  defendants  took  this  writ,  assigning  for  error 
the  rejection  of  their  offers,  and  the  entry  of 
judgment  in  favor  of  the  plaintiffs  for  the  whole 
amount  of  the  property  in  dispute. 
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Michael  Arnold  (with  whom  was  O,  F,  Corn- 
man)^  for  the  plaintiffs  in  error. 

This  suit  is  between  parties  living  at  the  time 
the  cause  of  action  occurred.^  They  stand  upon 
the  same  plane.  Neither  were  parties  to  the 
transaction  which  is  in  review  here.  The  offer 
should  have  been  received  under  the  Act  of  1869, 
as  interpreted  in  Karns  v.  Tanner  (16  Sm.  297). 

The  competency  of  Peter  Hess  is  affirmed  in 
Craig  V.  Brendel  (19  Sm.  153).  In  Taylor  v, 
Kelly  (30  Sm.  95)  the  action  was  against  an  ex- 
ecutor, and  the  evidence  was,  therefore,  properly 
rejected. 

The  plaintiff  proved  that  she  was  one  of 
four  heirs  of  Barber,  the  other  three  living  in 
Ireland.  The  error  in  entering  judgment  in  her 
favor  for  the  entire  property  in  dispute  may  be 
modified  here. 

Stephenson  v,  Richardson,  6  Weekly  Notes,  1S4. 

Henry  M,  Decker t^  for  defendants  in  error. 

The  term  assignor  is  used  in  its  largest  sense  in 
Karns  v.  Tanner  {supra). 

In  Craig  v,  Brendel  {supra)  there  was  no  claim 
made  either  under  an  assignment  or  by  devolu- 
tion on  the  death  of  the  owner. 

The  competency  of  a  witness  imparted  by  the 
enacting  clause  is  strictly  qualified  by  the  pro- 
viso. 

Diehl  V.  Emig,  15  Sm.  320. 

Taylor  v,  Kelly,  30  Id.  95. 

Karns  v.  Tanner,  16  Id.  297. 

Pattison  v.  Armstrong,  24  Id.  476. 

Ward  V.  Tyler,  2  Sm.  393. 

Strawbridge  v.  Cartledge,  7  W.  &  S.  394. 

No  objection  was  made  in  the  Court  below  to 
the  judgment  as  entered.  If  erroneous,  it  should 
have  been  modified  there.  But  as  between  the 
parties,  it  has  been  established  that  the  title  to 
the  property  in  dispute  was  not  in  t^ie  plaintiffs 
in  error,  and  the  possession  of  a  co-tenant  will 
be  considered  the  possession  of  all. 
Galbreath  v,  Galbreath,  5  Watts,  149. 

March  3,  1879.  The  Court.  The  Act  of 
April  15,  1869  (P.  L.  30)  establishes  a  general 
rule  that  '«no  interest  or  policy  of  law  shall  ex- 
clude a  party  or  person  from  being  a  witness  in 
any  civil  proceeding."  This  abrogates  the  com- 
mon law  rules  respecting  the  competency  of  par- 
ties, and  interested  persons,  and  persons  on 
grounds  of  public  policy ;  and  is  so  comprehen- 
sive that  no  relation  is  so  sacred  nor  interest  so 
strong  as  to  exempt  any  person,  who  is  not  taken 
out  by  the  proviso,  from  testifying  in  a  civil  pro- 
ceeding which  is  not  withdrawn  from  its  opera- 
tion. 

The  first  section  declares  that  **  this  Act  shall 
not  apply  to  actions  by  or  against  executors,  ad- 
ministrators or  guardians  nor  where  the  assignor 
of  the  thing  or  contract  in  action  may  be  dead, 
excepting  in  issues  and  inquiries  devisavit  vel  non, 


and  others,  respecting  the  right  of  such  deceased 
owner,  between  parties  claiming  such  right  by  de- 
volution, on  the  death  of  such  owner."  It  would 
seem  difficult  to  misapprehend  the  intendment  of 
this  provision.  It  withdraws  the  specified  actions 
from  the  operation  of  the  rule.  To  these  actions^ 
not  specjad  persons,  the  Act  shall  not  apply. 
Therefore,  such  actions  remain  within  the  rules  of 
the  common  law,  and  in  the  trial  thereof,  hus- 
band and  wife  cannot  testify  for  each  other,  nor 
are  parties  and  interested  persons  competent  wit- 
nesses. Legislation  since  the  Act  of  1869,  sup- 
plying its  defects,  has  been  in  continuous  recog- 
nition of  the  plain  meaning  of  its  words.  There 
was  no  good  reason  for  excluding  from  the  ope- 
ration of  the  statutory  rule  testimony  of  matters 
occurring  after  the  death  of  the  assignor  of  the 
thing  or  contract  in  action,  and  hence  the  pas- 
sage of  the  Act  of  9th  April,  1870  (P.  L.  44),  ex- 
tending the  rule  to  these  actions  as  to  matters 
occurring  since  the  death.  For  obvious  reasons 
the  Act  of  8  June,  1874  (P.  L.  279),  excluded 
from  the  rule  '*  actions  by  or  against  committees 
of  lunatics,  except  as  to  matters  occurring  after 
the  appointment  of  said  committee."  The  Act 
of  May  25,  1878  (P.  L.  153),  permits  surviving 
partners  to  testify  to  matters  having  occurred  be- 
tween the  surviving  partners  and  adverse  party 
on  the  record.  Throughout  the  statutes  is  the 
spirit  of  equality,  which  forbids  the  application  of 
the  statutory  rule  in  actions  where  one  of  the 
parties  represents  the  rights  of  a  decedent  or  a 
lunatic,  except  as  to  matters  since  the  death  or 
lunacy,  and  matters  between  a  surviving  partner 
and  his  adversary. 

In  determining  the  competency  of  a  witness  to 
prove  a  matter  which  occurred  during  the  life  of 
a  decedent,  the  inquiry  is  whether  the  action  is 
within  the  statute.  This  is  not  difficult  when 
the  suit  is  by  or  against  an  executor,  administra- 
tor, or  guardian  in  his  representative  capacity. 
Nor  is  it  in  other  cases,  if  the  spirit  of  the  statute 
be  kept  in  view  and  the  persons  intended  by  the 
word  assignor  be  learned  from  the  context  rather 
than  its  technical  definition.  Soon  after  its 
enactment  a  clear  exposition  of  several  parts  of 
the  statute  was  given  by  Agnew,  J.,  in  Karns  v. 
Tanner  (16  P.  F.  Smith,  297).  He  says,  **  Evi- 
dently it  was  the  true  purpose  of  the  statute  to 
close  the  mouth  of  him  who  is  adversary  to  the 
deceased  assignor.'*  Again,  *<  The  true  spirit  of 
the  proviso,  then,  seems  to  be  that  when  a  party 
to  a  thing  or  contract  in  action  is  dead,  and  his 
rights  have  passed,  cither  by  his  own  act  or  by  that 
of  the  law,  to  another  who  represents  his  interest 
in  the  subject  of  controversy,  the  surviving  party 
to  that  subject  shxill  not  testify  to  matters  occur- 
ring in  the  lifetime  of  the  adverse  party  whose 
lips  are  now  closed."  (See  Pattison  v.  Arm- 
strong, 24  P.  F.  Smith,  476 ;  Gardner  v.  McLal- 
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len,  29  Ibid.  398.)  In  the  statutory  sense  the 
assignor  of  the  thing  or  contract  is  he  whose  right 
therein  or  thereunder,  at  or  before  the  time  of 
his  decease,  passed  by  his  own  act,  or  by  law,  to 
a  party  in  the  action.  The  defendant,  Maria 
Hess,  claims  title  under  the  will  of  Ann  Barber. 
Alexander  Barber  died  intestate,  and  the  plain- 
tiff, one  of  his  four  nephews  and  nieces,  avers 
that  he  was  owner  of  the  land  in  controversy 
which  passed  to  them  by  operation  of  law.  The 
assignor  of  the  thing  in  action  is  dead,  his  right 
has  passed  to  the  plaintiff,  and  the  statutory  rule 
of  evidence  does  not  apply  except  to  matters 
which  have  occurred  since  his  decease.  It  fol- 
lows that  the  learned  Judge  was  right  in  rejecting 
the  depositions  of  Maria  Hess,  and  her  husband, 
Peter  Hess.  (Diehl  v.  Emig,  15  P.  F.  Smith, 
220 ;  Taylor  v.  Kelley,  30  Ibid.  95.)  In  the 
latter  Mercur,  J.,  said :  '*  We  see  nothing  in  the 
letter,  nor  in  the  spirit  of  the  Act,  so  far  as  it 
applies  to  husband  and  wife,  to  make  one  com- 
petent when  the  other  was  incompetent."  An 
executor  was  a  party,  and  the  opinion  and  judg- 
ment are  based  upon  the  reason  that  the  Act  of 
1869  does  not  apply  to  actions  against  executors. 
That  the  full  force  of  the  reason  was  considered, 
is  evident  from  the  reference  to  Bellinger's  Ap- 
peal (2 1  P.  F.  Smith,  425).  Inasmuch  as  Craig 
V,  Brendel  (19  P.  F.  Smith,  153)  was  not  alluded 
to,  it  is  suggested  that,  upon  its  authority,  Peter 
Hess  was  a  competent  witness  for  his  wife,  and 
it  seems  to  support  the  position,  but,  if  such  be 
its  bearing,  it  is  at  variance  with  the  doctrine  in 
Taylor  v.  Young.  That  doctrine  rests  upon  the 
very  letter  and  spirit  of  the  proviso  which  took 
out  all  actions  therein  described,  instead  of  par- 
ticular persons,  from  the  operation  of  the  Act  of 
1869.  By  supplements  the  Act  has  been  some- 
what extended.  The  statutes  should  be  liberally 
construed  in  favor  of  competency ,  but  not  so  as  to 
embrace  actions  or  persons  expressly  excepted. 
The  power  which  in  1878  made  surviving  part- 
ners competent  in  certain  cases,  can  make  hus- 
band and  wife  competent  to  any  extent  deemed 
expedient,  as  to  matters  which  took  place  before 
the  death  of  the  assignor  of  the  thing  or  contract 
in  suit. 

The  third  assignment  is  not  sustained.  While 
it  is  true  that  the  plaintiff  as  one  of  four  heirs  was 
entitled  to  one-fourth  of  the  premises,  there  may 
have  been  ample  grounds,  by  admission  or  other- 
wise, for  the  verdict.  No  point  was  made  or  ex- 
ception taken  in  reference  to  this  matter.  The 
record  does  not  show  error.  Stephenson  v. 
Richardson  (6  W.  N.  C.  184),  cited  by  counsel, 
was  a  case-stated,  the  facts  were  agreed  upon  and 
submitted  for  judgment,  making  it  very  different 
from  a  general  verdict. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 


Jan.  '78.  214. 


Vidal's  Appeal. 
Whippet's  Estate. 


Jan.  15,  1879. 


Executors  and  administrators — Evidence —  Com- 
petency of  witness — Acts  of  April  15^  1869^  ^^ 
March  27 y  1865 — Decedents'  estates. 

An  executor  is  a  competent  witness  to  disprove  a  claim 
against  the  estate  uf  his  testator,  though  the  claimant  be 
dead,  and  the  testator,  if  living,  would  have  been  incom- 
petent. 

The  Act  of  April  15,  1869  (P.  L.  30),  is  an  enabling 
statute,  and  renders  no  one  incompetent  to  testify  who 
before  its  passage  was  competent 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Upon  the  audit  of  the  account  of  the  execu- 
tors of  William  Whipper,  deceased,  a  claim  of 
E.  C.  Vidal,  administrator  d.  b,  n.  of  Annie  M. 
Vidal,  deceased,  upon  a  note  given  by  the  de- 
cedent, Whipper,  was  presented.  Counsel  for 
the  executors  offered  Isaac  C.  Wears,  one  of 
Whipper's  executors,  as  a  witness  to  prove  that 
Mrs.  Vidal  in  her  lifetime  had  admitted  that  the 
note  had  been  paid.  The  auditing  Judge,  Hanna, 
P.  J.,  held  that  Wears  was  incompetent  to  testify 
as  to  conversations  between  himself  and  Mrs. 
Vidal,  she  being  deceased.  The  executors  ex- 
cepted, the  Court  in  banc  sustained  the  excep- 
tions, and  recommitted  the  account.  The 
adjudication  was  then  amended  so  as  to  disallow 
the  claim.  Whereupon  the  claimant  appealed, 
assigning  as  error  the  action  of  the  Court. 
B,  Sharkey y  for  appellant. 
Whipper,  if  living,  would  have  been  incom- 
petent to  testify  as  to  conversations  with  Mrs. 
Vidal,  she  being  dead.  His  executors  stand 
exactly  in  his  position. 

Charles  F,  Corson  (^/ohn  Goforth  with  him), 
for  appellee. 

The  executor  was  a  competent  witness  under 
the  Act  of  March  27,  1865  (P.  L.  38),  he  having 
no  iijterest  in  the  controversy. 

Leckey  v.  Cunningham,  6  Sm.  370. 

Cox  r.  McKean,  Id.  243. 

Richter  t/.  Cummings,  10  Id.  441. 
The  Act  of  April  15,  1869,  is  an  enabling 
statute,  and  no  person  competent  to  testify  be- 
fore that  Act  was  passed,  was  thereafter  rendered 
incompetent. 

Scheetz  v.  Hanbest's  Exrs.,  31  Sm.  100. 

McFerren  v.  Iron  Co.,  26  Id.  180. 

February  3,  1879.  The  Court.  There  is 
but  one  assignment  of  error,  which  raises  the 
question  whether  Isaiah  C.  Wears,  one  of  the 
executors  of  William  Whipper,  was  a  competent 
witness  to  disprove  the  claim  of  the  appellant  on 
the  estate  of  the  testator.    The  witness  clearly 
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had  no  interest  in  the  subject  of  controversy. 
Whether  the  appellant  succeeded  or  failed  made 
no  difference  to  him,  it  could  not  even  affect  his 
commissions,  and  if  it  could  the  Act  of  March 
27,  1865  (Pamph.  L.  38),  removed  all  objection 
on  that  source.  He  was  a  competent  witness 
then  before  the  passage  of  the  Act  of  April  15, 
1869  (Pamph.  L.  30),  and  it  is  now  well  settled 
that  no  person  competent  before  the  passage  of 
that  Act  was  thereby  rendered  incompetent. 
(Sheetz  v.  Hanbest's  Exrs.,  31  P.  F.  Smith,  100.) 

Decree  affirmed,  and  appeal  dismissed'  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Common  13Ieas— Squitg. 


C.  P.  No.  2.  April  26, 1879. 

Assay  v.  Baldwin,  Chief  Commissioner  of 

Highwajrs. 

Special  injunction — Sewer  connections — Authori- 
ty of  chief  commissioner  of  highways  to  sever 
them  when  illegally  made. 
Motion  to  continue  special  injunction. 
Hearing  on  bill  and  answer. 
The  bill  set  forth  that  the  complainant  had 
caused  to  be  erected  in  the  Twenty-eighth  Ward 
sixteen  houses,  and  that  he  obtained  from  the 
Department  of  Surveys  of  the  city  of  Philadel- 
phia two  licenses  allowing  him  to  make  connec- 
tion with  the  sewer  in  Twenty-second  Street  for 
"carrying  into  said  sewer  the  contents  of  sur- 
fcue,^^    This  connection,  made  under  the  above 
licenses,  was  used  for  carrying  off  all  the  drain- 
age of  the  aforesaid  houses,  including  that  from 
the   water-closets.      On    December   15,    1878, 
Baldwin,  the  chief  commissioner  of  highways, 
caused  the  connection  to  be  severed;  on  March 
28,  1879,  ^^€  petitioner  caused  the  connection 
to  be  relaid,  and  on  April  21,  1879,  ^^^^  ^^'s 
bill,  praying  that  the  chief  commissioner  be  en- 
joined from  disconnecting  the  newly  made  con- 
nection. 

Benjamin  H.  Lowry,  for  complainant. 
Osborne,  contra. 

The  license  was  for  surface  drainage  only. 
The  use  of  it  for  other  drainage  was  illegal.  By 
the  city  ordinance  of  May  12,  1866  (City  Ord. 
p.  144),  a  permit  must  be  procured  from  the 
highway  department.  And  by  ordinance  of 
May  9,  1867,  section  9,  a  connection  made 
without  a  permit  may  be  severed. 

Lowry,  in  reply:  The  ordinance  of  1867  does 
not  say  by  whom  the  connection  is  to  be  severed ; 
whoever  has  the  power  of  cutting  off  sewer  con- 


nections cannot  exercise  it  in  this  arbitrary  man- 
ner without  notice  to  any  one. 

The  Court.  We  will  not  enter  into  the 
question  whether  the  chief  commissioner  could 
arbitrarily  sever  a  connection  properly  and  le- 
gally made;  but  this  connection,  we  think,  was 
never  legally  made,  and  therefore  the  special 
injunction  must  be  dissolved. 


©ommott  IJleas— ILato^ 


C.  p.  No.  2. 


Conrad  v.  Smith. 


June  II,  1879. 


Ground-rent — Personal  liability  of  the  holder  cf 
legal  title  to  land,  subject  to  arrears  of  ground- 
rent — Liability  for,  of  holder  of  legcU  title 
subject  to  resulting  trusts, 

A.,  being  seised  of  land  in  fee,  conveyed  it  to  B.,  rc- 
-serving  a  ground-rent  which  B.  covenanted  to  pay.  The 
premises  were  subsequently,  in  187 1,  sold  under  a  judg- 
ment rendered  on  a  claim  filed  by  the  City  for  unpa:d 
taxes,  and  conveyed  by  the  sheriff  to  the  defendant,  who 
was  an  executor,  and  purchased  it  with  the  trust  money  of 
the  estate,  but  took  title  in  his  own  name.  The  defend- 
ant, after  suit  brought,  conveyed  the  land  to  a  stranger,  to 
get  rid  of  any  further  personal  liability  : 

Heldy  that  the  owner  of  the  land  was  personally  liable 
for  the  arrears. 

Held,  further,  that  in  the  absence  of  evidence  of  the 
consent  of  the  cestui  que  trust  to  the  purchase  by  defend- 
ant, the  beneficial  ownership  was  in  the  defendant,  subject 
only  to  a  resulting  trust,  which  might  be  asserted  at  the 
pleasure  of  the  cestui  que  trust.  The  defendant,  there- 
fore, had  such  a  beneficial  interest  as  made  him  liii|>le  for 
the  payment  of  the  rent. 

Conrad  v.  Smith,  5  Weekly  Notes,  402,  followed. 

Rule  for  a  new  trial,  and  motion  for  judgment 
for  defendant  on  point  reserved. 

Covenant  for  arrears  of  ground -rent. 

In  a  former  report  of  this  case,  on  demurrer, 
(5  Weeicly  Notes,  402),  the  defendant's  pleas 
were  set  forth.  On  the  trial,  before  Mitchell, 
J.,  under  the  general  issue  and  the  pleas  thA-e  re- 
ported, the  following  facts  appeared :  Elizabeth 
Jones,  the  plaintiffs  devisor,  being  seised  of  the 
premises  in  question,  conveyed  them,  in  fee  to 
one  Sheppard,  reserving  a  yearly  ground-rent  of 
I204J,  with  the  usual  express  covenants  by  Shep- 
pard to  pay  the  rent,  as  and  when  the  same  fell 
due.  After  this  conveyance,  judgment  was  ob- 
tained by  the  City  of  Philadelphia,  for  unpaid 
taxes  due  on  the  lot,  against  one  Conrad,  as  reputed 
owner,  and  the  lot,  under  this  judgment,  was 
sold  to  James  D.  Smith,  the  defendant. 

The  defendant  offered  in  evidence  a  deed  of 
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William  Bingham  to  Cooper  and  King,  dated 
May  15, 1783,  for  a  larger  lot  (including  the  land 
in  question),  by  which  aground-rent  of  1 140  per 
annum,  with  the  usual  express  covenants,  was 
created ;  also  a  deed  from  Cooper  and  King  to 
Nicholson,  dated  March  21,  1789,  creating  a 
second  ground-rent,  binding  this  land,  with  simi- 
lar covenants,  for  ^20  per  annum.  The  defend- 
ant then  testified  that  he  had  been  one  of  the 
executors  of  William  S.  Smith,  deceased,  who 
had  owned  the  premises  adjoining  the  lot  in 
question.  The  then  executors  purchased  the  lot 
to  prevent  the  erection  thereon  of  any  building, 
and  paid  for  it  with  money  of  the  estate.  The 
defendant  had  taken  titje  in  his  own  name.  The 
lot  had  always  been  vacant ;  the  taxes  were  some- 
times paid  directly  by  the  estate,  and  sometimes 
by  the  defendant,  who  was,  however,  always  re- 
imbursed out  of  the  estate.  Some  small  repairs 
to  the  fence  had  been  paid  for  by  the  life  tenant. 
The  Pennsylvania  Company  for  Insurances  on 
Lives  had  since  become  administrators  c,  /.  a., 
and  the  defendant  had  been  duly  discharged. 
On  cross-examination  the  defendant  stated  that, 
since  this  suit  had  been  brought  to  charge  him 
personally  for  the  arrears,  he  had  conveyed  the 
premises  to  one  Walker,  who  was  worth  nothing, 
to  avoid  further  responsibility. 

By  the  will  of  William  S.  Smith,  which  was 
offered  in  evidence,  it  appeared  that  the  defend* 
ant  had  a  remainder  for  life  in  the  whole  of  Wil- 
liam S.  Smith's  estate,  after  the  death  of  the 
present  life  tenant,  in  the  event  of  his  surviving 
his  mother.  The  will  gave  the  executors  no 
power  to  invest  in  real  estate. 

The  plaintiff  having  proven  a  devise  of  the 
ground-rent  to  himself,  and  the  amount  in 
arrear,  Mitchell,  J.,  directed  a  verdict  for  the 
plaintiff,  reserving  the  point  whether,  under  the 
evidence,  the  plaintiff  was  entitled  to  recover 
at  all. 

Hood  Gilpin  (with  whom  was  Charles  Gilpin), 
for  the  motions. 

The  defendant's  liability  under  the  facts  proven 
has  already  been  determined  in  the  preliminary 
argument  on  the  demurrer  {supra) ;  but  it  did 
not  then  appear  that  there  were  two  prior  ground- 
rents  covering  this  property,  nor  that  the  defend- 
ant was  a  mere  dry  trustee  for  the  cestui  que  trust 
under  the  will  of  William  S.  Smith,  with  whose 
money  the  lot  was  bought.     A  trustee  having  no 
beneficial  interest  cannot  be  held  liable. 
'Wickershain  v.  Irwin,  2  Harris,  108. 
Wctherell  v.  Hamilton,  3  Harris,  195. 
Girard  Ins.  Co.  v.  Addicks,  5  Weekly  Notes,  75. 
Same  v,  Stewart,  Ibid.  87. 

[Hare,  P.  J.  Does  the  doctrine  of  those  cases 
apply  to  a  trust  by  operation  of  law,  as  well  as 
an  express  trust?] 

Wherever  the  beneficial  title  is  in  a  person 
other  than  the  trustee  the  latter  cannot  be  held 
personally  liable. 


Girard  Ins.  Co.  v,  Addicks  {supra)  decided 
that  in  the  case  of  a  mortgage  the  person  who  takes 
title  cannot  be  held  responsible  if  he  is  merely  a 
trustee ;  and  there  is  no  difference  between  that 
and  where  a  person  takes  title  to  property  subject 
to  a  covenant  running  with  the  land,  because  in 
both  cases  the  promise  is  an  implied  promise  to 
pay.  So  it  has  always  been  held  that  an  assignee 
for  the  benefit  of  creditors  cannot  be  made  liable 
for  covenants  running  with  the  land ;  otherwise 
no  one  would  accept  such  an  assignment.  There 
is  no  difference  between  that  case  and  this. 

The  Act  of  1878,  passed  since  bringing  this 
suit,  takes  away  the  remedy  against  defendant. 
This  still  leaves  two  remedies,  one  against  the 
covenantor,  the  other  against  the  land.  Such 
acts  have  been  held  constitutional,  although  they 
took  away  a  remedy  which  plaintiff  had  prior  to 
bringing  suit. 

Couch  V.  Jeffries,  4  Burroughs,  2460. 

Evans  v.  Montgomery,  4  W.  &  S.  218. 
A  sale  for  taxes  is  a  proceeding  in  rem.     It 
works  a  forfeiture,  and  the  purchaser  takes  title 
against  all  the  world. 

Salter  v.  Read,  3  Harris,  260. 

Heckerman  v.  Hummel,  7  Harris,  64. 

Delaney  v,  Gault,  6  Casey,  63. 

Irwin  V,  Bank  of  U.  S.,  I  Barr,  349. 

[Hare,  P.  J.  That  may  be  true  against  an  out- 
standing title  in  another,  but  not  against  incum- 
brances subject  to  which  the  defendant  held.] 

George  Biddle,  contra. 

InWickershamzf.  Irwin  (2  H.  108)  the  defendant 
was  trustee  of  land,  the  ownership  of  which  was 
proven  to  be  in  another;  though  no  conveyance 
in  writing  in  that  case,  from  the  person  holding 
the  beneficial  title,  was  proven  on  the  trial.  But 
no  exception  was  there  taken  on  the  ground  of 
the  Statute  of  Frauds.  (See  2  Har.  at  p.  1 10.)  It 
has,  however,  been  expressly  ruled  in  Pennsylva- 
nia, that  an  express  trust  may  be  proven  by 
parol;  hence  that  was  the  case  of  an  express 
trust.  In  Wetherell  v,  Hamilton  {supra)  the  real 
estate  subject  to  the  ground-rent  was  conveyed  to 
Wetherell  to  secure  advances,  and  was  really  a 
mortgage,  and  a  trust  to  reconvey  on  repayment 
of  the  loan  was  there  shown,  contemporaneous 
with  the  execution  of  the  original  conveyance. 
This  was,  therefore,  also  an  express  trust,  though 
proven  by  parol.  The  cases  of  the  Girard  Co. 
against  Addicks,  and  against  Stewart  (cited  supra) , 
were  purchases  "under  and  subject"  to  a  mort- 
gage, where  there  is  no  express  contract,  but 
where  one  is  generally  implied  on  the  part  of  the 
purchaser  to  bind  himself  for  the  mortgage  debt, 
because  it  is  part  of  the  consideration  for  the  con- 
veyance. In  Girard  Co.  v,  Stewart,  no  such  con- 
tract could,  it  was  held,  be  implied  against  a 
trustee,  where  **  by  the  agency  of  others  who  were 
the  beneficiaries,**  or,  by  act  of  law,  the  title  was 
cast  on  him. 
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Now  the  defendant  here  had  no  authority  to 
use  the  trust  funds  of  the  estate  to  purchase  the 
lot.  The  cestuis  que  trustent  might  elect  to  treat 
the  defendant  as  a  trustee;  but  could,  on  the 
other  hand,  surcharge  him  in  the  Orphans' 
Court. 

[Mitchell,  J.  The  purchase  was  in  1871, 
more  than  dve  years  ago ;  are  not  the  cestuis  que 
trustent  barred  in  any  case  by  the  Act  of  23 
April,  1856?] 

In  any  view,  the  cestuis  que  trustent  cannot  now 
be  held  liable  for  the  performance  of  the  cove- 
nant, because  they  clearly  have  now  no  right  of 
possession  or  enjoyment.  Now,  the  ground  of 
decision  in  the  cases  in  2d  and  3d  Harris  is,  that 
where  the  equitable  owner  is  himself  personally 
liable,  because  of  his  beneficial  interest,  the 
ground  landlord  cannot  hold  the  trustee  liable 
besides.  But  the  defendant  himself  exercised  an 
act  of  individual  ownership  inconsistent  with  the 
trust  set  up,  by  conveying  it  to  Walker  after  suit 
brought,  and  after  he  had  ceased  to  be  executor 
or  trustee.  In  addition,  the  will  of  William  S. 
Smith  shows  that  the  defendant  is  himself  a  life 
tenant  in  remainder  after  the  estate  of  the  present 
life  tenant  expires. 

Ifofid  Gilpin,  in  reply. 

The  doctrine  of  personal  liability  by  reason  of 
privity  of  estate  cannot  apply  to  a  second  or 
third  ground-rent,  such  as  this.  This  doctrine  is 
founded  on  the  feudal  law,  which  contemplates 
the  reversioner  as  the  owner  of  the  rent.  There 
can  only  be  one  reversion,  while,  on  the  plain- 
tiffs theory,  every  successive  owner  can  create  a 
reversion  sufficient  to  establish  privity  of  estate 
between  himself  and  the  subsequent  owners  of 
the  land.  Here  the  defendant  would  be  liable  by 
privity  of  estate  for  three  different  ground-rents 
to  three  different  landlords. 

The  Court.  Rule  for  a  new  trial  discharged, 
and  judgment  for  plaintiff  on  the  point  of  law 
reserved. 


C.  P.  No.  2.  March  15,  1879. 

Haldom  v.  Hassitt. 
Judgment  bonds  between  counsel  and  client — A 

judgment  entered  on  such  bond  will  be  opened, 

and  the  case  sent  to  a  jury  to  liquidate  amount 

reasonably  due  for  services. 

Rule  to  open  judgment  and  let  defendant  into 
a  defence. 

The  judgment  had  been  entered  upon  a  bond 
for  1 1 25.00.  It  appeared  from  depositions  that 
this  bond  had  been  given  under  the  following 
circumstances : — 

Hassitt,  the  defendant,  had  been  arrested  on  a 
criminal  charge,  and  while  awaiting  the  action 
of  the  grand  jury,  in  Moyamensing  Jail,  the 


plaintiff,  Haldom,  his  attorney  in  the  case,  came 
to  the  prison,  and  told  him  that  if  he  (Hassitt) 
would  sign  a  judgment  bond,  he  (Haldom) 
would  have  him  released  at  once.  Hassitt  con- 
sented, and  was  taken  accordingly  out  of  prison 
to  a  drinking  saloon,  where  he  signed  the  bond 
in  suit.  Then  Haldom  informed  him  that  his 
case  had  been  ignored  by  the  grand  jury. 

Depositions  taken  for  the  plaintiff  partly  con- 
tradicted these  facts. 

[Hare,  P.  J.  The  burden  of  proof  is  on  the 
plaintiff  here  to  show  that  he  gave  consideration 
for  this  bond.  This  ought  to  go  to  a  jury.  I  do 
not  think  counsel  can  fix  the  value  of  their  ser- 
vices in  this  way.  A  jury  must  liquidate  the 
amount  due  for  counsel's  services  in  this  case.] 

Rule  absolute. 


©rpDaits'  €ourt^ 


Hart's  Estate. 


March  9,  1 879. 


Contracts  of  decedent — Conditional  subscription 
— Mutuality  of  consider cUion,  what  constitutes 
•  — Separate  estate  of  wife — Liability  of  husband 
to  account  for  rents  collected  as  agent  of  wife, 
and  after  revocation  of  agency — Election  of 
widow  to  take  against  will—EquitcU>le  conver- 
sion, 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  William  H.  Lee 
and  Burdett  Hart,  executors  of  Norman  L.  Hart, 
deceased,  the  following  facts  appeared: — 

The  testator  died  in  1875,  ^"^  ^X  ^*s  will  di- 
rected* his  executors,  as  soon  as  reasonably  might 
be,  to  convert  into  cash  all  his  estate,  real  and 
personal,  and  then,  after  providing  for  various 
debts  and  legacies,  to  give  to  his  wife  **  such  |>or- 
tion  of  his  personal  property  as  the  law  demands, 
and  the  use  and  interest  of  such  real  estate  as  the 
law  requires;"  the  balance  to  be  invested  in 
first  mortgages  in  the  city  of  Philadelphia,  the  in- 
terest to  be  paid  to  his  two  children  until  they 
reach  twenty-one,  when  the  principal  should  t)e 
equally  divided  between  them. 

Before  the  auditing  Judge  the  following  points 
of  contention  arose:  (i)  The  claim  of  the 
"Plymouth  Church"  and  the  **  Congregational 
Union"  of  New  York,  as  creditors  and  legatees. 
(2)  The  allowance  of  the  claim  of  Mrs.  Winches- 
ter (formerly  Hart)  to  the  rent  of  Chestnut 
Hill  property  collected  by  the  testator.  (3)  Thi 
amount  and  extent  of  allowances  for  expenses 
and  commissions  to  the  executors,  and  salary  and 
wages  to  employ&;  and  finally  (4),  the  allowing 
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of  the  widow  to  make   her  election  against  the 
wilf,  and  the  effect  of  that  allowance. 

All  the  facts  relating  to  these  items,  and  the 
finding  of  the  auditing  Judge  thereon,  are  fully 
set  out  in  the  opinion  of  the  Court,  infra. 

Exceptions  to  the  adjudication  were  filed  on 
behalf  of  the  accountants,  certain  legatees  and 
creditors,  and  the  Plymouth  Congregational  So- 
ciety and  Congregational  Union  of  New  York. 

J,  B.  CoiahaHyJr.y  for  the  Plymouth  Congre- 
gational Society  and  Congregational  Union  of 
New  York,  cited — 

As  to  the  liability  of  the  estate  under  the  writ- 
ten contract  of  the  decedent  for  the  balance  of 
the  subscription. 

Edinboro  Academy  v.  Robinson,  t  Wr.  2 to. 
Shober*s  Admr.  v,  Lancaster  Co.  Park  Association, 

18  Sm.  429. 
Caul  V.  Gibson,  3  Barr,  416. 
Good  V,  Dean,  I  Weekly  Notes,  519. 
Chambers  v.  Calhoun,  18  Sm.  13. 
Samuel  C.  Perkins ^  for  the  accountants  \  also 
Burdett  Hart  and  others,  creditors,  cited — 
As  to  allowance  of  commissions  to  executors — 
Sterrett*s  Appeal,  2  Pa.  R.  419. 
Duval's  Appeal,  2  Wr.  112. 
Gaule*s  Appeal,  12  Casey,  395. 
Hopkinson  v.  Roe,  I  Beavan,  180. 
Heckert's  Appeal,  12  Harris,  482. 
Cairns  v.  Chaubert,  9  Paige,  164. 
As  to  wife's  claim  against  her  husband's  estate 
for  income  of  her  separate  estate  received  by  him 
in  his  lifetime — 

Johnson  v.  Johnson's  Adm'r,  7  Cases,  450. 
Act  April  II,  1856,  Purd.  Dig.  1009,  pi.  31. 
May  «/.  May,  12  Sm.  206. 
Miller  t/.  Miller,  6  Wr.  170. 
2  Bishop's  Law  of  Married  Women,  J  157. 
As  to  election  of  widow  to  take  under  the 
will— 

Rhoad's  Est.,  2  Weekly  Notes,  and  authorities 

cited  in  argument. 
Bard's  Est.,  8  Sm.  393. 
Bradford  v.  Stents,  7  Wr.  474. 
Sandford's  App.,  15  Sm.  314. 
Benj,  If,  Brewster  and  James  Otterson^  for 
the  widow,  presented  no  paper-book. 

April  26,  1879.  Th^  Court.  The  decedent, 
in  his  lifetime,  was  one  of  the  signers  of  a  sub- 
scription paper,  the  material  parts  of  which  were 
as  follows:  **  The  undersigned,  being  desirous  of 
placing  the  Plymouth  Congregational  Society  of 
Philadelphia  on  a  sure  and  firm  basis  by  the  pay- 
ment of  the  present  indebtedness,  being  the  sum 
of  $6065  (except  the  ground-rent  of  $460  per 
annum),  with  the  understanding  that  the  said 
society  is  to  be  kept  from  encumbered  debt, 
mortgage,  or  lien,  agree  to  pay  the  amount  set 
opposite  our  respective  names^  upon  the  express 
condition  that  the  amount  of  $6065  sliall  be  sub- 
scribed on  or  before  January  i,  1876,  and  that 
all  the  money  subscribed  shall  be  used  for  the 
,  sole  purpose  of  extinguishing  the  above  named 


debt,  and  that  in  case  the  said  Society  shall  at 
any  time  hereafter  change  its  present  faith  and 
worship,  or  make  any  mortgage  debt  or  lien,  then 
the  amount  of  these  subscriptions  shall  revert  to 
the  American  Congregational  Union  of  New 
York." 

Subscriptions  to  the  full  amount  named  having 
been  secured  before  the  time  fixed  by  the  agree- 
ment, the  testator  paid  I200,'  being  a  part  of  the 
first  instalment.  The  balance  of  the  first  and  the 
whole  of  the  second  instalment  were  paid  after 
his  death  by  his  executors.  Exceptions  were 
filed  to  the  allowance  by  the  auditing  Judge  of  the 
credits  asked  for  these  payments,  and  to  the  award 
of  I937.50,  being  the  pro  rata  balance  of  dece- 
dent's subscription. 

It  was  urged  that  in  every  case  founded  upon 
mutual  promises,  it  is  essential  that  the  promises, 
to  be  binding,  shall  be  made  at  one  and  the  same 
time,  and  that,  in  this  instance,  the  evidence 
showed  that  they  were  not  so  made. 

It  is  true  that  in  pleading  upon  mutual  pro- 
mises, it  will  not  do  to  aver  that  one  was  made 
after  the  other,  because  such  promise  would  be 
upon  a  consideration  which  had  been  already 
executed.  (Livingston  v,  Rogers,  i  Caines'  Rep. 
583).  Here  the  agreement  expressly  disposes  of 
the  objection  by  providing  that  no  promise  shall 
be  binding  until  the  full  amount  to  be  made  up 
shall  have  been  subscribed.  Even  without  this 
clause  the  objection  would  have  no  force.  In 
Stewart  v,  Hamilton  College  (2  Denio,  416), 
Chancellor  Walworth  says :  *  *  Every  member  of 
society  has  an  interest  in  supporting  the  institu- 
tions of  religion  and  of  learning  in  the  commu- 
nity where  he  resides.  And  when  he  consents  to 
become  a  subscriber  with  others,  to  raise  a  fund 
for  the  purpose,  the  real  consideration  for  his 
promise  is  the  promise  which  others  have  already 
made,  or  which  he  expects  them  to  make,  to  con- 
tribute to  the  same  object.  For  this  purpose  also 
the  subscriptions  to  the  same  paper,  and  for  the 
same  object,  although  in  fact  made  at  different 
times,  may  in  legal  contemplation  be  considered 
as  having  been  made  simultaneously.** 

The  case  just  cited  is  an  authority  for  the  posi- 
tion that  mutual  promises  are  in  themselves  a 
sufficient  consideration  to  uphold  an  agreement. 
The  consideration  for  the  promise  of  each  sub- 
scriber is  the  corresponding  promise  which  is 
made  by  other  subscribers.  (2  Kent's  Com.  465.) 
A  mutual  agreement  to  give  time  to  a  debtor  is 
good  for  the  same  reason.  (Bright  v,  Murray, 
I  Leg.  Ch.  22.)  There  are,  however,  cases  which 
hold  that  the  party  for  whose  benefit  the  promises 
are  made,  in  order  to  recover,  must  show  that  a 
request  moved  to  him  from  the  promissors,  to  do 
or  to  forbear  to  do  a  certain  act;  and  that  on 
failure  of  *such  proof,  the  subscriptions  will  take 
the  form  of  a  mere  donation,  which  can  operate 
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only  at  the  will  of  each  subscriber.  (Bridgewater 
Academy  v,  Gilbert,  2  Pick.  579 ;  Limerick  Aca- 
demy V,  Davis,  II  Mass.  113.)  But  where  a  part 
of  the  subscription  has  been  paid  (Farmington 
Academy  z^.  Allen,  14  Mass.  172),  or  the  promisee 
has  begun  to  execute  the  purpose  contemplated 
by  the  subscription,  the  promise  will  be  enforced. 
(Amherst  Academy  v.  Cowls,  6  Pick.  427.)  In 
Pennsylvania,  however,  the  courts  have  not  hesi- 
tated to  give  effect  to  voluntary  subscriptions  in 
aid  of  a  charity.  In  Caul  v,  Gibson  (3  Barr, 
416),  the  paper  sued  on  was  in  all  essentials  iden- 
tical with  the  present,  and  the  Court  held  that 
the  moral  obligation  was  sufficient  to  sustain  the 
express  promise  of  the  defendant.  In  Chambers 
V,  Calhoun,  6  Har.  13),  the  joint  engagement 
was  to  pay  to  a  committee  a  certain  sum  towards 
the  building  of  a  church,  and  the  promise  was 
sustained,  although  when  the  suit  was  brought  the 
building  had  been  completed,  and  the  committee 
discharged.  An  individual  promise  to  contribute 
to  a  similar  object  was  held  good  in.  Ryerss  v. 
Congregation  of  Blossburg  (9  Cas.  114).  In 
Edinboro  Academy  v,  Robinson  (i  Wr.  210), 
and  Shober  v.  Park  Association,  8  P.  F.  Sm.  429) 
no  doubt  was  entertained  of  the  binding  force  of 
a  promise  like  the  present,  and  the  only  question 
was  as  to  the  proper  parties  to  the  suit. 

It  was  alleged  on  the  argument,  although  no 
proof  of  the  fact  seems  to  have  been  presented  at 
the  audit,  that  the  claimants,  after  the  date  of  the 
agreement,  had  executed  a  mortgage  upon  the 
church  property,  and  had  thereby  forfeited  their 
right  to  recover  under  the  instrument.  But  the 
condition  that  no  new  lien  should  be  crfeated  was 
clearly  a  tondition  subsequent,  and  in  no  way 
affected  the  liability  of  the  subscribers.  The 
party  to  take  advantage  of  the  breach  is  the 
American  Congregational  Union  of  New  York, 
to  whom  the  fund  in  such  case  is  made  over,  and 
as  to  whom  the  money  will  be  held  by  the 
Plymouth  Society  in  trust.  The  objection  Vas 
made  that  the  New  York  Society  was  a  pure 
donee,  upon  whom  no  obligation  was  cast,  and 
respecting  whom  the  contributors  assumed  no 
legal  liability.  But  the  principle  is  too  well  set- 
tled to  be  disputed,  that  a  party  for  whose  bene- 
fit a  promise  is  made  may  sue  in  assumpsit  upon 
such  promise,  although  the  consideration  therefor 
was  a  consideration  between  the  promissor  and  a 
third  person.  (Schermerhom  v,  Vanderheyden, 
I  Johns.  139;  Barker  v,  Bucklin,  2  Denio,  45.) 
The  exceptions  to  the  adjudication  upon  this  point 
are  dismissed. 

The  wife  of  the  testator  owned  in  her  own  right 
a  property  at  Chestnut  Hill,  on  which  she  and 
her  husband  and  children  at  one  time  resided. 
The  family  afterwards  moved  to  the  city,  under 
an  agreement  that  the  husband  should  collect  the 
rents  of  the  Chestnut  Hill  property,  and  use  them 


towards  defraying  the  expenses  of  the  new  home. 
At  a  later  date,  the  wife  left  her  husband,  and 
notified  the  tenant  not  to  pay  him.  The  husband, 
however,  continued  to  receive  the  rents,  and  paid 
thereout  for  various  repairs  to  the  premises.  The 
auditing  Judge  was  clearly  right  in  admitting  the 
claim  of  the  wife  for  the  rents  collected  after  no- 
tice. Her  separation  from  her  husband,  whether 
with  or  without  cause,  cannot  enter  as  an  element 
into  the  question  of  his  liability  to  account  to  her 
for  moneys  collected  as  her  agent  after  she  had 
revoked  his  authority  to  act.  A  credit  was  al- 
lowed to  the  husband,  at  the  rate  of  ^  100  per 
annum,  as  the  value  of  a  strip  of  ground,  forming 
part  of  the  leased  premises.  It  appeared  that  he 
was  the  owner  in  his  lifetime  of  this  strip,  and 
that  after  his  death  it  was  purchased  by  his  wife 
for  I250.  It  was  shown  that  its  use  added 
greatly  to  the  convenience  of  the  tenant  and  to 
the  value  of  the  property.  Objection  was  made 
that  the  credit  allowed  bore  no  proportion  to  the 
intrinsic  value  of  the  ground.  But  the  proof  in 
the  case  amply  justified  the  finding  of  the  audit- 
ing Judge.  The  exceptions  to  his  rulings  on 
these  points,  and  to  his  refusal  to  allow  for  re- 
pairs, as  to  which  the  tenant  was  clearly  liable, 
are  dismissed.  It  may  be  remarked  that  if, 
under  the  evidence,  any  of  these  repairs  could 
be  held  to  be  improvements,  there  was  still  no 
proof  that  they  were  authorized  by  the  wife,  or 
were  necessary,  and  that  she  therefore  could  not 
be  charged  with  their  cost.  (Kuhns  and  Wife  v. 
Tumey,  36  Leg.  Int.  37.) 

The  exceptions  to  the  rate  of  commissions  al- 
lowed to  the  accountants,  and  to  the  wages  paid 
by  them  to  two  of  the  employ^  of  the  decedent, 
are  dismissed.  The  auditing  Judge  has  found  as 
a  fact  that  the  services  of  these  employ^  were 
indispensable  to  the  proper  settlement  of  de- 
cedent's estate,  and  that  the  amount  paid  them 
therefor  was  a  reasonable  compensation.  The 
fact  that  the  involved  condition  of  the  business 
of  decedent  at  the  date  of  his  death  necessitated 
the  employment  for  a  short  time  of  a  clerk  and 
workman,  should  not  deprive  the  accountants  of 
the  commissions  which  were  due  to  them  for  their 
own  labor  and  responsibility. 

The  attention  of  the  auditing  Judge  was  not 
called  to  the  matter  complained  of  in  the  excep- 
tions filed  to  the  widow's  share  in  distribution. 
The  widow  elected  to  take  against  the  will,  which 
contained  a  direction  to  sell  the  real  estate.  The 
property  was  sold,  and  the  proceeds  were  dis- 
tributed as  personsdty.  The  sale  worked  no  con- 
version as  against  the  widow,  the  fund  as  to  her 
bearing  the  character  of  real  estate.  Instead  of 
the  ateolute  interest  awarded  her,  she  was  enti- 
tled only  to  a  life  estate  in  one-third  of  the  sum. 
The  exceptions  to  this  point  are  sustained,  and 
the  adjudication  will  be  reformed  accordingly. 

Opinion  by  Ashman,  J. 
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Vol.  VII.]   THURSDAY,  yULY to,  tSjg.  [No.  11. 


g)Ut>renie  Court. 


July,  '78,  70.  March  12,  1879. 

Borough  of  Pittston  v.  Hart. 

Negligence — Roads^  highways^  and  bridges — 
Failure  of  borough  authorities  to  provide 
proper  guards  in  the  streets — Contributory 
negligence. 

When  borough  authorities  fail  to  protect  by  guards  a 
place  of  unusual  daneer  on  a  much  travelled  road,  the 
question  of  their  negligence  is  to  be  left  to  the  jury. 

The  plaintiff's  son  was  driving  along  the  principal 
street  of  the  Borough  of  Pittston ;  at  a  point  where  the 
road  was  only  thirty-six  feet  wide,  and  where  the  Lehigh 
Valley  Railroad  passes  twelve  feet  below  the  level  of  the 
street,  a  train  came  suddenly  in  view,  and  frightened 
his  horses.  There  being  no  barrier  at  the  side  of  the 
street,  the  horses  and  wagon  fell  over  the  side,  and  the 
plaintiff's  son  was  seriously  injured.  In  an  action  by  the 
plaintiff  against  the  borough,  to  recover  damages  for  the 
loss  of  the  services  of  his  son  : 

Heldt  that  although  the  accident  would  not  have  hap- 
pened but  for  the  frightening  of  the  horses,  yet  that  per- 
sons in  charge  of  public  highways  ought  to  make  reason- 
able provision  for  a  matter  so  common  and  so  likely  to 
happen,  and  that  the  direct  cause  of  the  injury  was  the 
want  of  a  proper  barrier  at  the  side  of  the  street. 

Per  Gordon,  J.  "We  can  readily  understand  the 
want  of  precautions  in  wild  and  sparsely- sett  led  portions 
of  the  State,  for  the  finances  of  a  township  are  exhausted 
in  making  roads  even  of  an  inferior  character ;  but  we  can 
neither  understand  nor  excuse  the  iiiotive  of  a  borough  of 
Io/X)0  inhabitants  in  refusing  to  guard  a  place  on  its 
main  thoroughfare  so  dangerous  as  that  under  considera- 
tion, especially  when  the  expense  of  so  domg  would  be 
but  trifling.'* 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Case  for  negligence,  by  Hugh  Hart  against 
the  Borough  of  Pittston,  to  recover  damages  for 
injury  to  his  minor  son. 

On  the  trial,  before  Handley,  J.,  the  follow- 
ing facts  appeared :  On  May  7,  1875,  ^^  plain- 
tiff sent  his  team,  in  charge  of  his  son  eighteen 
years  of  age,  to  a  certain  mill  known  as  Brown's 
mill.  His  way  was  along  the  main  street  of 
Pittston  (a  borough  of  10,000  inhabitants), 
which,  for  most  of  the  distance,  was  sixty-six 
feet  wide ;  at  one  point  it  narrows  to  the  width 
of  thirty-six  feet  j  at  this  point  is  a  perpendicular 
stone-wall,  variously  estimated  at  from  twelve  to 


twenty  feet  high,  and  immediately  beneath  the 
Lehigh  Valley  Railroad  passes.  Just  as  young 
Hart  reached  this  point  a  train  came  suddenly  in 
view,  and  the  horses  became  frightened,  and, 
though  Hart  kept  his  seat  and  endeavored  to 
control  them,  they  made  a  sudden  turn  and  fell 
over  the  wall,  and  Hart  was  seriously  injured. 
The  street  at  this  point  is  much  used,  and  con- 
tains a  line  of  street  railway.  There  was,  how- 
ever, no  guard  at  the  top  of  the  wall. 

The  defendant's  counsel  requested  the  Court 
to  charge:  (i)  That  the  Borough  of  Pittston  is 
not  responsible  for  an  accident  caused  by  a 
runaway  team  of  horses  in  its  streets,  such  as 
the  accident  for  which  plaintiff  claims  damages. 
Refused,  (2)  That  the  Borough  of  Pittston  is 
not  bound  to  erect  at  the  point  of  the  accident, 
a  railing  or  barrier  strong  enough  to  stop  a 
running  team  of  horses,  if  she  is  bound  to  erect 
any  railing  or  barrier  at  all.  Answer,  This 
point  we  cannot  affirm.  It  was  the  duty  of  the 
Borough  of  Pittston,  through  her  proper  officers, 
to  keep  the  approaches  to  this  wall  so  guarded  as 
to  protect  travellers.  A  highway  must  be  kept 
in  such  order  that  even  <'  skittish"  animals  may 
be  employed  without  risk  of  danger. 

In  the  general  charge  his  Honor  said:  ''The 
Borough  of  Pittston  is  an  incorporated  body,  and 
it  is  her  duty  to  keep  her  streets,  roads,  and 
bridges  in  good  order  and  repair ;  and  that  duty 
is  performed  when  travellers  are  protected  in  the 
ordinary  exercise  of  their  duties  when  on  the 
public  highway.  [Now,  it  is  safe  to  say  to  you 
that  if  there  had  been  a  fence  or  a  barrier  placed 
upon  the  top  of  this  wall,  and  young  Hart  was 
driving  along  this  street  in  the  boroi^gh  and  this 
engine  came  along,  in  the  manner  testified  to  by 
the  witness,  he  would,  bearing  in  mind  the  con- 
dition of  this  place,  have  had  more  control  over 
his  team,  and  would  have  felt  much  safer  in 
handling  the  team  than  he  did  knowing  that  there 
was  no  guard  whatever  upon  this  wall.  It  was 
very  natural  for  him,  the  moment  he  discovered 
there  was  danger,  instead  of  attempting  to  take 
care  of  his  team  and  his  wagon,  to  take  care  of 
his  own  life.  Whereas,  if  the  road  there  had 
such  a  guard  as  the  law  requires,  then,  of  course, 
he  might,  under  the  circumstances,  have  con- 
trolled his  team  and  prevented  them  from  passing 
over  the  wall.]  Now,  it  is  for  you  to  take  up 
the  evidence  in  this  case,  .  .  .  and  say 
whether  the  Borough  of  Pittston  has  performed 
her  duty  in  keeping  this  portion  of  the  public 
highway  in  good  order  and  repair." 

Verdict  and  judgment  for  plaintiff,  $237. 
Defendant  took  this  writ,  assigning  as  error  the 
answer  to  his  first  and  second  points,  and  the 
portion  of  the  charge  inclosed  in  brackets. 

C,  S.  Stark,  for  plaintiff  in  error. 

The  borough  is  not  liable  for  accidents  caused 
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by  horses  that  have  broken  away  from   their 
drivers. 

Titus  V,  Northbridgc,  97  Mass.  258. 

Fogg  V.  Nahant,  98  Id.  578. 

Bobsion  V.  Rockfort,  loi  Id.  93. 

R.  R.  V,  Stinger,  28  Sm.  219. 
The  negligence  of  the  borough  was  not  the 
immediate  cause  of  the  injury. 

Penna.  R.  R.  v,  Kerr,  12  Sm.  353. 
S.  /.  Strauss  {H.  IV.  Palmer  with  him),  for 
defendant  in  error. 

Where  a  rail  or  barrier  is  necessary  for  the 
proper  security  of  travellers  on  the  road  which 
from  its  nature  would  be  otherwise  unsafe,  and 
the  maintenance  of  which  would  have  prevented 
the  injury,  it  is  negligence  not  to  construct  and 
properly  maintain  such  barrier. 

Lower  Macungie  v.  Merkhoffer,  21  Sm.  276. 

Ncwlin  Twp.  v,  Davis,  27  Id.  317. 

Scranton  Ciiy  v.  Dean,  2  Weekly  Notes,  467. 

Shearman  and  Red.  Negligence,  {  391. 

Alger  V.  Lowell,  3  Allen  (Mass.),  402. 

Hey  V.  Philadelphia,  31  Sm.  44. 

Wharton  on  Negligence,  {  968. 

May  7,  1879.  The  Court.  The  verdict 
and  evidence  in  this  case  establish  the  following 
facts:  Pittston  is  a  large  borough,  having  a 
population  of  some  8000  or  10,000.  The  street 
upon-  which  this  runaway  happened  is  the  main 
one  of  the  town,  and  whilst  its  general  width  is 
some  sixty-six  feet,  it  narrows  to  a  width  of 
thirty-six  feet,  including  the  sidewalk,  at  the 
place  of  the  accident.  On  the  west  side,  and  at 
the  point  mentioned,  some  twelve  feet  lower 
than  the  street,  is  the  Lehigh  Valley  Railroad, 
from  the  track  of  which,  up  to  a  level  with  said 
street,  is  a  perpendicular  stone  wall,  built,  no 
doubt,  for  the  protection  of  the  railroad.  Not- 
withstanding the  circumstances,  as  above  nar- 
rated, made  this  a  notoriously  dangerous  place, 
yet  this  part  of  the  street  was  protected  by 
neither  fence,  guard,  wall,  nor  curb.  On  the  7th 
of  May,  1875,  the  plaintiff's  tWo-horse  team  in 
charge  of  his  son,  a  boy  of  eighteen  years  of 
age,  was  quietly,  and  under  full  control  of  the 
driver,  passing  along  the  way  above  described, 
when  the  horses  took  fright  from  an  approaching 
locomotive,  which,  as  the  boy  said,  by  reason  of 
the  curve  in  the  road,  seemed  to  be  coming 
down  the  street,* and,  in  spite  of  the  efforts  of 
the  driver,  the  horses  rushed  across  the  street  and 
over  the  wall  above  described.  The  result  was 
one  horse  killed,  the  other  hurt,  the  wagon  and 
harness  broken,  and  the  boy  badly  injured. 
Complaint  is  made  that  the  Court  below  suffered 
the  jury  to  pass  upon  the  question  whether  the 
borough  officers  were  negligent  in  permitting 
this  precipice  to  remain  unfenced,  and  whether 
the  plaintiff's  loss  resulted  from  that  neglect. 
But  we  do  not  see  how  the,  Court  could  have 
refused    so    to    do.     The    accident    happened 


directly  from  the  want  of  a  barrier  between  the 
street  and  the  cut.     The  driver  was  not  in  fault, 
he  managed  hb  team  as  well  as  he  could  under 
the  circumstances,  but  he  had  so  little  of  either 
time  or  space  in  which  to  control  and  quiet  his 
horses,  that  his  efforts  were  unavailing.     It  is 
true,  that  without  the  frightening  of  the  horses 
there  would  have  been  no  accident,  but  the 
horse  is  naturally  a  timid  animal,  and  is  so  liable 
to  fright,  that  those  having  charge  of  the  public 
highways  ought  to  make  reasonable  provision  for 
a  matter  so  common  and  so  likely  to  happen  at 
any  time.     Horses  abound,  but  horses  that  never 
frighten  or  are  never  fractious  are  exceedingly 
rare,  and  if  roads  were  to  be  constructed  only 
for  such  animals,  there  must  need  be  but  little 
travelling  upon  them.     We  think   it  was  well 
said,  in  the  case  of  Lower  Macungie  Township 
r.  Merkhoffer  (21  P.  F.  S.  276),  that  it  was  no 
defence   that  by  careful  driving   the  accident 
might  have  been  avoided,  since  that  would  fidl 
far  short  of  the  purpose  of  a  public  highway.    In 
the  case  of  Newlin  Township  v,  Davis  (27  P.  F. 
S.  317),  the  accident  occurred  through  the  fright 
of  a  horse  upon  a  bridge  unprotected  by  side 
railings ;  but  it  was  not  in  that  case  pretended 
that  the  omission  of  such  railing  was  not  per  se 
neglect,  or  that  the  fright  of  the  horse  relieved 
the  township  of  liability.     Now,  it  is  hard   to 
understand  why  a  precipice  at  the  side  of  a  nar- 
row street  does  not  require   fencing  quite  as 
much  as  the  sides  of  a  bridge.     Such,  in  fact,  is 
the  very  point  in  Macungie  v,  Merkhoffer,  for 
there  it  was  held  that  the  township  was  bound  to 
fill  up  or  fence  off  a  dangerous  excavation  at  the 
side  of  a  public  road.     We  can  readily  under- 
stand and  excuse  the  want  of  precautions  of  this 
kind  in  wild  and  sparsely- settled  portions  of  the 
State,  for  the  finances  of  a  township  are  ex- 
hausted in  the  making  of  roads  even  of  an  in- 
ferior character ;  but  we  can  neither  understand 
nor  excuse  the  motive  of  a  borough  of  10,000  in- 
habitants in  refusing  to  properly  guard  a  place  on 
its  main  thoroughfare  so  dangerous  as  that  now 
under  consideration,  especially  when  the  expense 
of  so  doing  would  be  but  trifling.     In  Hey  r. 
Philadelphia  City  (31  P.  F.  S.  44),  we  have  a 
much  stronger  case  for  the  defence  than  the  one 
in  hand,  for  there  the   roadway  was  of  good 
width,  and  at  least  partially  protected  by  the 
sidewalk  and  curb ;  besides  this,  the  driver  had 
left  his  seat  by  jumping  from  the  buggy,  the 
horse  had  torn  away  from  him.  and  it  was  whilst 
in  its  undirected  flight  that  it  went  over  the  river- 
bank.     Here,  on.  the  other  hand,  we  have  not 
only  the  proximity  of  the  railroad,  but  a  very 
narrow  and  wholly  unprotected  street,  and  we 
have,  also,  the  driver  maintaining  his  seat  and 
endeavoring  to  guide  his  team  to  the  very  last 
moment.     There  is  certainly  then  but  little,  if 
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any,  doubt  that  the  negligence  of  the  borough 
authorities  was  the  direct  cause  of  the  accident 
complained  of,  with  its  resulting  damages. 

Judgment  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '79,  170.  •      March  5,  1879. 

First  National  Bank  of  AUentown  v.  Rex. 

National  banks — Bailees  without  reward — Neg- 
ligence—  Gross  negligence;  definition  of; 
burden  of  proof  of ;  special  deposit — Degree 
of  responsibility  of  national  bank  to  sficial 
depositor —  When  bailee  without  reward  is  re- 
sponsible for  embezzlement  of  deposit  by  its 
officers, 

A  national  bank  receiving  a  special  deposit  for  safe- 
keeping without  reward  is  not  responsible  for  a  breach  of 
ordinary  care  and  negligence,  but  is  liable  only  for  gross 
negligence. 

The  burden  of  proving  gross  negligence  rests  upon  the 
plaintiff. 

Gross  negligence  is  the  failure  to  take  thkt  care  which 
the  most  inattentive  person  takes. 

A  bailee  without  reward  transferring  deposits  in  good 
fitith  to  a  place  out  of  its  own  custody,  considered  more 
safe  than  that  of  the  original  deposit,  does  not  thereby  in- 
crease its  liability.  •  Per  Gordon,  J. 

Bank  v,  Graham,  29  Sm.  106,  followed. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  George  Rex  against  the  First 
National  Bank  of  AUentown.  Plea:  "Non 
assumpsit."  Upon  the  trial,  before  Albright, 
P.  J.,  the  following  facts  appeared : — 

The  defendant  is  a  corporation  chartered 
und«r  the  Act  of  Congress  of  Jan.  3,  1864, 
known  as  the  National  Bank  Act.  On  March 
31,  1869,  the  plaintiff  made  a  special  deposit 
with  the  defendant  of  certain  United  States 
bonds,  receiving  the  following  certificate  from 
Wm.  H.  Blumer,  who  was,  and  had  been  since 
the  organization  of  the  bank  in  1863,  its  Presi- 
dent, viz: — 

I  certify  that  George  Rex  has  on  deposit  for  safe-keep- 
ing at  the  First  National  Bank  of  Allenti>wn,  Eight  Hun- 
dred and  Fifty  Dollars  in  5-20  Uniieci  Stales  bonds. 

Wm.   H.  BluM£K,  President, 

AUentown,  March  31,  1869. 

The  bonds  were  kept  by  the  bank  without 
compensation  therefor,  and  were  placed  in  a 
vault  with  bonds  and  valuable  securities  belong- 
ing to  the  bank  and  to  other  depositors.  It  ap- 
peared that  the  bank  was  in-  the  habit  of  receiv- 
ing bonds  from  various  people  for  safe  keeping, 
and  that  the  same  care  was  exercised  over  ^^1 
bonds  so  received  as  over  the  property  of  the 
bank  itself.  The  interest  on  the  bonds  in  ques- 
tion was  duly  paid  to  Rex  by  the  Cashier  of  the 


bank,  who  was  the  son  of  the  President.  In  the 
spring  of  1877  the  firm  ofWm.  H.  Blumer  & 
Co.,  of  which  Wm.  H.  Blumer  was  a  member, 
became  financially  embarrassed,  and  the  bonds 
were  taken  from  the  vault  and  hypothecated  for 
and  the  money  used  by  that  firm.  Wm.  H. 
Blumer,  while  denying  positive  recollection  on 
the  subject,  left  but  little  ground  for  inference 
from  his  testimony  other  than  that  the  hypothe- 
cation had  been  effected  by  himself.  Jacob  A. 
Blumer,  the  Cashier,  stated,  when  demand  was 
made  upon  him  for  the  bonds,  that  they  had 
been  sent  to  Philadelphia,  with  all  their  other 
property  of  value,  for  safe-keeping;  but  upon 
trial,  denied  that  such  had  been  the  case. 

Upon  this  evidence,  the  Court  refused  a  motion 
for  a  non-suit. 

The  defendant  offered  no  evidence,  but  pre- 
sented the  following  points : — 

(i)  Under  all  the  evidence  the  verdict  must 
be  for  the  defendant.  Answer,  This  instruction 
is  refused,     (ist  assignment  of  error.) 

(2)  The  defendant  being  a  bailee  without  re- 
ward, and  there  being  no  evidence  of  gross  neg- 
ligence resulting  in  the  loss,  the  verdict  must  be 
for  the  defendant.  Answer,  Before  plaintiff"  can 
recover  he  must  satisfy  you  that  the  bonds  were 
lost  through  the  gross  negligence  of  the  defend- 
ant ;  the  question  of  the  degree  of  negligence  is 
for  the  jury.     (3d  assignment  of  error. ) 

(3)  It  appearing  in  this  case  that  the  bonds 
were  abstracted  by  the  President  for  his  own 
purposes,  and  there  being  no  proof  that  the  bank 
knew  or  had  any  reason  to  believe  that  the  Presi- 
dent was  dishonest,  the  verdict  should  be  for  the 
defendant.  Answer,  If  the  bonds  were  ab- 
stracted by  the  President  without  the  knowledge 
of  the  bank  the  defendant  is  not  liable.  Further 
answer  to  this  point  is  refused,  except  so  far  as 
the  same  is  answered  in  the  general  charge.  (3d 
assignment  of  error. ) 

The  Court  charged  the  jury,  inter  alia,  as 
follows:  '*  When  a  party  delivers  to  another 
goods  without  any  reward  on  the  part  of  the 
bailor  to  the  bailee,  or  when  the  bailee  under- 
takes to  preserve  the  property  thus  delivered 
without  any  pay,  that  is  what  is  called  a  *  gratui- 
tous bailment,'  and  the  bailee  is  required  to 
exercise  what  is  called  only  *  slight  diligence*  in 
taking  care  of  the  proj)erty.  And  in  a  case  like 
the  one  before  us,  when  slight  care  is  required 
to  be  exercised  on  the  part  of  the  bailee  the  de- 
fendant is  liable  only  in  case  of  gross  negligence. 
Negligence  is  defined  to  be  the  absence  of  care, 
or  the  omission  by  a  party  to  exercise  that  dili- 
gence a  prudent  man  ordinarily  exercises  in  re- 
gard to  his  own  property.  Has  the  defendant 
in  this  case  been  guilty  of  that  degree  of  negli- 
gence, viz.,  gross  negligence?  ^ 

<*  It  is  also  alleged  on  the  part  of  the  plaintiff*, 
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that  Wm.  H.  Blumer  had  used  these  bonds  in 
Philadelphia  to  raise  money  for  his  own  private 
purposes.  This,  alone,  gentlemen,  would  not 
make  the  bank  liable,  if  Wm.  H.  Blumer  or  any 
one  else  abstracted  those  bonds  or  stole  them ; 
but  if  you  can  find  from  the  evidence  that  Wm. 
H.  Blumer  did  use  these  bonds  for  his  own  pri- 
vate purposes,  and  that  such  use  by  him  was 
known  to  the  officers  of  the  bank,  and  there  was 
an  assent  on  their  part  to  such  improper  use,  or 
no  effort  was  made  to  recover  the  bonds,  if  they 
were  recoverable,  that  would  be  negligence  on 
their  part ;  or  if  you  find  that  the  proper  officers  of 
the  bank  did  send  these  bonds  to  Philadelphia  for 
safe -keeping,  the  relation  existing  between  Rex 
and  the  defendant  would  be  changed  from  what 
it  originally  was.  If  the  first  National  Bank  of 
AUentown  for  its  own  convenience  or  profit 
selected  some  other  depositary  for  these  bonds, 
it  would  be  liable  in  case  of  loss  even  if  but 
ordinary  negligence  were  shown."  (4th,  5th, 
and  6th  assignments  of  error.) 

Verdict  for  plaintiff,  and  judgment  thereon ; 
whereupon  the  defendant  took  this  writ,  assign- 
ing for  error  the  answers  to  his  points,  and  that 
portion  of  the  charge  quoted  supra, 

Edward  Harvey  (with  whom  was  R,  E. 
Wright y  Jr.') y  for  the  plaintiff  in  error. 

The  taking  of  a  special  deposit  by  the  bank 
was  ultra  vires, 

Wiley  V.  First  Nat.  Bank  of  Brattleboro,  47  Vt.  546. 

First  National  Bank  of  Charlotte  v.    National   Ex- 
change Bank,  2  Otto,  122. 

Wharton  on  Negligence,  {  470. 
There  was  not  sufficient  evidence  of  gross 
negligence  to  be  submitted  to  a  jury.     Where 
the  evidence  is  insufficient  to  sustain  a  verdict, 
this  Court  will  reverse. 

Cauffinan  v.  Long,  i  Norris,  72. 

Penna.  R.  R.  Co.  v.  Shay,  Ibid.  202. 

Burford  v.  McCue,  3  Sm.  427. 

UpdegrafTv.  Rowland,  2  Id.  317. 

Howard  Express  Co.  v.  Wile,  14  Id.  201. 

Raby  v.  Cell,  4  Norris,  80. 
The  bank  was  a  mere  depositary  of  the  bonds 
without  profit ,  or  reward.  It  kept  them  in  the 
same  vault  and  with  the  same  care  that  it  kept 
all  the  valuables  in  its  custody.  The  person 
who  took  the  bonds  and  used  them  for  his  pri- 
vate purposes,  was  the  President  of  the  bank, 
and  as  such  was  privileged  to  go  into  the  vaults 
at  his  pleasure.  No  one  could  deny  him  access 
to  any  part  of  the  bank  or  could  question  his 
authority  to  supervise  and  examine  the  personal 
property  owned  by  or  in  charge  of  the  corpora- 
tion. Unless,  then,  the  bank  had  knowledge 
that  the  President  was  a  dishonest  or  unfit  per- 
son to  exercise  the  authority  of  the  office,  and  con- 
tinued him  in  the  employment  or  trust  afterwards, 
it  cannot  be  held  liable.  There  must  be  gross 
neglect  on  the  part  of  the  bank,  or  there  can  be 
no  civil  liability  in  a  case  like  this. 


Coggs  V,  Bernard,  2  Ld.  Raym.  909. 
Story  on  Bailments,  {  23. 
Morse  on  Banking,  55. 
Foster  v,  Essex  Bank,  17  Mass.  479. 
The  bank  is  not  liable  for  an  embezzlement  of 
the  deposit  by  one  of  its  officers,  provided  due 
care  was  used  in  selecting  such  officer. 
Wharton  on  Negligence,  {  469. 
Scott  V.  NaOonal  Bank  of  Chester  Valley,  22  &11. 

477. 
Lloyd  V.  West  Branch  Bank,  3  Harris,  176. 
Thompkins  v.  5>altniarsh,  14  S.  &  R.  275. 
First  National  Bank  of  Carlisle  v,  Graham,  29  Sm. 

116. 
Smith  V,  First  National  Bank  of  Westfield»  99  Mass. 
605. 
The  Court  below  was  of  opinion,  as  s^pears 
by  the  charge,  that  gross  negligence  is  test^  by 
the  acts  of  prudent  men  ordinarily  exercised  in 
regard  to  their  own  property.     This  was  error. 
First  National  Bank  of  Carlisle  v,  Graham,  supra. 
It  is  the  duty  of  the  Court  to  instruct  the  jury 
fully  as  to  what  constitutes  negligence. 

P.,F.  W.  &  C.  R.  R.  Co.  r.  Evans,  3  Sm.  25a 
John  Ruppf  for  the  defendant  in  error. 
If  it  is  the  custom  and  habit  of  a  national 
bank  to  receive  bonds,  or  other  valuable  securi- 
ties on  deposit,  for  safe  keeping,  with  the  privity 
and  knowledge  of  the  directors  and  officers  of 
the  bank,  a  liability  for  safe-keeping  is  raised, 
and  if  the  securities  are  afterwards  lost  or  stolen 
through  the  gross  negligence  of  the  bank,  the 
bank  becomes  liable  for  the  value  thereof. 

First  National  Bank  of  Carlisle  v,  Graham,  4  Nor- 
ris, 91. 
First  National  Bank  of  Carlisle  v,  Graham,  29  Sm. 

106. 
Scott  &  Brother  v.  The  National  Bank  of  Chester 
Valley,  22  Id.  471. 
Gross  negligence  is  the  want  of  that  care 
which  every  man  of  common  sense  takes  of  his 
own  property. 

I  Chitty  on  Contracts,  662,  664. 
Bailees  without  reward  are  bound  to  take  that 
degree  of  care. 

Tracy  v.  Wood,  3  Mason,  132. 
Scott  V,  National  Bank  of  Chester  Valley,  supra. 
Lancaster  Co.  National  Bank  v.  Smith,  12  Sm.  47. 
This  case  is  ruled  by  Bank  v.  Graham  (4  Nor- 
ris, 91.)    The  question  whether  or  not  there  has 
been  gross  negligence  is  for  the  jury. 
Doorman  v.  Jenkins,  2  Ad.  &  El.  256. 

March  17, 1879.  The  Court.  The  learned 
Judge  of  the  Court  below,  was  accurately  correct 
when  he  instructed  the  jury  that  the  defendant 
in  a  case  like  that  under  consideration  was  held 
only  for  gross  negligence,  and  that  it  rested  upon 
the  plaintiff  to  show  affirmatively  that  the  bank 
was  guilty  of  such  negligence.  He  errs,  how- 
ever, when  he  comes  to  define  what  the  terra 
*'  gross  negligence'*  means.  He  says  **  in  a  case 
like  the  one  before  us,  where  slight  care  is  re- 
quired to  be  exercised  on  the  part  of  the  bailee, 
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the  defendant  is  liable  only  in  case  of  gross  neg- 
ligence. Negligence  is  defined  to  be  the  absence 
of  care,  or  the  omission  by  a  party  to  exercise 
that  diligence  which  a  prudent  man  ordinarily 
exercises  in  regard  to  his  own  property.  Has 
the  defendant  in  this  case  been  guilty  of  that  de- 
gree of  negligence,  viz.,  gross  negligence?'* 

Had  this  definition  been  omitted  it  might  have 
been  presumed  that  the  jury  from  the  use  of  the 
terms  slight  care  and  gross  negligence,  would 
have  reached  a  proper  conclusion  as  to  their 
meaning  and  effect,  but  in  such  case  the  presump- 
tion would  be  that  the  ideas  of  ordinary  care  and 
ordinary  prudence  had  been  excluded,  but  this 
would  necessarily  exclude  the  learned  Judge's 
definition. 

The  fact  is,  the  rule,  thus  laid  down  by  the 
Court,  is  the  one  which  our  brother  Woodward 
in  the  case  of  Bank  r.  Graham  (29  P.  F.  Smith, 
106),  adduces  as  decisive  of  the  bailee's  good 
faith  and  performance  of  his  whole  duty ;  in  other 
words,  as  is  said  by  Duncan,  Justice,  in  Tihomp- 
kins  V,  Saltmarsh  (14  Ser.  &.  R.  275),  "The 
bailee  without  reward  is  not  bound  to  ordinary 
diligence,  is  not  responsible  for  that  care  which 
every  attentive  and  diligent  person  takes  of  his 
own  goods  but  only  for  that  care  which  the  most 
inattentive  take."  It  follows  that  if  the  defend- 
ant committed  only  a  breach  of  ordinary  care  and 
diligence,  in  the  keeping  of  the  plaintiffs  bonds, 
the  verdict  should  have  been  in  its  favor. 

Conceding  that  the  bank  in  case  of  gross  neg- 
ligence would  be  liable  for  the  loss  charged — and 
we  do  not  stop  to  discuss  this  question  as  it  has 
been  definitely  settled  in  the  case  of  the  Bank  v, 
Graham,  above  cited — then  what  remains  is  the 
inquiry  whether  the  defendant  was  grossly  neg- 
ligent in  the  care  of  the  property  committed  to 
its  charge.  On  this  branch  of  the  case  the 
Court  charged,  that  the  mere  fact  that  Blumer, 
the  President,  had  used  the  bonds  to  raise  money 
for  his  own  private  pxirposes,  would  not  of  itself 
make  the  bank  liable ;  but  if  this  improper  use 
by  him  of  the  plaintiff's  property  was  known  to 
the  bank  officers,  and  they  assented  thereto,  or 
if  they  had  knowledge  thereof,  and  made  no 
effort  to  recover  this  property,  if  it  were  recover- 
able, that  would  be  such  negligence,  on  their 
party  as  would  render  the  bank  liable.  This  is 
good,  sound  law,  but  we  fail  to  discover  the  evi- 
dence which  adapts  it  to  this  case.  If  there  was 
any  evidence  showing  knowledge  on  the  part  of 
any  of  the  bank  officers,  but  Blumer  and  his  son, 
of  or  concerning  these  bonds,  or  their  use,  proper 
or  improper,  it  does  not  appear  in  the  record 
submitted  to  us. 

Again  the  learned  Judge  says:  **If  you  find 
the  proper  officers  of  the  bank  did  send  these 
bonck  to  Philadelphia  for  safe  keeping,  the  rela- 
tion existing  between  Rex  and  the  defendant 


would  be  changed  from  what  it  originally  was. 
If  the  first  National  Bank  of  Allentown,  for  its 
own  convenience  or  profit,  selected  some  other 
depositary  for  these  bonds,  it  would  be  liable  in 
case  of  loss,  even  if  but  ordinary  negligence  were 
shown." 

The  first  sentence  of  the  above  quotation  is 
not  easy  of  comprehension ;  for  if  the  bonds  were 
in  good  faith  transferred  to  a  place  considered 
more  safe  than  that  of  the  original  deposit,  we 
cannot  see  how  the  relations  of  the  parties  would 
be  changed  or  how  the  liability  of  the  bank  would 
be  thereby  increased.  The  same  objection,  how- 
ever, lies  to  this  and  the  succeeding  sentence,  as 
to  the  main  part  of  the  charge  as  already  stated, 
that  is,  there  is  no  evidence  to  support  them. 

It  is  indeed  true  that  at  one  time  Blumer  and 
at  another  his  son,  when  applied  to  for  the  bonds, 
said  they  had  been  sent  to  Philadelphia  for  safe- 
keeping, but  it  is  evident  from  the  whole  evi- 
dence of  the  case  that  this  was  a  mere  fabrication 
to  gain  time. 

The  fact  is  manifest  and  uncontradicted  that 
Blumer  had  abstracted  the  bonds  and  used  them 
for  his  own  purposes.  He  himself  admits  and 
states  that  the  bank  had  neither  bonds  nor  papers 
of  any  kind  in  Philadelphia  for  safe -keeping. 
About  the  fraud  of  Blumer  there  is  no  doubt,  but 
that  the  directors  knew  of  that  fraud,  or  that 
they  had  reason  to  doubt  the  previous  honesty 
of  their  President,  there  is  literally  not  one  word 
of  evidence.  Perhaps  the  plaintiff  may  do  better 
on  another  trial,  but  as  yet  he  has  shown  nothing 
which  ought  to  have  prevented  the  Court  from 
affirming  the  defendant's  second  point. 

Judgment  reversed,  and  new  venire  ordered. 

Opinion  by  Gordon,  J.,  Paxson,  J.,  absent. 


Jan.  '79,  79.  March  3,  1879. 

Carver's  Appeal. 
In  re  Assigned  Estate  of  Gibson  Johnson. 

Debtor  and  creditor — Assignment  for  benefit  of 
creditors — Sale  of  real  estate  under  the  Act  of 
77  February,  1876 — Interest  on  liens,  to  what 
date  computed— judicial  sales. 

Where  real  estate  is  sold  by  an  assi{jnee  for  the  benefit 
of  creditors  under  the  Act  of  17  Febiuary,  1876,  inter- 
est on  the  liens  is  to  be  allowed  until  the  day  when  the 
sale  is  finally  confirmed  by  the  Court. 

Appeal  from  the  Common  Pleas  of  Bucks 
County. 

The  following  were  the  facts :  Gibson  Johnson, 
on  April  2,  1877,  made  a  general  assignment  of 
all  his  estate  for  the  benefit  of  his  creditors. 
The  assignee  obtained  from  the  Court  an  order 
for  the  sale  of  real  estate  under  the  Act  of  1 7 
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February,  1876  (P.  L.  4),  enabling  assignees 
for  the  benefit  of  creditors  to  make  public  sale 
of  the  real  estate  of  the  assignor  discharged  of 
liens.  This  order  of  Court  directed  that  the  sale 
should  be  made  for  cash.  On  December  6,  1877, 
the  assignee  under  this  order  sold  certain  real 
estate  of  his  assignor  for  $3020,  upon  the  follow- 
ing terms:  **Ten  per  cent,  of  the  purchase- 
money  to  be  paid  in  cash,  the  balance  on  the 
first  day  of  April  next  following."  The  report 
of  the  sale  was  presented  to  the  Court,  and  con- 
firmed nisi,  December  14,  1877.  The  balance 
of  the  purchase-money  was  paid,  and  the  deed 
delivered  March  30,  1878.  It  did  not  appear  of 
record  that  the  sale  had  been  absolutely  confirmed 
by  the  Court. 

Before  the  auditor  appointed  to  distribute  the 
fund  the  creditors  holding  judgments  which  were 
a  lien  upon  the  fund  claimed  that  they  were  en- 
titled to  interest  on  their  judgments  up  to  March 
30,  1878.  On  the  other  hand,  the  general  cre- 
ditors contended  that  interest  should  cease  De- 
cember 14,  1877.  # 

The  auditor  allowed  interest  on .  the  liens  to 
March  30,  1878.  To  his  report  exceptions  we^e 
filed,  which  were  dismissed  by  the  Court  (Wat- 
son, P.  J.).  Elias  Carver  a  general  creditor  ap- 
pealed from  this  decree. 

E,  Carver,  P,  P,,  for  the  appellant. 

A  sale  under  the  Act  of  February  17,  1876,  is 
analogous  to  one  ordered  by  the  Orphans'  Court 
for  the  payment  of  debts,  and  it  also  resembles 
a  sheriffs  sale  of  real  estate.  It  is  well  estab- 
lished law  that  interest  on  liens  upon  land  sold 
by  the  sheriff  ceases  on  the  day  of  sale.  • 

Walton  V.  West,  4  Wh.  221. 
BachdelPs  Appeal,  6  Sm.  386. 

It  is  also  well  settled  law  that  when  real  estate 
is  sold  by  order  of  the  Orphans'  Court  for  pay- 
ment of  debts,  interest  thereon  ceases  from  the 
return  day  of  the  order  of  sale. 
Ramsey's  Appeal,  4  Watts,  71. 

These  authorities  clearly  show  that  the  con- 
firmation of  the  sale  does  not  depend  uppn  pay- 
ing the  purchase-money  and  delivering  the  dee^. 
That  act  is  the  consummation  of  the  sale. 

(No  counsel  appeared  contra.) 

May  5,  1879.  The  Court.  This  is  a  case 
of  distribution  of  the  proceeds  of  real  estate  on 
a  sale  made  by  an  assignee  for  the  benefit  of 
creditors.  The  single  question  presented  is 
when  the  interest  on  the  liens  shall  cease. 

In  case  of  a  sale  by  the  sheriff  on  execution,  the 
rule  is  well  settled  that  the  interest  on  all  liens 
discharged  by  the  sale  ceases  on  the  day  of  the 
sale.  In  the  case  of  sales  made  in  the  Orphans' 
Court  a  different  rule  has  been  recognized.  Ram- 
sey's Appeal  (4  Watts,  71)  was  the  case  of  a 
sale  of  real  estate  made  by  an  administrator  in 


pursuance  of  an  order  of  Court  for  the  payment 
of  debts.  The  question  appears  to  have  been 
whether  tHe  lien  creditors  were  entitled  to  inter- 
est on  their  claims  until  the  distribution  was  made 
or  until  return  of  sale.  The  Court  below  held 
that  interest  ceased  **at  the  return  day  of  the 
order  of  sale  and  confirmation."  That  case  was 
affirmed  by  this  Court.  From  the  opinion  of  Mr. 
Justice  Rogers  it  appears  that  the  confirmation 
was  had  on  the  return  day  of  the  order  of  sale, 
and  he  manifestly  assumed  that  the  purchase- 
money  was  paid  on  that  day,  and  thenceforth 
was  actually  in  the  hands  of  the  administrator. 
He  says,  as  a  general  rule,  he  can  see  no  reason 
to  make  a  distinction  between  a  sale  by  the  sheriff 
and  a  sale  by  an  administrator  under  an  order  of 
Court.  He  further  proceeds  to  say :  "  It  is  but 
reasonable  when  the  money  is  made  by  sale  of 
the  property  and  in  the  hands  of  the  officers  of 
the  law  that  the  debt  should  be  considered  as 
paid  to  the  amount  of  the  money  raised  by  the 
sale.  There  may  be  exceptions  to  this  principle, 
but  I  see  no  circumstances  in  this  case  which  take 
it  out  of  the  general  rule." 

In  the  case  of  a  sheriff's  sale  the  law,  and  not 
the  Court,  prescribes  the  terms  of  sale.  It  is  for 
cash.  It  requires  no  confirmation  by  the  Court. 
A  sale  by  an  administrator  or  by  an  assignee  for 
the  benefit  of  creditors  is  made  by  order  of  Court 
and  upon  cause  shown.  The  Court  prescribes 
whether  the  sale  shall  be  for  cash  or  on  credit, 
and  it  is  not  complete  until  confirmed  by  the 
Court.  Hence  it  was  held  in  Jacobs's  Appeal 
(11  Harris,  477)  that  a  purchaser  at  administra- 
tor's sale  who  had  paid  no  part  of  the  purchase- 
money,  had  no  equitable  estate  in  the  premises 
prior  to  confirmation.*  It  could  not  therefore  be 
bound  by  a  judgment  entered  against  him  after 
it  was  struck  down,  but  before  confirmation.  In 
this  it  is  unlike  the  case  of  a  purchase  at  sheriff's 
sale.  A  judgment  against  such  a  purchaser  ac- 
quired after  the  sale  and  before  the  acknowledg- 
ment of  the  deed,  if  the  deed  be  afterwards  ob- 
tained, attaches  as  a  lien  at  the  date  of  its  recovery 
(Morrison  v,  Wurtz,  7  Watts,  437 ;  Slater's  Ap- 
peal, 4  Casey,  169). 

A  sale  by  the  assignee  is  substantially  subject 
to  the  same  control  of  a  Court  as  one  made  by 
an  administrator.  The  first  section  of  the  Act 
of  17  February,  1876  (P.  L.  4),  authorizes  the 
Court  of  Common  Pleas,  on  petition  of  the  as- 
signee of  an  insolvent,  to  order  a  sale  of  encum- 
bered real  estate,  which  sale,  "after  being  con- 
firmed by  said  Court,  shall  discharge  all  liens 
against  the  real  estate  so  sold,"  excepting  first 
lien  mortgages,  ground  rents,  and  purchase- 
money  due  the  Commonwealth. 

In  the  present  case  the  order  was  to  sell  for 
cash.  The  sale  was  made  on  the  6th  of  Decem- 
ber, 1877.    The  assignee  in  fact  sold  on  different 
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terms,  to  wit,  "  ten  per  cent,  of  the  purchase- 
money  to  be  paid  ii\  cash,  the  balance  the  first 
day  of  April  next  following."  The  sale  was  so 
returned  to  the  Court,  and  confirmed  nisi  14th 
December,  1877.  The  money  was  paid  by  the 
purchaser  and  the  deed  delivered  to  him  on  the 
30th  March  1878.  The  confirmation  of  the  sale 
as  made  was  a  ratification  of  its  terms  with  like 
effect  as  if  such  had  been  the  original  order  of 
the  Court  (Jacobs*s  Appeal,  supra).  The  auditor 
appointed  to  distribute  the  fund  reported  that  the 
record  showed  no  confirmation  absolute.  All  it 
did  show  was  the  «/V/ confirmation  of  14th  Decem- 
ber. He  therefore  found  the  passing  of  the  title 
to  be  tantamount  to  entry  of  final  confirmation, 
and  adopted  that  as  the  time  when  interest  should 
cease.  The*  Court  below  dismissed  all  exceptions 
and  confirmed  the  report. 

It  is  thus  shown  that  prior  to  the  30th  March, 
1878,  the  purchaser  was  not,  by  the  terms  of  his 
purchase,  required  to  pay,  and  until  that  time 
the  purchase-money,  which  was  to  take  the"  place 
of  the  land,  was  not  "  in  the  hands  of  an  officer 
of  the  law."  Still  further,  the  Court,  which  is 
the  proper  tribunal  to  determine  when  the  sale 
was  confirmed  absolute,  has  decided  that  to  be 
the  time.  Holding,  as  we  do,  that  the  day  of 
final  confirmation  of  a  sale  made  by  an  assignee 
is  the  time  for  interest  on  the  liens  to  cease,  the 
decree  is  affirmed  and  appeal  dismissed  at  the  costs 
of  the  appellant. 

Opinion  by  Mercur,  J. 

[See  TomHnson*s  Appeal,  next  case;  Herbst  and  Bueh- 
ler*s  Appeal, /<>j/,  p.  173.] 


May,  '79. 


Tomlinson's  Appeal. 


May  9,  1879. 


Assignments  for  benefit  of  creditors  —  Sale  of 
real  estate  by  assignee  under  Act  of  17  Feb- 
ruary, 1876 — Interest y  time  to  which  computed, 
on  liens  discharge^  by  the  sale. 

On  a  sale  of  real  estate  by  an  assi^ee  for  benefit  of 
creditors  under  the  Aci  of  I7lh  February,  1876,  the  day  of 
the  confirmation  of  sale  is  the  date  when  an  absolute  con- 
version of  the  land  into  money  takes  place ;  and  the  liens 
discharged  by  the  sale  must  be  paid  out  of  the  proceeds 
according  to  their  priority,  as  they  existed  on  that  day. 

Interest  on  such  liens  should  be  computed  to  the  time 
of  final  confirmation  only,  and  not  to  the  date  of  payment 
of  the  purchase-money. 

Act  of  17th  February,  1876  (P.  L.  4)  discussed  by 
Mercur,  J. 

Appeal  from  the  decree  of  the  Common 
Pleas  of  Lancaster  County,  distributing  the 
balance  in  the  hands  of  the  assignee  for  the  bene- 
fit of  creditors  of  George  Heiss  and  wife.  The 
material  facts  were  as  follows: — 


On  January  17,  1873,  ^^^  judgment  bond  of 
George  Heiss  to  Lewis  E.  Harple  for  $1000  was 
entered  in  the  Court  of  Common  Pleas  of  Lan- 
caster County,  and  became  a  lien  upon  his  real 
estate.  On  April  7,  1877,  Heiss  made  an  assign- 
ment for  the  benefit  of  creditors  to  George  Tom- 
linson.  On  October  15,  1877,  the  Court  granted 
an  order  to  the  assignee  to  sell  the  real  estate 
under  the  Act  of  February  17,  1876  (P.  L.  4).* 
By  the  terms  of  the  order  the  sale  was  to  be  made 
November  15,  1877;  ten  per  cent,  of  the  pur- 
chase-money to  be  paid  cash,  and  the  balance 
on  April  i,  1878.  The  sale  was  duly  made,  and 
confirmed  finally  on  December  4,  1877.  Har- 
ple*s  judgment  expired  January  17,  1878,  and  no 
attempt  was  made  to  revive  it.  The  real  estate 
sold  was  conveyed  by  the  assignee,  and  the  pur- 
chase-money paid  in  accordance  with  the  terms 
of  sale,  viz.,  on  April  i,  1878. 

On  the  distribution  of  the  proceeds,  Lewis  E. 
Harple  claimed  to  be  allowed  to  participate  in 
the  fund,  as  a  lien  creditor.  His  claim  was  re- 
sisted by  other  judgment  creditors  on  the  ground 
that  the  five  years  during  which  his  judgment  was 
a  lien  on  the  real  estate,  expired  on  January  17, 
1878;  that  the  deed  forHeiss's  property  was  not 
delivered  until  April  i,  1878,  and  that  as  the 
judgment  had  not  been  revived,  it  could  not 
come  in  upon  the  fund.  The  auditor  reported 
that  the  judgment  of  Harple  needed  no  revival, 
and  allowed  the  balance  due  on  his  judgment  as 
a  lien,  with  interest  to  April  i,  1878,  the  day  of 
the  payment  of  the  purchase-money. 

Exceptions  filed  to  the  report  on  behalf  of 
Tomlinson,  a  judgment  creditor,  having  been 
^dismissed  by  the  Court,  and  the  report  having 
been  confirmed,  the  exceptant  took  this  appeal, 
assigning  for  error  the  decree  (i)  dismissing  the 
exceptions,  and  (2)  allowing  interest  on  the  Har- 
ple judgment  to  the  date  of  payment  of  the  pur- 
chase-money. 

D.  G.  Eshleman  (with  him  £,  H,  Yundt),  for 
appellant. 

All  sales  under  an  order  of  Court  upon  time 
are  confirmed  subject  to  the  payment  of  the  pur- 
chase-money.    That  is  the  final  confirmation. 

Demmy*s  Appeal,  7  Wright,  168. 
A  sale  under  an  order  of  the  Orphans'  Court 
does  not  work  a  conversion. 

Leshey  v.  Gardner,  3  W.  &  S.  314. 

Demmy's  Appeal,  7  Wright,  168. 

Overdeer  V.  Updegraff,  19  Sm.  118. 

Erb  V.  Erb,  9  W.  &  S.  147. 

Biggert's  Estate,  8  Harris,  17, 

Fulton^s  Estate,  I  Sm.  204. 

Hall  V.  Benner,  I  P.  &  W  402. 
All  the  proceedings  in  assignee's  sales  from  the 
inception  to  the  making  of  the  deed,  are  closely 
assimilated   to  the  proceedings  in  the  Orphans' 

*  This  Act  is  recited  in  the  opinion  of  the  Supreme 
Court,  infra. 
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Court.  A  sheriff's  sale  works  a  conversion,  be- 
cause, in  the  theory  and  presumption  of  law,  it 
is  a  cash  sale.  This  being  a  time  sale,  there  is  no 
conversion  until  the  payment  of  the  purchase- 
money. 

As  to  the  interest,  if  there  was  a  conversion, 
the  money  was  in  the  hands  of  the  law,  and  could 
not  bear  or  produce  interest.  But  whether  'this 
sale  follows  the  analogy  of  sheriffs'  or  Orphans' 
Court  sales,  interest  ceases  on  the  day  of  sale. 
y.  Hay  JBrown^  for  appellee. 
The  sale  by  the  assignee  was  confirmed  abso- 
lutely December  4,  1877,  at  which  time  Harple's 
judgment  was  a  lien  in  full  life.  The  confirmation 
discharged  the  lien,  and  out  of  the  proceeds  of 
the  sale  the  **  liens  extinguished  by  virtue  of  such 
sale,  according  to  their  priority,"  were  to  be 
paid.  Under  the  Act  of  1876  the  assignee  takes 
the  place  of  the  sheriff",  and  the  principles  govern- 
ing sheriff''s  sales  should  govern  sales  by  an  as- 
signee. By  a  sheriff's  sale  the  proceeds  are  sub- 
stituted for  the  land,  and  no  revival  is  necessary. 

Price  on  Limitations  and  Liens,  282. 

Com.  V.  Gleim,  3  P.  &  W.  417. 

Custer  V,  Detterer,  3  W.  &  S.  28. 
By  a  judicial  sale  all  liens  then  existing,'  and 
which  are  by  law  payable  out  of  the  money  pro- 
duced by  the  sale,  are  discharged. 

Abbott  V.  Remington,  4  Phil.  34. 

Mohler's  Appeal,  5  Barr,  418. 
On  a  sheriff's  sale,  the  date  of  the  sale  is  the 
point  of  time  to  which  all  lien  debts  must  be  com- 
puted. 

Walton  V,  West,  4  Wharton,  221. 

Douglas's  Appeal,  12  Wright,  223. 

Hahn  v.  Smith,  i  P.  &  W.  484. 

Smairs  Appeal,  12  Harris,  399. 
After  the  sale  was  confirmed  by  the  Court,  the 
liens  against  the  land  were  extinguished,  and  the 
lien  creditors  could  look  only  to  the  proceeds. 
In  allowing  interest  to  the  day  of  the  payment  of 
the  purchase-money,  the  Court  were  following 
the  ruling  in — 

Haverstick  v,  Swarr,  Lancaster  Bar,  June  16,  1877. 

June  2,  1876.  The  Court.  This  is  a  case 
of  distribution  of  the  proceeds  of  a  sale  of  real 
estate  made  by  an  assignee  in  trust  for  the  bene- 
fit of  creditors  under  the  Act  of  17th  February, 
1876.  The  Court  ordered  the  sale  to  be  made 
on  the  15  th  November,  1877.  On  the  19th  of  the 
same  month  the  assignee  made  return  that  he  had 
sold  as  directed  by  the  order,  and  the  sale  was 
confirmed  nisi.  On  the  4th  of  December  follow- 
ing it  was  confirmed  finally. 

The  first  assignment  presents  the  question 
whether  a  judgment  which  was  a  lien  when  the 
sale  was  made,  and  when  it  was  confirmed,  and 
was  then  entitled  to  be  paid  out  of  the  proceeds, 
loses  its  right  thereto  by  reason  of  the  five  years 
from  its  entry  having  expired  after  the  confirma- 
tion, but  before  the  payment  of  the  purchase- 


money  and  delivery  of  the  deed?  This  involves 
a  consideration  of  the  Act  ui\der  which  the  sale 
was  made.  It  declares  "the  sale  or  sales,  after 
being  confirmed  by  the  said  Court,  shall  dischai^e 
all  liens  against  the  real  estate  so  sold,  excepting 
that  where  the  lien  of  a  mortgage  on  real  estate  is 
or  shall  be  prior  to  all  other  liens  upon  the  same 
property,  except  other  mortgages,  ground-rents, 
and  the  purchs^-money  due  the  Commonwealth, 
the  lien  of  such  mortgages  shall  not  be  destroyed, 
or  in  any  way  affected  by  any  sale  made  by  vir- 
tue or  authority  of  any  order  of  sale  made  under 
the  provisions  of  this  Act,  and  the  proceeds 
arising  therefrom  shall  be  appropriated  to  liens, 
extinguished  by  virtue  of  such  sale  according  to 
their  priority.  * '  It  is  conceded  that  the  judgment 
held  by  the  appellee  Harple  was  a  lien  at  the 
time  of  the  sale  and  of  the  confirmation,  and  that 
the  five  years  from  its  entry  did  not  expire  until 
the  17th  of  January  following.  Inasmuch,  then, 
as  the  statute  expressly  declares  that  the  sales, 
after  confirmation,  "shall  discharge  the  lien," 
and  the  proceeds  of  the  sale  "shall  be  appro- 
priated to  liens  extinguished  by  such  sale  accord- 
ing to  their  priority**  the  judgment  in  favor 
of  Harple  is  clearly  entitled  to  b«  paid  out  of  the 
fund  produced  by  the  sale.  "After  being  con- 
firmed** does  not  mean  some  indefinite  time  in 
the  future,  but  is  equivalent  to  saying,  "on  con- 
firmation." That,  then,  is  the  time  at  which  the 
lien  is  extinguished,  and  its  right  to  the  proceeds 
of  the  sale  attaches  as  to  lien  creditors,  the  land 
is  converted,  and  the  proceeds  take  the  place  of 
it.  No  revival  of  the  judgment  afterwards  could 
create  a  new  lien,  either  on  the  land  sold  or  on 
the  proceeds  thereof.  The  subsequent  expiration 
of  the  five  years  from  the  rendition  of  the  judg- 
ment in  nowise  impaired  its  right  to  the  money. 

The  second  assignment  is  to  the  allowance  of 
interest  out  of  the  proceeds  of  sale  on  the  liens 
to  ist  of  April,  1878.  The  order  of  sale  directed 
ten  per  cent,  of  the  purchase-money  should  be 
paid  on  the  day  of  sale,  and  the  residue  on  the 
I  St  of  April  following.  The  notice  of  sale  stated 
that  possession  and  deed  of  conveyance  would  be 
given  on  the  ist  of  April,  on  payment  of  the 
purchase-money.  By  reason  of  this  postpone- 
ment of  payment,  the  Court  allowed  interest  on 
the  liens  until  that  time.  The  precise  question 
was  considered  and  ruled  in  Carver's  Appeal  [re- 
ported ante^  p.  169],  decided  at  the  present 
term.  It  was  there  held  that  the  interest  should 
be  computed  to  the  time  of  final  confirmation 
only.  It  is  true  in  that  case  the  confirmation  was 
postponed  until  payment  of  the  purchase-money; 
yet  we  held  it  was  the  confirmation  of  the  sale, 
and  not  the  payment  of  the  purchase-mon^y, 
which  determines  the  time  when  interest  shall 
cease  on  liens  paid  out  of  the  proceeds. 

The  Act  of  1 7th  of  February,  1876,  was  not  in- 
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tended  to  unduly  postpone  the  collection  of  liens 
on  real  estate.  Its  title  is,  "  An  Act  to  enable 
assignees  for  the  benefit  of  creditors,  to  make 
sales  of  real  estate  encumbered  by  liens."  The 
preamble  states  the  evils  which  the  Act  was  de- 
signed to  cure  in  these  words:  "Whereas  it  fre- 
quently occurs  in  assignments  for  the  benefit  of 
creditors,  where  the  assignor  is  the  owner  of  a 
number  of  tracts  of  land  encumbered  to  such  an 
extent  that  it  is  impossible  to  ascertain  definitely 
whether  a  sufficient  amount  can  be  realized  to 
discharge  all  the  liens,  whereby  the  titles  made  by 
the  assignee  are  regarded  as  doubtful,  and  the 
assignees  are  thereby  unable  to  make  advantageous 
sales  of  said  real  estate ;  therefore,  Be  it  enactedy 
that  in  all  assignments  for  the  benefit  of  creditors 
it  shall  and  may  be  lawful  for  the  several  Courts 
of  Common  Pleas  of  this  Commonwealth,  upon 
application  of  the  assignees  of  insolvent  debtors, 
setting  forth  that  the  personal  estate  is  insufficient 
for  the  payment  of  the  debts,  and  the  real  estate 
encumbered  with  liens  to  such  an  extent  as  to 
render  it  difficult  to  determine  whether  the  same 
can  be  sold  for  enough  to  pay  all  the  liens  as 
aforesaid,  to  grant  an  order,  where  the  said  Court 
shall  deem  it  for  the  manifest  interest  of  all 
parties,  authorizing  and  empowering  the  said 
assignees  to  make  public  sale  of  $uch  real  estate, 
or  so  much  thereof  as  shall  be  deemed  necessary, 
at  such  place  and  upon  such  terms  as  the  said 
Court  shall  direct."  The  Act  further  provides, 
inter  alia^  ''that  the  Court  shall  require  such 
proof  of  notice  of  such  intended  application  to 
have  been  given  to  the  lien  creditors  or  their  at- 
torneys as  said  Court  shall  deem  sufficient  to 
give  said  lien  creditors  an  opportunity  to  be  heard 
touching  said  order  of  sale."  It  is  true,  during 
the  pendency  of  the  order  of  sale  the  Act  de- 
clares the  Court  may  order  a  stay  of  execution  on 
all  liens  that  may  be  divested  by  such  sale.  There 
is  a  manifest  propriety  in  exercising  this  power 
when  the  main  object  of  a  sheriff's  sale  may  be 
attained  by  means  of  a  sale  by  the  assignee. 
While  the  latter  is  proceeding  to  execute  the 
order  he  should  not  be  embarrassed  by  the  issuing 
of  executions.  Thus  it  is  shown  by  this,  and 
portions  of  the  Act  previously  cited,  and  express- 
ly declared  in  White  v.  Crawford  (3  Norris,  433), 
"  the  object  is  to  pass  to  jthe  purchaser  a  title  as 
free  and  unencumbered  as  if  acquired  by  virtue 
of  a  sheriff's  sale  made  on  execution  issued  on  a 
judgment  lien ;  and  to  stay  execution  while  the 
assignee  is  proceeding  to  sell ;  but  not  to  unduly 
postpone  the  time  for  payment  of  judgment  liens 
thereby  divested."  llie  "terms"  of  sale  which 
the  Court  may  direct  must  be  subordinate  to 
"the  manifest  interest  of  all  parties."  The  Act 
requires  notice  to  the  lien  creditors,  and  an  op- 
portunity for  them  to  be  heard  before  the  sale  is 
ordered.    If  it  is  so  ordered  as  to  postpone  the 


payment  of  the  liens,  and  deprive  the  owners  of 
interest  thereon  for  a  time  longer  than  may  rea- 
sonably be  required  to  make  distribution  of  the 
fund,  it  cannot  well  be  said  that  the  sale  is  for 
the  "manifest  interest"  of  such  creditors;  it  is 
not  necessary  for  the  purpose  of  discharging  the 
liens,  or  of  giving  an  undoubted  title  to  the  pur- 
chased. It  would,  therefore,  be  unwarranted  by 
the  statute.  The  payment  of  so  much  of  the 
purchase-money  as  will  be  sufficient  to  satisfy  the 
liens  divested  by  the  sale  should  be  required  at 
the  time  of  tlie  confirmation,  or  soon  thereafter. 

It  follows  that  the  decree  of  distribution  in  this 
case  is  correct  except  in  so  far  as  interest  was 
allowed  on  the  judgment  liens  after  the  time  of 
final  confirmation  of  the  sale.  To  correct  this 
only  it  must  be  reversed. 

Decree  reversed,  and  record  remanded,  with 
instructions  to  decree  distribution  conformably 
with  this  opinion.  It  is  further  ordered  that  the 
costs  of  this  appeal  be  paid  out  of  the  fund. 

Opinion  by  Mercux,  J.  Paxson  and  Wood- 
ward, JJ.,  absent. 

[See  Carver's  Appeal,  ante,  p.  169,  and  Herbst  and 
Buehler's  Appeal,  next  case.] 


May  *79,  80.  May  21,  1879. 

Herbst  and  Buehler*s  Appeal. 

Assignments  for  benefit  of  creditors — Sale  of 
real  estate  by  assignee  under  Act  of  ij  Febru- 
ary y  i8j6 — DcUe  of  conversion  as  respects 
liens. 

Upon  a  sale  of  real  estate  by  an  assignee  for  the  benefit 
of  creditors  under  the  Act  of  February  17,  1876  (P.  L. 
4),  liens  which  exist  at  the  date  of  confirmation  of  the 
sale  are  discharged,  and  are  payable  out  of  the  proceeds, 
according  to  their  priority.  The  fact  that  the  lien  of  a 
judgment,  in  force  at  the  time  of  sale  and  confirmation, 
expires  before  the  time  fixed  for  the  payment  of  the  pur- 
chase-money, is  immaterial. 

Carver's  Appeal,  <i/f/^  169;  Tomlinson's  Appeal,  am// 
171,  followed. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mon Pleas  of  Adams  County. 

The  material  facts  of  this  case  were  these: 
On  December  6, 1872,  a  judgment  was  entered  in 
the  Common  Pleas  of  Adams  County  by  Mary 
Campbell  against  Wm.  C.  Statesmith.  On  July 
13,  1877,  Statesmith  made  an  assignment  for  the 
benefit  of  creditors  to  Samuel  Herbst,  and  on 
September  29,  1877,  Herbst,  under  an  order  of 
Court,  sold  .the  real  estate  of  Statesmith,  in  ac- 
cordance with  the  Act  of  February  17,  1876. 
On  October  15  the  assignee  made  return,  and 
the  sales  were  confirmed,  the  first  instalment  of 
the  purchast-money  to  be  paid  April  i,  1878. 
At  the  time  of  the  sale  and  confirmation  the  lien 
of  Mary  Campbell's  judgment  was  in  full  force. 
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The  five  years  expired  December  6,  1877.  The 
assignee  refused  to  pay  the  said  judgment,  after 
the  payment  of  the  purchase-money,  on  the 
ground  that  its  lien  had  expired  before  the  con- 
version of  the  property,  and  was,  therefore,  not 
payable  out  of  the  fund.  The  Court,  upon  the 
petition  of  Mary  Campbell,  granted  a  rule  on 
the  assignee  and  judgment  creditors  to  show 
cause  why  her  judgment  should  not  be  paid  in 
full  out  of  the  proceeds  of  the  real  estate,  and 
upon  hearing,  after  answer  filed,  made  the  rule 
absolute.  Herbst,  the  assignee,  and  Buehler,  a 
judgment  creditor,  took  this  appeal,  assigning 
for  error  the  above  action  of  the  Court.  . 
Ji,  G,  McCreary,  for  appellants. 
The  lien  of  the  judgment  in  question  expired 
on  the  6th  of  December,  1877,  and  the  conver- 
sion did  not  take  place,  by  conveyance  and  pay- 
ment, until  April  1,  1878;  consequently  she  had 
no  claim  upon  the  fund  except  as  a  general 
creditor.  The  sale  discharges  the  liens ;  and  the 
contract  of  sale,  although  confirmed  by  the 
Court,  is  not  perfected  until  a  payment  of  the 
purchase-money  and  delivery  of  the  deed.  The 
equitable  or  constructive  conversion  of  lands  by 
contract  of  sale  has  never  been  held  to  affect 
liens  on  it.     The  contrary  has  been  decided. 

Lciper's  Executors  v,  Irvine,  2  Casey,  55. 

Tacobs's  Appeal,  1 1  Har.  477, 

Biggert's  Estate,  8  Har.  17. 
In  sheriffs*  sales  the  title  is  vested  in  the  pur- 
chaser, by  relation  back  from  the  day  of  sale, 
hence  liens  are  divested  on  the  day  of  sale,  and 
lien  creditors  paid  as  they  stood  the  day  of  sale. 

Hoyt  V.  Koons,  7  Har.  277. 
But  in  other  judicial  sales  made  on  time,  as  in 
the  Orphans*  Court,  there  is  no  conversion  of 
the  estate,  and  the  title  does  not  pass  until  pay- 
ment of  the  money  and  delivery  of  the  deed. 

Leshey  v.  Gardner,  3  W.  &  S.  319. 

nUt  V.  Gciger,  7  W.  &  S.  273. 

Erb  V,  Erb.,  9  W.  &  S.  147. 

Marys  v.  Anderson,  i2  Har.  272. 

Biggert's  Estate,  8  Har.  17. 
W.  A,  Duncan^  for  appellee. 
The  Act  of  February  17,  1876  (P.  L.  4; 
Purd.  Dig.  1973),  in  plain  letter  and  intent,  di- 
vests the  lien  of  judgments  upon  the  confirmation 
ot  the  sale  by  the  Court.  The  assignee  becomes 
an  officer  of  the  Court,  and  executes  the  Court's 
decrees.  The  operation  of  the  deed  relates  back 
to  the  time  of  the  confirmation  of  the  sale,  as  in 
sheriffs*  sales. 

Hahn  v.  Smith,  I  P.  &  W.  484. 

Hoyt  V.  Koons,  7  H.  277. 
This  is  in  the  nature  of  a  sheriffs  sale,  con- 
verting the  real  estate  instantly,  and  at  the  same 
time  divesting  the  lien. 

Reed  v.  Reed,  i  W.  &  S.  239. 

Clarke  v.  Stanley,  10  B.  472.  • 

Small's  Appeal,  12  H.  398. 

Barnes'  Appeal,  10  Wr.  356. 

Douglas's  Appeal,  12  Wr.  223. 

Girard  L.  Ins.  Co.  v.  Bank,  7  Sm.  394. 


The  Courts  favor  conversion  at  the  earliest 
practical  moment. 

Allison's  Ex's  v.  Wilson's  Ex's,  13  S.  &  R.  330. 
In  agreements  between  vendor  and  vendee 
there  is  an  equitable  conversion  at  the  time  of 
the  contract ;  and  an  equitable  conversion  does 
affect  liens. 

Lites,  James  &  Co.'s  Appeal,  2  C.  178. 
Large's  Appeal,  4  Sm.,  383. 

June  2,  1879.  The  Court.  This  ftind  in 
contention  was  produced  by  a  sale  under  the  Act 
of  17th  February,  1876.  It  authorizes  the  Court 
of  Common  Pleas  to  order  an  assignee  in  trust 
for  the  benefit  of  creditors  to  make  sale  of  the 
assigned  real  estate  which  is  encumbered  by 
liens.  The  assignment  of  error  presents  the 
single  question  whether  a  judgment,  which  at 
the  time  of  the  sale  and  of  confirmation  is  a 
lien,  and  would  then  be  entitled  to  be  paid  out 
of  the  proceeds,  is  deprived  of  all  right  thereto 
by  reason  of  the  expiration  of  five  years  from 
its  entry,  before  payment  of  the  purchase-money 
and  delivery  of  the  deed  ?  That  it  is  not  is  ex- 
pressly ruled  in  Tomlinson's  Appeal  just  decided. 
The  language  and  object  of  this  Act  of  17th 
February  are  there  carefully  considered.  It  is 
shown  that  such  a  construction  would  be  con- 
trary to  the  manifest  purpose  and  spirit  of  the 
Act,  as  it  expressly  declares  the  judgment  liens 
are  discharged  by  the  confirmation  of  the  sale, 
the  rights  of  the  owners  of  the  judgments  then 
attached  to  the  fund.  The  confirmation  is  an 
act  separate  and  distinct  from  a  payment  of  the 
purchase-money.  (Carver's  Appeal,  ante  169). 
A  right  vested  at  the  time  of  confirmation  is  not 
divested  by  a  postponement  of  the  payment  of 
the  purchase-money.  It  is  unnecessary  to  repeat 
the  reasons  given  in  Tomlinson's  Appeal.  They 
fully  sustain  the  learned  Judge  in  holding  that 
the  right  of  the  appellee  was  not  forfeited  after 
the  confirmation  of  the  sale.  Herbst,  as  assignee, 
has  no  such  interest  in  this  distribution  between 
creditors  as  to  give  him  a  right  of  appeal,  and 
his  appeal  is  quashed.  As  to  the  other  appellant, 
decree  affirmed,  and  appeal  dismissed  at  the  costs 
of  the  appellant. 

Opinion  by  Mercur,  T.     Paxson,   Wood- 
ward and  Strrett,  JJ.,  absent. 


May,  '79,  160,  161,  162,  163.  May  13,  1879. 

Foulke  et  al.  v.  Commonwealth. 

Forfeiture  of  recognizance — Liability  fixed — Af- 
fidavit of  defence  overruled — Respite  for  cause  ^ 
how  obtained — Practice, 

Where  there  is  a  formal  forfeiture  of  a  recognizance, 
the  liability  of  the  recognizors  is  absoluiajy  fixed.     Relief 
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should  be  sought  by  petiiion  to  the  Court  to  respite  the 
recognizance  for  cause,  under^the  Act  of  1783. 

Error  to  the  Common  Pleas  of  Cumberland 
County. 

Scire  facias  sur  recognizance  from  the  Court  of 
Oyer  and' Terminer. 

Charles  H.  Foulke  was  indicted  at  the  August 
session  of  1878  of  the  Court  of  Oyer  and  Ter- 
miner of  Cumberland,  for  arson.  He  was  subse- 
quently  arrested,  and  entered  into  a  recognizance 
with  Peter  Spahr  and  Stephen  F.  Weakley  in  the 
sum  of  $2000,  conditioned  for  his  appearance  at 
the  November  sessions  following,  to  answer  the 
indictment.  He  failed  so  to  appear,  and  his 
sureties  made  application  to  the  Court  for  a  con- 
tinuance, asserting  as  the  ground  of  the  applica- 
tion that  Foulke  was  confined  to  his  bed  by  sick- 
ness at  his  home  in  Colorado,  and  was  unable  to 
travel.  The  application  was  refused,  and  the  re- 
cognizance forfeited.  Suit  was  brought  on  the 
forfeited  recognizance  in  January,  1879.  The 
sureties  filed  affidavits  of  defence,  setting  forth 
that  Foulke  was  dangerously  ill  at  the  time 
fixed  for  his  appearance,  and  that  he  had  been 
deterred  from  returning  to  Cumberland  County 
at  a  later  date  by  letters  written  to  him  by  the 
counsel  for  the  Commonwealth,  advising  him  not 
to  do  so.  On  these  affidavits  a  rule  was  taken  to 
show  cause  why  judgment  should  not  be  entered, 
because  they  were  insufficient,  and  on  the  19th 
day  of  March,  1879,  the  Court  made  the  rule 
absolute,  and  judgment  was  entered  against  the 
defendants  for  the  amount  of  the  recognizances, 
with  interest  and  costs. 

The  defendants  took  this  writ,  assigning  for 
error  the  above  action  of  the  Court, 
y.  M,  Weakley y  for  plaintiffs  in  error. 
The  Court  below,  in  overruling  the  affidavits 
of  defence,  practically  decided  that  no  equitable 
defence  could  be  offered  to  a  suit  on  a  forfeited 
recognizance.  The  offer  of  evidence  in  this  case 
was  almost  identical  with  that  in  the  case  of 
Scully  V,  Kirkpatrick  (29  P.  F.  Smith,  331),  in 
which  the  decision  of  the  Court  below  was  re- 
versed, and  it  was  held  that  the  facts  offered  con- 
stituted an  equitable  defence  to  the  action  on  the 
forfeited  recognizance,  and  that  the  offer  should 
have  been  admitted.  If  the  facts  in  the  present 
case  were  proved  to  the  satisfaction  of  a  jury,  it 
would  be  conclusive  that  Charles  H.  Foulke  was 
prevented  by  the  act  of  God  from  appearing  at 
the  time  fixed  by  his  recognizance,  and  under 
the  ruling  in  Scully  v,  Kirkpatrick  his  sureties 
would  be  discharged  from  their  liability. 

Dickey  v.  Linscott,  7  Shepley,  453. 

Knight  V,  Bean,  9  Shepley,  531. 

Fenton  v.  Clark,  1 1  Vermont,  357. 

Hubbard  v.  Belen,  i  Williams,  645. 

Fuller  V,  Brown,  II  Mete.  440. 

Fahy  v.  North,  19  Barb.  342. 

Wolfe  V,  Howes,  24  Barb.  174. 


Jarrel  v,  Farris,  6  Missouri,  159. 

Peoples  V.  Manning,  8  Cowen,  297. 
G.  S.  Ewing  and  S.  Hepburn^  Jr,^  for  de- 
fendant in  error. 

The  Court  below  inquired  into  the  ground  on 
which  a  continuance  was  asked,  and  it  was  per- 
fectly competent  for  the  Court  to  refuse  the  con- 
tinuance, and  direct  the  forfeiture  of  the  recogni- 
zance. The  forfeiture  of  a  recognizance  is  a 
judicial  act  (Pierson  v,  Comth.,  3  Grant,  314), 
and  the  liability  was  thereby  fixed  absolutely,  and 
there  was  no  question  as  to  the  amount  forfeited. 

Mishler  v.  Comth.,  12  Sm.  59. 

Fox  V,  Comth.,  i  Weekly  Notes,  243. 
The  judgment  was  transferred  from  the  Court 
of  Oyer  and  Terminer  to  the  Court  of  Common 
Pleas  for  collection.  All  the  matters  set  forth  in 
the  affidavit  of  defence  had  been  heard  and 
passed  upon  in  the  Oyer  and  Terminer  before 
the  forfeiture  of  the  recognizance,  and  could  not 
be  inquired  of  in  a  collateral  proceeding. 

Rhoads  v.  Comth.,  3  Harris,  277. 
If  the  recognizance  had  been  respited,  and  the 
defendant  tried  at  some  subsequent  term  of  the 
Court  of  Oyer  and  Terminer,  it  would  not  have 
released  the  liability  of  the  bail. 

May  26,  1879.  The  Court.  In  Scully  v, 
Kirkpatrick  (29  P.  F.  Smith,  331)  there  was  no 
forfeiture  of  the  bond.  I1ie  very  groundwork  of 
the  decision  was  that  the  Judge  had  no  power  to 
decree  such  forfeiture,  or  enter  it  of  record. 
Here  there  was  a  regular,  formal  forfeiture  of  the 
recognizance.  The  liability  of  the  recognizors 
was  absolutely  fixed  by  it.  (Mishler  v.  The  Com- 
monwealth, 12  P.  F.  Smith,  59.)  Their  remedy 
was  by  petition  to  the  Court  below  to  respite  the 
recognizance.  They  could  have  done  this  under 
the  Act  of  1783.  Besides,  the  affidavit  showed 
no  good  reason  why  the  defendant  Foulke  did 
not  appear  and  offer  to  submit  himself  to  trial,  on 
which  alone  would  there  be  any  ground  to  respite 
the  recognizance.  Letters  written  to  him  by  the 
counsel  for  the  Commonwealth  certainly  were  no 
reason.     Judgment  affirmed. 

Per  Curiam.  Paxson  and  Woodward,  JJ., 
absent. 


Jan.  *79,  200.  March  18,  1879. 

Gay  V.  Waltman. 

Arbitration — Parol  submission  and  award — 
Partners  hip  J  when  presumed — Pleading  — 
Power  of  one  partner  to  bind  copartner  by  sub- 
mission  to  arbitration — Evidence, 

In  Pennsylvania  one  partner  may  bind  his  copartner  by 
submission  to  arbitration  by  any  agreement  not  nnder 
seal. 

No  particular  form  of  words  is  requisite  for  a  valid 
parol  submission;  in  an  action  upon  the  award  the  fact  of 
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the  submission  must  be  established  to  the  satisfaction  of 
the  jury  by  a  preponderance  of  evidence. 

In  a  suit  upon  a  parol  award  of  arbitrators  against  J. 
and  C,  as  partners,  C.  filed  an  affidavit  of  defence  deny- 
ing that  he  was  J.*s  partner  in  the  transactions  forming 
the  subject  of  ihe  submission,  and  afterwards  pleaded  to 
the  same  effect;  C.  and  J.  filed  separate  pleas  of  nil  debet, 
etc.  During  the  trial,  the  defendants  asked  leave  to  with- 
draw the  plea  of  no  partnership,  and  the  Judge  allowed 
this  withdrawal,  remarking  that  its  effect  was  to  admit  the 
partnership ;  no  exception  was  taken  to  this  ruling : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  pleadings,  as  amended,  admitted  the  partnership. 

Error  to  the  Common  Pleas  of  Wyoming 
County. 

Debt  on  an  award  of  arbitrators,  brought  by 
Waltman  against  James  Gay  and  Calvin  Gay, 
partners,  trading  as  J.  &  C.  Gay.  Calvin  Gay 
filed  an  affidavit  of  defence,  alleging  that  as  a 
partner  of  James  Gay  he  had  never  agreed  to 
make  any  submission  to  arbitrators,  and  that  as 
such  partner  he  was  not  indebted  to  the  plaintiff. 
He  afterwards  pleaded  that  he  was  not  a  partner 
in  this  case  with  James  Gay,  and  pleaded  also, 
as  did  James  Gay,  separately,  nil  debet,  payment 
with  leave,  etc.,  and  no  award. 

At  the  trial,  after  the  plaintiff  had  examined 
several  witnesses  to  prove  the  partnership,  the 
counsel  for  the  defendants  asked  leave  to  with- 
draw the  plea  of  no  partnership,  remarking: 
''Our  affidavit  does  not  deny  the  partnership, 
but  only  the  partnership  as  to  this  transaction." 
The  Judge  allowed  the  withdrawal  of  the  plea, 
but  remarked :  **  Withdrawing  that  plea  we  re- 
gard as  withdrawing  the  matter  of  partnership 
entirely  from  the  case,  and  leaving  it  (as  under 
the  rules  of  Court)  as  though  there  were  no  affi- 
davit to  the  contrary."  The  Judge  added,  in 
the  hearing  of  the  defendants*  counsel:  **We 
no^r  imderstand  that  the  burden  of  proving  the 
partnership  is  taken  from  you  [the  plaintiff],  and 
that  you  have  only  now  to  prove  the  submission 
and  award."  Subsequently  offers  of  evidence  by 
the  plaintiff  to  prove  the  partnership  were  re- 
jected by  the  Judge  as  unnecessary. 

The  plaintiff  testified,  inter  alia,  that  he  had 
leased  a  half  interest  in  a  saw-mill  to  James  and 
Calvin  Gay,  that  a  dispute  arose  as  to  the 
amount  due  him  from  them  for  the  use  of  the 
mill ;  that  he  and  James  Gay  agreed  to  refer  the 
matter  in  dispute  to  three  arbitrators,  who  were 
then  named ;  that  he  and  the  two  Gays  appeared 
before  the  arbitrators,  as  agreed ;  that  it  was  at 
first  agreed  that  the  arbitrators  should  settle  a  pre- 
vious dispute  between  himself  and  James  Gay, 
but  that  at  the  meeting  the  submission  was  so 
changed  as  to  make  the  only  question  for  deci- 
sion what  he  should  have  for  the  use  of  the  mill 
from  the  two  Gays  as  partners.  He  testified : 
*  *  The  arbitrators  heard  my  statements  or  allega- 
tions as  to  the  use  of  the  mill,  ^d  Mr.  Gay's 


accounts  and  statements  as  to  the  use  of  the  mill 
by  them,  and  announced  the  award  verbally  as 
far  as  I  know.  I  did  not  see  any  writing  present. 
They  awarded  me  for  the  use  of  the  mill  from 
these  parties  one  thousand  and  forty  dollars  and 
some  cents."  The  defendants  admitted  that 
there  had  been  a  submission  and  award,  but  tes- 
tified that  the  submission  was  agreed  on  between 
the  plaintiff  and  Jas.  Gay  for  himself;  that  Calvin 
Gay  was  not  interested  in  the  matter  in  dispute, 
did  not  authorize  the  submission,  and  was  not 
present  at  the  arbitrators*  meeting.  The  arbi- 
trators' testimony  as  to  their  award  was  wanting 
in  clearness. 

The  defendants  requested  the  Court  to  charge 
the  jury:  (i)  That  there  was  no  evidence  from 
which  they  could  conclude  that  the  defendants 
submitted  all  matters  then  in  controversy  be- 
tween them  and  the  plaintiff  to  three  arbitrators 
mutually  chosen  and  agreed  upon  by  said  plain- 
tiff and  defendants;  nor  that  the  arbitrators  made 
an  award  in  favor  of  the  plaintiff  and  against  the 
defendants ;  and  that  the  verdict  should  be  for 
the  defendants.  Negatived,  (2)  That  one  part- 
ner could  not  bind  another  by  submission  to 
arbitration,  even  of  matters  arising  out  of  the 
firm  business.  Negatived.  (3)  That  the  plead- 
ings did  not  admit  the  partnership  of  the  defend- 
ants.    Negatived. 

The  Judge  remarked  in  his  answer  to  this 
point:  **  As  the  case  now  stands,  the  existence 
of  the  partnership  in  relation  to  the  subject-mat- 
ter of  the  action  must  be  regarded  as  admitted." 
In  his  general  charge,  the  Judge  said:  "You, 
therefore,  depend  entirely  upon  the  evidence  of 
the  witnesses  in  making  up  your  verdict.  That 
is,  however,  sufficient,  if  the  evidencfe  is  suffi- 
ciently clear  to  enable  you  to  satisfy  your  minds 
that  there  was  a  submission,  what  was  submitted, 
and  what  was  the  award  of  the  arbitrators." 

Verdict  and  judgment  for  the  amount  awarded. 
The  defendants  took  this  writ,  assigning  for  error 
the  answers  to  their  points  and  the  portions  of 
the  charge  as  above. 

Felix  Ansarty  for  the  plaintiffs  in  error. 

Where  a  case  is  submitted  to  a  jury  u[>on 
clearly  insufficient  evidence,  such  as  no  Court 
ought  to  sustain  a  verdict  upon,  it  should  be  re- 
versed. 

Cauffman  v.  Long,  I  Norris,  72. 

One  partner  cannot  bind  his  copartner  by  a 
submission  to  arbitration. 

Col  Iyer  on  Partnership,  {  439. 

3  Kent's  Com.,  {  49. 

Story  on  Partnership,  J§  114,  1 1 6. 

The  case  of  Taylor  v,  Coryell  (12  S.  &  R.  243) 
decides  that  a  partner  may  so  bind  his  copartner 
by  writing,  but  the  law  should  not  be  extended 
to  embrace  a  parol  submission  and  a  verbal 
award.     See — 

Harper  v.  Fox,  7  W.  &  S.  143. 
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The  defendants  did  not  intend  to  admit  the 
partnership  of  J.  &  C,  Gay,  as  the  plaititiff  knew, 
and  as  was  shown  by  the  remark  of  the  defend- 
ants* counsel  when  he  withdrew  the  plea,  and  by 
the  subsequent  offers  of  the  plaintiff  to  prove  a 
partnership. 

Little  (with  him  Sittserzxid  Harding)^  contra. 

To  have  withheld  from  the  jury  Waltman's 
evidence  would  have  been  ground  for  reversal. 
The  law  that  a  partner  may  bind  his  copartner 
by  submission  to  arbitration  is,  in  Pennsylvania, 
settled  by  Taylor  v,  Coryell  {supra).  And  that 
decision  extends  to  all  agreements,  written  or 
oral,  not  under  seal.  If  one  partner  may  pay  a 
firm  debt,  or  agree  on  the  amount  thereof,  there 
is  no  reason  why  he  should  not  be  allowed  to 
refer  to  other  questions  as  to  the  amount  to  be 
paid.  The  withdrawal  of  the  plea  of  no  partner- 
ship withdrew  the  issue  as  to  partnership  in  the 
controversy,  and  James  and  Calvin  were  pre- 
sumed from  the  record  to  be  partners.  The  de- 
fendants were  warned  as  to  the  effect  of  their 
wiAdrawal  of  the  plea,  but  took  no  exception  to 
the  Judge's  ruling. 

There  is  no  doubt  as  to  the  validity  of  a  parol 
submission  and  award. 

McManus  v,  McCuUoch,  6  Watts,  357. 

May  5,  1879.  The  Court.  This  was  an  ac- 
tion on  a  parol  award  of  arbitrators.  The  sub- 
mission was  by  parol,  but  whether  made  by  one 
or  both  the  copartners  was  a  question  in  contro- 
versy. 

The  general  rule  in  England  and  in  many  of 
our  sister  States  is,  that  one  partner  cannot  bind 
his  copartner  by  submission  to  arbitration.  In 
Pennsylvania  it  is  held  that  he  may  so  bind  his 
copartner  by  agreement  not  under  seal  in  any 
partnership  matter.  The  question  was  carefully 
considered  in  Taylor  et  aL  r.  Coryell  et  al,  (12 
S.  &  R.  243).  In  that  case  the  evidence  did  not 
show  either  consent  or  dissent  on  the  part  of  the 
copartner.  The  able  opinion  of  Mr.  Justice 
Duncan  well  states  many  of  the  practical  incon- 
veniences that  would  result  from  a  denial  of  that 
power.  It  cannot  be  done  by  instrument  under 
seal,  because  the  authority  to  execute  a  deed 
must  be  by  deed.  That,  however,  applies  to  the 
manner  of  binding  a  copartner,  and  not  to  the 
question  of  implied  agency.  When  the  submis- 
sion is  confined  to  cases  for  settling  and  deter- 
mining claims  arising  in  the  partnership  business, 
it  is  difficult  to  assign  any  substantial  reason  for 
denying  the  power  of  one  partner  in  good  faith 
to  bind  his  copartner  by  a  parol  submission. 
The  same  doctrine  is  held  in  Southard  v,  Steele 
(3  Munroe  R.  433).  The  incidental  dictum  of 
Chief  Justice  Gibson  in  Harper  v.  Fox  (7  W.  & 
S.  143)  in  no  wise  impairs  the  authority  of  Tay- 
lor V.  Coryell. 

The  subject-matter  df  submission  from  which 


the  present  action  arises  was  to  determine  the 
sum  justly  due  from  the  plaintifls  in  error  to  the 
defendant  for  their  use  of  a  saw-mill,  in  which  he 
owned  the  undivided  half.  If  they  had  used  the 
mill  in  manufacturing  their  lumber,  it  was  clearly 
within  the  scope  of  the  partnership  business  for 
one  partner  to  ascertain  the  sum  due  and  pay  the 
same.  Failing  to  agree  with  the  owner  of  the  mill, 
one  partner  had  the  right  to  submit  the  question 
by  parol  to  arbitrators  to  decide,  and  the  firm  was 
bound  by  the  award  made  in  pursuance  of  the 
submission.  A  parol  award  made  on  a  parol 
submission  is  a  valid  award.  (McManus  v.  Mc- 
CuUoch, 6  Watts,  357.) 

It  is  contended  that,  conceding  the  power  of 
one  partner  to  bind  his  copartner  by  a  submis- 
sion, yet  the  evidence  of  an  agreement  in  this 
case  was  insufficient  to  leave  to  the  jury. 

We  think  the  evidence  of  the  defendant  in 
error  was  amply  sufficient  to  justify  the  Court  in 
submitting  the  question  to  the  jury.  He  testified 
in  substance  that  he  leased  his  half  of  the  mill  to 
James  and  Calvin  Gay ;  that  he  was  unable  to 
settle  with  them  as  to  the  sum  he  was  entitled  to 
receive  therefor ;  that  he  and  they  submitted  it 
to  three  men  named;  that  at  first  it  was  also 
agreed  that  the  arbitrators  should  determine  dif- 
ferences between  him  and  James  Gay,  but  while 
the  parties  were  present  before  the  arbitrators, 
talking  the  matter  over,  the  submission  was  so 
changed  as  to  leave  to  them  to  decide  what  he 
should  have  for  the  use  of  the  mill  as  between 
him  and  James  and  Calvin  Gay.  After  stating 
where  the  arbitrators  met,  he  proceeded  to  say : 
**  They  heard  my  statements  or  allegations  as  to 
the  use  of  the  mill,  and  Mr.  Gay's  accounts  and 
statements  as  to  the  use  of  the  mill  by  them,  and 
announced  the  award  verbally,  as  far  as  I  know ; 
I  did  not  see  any  writing  present.  They  awarded 
me  for  the  use  of  the  mill  from  these  parties  ten 
hundred  and  forty  dollars  and  some  cents — fifty- 
nine  cents,  I  think." 

The  fact  that  some  other  evidence  was  in  con- 
flict with  this,  or  threw  doubt  on  the  correctness 
of  Waltman's  evidence,  was  insufficient  to  with- 
draw the  case  from  the  jury.  The  law  requires 
no  particular  form  to  Establish  a  valid  submission. 
When  it  is  by  parol,  the  fact  must  be  established 
to  the  satisfaction  of  a  jury  by  a  preponderance 
of  testimony.  (McManus  v.  McCulloch,  supra,) 
The  learned  Judge  said  to  the  jury  that  they 
must  **  depend  entirely  on  the  evidence  of  the 
witnesses  in  making  up  your  verdict.  That  is, 
however,  sufficient,  if  the  evidence  is  sufficiently 
clear  to  enable  you  to  satisfy  your  minds  that 
there  was  submission,  what  was  submitted,  and 
what  was  the  award  of  the  arbitrators."  In  view 
of  the  manner  in  which  the  case  was  tried  and 
went  to  the  jury,  the  plaintiffs  have  no  just  cause 
of  complaint  with  this  direction. 

The  remaining  question  relates  to  the  proof  of 
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partnership.  ^  The  rule  of  Court  declares  that  in 
actions  by  or  against  partners  it  is  not  necessary 
on  the  trial  to  prove  the  partnership,  but  it  shall 
be  taken  to  be  admitted  as  alleged  on  the  record, 
unless  one  or  more  of  the  defendants  shall  make 
and  file  an  affidavit  denying  the  existence  of  the 
partnership  as  alleged.  In  this  case  Calvin  Gay 
filed  an  affidavit  denying  that  he  was  a  partner, 
and  also  pleaded  that  he  was  not  a  partner  in  the 
case  with  James  Gay.  After  the  jury  was  sworn, 
and  the  plaintiff  below  was  proceeding  to  give 
evidence  to  establish  the  partnership,  the  counsel 
for  the  defendants  below  asked  leave  to  withdraw 
the  plea  of  no  partnership,  which  the  Court  per- 
mitted to  be  done,  but  at  the  same  time  stated, 
in  the  hearing  of  their  counsel,  that  this  must  be 
regarded  as  an  admission  of  the  partnership  as 
fully  as  if  no  affidavit  had  been  filed,  and  there- 
upon excluded  the  plaintiff  below  from  giving 
further  testimony  of  that  fact.  ^  To  this  ruling  of 
the  Court  the  counsel  for  plaintiffs  in  error  took 
no  exception  and  made  no  objection.  They  as- 
sented to  it,  thereby  influencing  the  subsequent 
action  of  the  Court,  and  of  the  opposite  party. 
Nor  is  the  effect  of  it  changed  by  the  fact  that 
the  notes  of  the  stenographer  show  that  the  coun- 
sel for  the  defendants  below  then  remarked: 
**  Our  affidavit  does  not  deny  the  partnership, 
but  only  the  partnership  as  to  this  transaction." 
The  existence  of  the  partnership  had  been  put  at 
issue  only  as  to  the  transaction  in  question.  It 
was  to  that  issue  only  that  the  affidavit  and  plea 
applied.  Having  been  withdrawn  under  the  cir- 
cumstances stated,  the  Court  committed  no  error 
in  saying  to  the  jury  in  the  charge:  **As  the 
case  now  stands,  the  existence  of  the  partnership 
in  relation  to  the  .subject-matter  of  the  action 
must  be  regarded  as  admitted." 

We  discover  no  error  in  the  record. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


©ommott  iJleas— lato* 


C.  p.  No.  2. 


South  V.  Pool. 


April  26,  1879. 


Affidavit  of  defence — Accommodation  paper — 
Foreign  law— -Judicial  notice  thereof. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  upon  three  promissory  notes  dated 
Harrisonburg,  Va.,  May  20,  1876,  and  made 
payable  there  four  months  after  date.  The  notes, 
which  were  precisely  alike,  were  made  by  R.  N. 
Pool  to  S.  D.  Karns,  and  were  by  him  endorsed 


to  Geo.  B.  Heil,  and  were  then  endorsed  by 
Geo.  B.  Heil  in  blank. 

The  defence  set  up  in  the  affidavit  and  supple- 
mental affidavit  was  that  the  notes  were  accom- 
modation paper,  given  by  the  defendant  without 
consideration  to  S.  D.  Karns,  to  enable  him  to 
buy  lands  in  Virginia,  that  the  notes  had  never 
been  used  for  this  purpose,  which  had  been  agreed 
upon  when  they  were  given,  but  that  after  nna- 
turity  they  had  passed  into  the  hands  of  the  en- 
dorsees and  the  present  plaintiff,  D.  W.  South, 
who  knew  these  facts. 

W,  S.  Campbelly  for  the  rule. 

It  is  admitted  that  if  this  contract  were  made 
in  Pennsylvania,  the  endorsee  would  not  be  a 
holder  for  value,  but  this  is  not  the  rule  in  Vir- 
ginia.   This  is  a  Virginia  contract,  and  must  be 
interpreted  by  Virginia  law.    The  laws  of  one 
State  are  judicially  noticed  in  the  others. 
I  Wharton's  Evidence,  J  311. 
Dougherty  v,  Snyder,  15  S.  &  R.  84. 
Sidwell  V,  Evans,  I  Pen.  &  W.  383. 
Todd  V,  Ins.  Co.,  3  Weekly  Notes,  330. 

[Hare,  P.  J.  The  law  of  Virginia  is  not  set 
forth  in  this  affidavit,  and  we  cannot  travel 
outside  of  that.  It  may  be  necessary  for  the 
defendant  to  set  forth  in  his  affidavit  what  the 
lex  loci  contractus  is,  when  such  lex  loci  contrac- 
tus differs  from  the  lex  fori,  and  is  a  fact  perti- 
nent to  his  defence.] 

T,  E.  Patterson,  contra. 

The  law  of  Virginia  upon  the  subject  of  ac- 
commodation paper  is  not  so  clear  as  stated  by 
counsel  for  the  plaintiff.  But  no  matter  what  the 
law  is  there  the  Court  cannot  take  notice  of  it  in 
this  proceeding.  The  law  of  Pennsylvania  upon 
the  subject  of  accommodation  paper  is  undoubted, 
and  that  law  must  govern  here  ;  it  is  the  lex  fori, 

C.  A.  V. 

May  10,  1879.    Rule  discharged. 


C.  P.  No.  2.  May  3,  1879. 

Barrington  v.  City  of  Philadelphia. 

Courts,  incidental  expenses  of — Supreme  Court 
of  Pennsylvania — The  necessary  expenses  of 
the  Supreme  Court  for  which  no  statutory  pro- 
vision is  made  are  to  be  borne  by  the  county  in 
which  the  Court  is  sitting  at  the  time  they  are 
incurred. 

Case  stated :  The  plaintiff,  in  December,  1878, 
furnjshed  to  the  Supreme  Court  of  Pennsylvania, 
at  the  request  and  for  the  use  of  the  said  Court 
in  its  sessions  in  the  Eastern  District  of  Pennsyl- 
vania, at  Philadelphia,  a  set  of  Pennsylvania 
State  Reports,  and  other  law  books,  a  list  whereof, 
with  the  prices,  was  annexed  to  the  case  stated. 
The  total  amount  due  for  said  books  is  $925.50. 
The  said  list  of  books,  and  of  the  prices  therefor, 
was  certified  to  by  the  Prothonotary  of  the  said 


bigitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


179 


Court  for  the  Eastern  District  as  correct,  and 
was  approved  by  the  Chief  Justice.  The  said 
books  were  necessary  to  the  proper  and  conve- 
nient transaction  of  the  business  of  the  said  Court 
in  the  said  district,  and  the .  prices  charged  for 
the  same  were  just  and  proper. 

If  the  Court  should  be  of  opinion  that  the  fur- 
nishing of  the  said  books  under  the  circumstances 
above  stated  creates  a  liability  on  the  part  of  the 
city  of  Philadelphia  to  pay  for  the  same,  judg- 
ment is  to  be  entered  for  the  plaintiff  in  the  sum 
of  nine  hundred  and  twenty-five  jV^  dollars. 
Otherwise  judgment  is  to  be  entered  for  the  de- 
fendant. 

Geo.  T.  Bispham,  for  plaintiff. 

The  county  in  which  the  Supreme  Court  is 
sitting  is  liable  for  its  necessary  expenses  during 
such  sitting,  and  this  without  any  statutory  pro- 
vision. 

McCalmont  v.  The  County  of  Allegheny,  5  Casey,  417. 

C  H,  AfathewSy  contra. 

The  Court  entered  judgment  for  plaintiff. 


March  12,  1879. 

^^'^JOflfillan  V.  The  Union  Canal  Company. 

^  Constitutional  law — Acts  of  Assembly  affecting 
contracts  and  vested  rights — Legislation  to  the 
effect  that  a  creditor  may  be  presumed  from  his 
silence  to  have  assented  to  the  modification  of 
the  rights  given  him  by  his  contrcut — Bond- 
holder of  a  public  company. 

Case  stated,  showing  the  following  facts :  The 
plaintiff  holds  a  number  of  coupons  of  the  cor- 
poration defendant,  amounting  in  all  to  $4200, 
running  from  November  i,  1857,  to  May  i, 
1877,  for  interest  upon  four  bonds  of  the  defen- 
dant, dated  November  i,  1853,  and  secured  by 
a  mortgage  dated  August  23,  1853.  An  Act  of 
Assembly  relating  to  the  Union  Canal  Company, 
the  defendant,  approved  April  10,  1862  (P.  L. 
395),  authorized  the  calling  of  a  meeting  of  the 
stock-  and  bond-holders,  and  the  adoption  by 
them  of  an  agreement  **  for  carrying  out  the  pro- 
visions of  the  Act  and  for  the  settlement  of  the 
affairs  and  liabilities  of  the  corporation  on  such 
terms  and  conditions  not  inconsistent  with  the 
provisions  of  this  Act  as  may  appear  to  them 
just  and  equitable,  which  agreement  shall  be 
binding  on  the  said  corporation,  and  on  all  such 
of  the  said  last  mentioned  bondholders  as  shall 
signify  their  assent  in  writing  thereto;  and  in 
case  any  such  bondholder  shall  fail  to  file  with 
the  president  of  the  said  corporation,  his  or  her 
refusal  in  writing,  to  concur  in  the  said  agree- 
ment, within  three  months  from  the  date  thereof, 
such  bondholder  shall  be  taken  to  have  agreed 
to  the  same,*'  etc.  etc. 

Another  Act  was  approved  on  May  22,  1863 
(P.  L.  563);  these  two  Acts  are  made  a  part  of 


this  case  stated.  On  June  9,  1862,  in  pursuance 
of  the  former  Act,  a  meeting  of  the  stock-  and 
bond-holders  •  of  the  corporation  was  held,  at 
which,  by  a  majority  of  the  votes  of  said  bodies 
voting  separately,  an  agreement  was  entered 
into  for  the  purpose  of  carrying  out  the  provi- 
sions of  said  Act,  wher«by  it  was  provided  that 
all  interest  on  the  said  bonds  theretofore  accrued 
or  thereafter  to  accrue  should  be  paid  out  of  the 
net  revenue,  income,  and  profits  of  the  company, 
and  that  said  net  income  and  profits  should  be 
received  in  full  consideration  for  the  coupons  of 
the  company.  Themotice  specified  in  the  pro- 
viso to  the  3d  section  of  the  Act  was  duly  pub- 
lished and  the  plaintiff  had  actual  knowledge 
thereof.  The  plaintiff  did  not  take  part  in  the 
making  of  said  agreement,  nor  did  he  signify  his 
assent  in  writing  thereto,  nor  did  he  ever  file 
with  the  president  of  the  company  his  refusal  to 
assent  thereto.  The  whole  amount  of  bonds 
secured  by  the  said  mortgage,  and  outstanding, 
is  12,500,000,  and  the  whole  amount  of  said 
bonds  held  by  persons  who  filed  their  refusal  to 
assent  to  thealx>ve  agreement  is  $85,500.  Since 
the  making  of  said  agreement,  there  has  not 
been  a  clear  net  income  and  profits  of  the  busi- 
ness df  the  said  corporation .  If  the  Court  should 
be  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, judgment  shall  be  entered  against  the  de- 
fendant in  the  sum  of  %  ,  otherwise  for 
the  defendants.  Each  party  reserves  the  right 
to  take  out  a  writ  of  error  to  the  judgment  of 
the  Court. 
/.  D.  Rodney f  for  the  plaintiff. 
T.  Hart.Jr,,  for  the  defendant. 
The  plaintiff,  by  not  filing  his  dissent,  has  im- 
pliedly assented  to  the  agreement  which  was 
made.  The  Legislature  has  the  power  to  pass 
such  an  Act. 

Martin  v,  P.  &  Ga.  R.  R.  Co..  8  Fla.  370. 

N.  C.  R.  R.  Co.  V.  Leach,  4  Jones,  L.  R.  (N.  C), 

340 
Ireland  v.  Turnpike  Co.,  19  Ohio  St.  369. 
P.  W.  &  B.  R.  R.  Co.  V.  Cowell,  4  Casey,  329. 

C.  A.  V. 
May  10,  1879.  The  Court.  The  company 
defendant,  by  reason  of  numerous  financial  diffi- 
culties, obtained  certain  legislation,  especially 
the  two  Acts  of  Assembly  referred  to  in  the  cast 
stated,  and  made  a  part  thereof. 

The  plaintiff,  the  holder  of  numerous  coupons, 
with  a  knowledge  of  the  legislation,  was  entirely 
silent  upon  the  subject  of  the  proposed  settle- 
ments made  or  to  be  made  under  and  by  virtue 
of  that  legislation :  it  is  now  proposed  to  destroy 
his  right  of  recovery  upon  the  evidences  of  the 
indebtedness  held  by  him  against  the  company, 
because  he  has  seen  fit  simply  to  remain  silent. 
Or,  in  the  language  of  a  clause  in  Section  3,  Act 
of  loth  April,  1862,  as  he  has  failed  **to  file 
I  with  the  president  of  such  corporation  his  (or 
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her)  refusal,  in  writing,  to  concur  in  said  agree- 
ment, within  three  months  from  the  date  there- 
of, such  bondholder,*'  that  is,  this  plaintiff, 
** shall  be  taken  to  have  agreed  to  the  same.*' 

The  question  to  be  settled  here,  is  not  like 
the  ordinary  questions  which  arise  whenever  a 
corporation,  intending,  to  extend  its  legitimate 
business,  obtains  legislation  enlarging  its  powers, 
and  compelling  its  members  to  raise  the  neces- 
sary funds.  This  legislation  endeavors  to  destroy 
the  right  of  a  creditor,  simply  because  he  remains 
silent.  That  this  cannot  be  done  appears  to  be 
certain :  ( i )  Because  the  bondholder  is  a  creditor 
of  the  corporation,  and  as  a  creditor  holds  a 
contract  with  the  company,  for  the  payment  of 
money,  which  contract  is  protected  by  the  laws 
of  this  State  and  the  Federal  Constitution.  (2) 
While  there  may  be  cases  in  which  silence  may, 
by  a  jury,  be  interpreted  to  mean  consent,  this 
is  not  one  of  them,  for  the  debtor  has  no  right 
by  legislation  to  impose  terms  upon  a  creditor 
not  within  the  intent  and  meaning  of  the  origin- 
al contract. 

These  points  seem  to  us  to  be  so  clear  as  to 
require  little  if  any  argument  to  sustain  them. 

That  the  claim  of  the  plaintiff  is  based  upon  a 
contract  is  not  denied ;  to  declare  that  he  shall 
by  any  legislation  lose  the  fruit  of  it,  is  to  break 
the  contract,  and  when  an  attempt  is  made  in 
that  direction,  the  creditor  simply  points  to  his 
bond.  He  may  be  very  foolish  to  act  thus,  or 
he  may  be  very  wise ;  that  is  nothing  to  us,  he 
simply  clings  to  his  bargain,  and  that  he  has  a 
legal  right  to  do. 

Can  a  debtor  impose  terms  upon  a  creditor, 
or  compel  him  to  speak  if  he  chooses  to  remain 
silent?  Such  has  not  yet  been  determined  to  be 
the  law  as  between  private  persons,  and  the  most 
powerful  corporation  has  not  yet  obtained  greater 
rights. 

This  contract  declared  that  upon  such  a  sum 
of  money,  such  an  amount  of  interest  shall  be 
paid.  This  Act  of  Assembly,  after  providing 
how  the  debts  of  this  corporation  shall  be  con- 
solidated or  reduced,  at  a  joint  meeting  of  direct- 
ors, stockholders,  and  bondholders,  provides, 
that  any  creditor  who  does  not  dissent  within 
•three  months,  **  shall  be  taken  to  have  agreed  to 
the  same." 

Between  private  indivi(Juals  the  proposition 
involved  in  the  section  of  the  Act  now  under 
consideration  would  be  so  absurd  as  to  be  un- 
worthy of  consideration.  I  owe  A.  a  debt,  and 
inform  my  creditor  that  in  one  week  I  will  pay 
fifty  per  cent,  thereof  in  full  payment  and  satis- 
faction thereof,  and  if  he  does  not  object  he  will 
be  taken  to  have  agreed  to  my  proposition. 
Would  my  creditor  be  bound  by  his  silence.  We 
think  not.  Is  the  case  different  because  a  cor- 
poration is  the  debtor?    In  answer  to  this  in- 


quiry, it  may  be  contended  that  public  interests 
may  require  another  construction  of  the  law. 
That  may  be  the  case  where  the  questions  arise 
between  the  directors  and  the  stock-  and  bond- 
holders of  a  concern,  and  involve  methods  of 
management,  and  of  finance,  additional  and  ex- 
tensive corporate  powers,  and  the  legitimate 
exercise  thereof.  All  such  questions  may  be 
settled  by  a  majority  vote ;  but  where  the  issue 
is  between  the  corporation  and  a  creditor  who 
desires  to  be  paid  his  debt,  we  find  no  difference 
between  a  private  debtor  and  a  corporation,  and 
as  by  his  contract  the  creditor  has  a  legal  right 
to  demand  the  payment  of  his  money,  no  legis- 
lation can  destroy  this  right,  because  it  cannot 
compel  him  to  speak. 

Judgment  for  plaintiff  on  case  stated. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.»3.  June  7,  1876. 

Flanigan  v.  Rossiter. 

Affidavit  of  defence — Suit  against  surety  for  rent 


Averment — Subsequent  agreemenlMimif^sk' 

ing  the  rent.  ^""^^  ^  ^ -^ 

Rule  for  judgment  for  want  of  a  sufficiently" 
davit  of  defence. 

Appeal  by  defendant  from  the  judgment  of  a 
Magistrate's  Court  against  him  as  seciurity  for 
$38.02  due  plaintiff  for  rent. 

Plaintiff  filed  a  copy  of  the  lease. 

The  affidavit  of  defence  set  forth  that  the  copy 
of  the  lease  filed  was  not  such  an  instrument  as 
to  entitle  plaintiff  to  judgment  for  want  of  an 
affidavit  of  defence,  as  there  was  no  averment 
or  statement  accompanying  it  of  the  amount 
claimed,  and  that  after  the  making  of  the  lease 
plaintiff  entered  into  a  new  contract  with  the 
tenant  without  defendant's  knowledge  or  con- 
sent, under  which  the  premises  were  rented  under 
different  terms,  and  a  less  rental  exacted,  whereby 
defendant  was  relieved  of  any  liability  under  the 
lease. 

SmitherSy  for  rule. 

No  statement  of  amount  due  is  necessary  to 
obtain  judgment,  as  it  relates  to  the  assessment 
of  damages.  The  appeal  conveys  a  sufficient 
statement. 

Holden  v,  Wiggins,  3  P.  &  W.  469. 
I  Troubat  &  Haly,  371. 
Bunting  v.  Allan,  6  Weekly  Notes,  157. 
Blackburn  v»  Bokcr,  I  Clark,  15. 

The  alleged  new  agreement,  being  beneficial 
to  the  surety,  would  not  discharge  him  from 
liability. 

Dickson  v.  Wolf,  5  Weekly  Notes,  37. 

The  alleged  new  agreement  was  without  con- 
sideration, and  was  therefore  insufficient  to  dis- 
charge the  surety. 

Zane  v.  Kenned?,  33  Sm.  182. 

The  Court.    Rule  absolute. 
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Jan.  '79,  180. 


March  25,  1879. 


Bradley's  Appeal. 


Domestic  attachment — Act  of  June  /j,  JB36 — 
Discretionary  powers  of  trustees — Priority  of 
lien — Whether  trustees  acting  bona  fide  and 
under  the  advice  of  counsel  are  responsible  for 
loss. 

Trustees  in  domestic  attacbment  arc  not  mere  ministe- 
rial officers  but  are  clothed  with  extraordinary  discre- 
tionary powers. 

McCready  v.  The  Guardians  of  the  Poor  (9  S.  &  R. 
94)  explained. 

It  is  well  settled  that  trustees  who  have  acted  in  good 
faith,  and  under  the  advice  of  counsel,  are  not  responsible 
for  an  error  of  judgment  or  a  mistake  of  law. 

A  domestic  attachment  was  issued  against  S.  &  Co.  and 
was  placed  in  the  sheriiTs  hands  at  2. 10  P.M.;  a  fieri  facias 
was  issued  against  S.  by  an  individual  creditor  and  placed 
in  the  sheriff's  hands  at  3  P.M. ;  proceedings  were  begun 
to  test  the  ownership  by  means  of  sheriff's  interpleader ; 
the  trustees  in  the  attachment  were  advised,  however,  by 
their  counsel  that  there  was  grave  doubt  whether  the 
attachment  had  not  been  improvidently  issued,  and  under 
his  advice  effected  a  compromise  with  the  execution 
creditor  whereby  certain  items  of  property  were  released 
by  each  in  favor  of  the  other: 

Held,  that  although  the  property  was  in  gretnio  Ugis  at 
the  time  the  fi.  fa.  issued,  and  the  levy  thereunder  was 
therefore  void,  yet  the  trustees  had  ample  discretion  to  make 
the  compromise,  and  inasmuch  as  thev  had  acted  in  good 
faith  and  under  the  advice  of  counsel,  they  could  not  be 
surcharged. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Chester  County. 

The  facts  were  as  follows:  On  the  23d  of 
July,  1875,  Daniel  Gilbert  issued  a  domestic 
attachment  against  John  J.  Shallcross  &  Co., 
alleging  in  his  affidavit  that  John  J.  Shallcross  & 
Co.  were  indebted  to  him,  ana  that  John  J. 
Shallcross  had  absconded,  etc.  This  writ  was 
received  by  the  sheriff  at  2.10  P.M.,  and  at  3 
P.M.  of  the  same  day  the  sheriff  received  a  fi.  fa 
for  a  debt  of  $2000,  issued  by  Henry  G.  Thomas, 
on  a  judgment  which  had  previously  been  con- 
fessed by  John  J.  Shallcross.  A  store  at  Coates- 
ville,  Chester  County,  was  conducted  in  the  firm 
name  of  John  J.  Shallcross  &  Co.,  and  a  farm  of 
22  acres  near  that  borough  was  conducted  by 
John  J.  Shallcross  individually.     John  J.  Shall- 


cross had  absconded  and  no  one  would  admit 
being  a  partner,  hence  the  issuing  of  a  domestic 
attachment.  Daniel  Gilbert,  the  plaintiff  in  the 
domestic  attachment,  had  furnished  flour  and 
feed  to  the  store,  and  held  promissory  notes 
signed  John  J.  Shallcrdss  6*  CV?.,  hence  the^rw 
was  made  defendant. 

The  title  to  the  farm  was  in  John  J.  Shallcross 
and  Frederick  Schulemeister  as  tenants  in  com- 
mon; but  the  latter  denied  any  partnership 
whatever  in  the  store  business,  and  alleged  that 
he  was  only  an  employ^  on  the  farm,  and  that 
he  had  no  interest  in  the  business.  The  sheriff 
attached  (under  the  attachment)  and  levied  upon 
(under  the  fi.  fa.)  all  the  personal  property  both 
at  the  farm  and  in  the  store. 

Caleb  S.  Bradley,  Benj.  R.  Hatfield,  and 
Horner  A.  Beale  were  appointed  trustees  in  the 
attachment. 

It  was  contended  by  the  counsel  for  the  exe- 
cution-creditor that  the  fi.  fa.  was  necessarily  the 
first  lien,  because  if  Shallcross  had  any  partner  he 
had  not  in  law  absconded,  and  the  writ  had  been 
improvidently  issued ;  and  if  he  had  none,  the 
writ,  being  against  **  John  J.  Shallcross  &  Co.," 
was  void.  As  to  the  farm  property  especially,  he 
contended  that  inasmuch  as  the  farm  was  carried 
on  by  Shallcross  exclusively,  an  attachment  issued 
against  a  firm  of  which  he  was  a  member  could 
not  bind  his  individual  property. 

Proceedings  for  a  sheriff's  interpleader  were 
begun;  and  it  seeming  doubtful  whether  or 
not  Schulemeister  was  a  partner,  and  the  trus- 
tees being  fearful  lest  this  should  be  found  to  be 
the  case  and  they  should  lose  everything,  tmder 
advice  of  counsel,  made  a  compromise  with  the 
execution-creditor  by  which  they  released  the 
lien  of  the  attachment  from  the  property  on  the 
farm  and  he  released  the  store  property  from  the 
lien  of  his  f^,  fa. 

The  property  on  the  farm  was  sold  by  the 
sheriff  and  realized  $1516.58. 

The  trustees  filed  their  account  in  which  they 
did  not  charge  themselves  with  this  fund,  where- 
upon certain  of  the  creditors  filed  exceptions, 
and  the^same  were  referred  to  an  auditor  for  con- 
sideration. 

The  auditor  (P.  F.  Smith,  Esq.)  in  a  lengthy 
report,  after  finding  the  facts  as  above,  found 
that:  **  The  apparent  relations  of  Shallcross  & 
Schulemeister  were  such  as  to  make  it  uncertain 
to  the  public  whether  they  were  partners  or  not ; 
many  of  the  circumstances  might  reasonably  lead 
to  the  belief  that  they  were  partners,"  but  that  if 
the  sheriff  had  sold  under  the  fi.  fa.  improperly 
the  trustees  would  have  had  a  remedy  against 
him. 

**  How  do  these  trustees  claim  to  relieve  them- 
selves for  not  accounting  for  the  goods  sold  by 
the  sheriff?    They  say  they  acted  in  good  faith. 
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under  the  advice  of  counsel,  and  under  circum- 
stances which  would  cause  a  prudent  man  to 
pause — circumstances  which  justified  them  in 
entertaining  the  fear  that,  if  they  pursued  the  con- 
troversy, instead  of  recovering  the  goods  which 
the  sheriff  sold,  they  would  lose  those  which  the 
execution-creditor  was  willing,  by  way  of  com- 
promise, that  they  should  retain. 

**But  (under  the  authority  of  McCready  v. 
Guardians  of  the  Poor,  9  S.  &  R.  94)  they  were 
ministerial  officers  without  any  discretion  to  set- 
tle controversies ;  they  were  bound  to  know  the 
law,  that  the  goods  were  in  their  custody,  and 
therefore,  if  the  sheriff  withheld  them  on  their 
demand,  they  were  bound  to  apply  to  the  Court 
to  compel  him  to  deliver  them.  At  all  events, 
being  such  officers,  they  could  not  act  of  them- 
selves even  in  a  doubtful  matter;  they  were 
bound  to  have  their  rights  determined  by  a  judi- 
cial decision. 

**  They  had  no  more  authority  to  compromise  a 
dispute  as  to  the  right  of  property,  because  they 
thought  it  would  be  for  the  benefit  of  the  creditors, 
than  would  the  sheriff  have  had  whilst  the  goods 
were  in  his  custody  if  he  had  been  of  the  same 
opinion  ;  or  as  to  goods  taken  in  execution  if  he 
thought  it  for  the  benefit  of  the  execution.  The 
auditor  is,  therefore,  of  the  opinion  that  the  trus- 
tees are  chargeable  with  the  portion  of  the  goods 
seized  by  the  sheriff  which  they  gave  up  to  him 
to  be  sold  under  Thomas's  execution.  The  sale 
of  the  sheriff  amounted  to  $1516.58." 

He  further  found  that  they  had  acted  in  per- 
fect good  faith  under  the  advice  of  counsel  and 
in  accordance  with  what  they  believed  to  the  best 
interest  of  the  estate ;  he  therefore  declined  to 
charge  them  with  the  costs  of  the  audit. 

The  trustees  filed  exceptions,  which,  after 
argument,  were  overruled  by  the  Court  (Butler, 
P.  J),  whereupon  they  took  this  appeal,  assign- 
ing as  error  the  action  of  the  Court. 

No  opinion  was  filed  in  the  Court  below. 

Wm,  B.  WaddelUxi^  Wm,  Af.  Hayes  {Wm, 
E,  Barber^  with  them),  for  appellants. 

The  auditor's  conclusion  that  the  trustees  are 
ministerial  officers  cannot  be  justified.  An  ex- 
amination of  the  Act  of  June  13,  1836  (P.  L. 
606),  shows  them  to  be  clothed  with  ample  dis- 
•cretionary  powers.  They  are  authorized  to 
summon  before  them  all  persons  supposed  to  be 
indebted  to  the  defendant  and  examine  them 
ttouching  his  estate  ;  to  '*  settle"  accounts;  issue 
•warrants  to  seize  property  and  even  cause  houses 
to  be  broken  open,  commit  witnesses  who  refuse 
to  answer,  and  receive  proofs.  Surely  these  are 
not  ministerial  duties.  Again  :  the  Court  is  em- 
powered to  appoint  three  honest  and  discreet 
men,  who  are  required  to  take  an  oath  to  exe- 
cute the  trust,  according  to  the  best  of  their 
•skill  and   understandings   and    a    majority  are 


authorized  to  exercise  all  the  powers  and  perform 
all  the  duties  required.  If  they  are  but  the  agents 
of  the  Court,  then  it  was  unnecessary  to  confer 
such  powers  upon  them,  or  why  appoint  so  many 
as  three  f 

There  is  no  instance  where  trustees  who  have 
acted  under  the  advice  of  counsel  have  been  sur- 
charged. 

During  et  al.  Ap.,  I  H.  234. 

Kingr  V.  Morrison,  I  P.  &  W.  196. 

NefTs  Ap.,  7  Sm.  91. 

Chambersburg  Association's  Ap.,  26  Id.  203. 
R,  Jones  Monaghan  (  Charles  H,  Pennypacker 
with  him),  for  appellees. 

The  authority  of  trustees  in  domestic  attach- 
ment is  wholly  statutory.  Anything  done  by  them 
outside  of  their  express  statutory  powers  is  ultra 
vires  and  null  and  void.  These  trustees  cannot, 
under  the  Act  of  1836,  even  sell  perishable 
property  except  after  an  order  of  the  Court.  K 
they  could  not  sell,  surely  they  could  not  give 
away. 

May  7,  1879.  The  Court.  This  was  an 
appeal  by  trustees  under  a  writ  of  domestic  at- 
tachment from  the  decree  of  the  Court  below 
dismissing  the  exceptions  and  confirming  the  re- 
port of  the  auditor  appointed  to  make  distribu- 
tion of  the  assets  in  the  hands  of  said  trustees. 
The  auditor  and  the  Court  below  surcharged  the 
appellants  with  the  sum  of  $1516.58,  being  the, 
entire  proceeds  of  a  sheriff's  sale  of  certain  per- 
sonal property  of  the  defendant  in  said  attach- 
ment, which  had  been  levied  upon  and  sold 
under  a  writ  of  fieri  facias.  It  appeared  that  the 
writ  of  domestic  attachment  was  issued  against 
John  J.  Shallcross  &  Co.  upon  an  affidavit  chain- 
ing that  John  J.  Shallcross  had  absconded,  etc. 
This  writ  was  received  by  the  sheriff  at  2.10 
P.M.  on  the  23d  of  July,  1875,  and  at  3  P.M.  of 
the  same  day  the  sheriff  received  the  writ  of 
fieri  facias  above-mentioned  which  was  issued  by 
Henry  G.  Thomas  upon  a  judgment  which  had 
been  previously  confessed  by  Shallcross.  The 
sheriff  attached  and  levied  under  both  writs  the 
stock  of  goods  in  a  store  at  Coatesville  conducted 
under  the  firm  name  of  John  J.  Shallcross  &  Co. , 
and  also  all  the  personal  property  on  a  farm 
near  Coatesville  conducted  in  the  name  of  John 
J.  Shallcross  individually  but  the  title  to  which 
was  alleged  to  be  in  the  said  Shallcross  and  one 
Frederick  Schulemeister.  A  dispute  arose  be- 
tween the  trustees  and  the  execution-creditor  in 
regard  to  the  legal  effect  of  the  seizure  of  the 
said  property  upon  their  respective  writs,  and 
under  the  advice  of  counsel  a  compromise  was 
effected  and  an  agreement  entered  into  between 
the  counsel  of  the  trustees  and  the  counsel  of  the 
execution-creditor  whereby  it  was  agreed  that  the 
trustees  should  take  the  store  property,  and  the 
execution-creditors  should  take  the  farm  and  the 
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personal  property  belonging  thereto.  The  audi- 
tor distinctly  finds  the  fact  that  in  making  this  ar- 
rangement the  trustees  acted  under  the  advice  of 
counsel  in  the  most  perfect  good  faith,  and  did 
what  they  believed  was  not  only  for  the  best 
interests  of  the  estate,  but  also  what  was  in 
accordance  with  the  law.  Yet  he  has  surcharged 
them  with  the  entire  proceeds  of  the  sheriff's 
sale,  not  even  allowing  for  the  necessary  ex- 
penses thereof i  which  ruling  upon  exceptions 
filed  by  the  trustees  was  confirmed  by  the  Cour: 
below. 

No  opinion  was  filed  by  the  learned  Judge,  and 
we  are  therefore  obliged  to  look  to  the  report  of 
the  auditor  alone  for  the  reasons  upon  which  this 
ruling  is  based.  Briefly  stated  they  are  that 
trustees  under  a  domestic  attachment  are  purely 
ministerial  officers ;  that  they  have  no  discretion- 
ary powers,  no  right  to  make  compromises  and 
settle  controversies;  the  learned  auditor  says: 
**  They  had  no  more  authority  to  compromise  a 
dispute  as  to  the  right  of  property  because  they 
thought  it  would  be  for  the  benefit  of  creditors 
than  would  the  sheriff  have  had  whilst  the  goods 
were  in  his  custody  if  he  had  been  of  the  same 
opinion,  or  as  to  goods  taken  in  execution  if  he 
thought  it  for  the  benefit  of  the  execution.  The 
auditor  is  therefore  of  the  opinion  that  the  trus- 
tees are  chargeable  with  the  portions  of  the  goods 
seized  by  the  sheriff  which  they  gave  up  to  him 
to  be  sold  under  Thomas's  execution.  The  sale 
of  the  sheriff  amounted  to  $1516.58." 

We  think  the  auditor  was  clearly  right  in 
holding  that  the  trustees  made  a  mistake  in  relin- 
quishing their  claim  to  the  property  sold  under 
the  fieri  facias.  It  is  true  there  was  no  duty 
upon  them  to  give  a  bond  under  the  sheriff's 
interpleader.  Nor  do  I  see  how  the  Court  could 
have  compelled  them  to  do  so.  But  they  might 
and  ought  to  have  applied  to  the  Court  for  relief. 
The  attachment  being  prior  m  point  of  time,  the 
property  was  in  gremio  legis,  and  in  a  proper 
case  the  Court  would  make  such  order  as  might 
be  necessary  for  the  protection  of  all  the  interests 
involved  (Robinson  v,  Atlanticand  Great  Western 
Railway  Co.,  16  P.  F.  S.  160),  but  the  conclu- 
sion of  the  learned  auditor  that  the  trustees  are 
necessarily  liable  to  be  surcharged  with  the  pro- 
ceeds of  the  sheriff's  sale  is  not  so  satisfactory. 
His  argument  that  trustees  under  a  domestic 
attachment  are  ministerial  officers  without  dis- 
cretion, like  a  sheriff,  rests  in  a  great  measure 
upon  the  case  of  McCready  v.  The  Guardians  of 
the  Poor  (9  S.  &  R.  94).  That  case,  however, 
is  not  authority  for  such  a  doctrine.  It  is  true 
it  was  said  by  Justice  Duncan  in  delivering  the 
opinion  of  the  Court,  referring  to  trustees  under 
a  domestic  attachment,  **  These  men  are  not 
judicial  officers,  but  are  ministerial  officers  of 
justice." 


The  point  decided  in  that  case  was,  that  in  an 
action  of  trespass  or  trover  by  two  of  three  trus- 
tees under  such  attachment,  the  Court  after  ver- 
dict will  presume  that  all  three  were  appointed 
and  qualified,  and  that  one  is  since  dead.  As 
this  case  wholly  fails  to  sustain  the  position 
assumed  and  no  other  has  been  cited  which  does, 
we  must  look  to  the  Domestic  Attachment  Act  of 
13th  June,  1836  (P.  L.  616,  Purdon,  518),  as 
our  guide.  It  requires  but  a  cursory  examination 
of  said  Act  to  see  that  trustees  appointed  under 
it  are  clothed  with  extraordinary  powers.  To 
enumerate  them  all  would  be  tedious  and  unpro- 
fitable. It  is  sufficient  for  present  purposes  to 
say  that  from  and  after  their  appointment  such 
trustees  shall  be  deemed  to  be  vested  with  all  the 
estate  of  the  debtor  at  the  time  of  issuing  the 
attachment,  and  are  required  to  take  into  their 
possession  all  of  said  estate,  and  all  books,  papers, 
and  vouchers  relating  to  the  same ;  they  may  sue 
for  and  recover  in  their  own  names  all  the  said 
estate,  and  all  debts  and  things  in  action  belong- 
ing to  the  debtor;  they  may  summon  before 
them  and  examine  on  oath  or  affirmation,  all  per- 
sons residing  within  the  county  supposed  to  be 
indebted  to  the  defendant,  and  such  other  per- 
sons residing  as  aforesaid  as  they  shall  think  fit 
touching  the  real  and  personal  estate  of  the  de- 
fendant, and  in  case  any  person  so  summoned 
shall  refuse  to  attend,  or  to  be  sworn  or  to  make 
answer,  the  trustee  may  commit  such  person  to 
the  prison  of  the  county ^  there  to  be  confined 
until  he  shall  submit  to  be  examined  ;  they  may 
issue  their  warrants,  under  their  hands  and  seals, 
to  break  open  in  the  daytime,  houses,  chambers, 
shops,  stores  or  warehouses  of  the  defendant,  or 
any  doors  therein,  and  any-  trunks  or  chests  of 
the  defendant,  in  which  his  goods  and  effects, 
books  of  account  or  papers  relating  to  his  estate 
shall  be  or  shall  be  reputed  to  be,  and  so  to  seize 
the  same  for  the  benefit  of  creditors ;  they  may 
redeem  property  that  has  been  pawned  or  pledged; 
they  may  sell  the  personal  estate  of  the  debtor, 
without  any  application  to  the  Court,  at  any  time 
after  the  term  next  succeeding  that  to  which  the 
writ  is  returnable,  and  the  real  estate  at  any  time 
after  the  third  term,  and  to  grant,  assign,  or  sell 
the  debts  due  to  or  to  become  due  the  defendant. 

An  argument  is  not  needed  to  show  that  trustees 
clothed  with  such  powers  as  I  have  enumerated 
are  something  more  than  ministerial  officers. 
There  is  no  possible  analogy  between  their  duties 
and  those  of  a  sheriff.  The  oath  which  the  trus- 
tees take  implies  discretion.  They  are  **  to  exe- 
cute the  trust  reposed  in  them,  according  to  the 
best  of  their  skill  and  understanding,"  etc.  No 
other  class  of  trustees  have  such  delicate,  hazard- 
ous and  responsible  duties  to  perform.  To  say 
that  a  trustee  who  may  send  a  man  to  prison  for 
his  refusal  to  answer  is  a  mere  ministerial  officer, 
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is  a  proposition  the  mere  statement  of  which  car- 
ries with  it  its  own  swift  refutation. 

There  is  a  line  of  authorities  which  hold  that 
trustees  who  have  acted  in  good  faith  and  under 
the  advice  of  counsel  are  not  responsible  for  a 
mere  error  of  judgment  or  a  mistake  of  law.  It 
is  sufficient  to  refer  to  King  v,  Morrison  (i  Pen. 
&  Watts,  1 88) ;  During,  King  and  Miller's  Appeal 
(i  Harris,  224) ;  Neff's  Appeal  (7  P.  F.  S.  91) ; 
and  the  Savings  Fund's  Appeal  (26  P.  F.  S.  203). 
Trustees  must  of  necessity  seek  the  advice  of 
counsel  in  the  performance  of  their  duties.  Not 
to  do  so  would  in  many  instances  be  gross  negli- 
gence. It  would  be  a  harsh  rule  to  require  trus- 
tees to  seek  legal  advice  and  then  hold  them  re- 
sponsible for  an  error  of  law  committed  by  their 
counsel.  In  the  language  of  Chief  Justice  Gib- 
son (i  Harris,  235)  it  **  would  throw  the  execu- 
tion of  trusts  into  the  hands  of  knaves  or  fools." 

We  are  of  opinion  that' the  case  in  hand  comes 
within  the  principle  laid  down  in  the  authorities 
referred  to,  and  that  it  was  error  to  surcharge  the 
appellants  with  the  proceeds  of  the  sheriff's  sale. 
It  is  easy  now  to  see  how  the  mistake  in  question 
might  have  been  avoided.  It  might  not  have 
been  so  easy  at  the  time  it  occurred.  It  certainly 
was  not  so  to  the  trustees.  Acting  in  good  faith 
and  in  the  strict  line  of  their  duty,  they  sought 
the  advice  of  respectable  and  experienced  coun- 
sel. It  would  be  harsh  as  well  as  unjust  to  hold 
them  responsible  for  his  error  of  judgment,  and 
the  law  does  not  require  us  to  do  so. 

The  decree  is  reversed  at  the  costs  of  the 
appellees,  and  distribution  ordered  in  accordance 
with  the  principles  of  this  opinion. 

Opinion  by  Paxson,  J. 


Jan.  *79,  185.  March  13,  1879. 

Early  and  Lane's  Appeal. 
Blood's  Appeal. 
Barron's  Appeal. 

Execution — Acts  of  2g  March,  iSiQy  and  x6 

June,   j8j6 — Stock  assigned  as  collateral — 

When  not  liable  to  sale  by  fi.fa, — Equities  of 

assignor — Attachment, 

The  assignment  of  the  stock  of  a  corporation  to  itself 
as  collateral  security  for  a  loan,  divests  the  title  of  the 
assignor  so  far  as  to  prevent  a  sale  of  it  under  a  fi.  fa. 
against  the  assignor. 

A  shareholder  in  a  building  association,  who  has  as- 
signed hU  stock  as  collateral  security  for  a  loan,  which  is 
also  secured  by  a  judgment  against  him,  may  elect,  upon 
a  sheriff's  sale  of  his  real  estate,  to  have  the  actual  value 
of  his  stock  deducted  from  the  amount  of  the  judgment 
before  the  latter  is  allowed  to  participate  in  the  fund  aris- 
ing from  the  sale. 

An  attachment  of  the  stock,  after  such  an  election,  binds 
nothing  but  the  defendant's  interest,  if  any  remains  after 


the  stock  has  been  applied  to  the  payment  of  the  judg- 
ment. 

Appeal  from  the  Common  Pleas  of  Luzerne 
County. 

This  was  an  appeal  from  an  order  dismissing 
the  exceptions  filed  by  the  appellants  to  the  re- 
port of  an  auditor  distributing  the  proceeds 
arising  from  the  sale  of  real  estate  of  Leopold 
Schlessinger,  and  confirming  the  report. 

The  facts  were  these :  The  real  estate  in  ques- 
tion, belonging  to  Schlessinger,  was  sold  under  a 
judgment  of  O.  H.  Blood,  and  realized  a  fund 
for  distribution  of  ^784.5 7.  There  were  twelve 
judgments  against  Schlessinger,  the  first  for  $1000 
in  favor  of  the  Wyoming  Building  Association ; 
the  second  in  favor  of  Mrs.  R.  Silverbach,  for 
over  $6.00,  and  the  eighth,  tenth,  and  eleventh 
respectively  in  favor  of  O.  H.  Blood,  Barron  & 
Co.,  and  Early  &  Lane,  the  appellants. 

Before  the  auditor  appointed  to  distribute  the 
fund,  the  following  facts  appeared :  Schlessinger 
was  the  owner  of  five  shares  of  stock  in  the 
Wyoming  Building  Association,  and  had  bor- 
rowed on  them  $1000,  for  which  he  gave  the 
association  the  judgment  above  mentioned,  and, 
in  addition,  had  assigned  the  stock  to  the  asso- 
ciation as  collateral  security  for  the  loan.  He 
paid  his  dues  regularly,  and  at  the  time  of  the 
filing  of  the  auditor's  report  the  amount  paid  by 
him  on  account  of  this  loan  amounted  to  over 
{900. 

After  the  assignment  of  this  stock  to  the  asso- 
ciation it  was  seized  under  2l  fi.fa.  issued  on  the 
judgment  of  Barron  &  Co.,  and  sold  to  the 
plaintiffs  attorney  for  I20,  which  was  applied  to 
the  payment  of  the  costs  on  the  writ. 

At  the  first  meeting  before  the  auditor,  on  No- 
vember 22,  1877,  a  claim  was  made  on  behalf  of 
Schlessinger  to  have  applied  towards  the  satisfac- 
tion of  the  building  association's  judgment  the 
actual  value  of  the  stock  previously  assigned  to 
it  by  him  as  collateral. 

Subsequently,  on  December  i,  1877,  attach- 
ment executions  were  issued  by  each  of  the  aj> 
pellants,  on  their  judgments,  against  this  stock 
in  the  building  association. 

A  number  of  questions  were  raised  before  the 
auditor,  the  principal  of  which  were  these:  (i) 
That  the  auditor  had  no  jurisdiction  to  inquire 
into  the  validity  of  the  sheriffs  sale  of  the  stock 
under  the  fi^fa,  (2)  That  the  claim  of  Schles- 
singer to  have  the  value  of  the  stock  applied  to 
the  judgment  of  the  building  association  should 
not  be  recognized,  as  his  title  to  the  stock  had 
passed  out  of  him  by  the  sale  under  the  fi.  fa. 
(3)  That  the  jtjdgment  of  the  building  associa- 
tion should  be  paid  out  of  the  fund  for  distribu- 
tion, there  having  been  no  legal  election  by 
Schlessinger  to  have  the  stock  applied  to  its  satis- 
faction. 
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The  auditor  (J.  Vaughan  Darling,  assumed 
jurisdiction  of  the  question  of  the  validity  of  the 
sale  of  the  stock  under  theyf./a.,  and  held  that 
it  passed  no  title  to  the  purchaser.  (Exception.) 
Upon  this  point  he  said : — 

"The  Act  of  March  29th,  1819,  section  2 
(Acts  of  1819,  pp.  226-7,  Laws  of  Pa.,  Vol.  7,  p. 
217),  is  undoubtedly  in  force  notwithstanding 
the  Act  of  1836 ;  and,  under  its  provisions,  stock 
standing  in  the  name  of  the  defendant  and  not 
claimed  by  another,  may  still  be  sold  under  ayf. 
fa,  (Lex  V,  Potters,  4  Harris,  295).  The  scope 
of  the  Act  is  in  terms  limited  to  cases  *  of  stock 
owned  by  any  individual  or  individuals^'  etc. ,  *  in 
his  or  their  own  names.*  And  it  is  not  the  ex- 
clusive remedy — attachment  execution  lies  also 
(Weaver  v.  The  Huntingdon  R.  R.  Co.,  14  Wr. 
314).  The  stock  in  the  case  under  discussion 
was  assigned  to  the  association  as  collateral^  it  is 
true,  but  none  the  less  assigned.  .  .  .  Whilst 
in  a  certain  sense  the  borrower,  Schlessinger, 
owned  the  stock  in  his  own  name,  yet  this  is  not 
the  sense  intended  by  the  Act.  In  all  cases 
where  the  stock  is  subject  to  a  charge  or  lien,  and 
much  more  so  where  the  stock  has  been  assigned 
as  collateral,  it  js  essential,  in  the  words  of  the 
present  Chief  Justice  in  Weaver  v,  R.  R.  {supra), 
to  the  interest  of  all  parties  and  to  save  litigation 
*  that  the  proceedings  by  attachment  should  be 
resorted  to,  and  the  precise  extent  and  character 
of  the  claim  of  the  corporation  ascertained  before 
final  execution.*  The  machinery  provided  by 
the  second  section  of  the  Act  of  181 9  is  wholly 
insufficient  to  effect  justice  in  a  case  like  the 
present,  and  it  is  only  by  a  strained  construction 
of  the  section  itself  that  it  can  be  made  to  appear 
applicable  at  all.  ...  In  Mulford  v,  Weis- 
gerber  (3  Luz.  Leg.  Reg.  99)  the  stock  had  been 
assigned  to  and  held  by  the  association  as  col- 
lateral to  its  loan.  The  Court  held  that  the 
stock  was  *  held  in  another  name  than  that  of  the 
real  owner  thereof,*  and  therefore  within  the  3 2d 
section  of  the  Act  of  1836,  requiring  an  affidavit 
and  recognizance." 

In  disposing  of  the  other  questions  the  auditor 
reported :  *  *  Is  the  value  of  the  stock  at  the  time 
of  the  sheriffs  sale  to  be  applied  in  reduction  of 
the  judgment  of  the  association  ?  It  would  seem 
to  be  tolerably  well  settled  that  without  an  *  elec- 
tion' on  the  part  of  either  the  borrowing  stock- 
holder or  the  association,  to  have  dues,  etc.,  ap- 
plied on  account  of  the  judgment,  or  rather  the 
debt  for  which  both  the  judgment  and  the  stock 
are  collateral,  payments  on  stock  will  not  be  so 
applied.  Such  payments  are  not  ipso  facto  pay- 
ments on  the  lien.  (North  Am.  Build.  Ass.  v. 
Sutton,  II  Cas.  463.)  The  rule  is  thus  stated 
by  Agnew,  C.  J.,  in  Spring  Garden  Asso.  v. 
Tradesman's  Loan  Association  (loWright,  493): 
'  Payments  to  stock  are  not  ipso  facto  payments 


to  the  mortgage  (judgment)  debt  or  loan.  It  is 
true,  according  to  former  decisions,  the  mort- 
gagor may  apply  his  payments  on  the  stock  to 
the  mortgage-debt,  a  license  to  do  so  being  im- 
plied in  the  nature  of  these  building  and  loan 
transactions.  The  building  association  may  also 
apply  them  by  virtue  of  the  terms  of  the  assign- 
ment of  the  stock  which  is  taken  as  a  collateral 
security.  But  in  order  to  effectuate  application 
of  payments  on  stock  to  the  debt,  it  requires  an 
act  of  appropriation  by  one  or  the  other  of  the 
parties.  Strangers  to  the  transaction  stand  upon 
a  different  footing.  They  can  require  nothing 
which  the  parties  do  not.'  If  this  be  a  correct 
statement  of  the  law,  it  follows  that  any  election 
or  appropriation  on  the  part  of  Schlessinger 
would  be  valid  and  binding,  not  only  as  against 
the  association  itself,  but  as  against  all  creditors 
holding  liens  upon  the  stock.  It  is  true  that  no 
appropriation  was  made  by  Schlessinger  until  after 
the  sale ;  but  is  this  necessarily  fatal  to  his  right 
to  make  such  appropriation  ?  It  was  strenuously 
argued  by  the  counsel  for  the  purchasers  of  the 
stock  at  the  sale  upon  the  fi-fa.y  and  the  credit- 
ors who  subsequently  attached  the  stock,  that 
the  sale  of  the  land  concluded  the  debtor's  right 
of  election,  and  the  principle  was  invoked  that 
the  course  of  distribution  cannot  be  interfered 
with  by  the  debtor.  (Thomas's  Appeal,  19  Sm. 
120,  and  cognate  cases.)  In  the  view  of  the 
auditor  this  principle  does  not  apply  to  the  case 
in  hand.  The  auditor  finds  a  judgment  in  favor 
of  the  building  association  in  the  sum  of  a  thou- 
sand dollars.  It  is  the  first  lien,  and  prima  facie 
entitled  to  the  fund.  But  the  debtor  sets  up  the 
defence  oi payment,  a  defence  clearly  cognizable 
by  an  auditor.  (Borland's  Appeal,  16  Sm.  470.) 
It  is  immaterial  to  the  building  association  from 
which  of  the  two  sources,  the  stock  or  the  judg- 
ment, the  payment  is  made  to  them,  if,  in  point 
of  fact;  they  realize  their  debt.  And  the  only 
objecting  creditors,  unless  the  building  associa- 
tion can  be  considered  as  such,  are  those  who  by 
reason  of  the  position  of  their  several  judgments 
cannot  by  any  possibility  take  the  fund;  the 
whole  contention  on  their  behalf  being  that  the 
fund  should  be  applied  to  the  judgment  of  the 
building  association,  so  as  to  free  the  stock  for 
their  benefit.  It  is  urged  in  support  of  this  po- 
sition that  the  association  having  two  funds  to 
look  to  should,  in  accordance  with  the  equitable 
rule  as  to  marshalling  assets,  be  compelled  to  go 
upon  that  fund  upon  which  these  creditors  have 
only  postponed  liens,  and,  in  this  distribution, 
liens  that  as  such  cannot  be  reached.  This  argu- 
ment assumes  as  its  premise  the  existence  of  liens 
upon  the  stock.  Suppose  for  a  moment  that  no 
such  liens  exist.  What  is  there  to  limit  the  right 
of  the  debtor  to  have  payments  on  his  stock  ap- 
plied to  the  judgment  ?    If  the  association  had 
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brought  suit,  he  could  have  treated  the  payments 
on  stock  as  payments  on  the  debt.  In  this  case 
the  sale  having  been  made  upon  another  judg- 
ment, the  debtor  does  what  is  practically  the 
same  thing,  viz.,  appropriates  the  payments  to 
the  judgment.  This  is  no  more  '  interference, 
with  the  course  of  distribution'  than  is  every  at- 
tempt to  let  in  a  junior  by  establishing  the  pay- 
ment of  a  senior  judgment.  The  building  asso- 
ciation must,  of  course,  be  paid  in  full  whatever 
is  owing  to  it ;  and  the  other  judgment  creditors 
cannot  complain,  for  the  effect  of  the  election  is 
to  increase,  not  to  decrease,  the  fund  for  distri- 
bution. Nor  is  this  in  any  sense  a  case  for  the 
invocation  of  the  doctrine  as  to  marshalling  as- 
sets. The  three  judgment  creditors,  apart  from 
their  position  as  attaching  creditors,  have  no 
equity  above  the  other  lien  holders  who  are  not 
reached  by  the  fund.  And,  moreover,  the  right 
to  use  the  stock  payments  in  liquidation  of  the 
judgment,  does  not  extend  to  strangers.  *  They,* 
says  Agnew,  Justice,  *  can  require  nothing  which 
the  parties  do  not.'  (lo  Wr.  supra,)  If  there 
be  a  lien  on  the  stock  existing  before  the  elec- 
tion, then  the  holder  might  with  great  show  of 
reason  claim  to  confine  the  association  to  the 
fund.  Possibly  even  a  demand  for  subrogation 
would  be  sufficient  to  concltide  the  debtor's  right 
of  election.  But  the  auditor  is  of  opinion  that 
until  some  such  step  fs  taken,  until  a  definite 
right  in,  or  a  lien  upon,  the  stock  is  obtained, 
the  right  of  election  continues  in  the  debtor  up 
to  the  period  of  distribution.  The  only  question 
of  importance  remaining  is,  whether  the  attach- 
ments of  Messrs.  Barron  &  Co.,  Early  &  Lane, 
and  O.  Howard  Blood  are  operative  as  against 
the  election  of  the  debtor  Schlessinger.  The 
auditor  has  already  found  as  a  matter  of  fact  that 
the  election  or  appropriation  by  Schlessinger  was 
made  at  the  first  meeting  of  the  audit  Nov.  22d, 
1877,  by  a  verbal  notice  from  Mr.  Strauss,  acting 
for  Mr.  Brundage,  counsel  for  Schlessinger,  and 
that  this  notice  was  repeated  in  a  modified  form 
and  in  writing  by  Mr.  Brundage  on  the  second 
meeting  of  the  audit,  November  26,  1877. 

**  The  attachments  are  all  tested  December  i, 
1877.  Under  the  rulings  of  the  auditor,  if  they 
be  correct,  it  follows  logically  that  these  attach- 
ments bound  nothing  but  the  interest  in  the  five 
shares  of  stock  attached,  after  the  application  of 
their  value,  at  the  time  of  the  sheriff's  sale,  to 
the  judgment  of  the  association,  or  in  other 
words,  the  balance,  if  any,  that  might  exist  after 
the  btock  had  paid  the  debt." 

In  accordance  with  these  rulings,  the  auditor 
refused  to  distribute  the  real  estate  fund  to  the 
payment  of  the  judgment  of  the  building  asso- 
ciation, but  first  applied  to  the  satisfaction  of  its 
judgment  the  value  of  the  stock,  and  awarded 
payment  of  the  balance  remaining  due  on  it,  out 


of  this  fund ;  the  balance  of  the  fund  he  awarded 
to  the  lien  creditors  (Mrs.  Silverbach  and  others) 
in  the  order  of  their  judgments.  (Exception.) 
Under  this  scheme  of  distribution  the  appellants 
got  nothing.  UVi^Vi 

The  Court  below  (HASfiK,  P.  J.)  subse- 
quently confirmed  the  auditor's  report,  and  dis- 
missed the  exceptions  in  the  following  opinion : 
**  The  important  question  in  this  whole  case  is — 
did  the,  assignment  of  the*  building  association 
stock  as  collateral  divest  the  title  of  Schlessinger 
so  far  as  to  prevent  sale  on  execution  ?  We  are 
of  the  opinion  that  such  an  assignment  does  di- 
vest, for  the  time  being,  title  in  the  original 
owner. 

**  Where  a  customer,  by  indenture,  assigned  a 
number  of  shares  in  a  life  insurance  company, 
then  standing  in  the  name  of  the  customer  on 
the  books  of  the  company,  subject  to  redemption 
on  payment  of  a  sum  of  money  therein  men- 
tioned, and  with  a  power  of  sale,  an  entry  of 
this  assignment  was  made  in  the  insurance  com- 
pany's ledger,  which  company  afterwards  refused 
to  recognize  this  transfer.  It  was  held  that  the 
notice  of  assignment  was  sufficient,  and  that  the 
circumstances  sufficiently  showed  the  bankrupt 
not  to  be  the  reputed  owner  of  the  shares  at  the 
time  of  bankruptcy.  {Ex  parte  Masterman,  2  M. 
&  A.  209  ;  Grant  on  Banking,  154.)  So  where 
A.  insured  the  life  of  B.,  payable  to  A.  on  the 
death  of  B.,  immediately  afterward  A.  assigned 
the  policy  to  his  banker  as  security  for  a  loan  or 
advance,  which  was  also  secured  by  a  mortgage 
of  real  property,  it  was  held  that  the  company 
had  no  right  to  call  upon  A.  and  the  bankers  to 
interplead,  and  the  bill  was  dismissed  with  costs. 
(Dessborough  v.  Harris,  3  Eq.  Reports,  1058. 
See  also  Butchart  v.  Dresser,  10  Hare,  453 ;  4 
De  G.  M.  &  G.  542  ;  Ex  parte  Dobson,  2  M.  D. 
&  D.  G.  685.) 

**  The  English  doctrine  here  explained  is  fully 
sustained  in  our  courts.  In  the  case  of  Hanna  p. 
Holton  (28  P.  F.  Smith,  334)  it  was  held  that 
the  assignment  of  a  collateral  security  to  a  cred- 
itor, to  hold  for  the  security  of  his  debt,  estab- 
lishes a  privity  of  contract  which  invests  him 
with  the  ownership  of  the  collateral  for  all  pur- 
poses of  dominion  of  the  debt  assigned.  Where 
one  was  indebted  to  a  bank  in  a  sum  much  larger 
than  the  value  of  some  stock  of  the  bank  he 
owned,  and  it  was  verbally  agreed  that  he  should 
transfer  the  stock  as  collateral  security  for  his 
indebtedness,  and  a  power  of  attorney  was  ac- 
cordingly drawn  up  for  that  purpose,  it  was  held 
that  this  agreement  operated  as  an  assignment  of 
the  stock  in  equity.  (Lightner's  Appeal,  i  Nor- 
ris,  30 1 .)  But  where  a  creditor  takes  a  mortgage, 
note,  or  other  chose  in  action,  only  as  security 
for  a  pre-existing  indebtedness,  and  not  for 
money  advanced  at  the  time,  he  is  not  a  pur- 
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chaser  for  value.  (Petrie  v,  Clark,  11  S.  &  R. 
377 ;  Irwin  v,  Tabb,  17  Ibid.  419;  Hartman  v, 
Dowdel,  I  Rawle,  282 ;  Twelves  v.  Williams,  3 
Wharton,  485  ;  Depeau  v,  Waddington,  Ibid. 
220 ;  Trotter  v,  Shippen,  2  Barr,  358 ;  Ludwig 
V,  Highly,  5  Barr,  139 ;  Kirkpatrick  v.  Muirhead, 
4  Harris,  123 ;  Ashton's  Appeal,  23  P.  F.  Smith, 
162.) 

**  It  was  the  duty  of  the  creditors  here  to  have 
strictly  pursued  the  mode  pointed  out  by  the 
Statute  when  they  originally  proceeded  against 
the  stock  held  in  the  name  of  Schlessinger,  not- 
withstanding it  was  assigned  to  the  building  asso- 
ciation as  collateral  security.  There  was  an 
equity  of  redemption  in  Schlessinger,  sleeping,  it 
is  true,  but  nevertheless  ready  to  tap  at  the  con- 
science of  a  chancellor  sitting  in  equity  at  the 
moment  the  loan  to  the  association  was  paid, 
(i  Purd.  Dig.  639,  §§  20,  30,  and  31 ;  Com.  r. 
Watmough,  6  Wharton,  117;  Lex  zr.  Potters,  4 
Harris,  295  ;  Weaver  v,  Huntingdon  R.  R.  Co., 
14  Wr.  314.) 

**  The  fund  in  Court  represents  all  that  Schles- 
singer*s  real  estate  sold  for.  Here,  therefore,  is 
a  creditor  stripped  of  all  his  tangible  or  valuable 
property,  save  only  his  equity  in  the  stock  of  the 
association  in  question.  It  is  to  this  fund  the 
jurisdiction  of  this  Court  has  attached.  Jurisdic- 
tion having  attached,  equity  comprehends  within 
its  grasp  all  incidental  matters  necessary  to  ena- 
ble it  to  make  a  full  and  final  distribution,  and, 
therefore,  to  terminate  litigation  while  it  affords 
a  perfect  remedy.  (Souder*s  Appeal,  7  P.  F. 
Smith,  502;  Rice's  Appeal,  29  P.  F.  Smith,  182.) 

<' Subsequent  to  the  assignment  of  this  stock 
as  collateral  security,  and  subsequent  to  the  sale 
of  the  same  on  the  Barron  &  Co.  execution, 
Barron  &  Co.  sued  out  their  execution  on  the 
first  day  of  December,  1877,  and  attached  these 
five  shares  of  stock  according  to  law.  Several 
other  creditors  did  the  same  prior  to  the  filing  of 
the  report  of  the  auditor  in  Court.  How  far 
this  estopped  these  creditors  from  denying  that 
this  stock  was  yet  the  property  of  Schlessinger 
need  not  be  decided  under  our  present  views  of 
this  question. 

"We  must,  therefore,  overrule  the  exceptions 
in  this  case,  and  direct  the  fund  in  Court  to  be 
distributed  as  directed  by  the  auditor." 

Early  &  Lane,  O.  H.  Blood,  and  Barron  & 
Co.  then  took  this  appeal,  assigning  as  error  the 
rulings  above  excepted  to. 

C.  D,  Foster  (with  him  John  McGahrren)^ 
for  appellants. 

The  auditor  possessed  no  supervisory  power 
by  which  he  could  determine  the  validity  of  a 
sheriffs  sale  of  stock,  and  this  upon  the  principle 
that  an  execution  like  a  judgment  can  only  be 
impeached  for  fraud  or  want  of  jurisdiction  in 
the  Court  awarding  it^  | 


Stewart  v.  Slocker,  13  S.  &  R.  204. 

Lowbcr's  Appeal,  8  W.  &  S.  387. 

Wilkinson's  Appeal,  15  Sm.  190. 
The  stock  in  question  at  the  time  of  its  sale 
under  the  fi,  fa.  did  not  stand  in  '*  the  name  of 
another"  within  the  purview  of  the  Act  of  16 
June,  1836.  Schlessinger  was  the  real  owner  of 
the  stock,  and  its  assignment  was  only  an  hy- 
pothecation of  it,  for  the  payment  of  the  loan, 
and  the  association  had  no  greater  interest  in  it 
after  the  assignment  than  before.  Stock  may  be 
sold  hyfi.fa. 

Act  of  29  March,  1819,  Purdon,  642,  pi.  40. 
By  the  equitable  doctrine  of  the  marshalling 
of  assets,  the  building  association,  which  had  a 
lien  on  both  these  funds — the  stock  and  real  es- 
tate— ^should  have  been  compelled  to  seek  satis- 
faction out  of  the  real  estate  fund,  as  the  appel- 
lants had  only  the  stock  to  look  to  to  realize 
their  claims. 

Ramsey's  Appeal,  2  Wntts,  228.- 

Bruner's  Appeal,  7  W.  &  S.  269. 

Findlay  v,  U.  S.  Bank,  2  McLean,. 44. 
There  was  no  evidence  of  any  election  on  the 
part  of  Schlessinger  that  this  fund  should  be  ap- 
plied to  the  payment  of  the  building  association's 
judgment — nothing  but  a  letter  from  a  person 
purporting  to  represent  him,  without  any  evi- 
dence of  his  authority  so  to  act. 
S,J.  Strauss y  contra. 

Applying  the  doctrine  of  marshalling  to  the 
case,  the  equities  of  Mrs.  Silverbach  were  supe- 
rior to  those  of  the  appellants.  She  was  the  sec- 
ond judgment  creditor,  and  the  distribution  of 
the  balance  of  the  fund  to  her  was  entirely  in 
accord  with  the  ruling  in  Ramsay's  Appeal  (2 
Watts,  228),  a  case  almost  on  all  fours  with  the 
present.  The  auditor  had  the  right  to  work  out 
the  equities  of  all  the  parties  before  him,  and  to 
complete  the  distribution  upon  the  principles  of 
subrogation.  This  was  done  in  Ramsay's  Appeal 
(supra).    And  see — 

Soudcr's  Appeal,  7  Sm.  502. 

Rice's  Appeal,  29  Sm.  182. 
No  title  to  the  stock  passed  by  the  sale  under 
the  fi^/a.  Stock  not  standing  in  the  name  of 
the  real  owner  cannot  be  sold  under  a  fi./a. 
The  sale  having  been  made  under  the  wrong  writ 
is  void. 

Act  of  16  June,  1836,  Purdon,  635,  pi. 

Lex  V,  Potters,  4  Marris,  295. 

Herman  on  Executions,  {  258,  n. 

March  31,  1879.  The  Court.  We  affirm 
this  decree  on  the  able  report  of  the  learned  au- 
ditor in  the  Court  below,  and  the  opinion  of  the 
learned  President  confirming  it. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

Per  Curiam. 
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Breuckmann  v.  Twibill. 

Landlord  and  tenant — Surrender  of  term — Ac- 
ceptance— Acts  of  landlord  not  amounting  to — 
Affidavit  of  defence — Insufficiency  of, 

'  In  an  action  by  landlord  against  tenant  for  rent,  the 
tenant,  in  his  affidavit  of  defence,  averred  removal  be- 
fore the  end  of  his  term,  surrender  of  the  lease  and 
entry  by  the  landlord,  who  made  such  repairs  as  could  not 
have  been  made  while  the  tenant  was  m  possession,  but 
did  not  allege  acceptance  by  the  landlord  of  the  surrender: 
mp/it  (affirming  the  judgment  of  the  Court  below),  that 
taking  possession,  repairing,  and  advertising  the  house  to 
rent  were  ail  acts  in  the  interest  and  for  the  benefit  of  the 
tenant,  and  did  not  discharge  him  from  his  covenant  to 
pay  rent. 

Error  to  the  Common  Pleas  No.  i  of  Philadel- 
phia County. 

Covenant  on  a  lease,  by  George  A.  Twibill 
against  Reinhard  Breuckmann,  to  recover  the 
sum  of  $59.44,  being  the  amount  of  rent  for  two 
months  and  a  bill  for  gas.  The  facts  were 
these: — 

Twibill  leased  a  dwelling-house  to  Breuck- 
mann for  the  term  of  one  year  from  August  i , 
1873,  2it  a  rental  of  $25  per  month,  the  lessee 
covenanting,  inter  alia,  to  pay  for  all  gas  con- 
sumed during  his  possession.  Breuckmann  con- 
tinued in  possession  until  April  30,  1878,  when 
he  removed,  having  paid  rent  up  to  the  day  of 
removal.  The  landlord  then  entered,  made  cer- 
tain repairs,  and  having  let  the  house  on  July  i, 
1878,  brought  this  action  to  recover  for  rent 
due  June  i,  and  July  i,  1878,  two  months  of  the 
unexpired  term,  and  for  an  unpaid  gas  bill.  The 
defendant  in  his  affidavit  of  defence  admitted 
renting  the  hoase  under  the  covenants  set  forth 
in  the  lease,  and  his  removal  on  April  30,  1878, 
averring  that  he  had  surrendered  the  term  to  the 
plaintiff,  having  paid  him  the  rent  in  full  to  that 
date ;  that  the  plaintiff  immediately  took  posses- 
sion and  proceeded  to  repair  the  house  by  build- 
ing a  new  bath-room,  a  new  porch,  putting  in  a 
new  range,  and  making  such  general  repairs 
as  could  not  have  been  made  while  the  house 
was  occupied  by  a  tenant ;  that  the  defendant 
saw  the  house  repeatedly  during  the  time  for 
which  rent  is  claimed  in  this  suit,  when  the 
plaintiff  was  in  possession  and  repairs  were  being 
made  ;  that,  in  regard  to  the  gas  bill  charged  in 
the  statement,  he  had  not  used  gas  upon  the  pre- 
mises for  over  two  years  beforfe  the  surrender ; 
that  the  pipes  leaked  so  that  an  employe  of  the 
gas  office,  upon  examination,  declared  it  to  be 
dangerous  to  use  the  gas  with  the  pipes  in  such  a 
condition,  and  that  the  gas  ought  either  to  be 
turned  off  or  the  pipes  repaired ;  that  the  plain- 
tiff, although  notified,  neglected  and  refused  to 
repair  or  supply  new  pipes,  whereupon  the  gas 


was  turned  off  over  two  years  ago,  since  which 
time  no  gas  had  been  used  upon  the  premises, 
and  finally  that  the  defendant  was  in  no  way  in- 
debted to  the  plaintiff. 

The  plaintiff  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  which  the 
Court  made  absolute.  The  defendant  took  this 
writ  assigning  for  error  the  entry  of  judgment. 

Edward  D,  McLaughlin  .and  Wm.  Knight 
Shryock  for  plaintiff  in  error. 

In  an  action  for  rent,  founded  upon  a  lease 
under  seal,  the  defendant  can  be  discharged  from 
his  obligation  by  proving  a  surrender,  a  release, 
or  an  eviction  by  the  lessor. 

Snyder  v.  Middleton,  4  Phila.  343. 
The  facts  tending  to  establish  the  rescission  of 
a  lease  are  for  the  jury. 

Kiester  v.  Miller,  i  Casey,  481. 
Here  the  landlord  received  the  key  left  with 
him  by  the  tenant,  took  possession  of  the  pre 
raises  and  proceeded  to  repair  the  house.     These; 
acts  of  the  landlord,  amounting  to  an  acceptance 
of  the  surrender  of  the  term,  are  for  the  jury. 

Dos  Salitos  V,  Hollinshead,  4  Phila.  57. 

Picrv.  Carr,  19  Sm.  326. 

Tiley  v,  Moyers,  7  Wr.  404. 
The  act  of  the  landlord  in  making  such  repairs 
as  could  not  be  made  during  the  tenant's  posses- 
sion is  evidence  of  an  acceptance. 

William  Gorman,  for  the  defendant  in  error. 
The  tenant  avers  a  surrender,  but  not  that  the 
landlord  accepted  the  surrender,  which  is  vital  to 
his  case  and  essential  to  make  a  good  surrender. 
The  mere  fact  of  surrender  by  the  tenant  is  not 
enough  to  deprive  the  landlord  of  his  right  to 
rent.  An  affidavit  of  defence  averring  surrender 
without  alleging  acceptance  is  insufficient. 

Bradley  v.  Brown,  6  Weekly  Notes,  282. 

B V.  H ,  3  Id.  132. 

Phila.  Fire  Extinguisher  Co.  v,  Brainerd,  2  Id.  473. 
After  abandonment  of  the  premises  by  the 
tenant  the  landlord  was  not  bound  to  sit  idly  by 
and  allow  the  house  to  go  to  ruin.  The  repairs 
were  not  an  interference  with  the  tenant's  p>os- 
session,  but  made  the  house  more  readily  rent- 
able. 

Marseilles  v,  Kerr,  6  Whar.  500. 
The  cases  of  Pier  v.  Carr  (19  Sm.  326)  and 
Dos  Santos  v,  Hollinshead  (4  Phila.  Rep.  57)  do 
not  sustain  the  plaintiff  in  error's  propositions  \  for 
in  the  former  the  tenant  was  not  discharged  from 
payment  of  rent  before  the  end  of  the  term,  and 
in  the  latter,  the  landlord  accepted  the  key  with- 
out demur,  after  the  repairs  were  made  by  the 
tenant  at  the  landlord's  suggestion. 

March  3,  1879.  The  Court.  The  plaintiff 
in  error  in  his  affidavit  of  defence  very  carefully 
avoided  alleging  that  there  was  a  surrender  of  the 
lease  accepted  by  the  landlord.  Certain  facts 
are  averred  which,  standing  by  themselves,  would 
be  evidence  from  which  a  jury  might  infer  a  sur- 
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render,  but  yet  entirely  consistent  with  a  distinct 
refusal.  Taking  possession,  repairing,  advertis- 
ing the  house  to  rent,  are  all  acts  in  the  interest 
and  for  the  benefit  of  the  tenant,  and  do  not  dis- 
charge him  from  his  covenant  to  pay  the  rent. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '79,  159. 


Lamb's  Appeal. 


March  13,  1879. 


Errors  and  appeals-^Judgments — Refusal  to 
open —  When  subject  of  appeal— Act  4  April, 
18 J  J — Amicable  sci.  fa,  to  revive ,  effect  of. 

The  Act  of  4  April,  1877,  allowiiig  an  appeal  from  the 
refusal  to  open  a  judgment  entered  by  warnmt  of  attorney 
or  confessed  by  note,  does  not  apply  where  the  judgment 
so  entered  is  afterwards  revived  by  agreea^ent  of  the  par- 
tics. 

A  judgment  of  revival  entered  by  agreement  of  the  par- 
ties, upon  an  amicable  scire  facias,  is  not  a  judgment 
entered  by  virtue  of  a  warrant  of  attorney,  and  no  appeal 
lies  from  the  refusal  of  a  Court  to  open  such  a  judgment. 

Walter  v.  Breisch,  5  Weekly  Notm,  358,  distinguished. 

Appeal  from  the  Common  Pleas  of  Bradford 
County. 

A  judgment  was  entered  November  9,  1864, 
at  the  suit  of  J.  P.  Kirby  against  Harrison  Lamb, 
for  $510.30  upon  a  promissory  note  given  by 
the  defendant  to  the  plaintiff,  confessing  judg- 
ment for  that  sum  and  with  waiver  of  inquisition 
and  exemption.  This  judgment  was  subse- 
quently, on  January  4,  1870,  revived  by  agree- 
ment of^  the  parties;  and  again  on  the  loth  of 
December,  1874,  by  amicable  xr/.  fa,  wherein  it 
was  agreed  that  there  was  due  on  the  judgment, 
the  sura  of  $510,  with  interest  from  January  9, 
1874.  This  agreement  was  signed  by  Kirby  and 
Lamb  personally. 

Execution  having  been  issued  upon  this  judg- 
ment the  defendant  took  a  rule  to  show  cause 
why  the  original  judgment  and  its  subsequent 
revivals  should  not  be  opened  and  the  defendant 
let  into  a  defence.  The  depositions  in  support 
of  the  rule  disclosed,  that  in  November,  1864, 
the  defendant  Lamb  borrowed  of  the  plaintiff 
^490,  and  gave  therefor  a  note  for  $510  in  one 
year,  with  the  understanding  that  he  could  have 
the  loan  for  a  series  of  years,  at  the  rate  of  ten 
per  cent,  per  annum,  in  advance.  That  at  the 
end  of  the  first  year  Lamb  paid  fifty-one  dollars 
interest  on  the  note,  which  was  then  cancelled, 
and  the  note  in  suit  given  in  lieu  of  it.  Fifty- 
one  dollars  was  paid  yearly  as  interest  on  this 
note  until  May  20,  1876,  when  the  sum  of  two 
hundred  and  fifteen  dollars  and  fifty-three  cents 
and  the  costs  of  suit  were  paid  by  Lamb. 


This  sum,  the  defendant  claimed,  with  the 
sums  paid  by  him  to  the  plaintiff  annually  from 
the  date  of  the  first  transaction  between  them 
paid  the  plaintiff  in  full  the  amount  of  his  loan 
with  legal  interest. 

The  Court  below  (Morrow,  P.  J.)  discharged 
the  rule  in  the  following  opinion  :  **  The  law  as 
applied  in  the  case  of  Pomeroy  v,  McClelland, 
controls  this  case.  The  defendant  has  had  his 
day  in  Court.  The  judgments  were  not  revived 
until  the  liens  were  about  to  expire.  The  agree- 
ments to  revive  were  in  good  faith  and  with  a 
full  knowledge  on  the  part  of  the  defendant  of 
all  the  facts  and  circumstances  of  the  case.  He 
did  not  avail  himself  of  his  rights  under  the  Act 
of  28  May,  1858,  and  cannot  now  ask  us  to  do 
for  him  what  he  had  the  time,  right,  and  oppor- 
tunity to  do  for  himself.  But  he  has  had  no  day 
in  Court  as  to  the  usury  included  in  the  notes, 

and  unless  the  plaintiff  will  remit 

dollars  ...  as  of  April  13,  1875,  the  judg- 
ment must  be  opened  as  to  such  excess.  If  these 
sums  are  remitted,  rule  discharged." 

The  plaintiff  filed  a  remittitur  as  required  by  the 
order,  whereupon  the  defendant  appealed,  assign- 
ing as  error  the  ruling  of  the  Court  and  the  dis- 
charge of  his  rule. 

H,  N,  Williams  (with  him  E.  J,  Angle  and 
W,  If,  Thompson),  for  the  appellant. 

The  appellant  was  entitled  to  the  relief  craved 
by  him  under  the  general  powers  of  the  Court  to 
prevent  injustice  as  well  as  by  the  Act  of  4  April, 
1877  (P.  L.  53;  Purd.  Dig.  Sup.  21 15).     Usury 
is  the  sum  of  all  reasons  for  granting  relief  to 
an  injured  party,  and  it  has  been  held  that  the 
original  taint  of  usury  attaches  to  all  consecutive 
securities  growing  out  of  the  original   transac- 
tion and  none  of  them,  however  remote,  can  be 
free  from  it  if  the  descent  can  be  traced. 
Building  Assn.  v,  McKnight,  1 1  Casey,  473. 
Campbell  v.  Sloan,  12  Sm.  481. 
Overholt  v.  Bank,  i  Nor.  490. 

The  position  of  the  Court  below  is  an  incon- 
sistent one.  The  note  was  a  written  admission 
of  the  defendant  that  a  certain  sum  was  due  the 
plaintiff  and  for  this  he  agreed  that  judgment 
should  be  entered ;  this  judgment  was  opened  by 
the  Court*  as  to  part  because  the  note  was  false 
and  contained  usurious  interest  while  the  agree- 
ment to  revive  which  was  just  as  false  was  sus- 
tained, and  the  judgment  made  binding  upon 
him. 

In  Walter  v,  Breisch  (5  Weekly  Notes,  358), 
a  judgment  which  had  been  revived,  as  here,  was 
opened  and  the  defendant  allowed  to  defend  upon 
the  ground  of  usury. 

John  F,  Sanderson  and  E,  Overton,  Jr,  (with 
them  N.  C,  Elsbree),  contra. 

No  appeal  lies  in  cases  of  this  character.  The 
Act  of  4  April,  1877,  confines  appeals  from  re- 
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fusals  of  Courts  to  open  judgment  to  those  cases 
where  the  judgment  is  entered  by  warrant  of 
attorney  or  on  judgment  notes.  This  case  falls 
within  neither  of  these  classes  but  is  a  mere  pro- 
missory note  with  an  order  to  the  prothonotary 
to  enter  judgment  upon  it.  An  amicable  action 
entered  by  the  parties  themselves,  and  containing 
a  confession  of  judgment  by  the  defendant,  is 
not  a  warrant  of  attorney. 

Cook  V,  Gilbert,  8  S.  &  R.  567. 
The  defendant  was  estopped  by  the  judgments 
entered  in  pursuance  of  his  own  agreement, 
from  setting  up  this  defence.  The  maxim  res  ad- 
judicata^  etc.,  was  properly  applied  to  the  judg- 
ment upon  the  amicable  sci,  fa,  Hopkins  v. 
West  (2  Norris,  109),  rules  that  there  is  no  dif- 
ference in  legal  effect  between  a  judgment  con- 
fessed, or  for  want  of  an  appearance  or  plea, 
and  a  judgment  on  a  verdict. 

May  7,  1879.  The  Court.  This  is  an  ap- 
peal from  a  decisioh  of  the  Court  refusing  to 
open  a  series  of  judgments  on  the  ground  of 
usury.  The  original  judgment  was  entered  to 
December  term,  1866.  It  was  first  revived  by 
amicable  scire  facias  to  February  term,  1870, 
and  again  in   like   manner  to  February  term, 

1875- 

Prior  to  the  Act  of  4th  April,  1877,  it  was 
well  settled  that  the  question  of  opening  a  judg- 
ment rested  in  the  discretion  of  the  Court  in 
which  it  was  rendered.  No  appeal  from  its  ac- 
tion would  lie  to  this  Court ;  nor  could  we  re- 
view it  on  writ  of  error,  unless  the  opening  in 
the  particular  case  was  in  excess  of  the  power  of 
the  Court.  (Call in  v.  Robinson,  2  Watts,  373). 
A  refusal  to  open  is  simply  a  refusal  to  disturb 
the  judgment,  and  is  not  the  exercise  of  an  ille- 
gal power  (Henry  v.  Brothers,  12  Wright,  70; 
McClelland  v,  Pomeroy,  25  P.  F.  Smith,  410). 
It  is  claimed  by  the  counsel  for  the  appellant 
that  the  right  of  appeal  is  given  by  said  Act  of 
4th  April.  This  Act  declares  that  **  in  all  cases 
of  application  made  to  any  Court  of  this  Com- 
monwealth to  have  any  judgment,  which  has 
been  entered  by  virtue  of  a  warrant  of  attorney 
or  on  judgment  note,  opened,  and  defendant  or 
defendants  let  into  a  defence,  the  party  pr  parties 
aggrieved  by  the  decision  of  the  Court  thereon, 
may  have  the  same  reviewed  in  the  Supreme 
Court,  by  appeal,  in  like  manner  and  proceed- 
ings as  equity  cases  are  now  appealed."  Thus 
this  Act  authorizes  an  appeal  only  in  case  the 
judgment  has  been  entered  by  virtue  of  a  war- 
rant of  attorney  or  by  virtue  of  a  note  in  which 
judgment  is  confessed,  under  the  28th  section  of 
the  Act  of  24th  February,  1806  (i  Purd.  Dig. 
825,  pi.  32).  In  either  case  the  judgment  is  en- 
tered without  notice  to  the  defendant,  and  with- 
out his  having  any  opportunity  of  being  heard. 


A  judgment  of  revival,  entered  by  agreement  of 
parties,  called  an  amicable  scire  facias,  is  not  en- 
tered by  virtue  of  a  warrant  of  attorney  author- 
izing any  person  to  appear  and  confess  judgment, 
nor  upon  a  judgment  note.  It  is  a  power  or  au- 
thority to  the  prothonotary  to  enter  judgment, 
but  no  warrant  to  confess  it.  As  was  well  said 
by  Mr.  Chief  Justice  Tilghman,  in  Cook  v.  Gil- 
bert (8  S.  &  R.  568),  in  speaking  of  the  power 
under  which  the  prothonotary  acted,  *'  it  is  a 
mistake  to  call  this  a  warrant  of  attorney."  It 
is  a  confession  of  judgment  by  the  party  defend- 
ant himself,  without  substituting  any  person  to 
confess  it  for  him. 

From  a  refusal  to  open  either  of  the  revived 
judgments,  it  is  very  clear  the  Act  of  Assembly 
gives  no  appeal.  The  remaining  question  is 
whether  the  refusal  to  open  the  original  judgment 
after  the  revivals  comes  within  the  true  meaning 
of  the  Act  ? 

Judgment  of  revival  on  a  writ  of  scire  facias 
post  annum  et  dum,  not  only  continues  a  former 
lien,  but  may  also  create  a  new  one  on  lands  not 
before  4)ound  thereby.  It  has  all  the  conclusive 
effect  of  an  original  judgment  in  determining  the 
amount  due.  (Irwin  v,  Nixon,  i  Jones,  426). 
For  many  purposes,  it  has  an  effect  separate  from 
the  original.  Thus  the  reversal  of  a  judgment 
entered  on  a  sci.  fa.  does  not  affect  the  original 
judgment,  yet  a  reversal  of  the  original  judgment 
is  a  reversal  of  the  revived  one  which  was  based 
upon  it.  Ranck  et  al.  v,  Becker  (12  S.  &  R. 
426).  As  a  judgment  is  the  end  of  the  law  in 
settling  a  controversy,  there  is  no  reason  why- 
one  of  revival  on  the  agreement  of  the  parties 
shall  not  be  as  conclusive  as  one  taken  on  a  writ 
of  sci.  fa.  regularly  issued,  unless  impeached  for 
fraud. 

As  was  said  by  the  present  Chief  Justice,  in 
Hopkins  v.  West  (2  Norris,  109),  **  had  the 
judgment  confessed  by  the  plaintiff  below  in 
favor  of  the  defendants,  been  an  adversary 
judgment  upon  the  verdict  of  a  jury,  it  cannot 
be  questioned  but  that  it  would  have  been  con- 
clusive as  between  the  parties,  even  though  it 
should  manifestly  appear  that  it  included  usurious 
interest.  There  is  no  difference  in  legal  effect 
between  a  judgment  confessed,  or  for  want  of  an 
appearance  or  plea,  and  a  judgment  on  the  ver- 
dict of  a  jury.**  It  is  true,  this  case  recognizes 
the  power  of  a  Court  to  open  a  judgment  in  a 
proper  case  :  but  the  power  is  not  the  question 
which  we  are  now  considering.  The  question  is 
whether  an  appeal  lies  for  refusing  to  exercise 
that  power.  That  case  was  one  of  usury,  and 
the  opinion  proceeds  to  say  **no  substantial  dif- 
ference can  be  shown  between  this  and  any  other 
illegality  entering  into  its  consideration.** 

It  is  well  settled  that  the  mere  payment  of  in- 
terest in  excess  of  six  per  cent,  since  the  Act  of 
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28th  May,  1858,  is  not  necessarily  fraudulent, 
even  as  to  creditors  (Good  v.  Grant,  26  P.  F. 
Smith,  54 ;  Bank  v,  Roseberry,  31  Id.  309 ; 
Appeal  of  Second  National  Bank  of  Titusville, 
4  Norris,  528).  Sections  i  and  3  of  the  Act  of 
4th  April,  1798  (Purd.  Dig.  820,  pi.  5  &  6), 
expressly  authorize  judgments  to  be  revived  by 
agreement  of  the  parties,  and  give  to  such  re- 
vived judgment  the  same  effect  for  all  purposes 
of  lien  as  if  taken  on  a  writ  of  scire  facias  sued 
out. 

The  Courts  have  favored  the  practice  of  re- 
viving judgments  in  this  manner  by  giving  full 
effect  to  the  agreement.  Hence  a  judgment  con- 
fessed in  an  amicable  scire  facias  upon  a  sup- 
posed former  judgment,  which  did  not  legally 
exist,  was  held  valid  against  incumbrancers,  and 
all  others  claiming  under  the  defendant  by  title 
subsequent  to  the  confession  (Ramsey  v,  Linn, 
2  Rawle,  229).  So  a  revival  by  agreement  of 
the  parties  is  valid,  although  several  original 
judgments  are  therein  consolidated,  and  one 
judgment  entered  for  the  amount  due  on  all. 
(Reed's  Appeal,  7  Barr,  65.) 

The  statute  which  authorizes  an  appeal,  as  in 
equity,  on  the  refusal  of  a  Court  to  open  a  judg- 
ment entered  by  virtue  of  a  warrant  of  attorney, 
or  on  a  judgment  note,  manifestly  intended  a 
judgment  remaining  in  that  form  unchanged  by 
sul^quent  judicial  proceedings.  It  applied  to  a 
case  in  which  the  defendant  never  had  his  day 
in  Court.  It  was  not  intended  to  disturb  a  judg- 
ment ratified  and  confirmed  by  successive  Re- 
vivals with  a  full  knowledge  of  the  original  con- 
sideration. A  party  may  be  estopped  in  equity 
as  well  as  at  law.  It  would  be  a  strange  appli- 
cation of  equitable  principles  to  hold,  that  no 
appeal  will  lie  for  a  refusal  to  open  the  revived 
judgments,  yet  that  it  will,  to  a  refusal  to  open 
the  original  judgment  on  which  the  later  judg- 
ments rest. 

We  must  not  lose  sight  of  the  fact  that  the 
Act  of  4th  April,  1877,  makes  no  special  refer- 
ence to  usury.  It  is  general  in  its  terms,  and 
we  must,  therefore,  consider  it  in  its  application 
to  all  cases  in  which  the  equitable  powers  of  the 
Court  are  invoked  under  the  Act. 

The  case  of  Walter  v,  Breisch  (Leg.  Int.  of 
1878,  324;  S.  C,  5  Weekly  Notes,  358)  is  not 
in  conflict  with  the  conclusion  we  have  reached. 
It  is  true  that  was  a  case  in  which  judgment  had 
once  been  revived,  and  the  Court,  on  proof  of 
the  payment  of  interest  at  the  rate  of  36  per 
cent,  per  annum,  did  open  the  original  judgment. 
We  affirmed  the  discretionary  power  of  the  Court 
so  to  do,  without  any  aid  from  the  Act  of  4th 
April,  1877.  We  could  have  held  that  we  would 
not  review  the  action  of  the  Court  at  that  stage 
of  the  proceeding,  and  have  affirmed  it  (People's 
Fire  Insurance  Co.  v,  Hartshorne  etal.,  3  Norris, 


455).  The  present  case  presents  no  such  gross 
imposition.  The  Court  required  the  appellee  to 
remit  so  much  of  the  interest  as  it  thought  had 
been  improperly  taken. ^  Whether  it  reached  the 
true  amount,  or  gave  a  correct  reason  therefor, 
we  will  not  now  consider.  We  merely  decide 
that  it  exercised  a  discretion,  which,  under  all 
the  facts  and  circumstances,  the  statute  in  ques- 
tion does  not  authorize  us  to  review. 

Order  discharging  the  rule  affirmed,  and  ap- 
peal quashed. 

Opinion  by  Mercur,  J. 


May,  '79,  30.  May  9,  1879. 

Farmers'  Mutual  Insurance  Company  v. 
Wcngcr. 

Mutual  insurance  companies — Surrender  of  pol- 
icy by  insured —  Cancellation  of  contract — 
Formal  erasure  on  the  company's  books  unne- 
cessary, 

A  mutual  insurance  company  is  relieved  from  liability 
for  lo^s  occasioned  by  fire,  after  a  voluntary  surrender  and 
acceptance  of  the  policy,  and  paymeni  of  assessments  then 
due.  No  formal  cancellation  of  the  same,  or  erasure  of 
the  name  of  the  insured  from  ihe  books  of  the  company 
is  necessary,  notwithstanding!  the 'by  laws  provided  that 
the  liability  of  the  members  should  continue  until  such 
cancellation  and  erasure  should  have  been  made. 

Error  to  the  Court  of  Common  Pleas  of  Lan  • 
caster  County. 

Covenant,  on  a  policy  of  fire  insurance,  by 
Wenger  against  the  Farmers*  Mutual  Insurance 
Co.  Pleas,  non  est  factum^  covenants  performed 
absque  hoc. 

On  the  trial,  before  Patterson,  J.,  the  follow- 
ing facts  appeared :  The  company  defendant 
issued,  in  1870,  a  policy  of  fire  insurance  to  John 
Wenger,  on  certain  premises  in  Lancaster  County. 
Wenger  paid  the  assessments  due  on  said  policy 
regularly  until  about  May,  1876.  Shortly  prior 
to  that  t'me  the  board  of  directors  decided  to 
reduce  the  risk  on  a  portion  of  the  insured  pro- 
perty from  $525  to  $300,  in  accordance  with  a 
provision  of  the  by-laws  of  the  company.  Of 
this  fact  Wenger  was  informed  on  May  26,  1876, 
by  the  secretary  of  the  company,  one  Strohm, 
whereupon  he  expressed  himself  as  dissatisfied 
with  the  action  of  the  board  and  said  he  would 
leave  the  company.  Strohm  replied  he  could  do  so 
at  any  time  by  paying  up  the  arrears  due  and  sur- 
rendering his  policy.  It  was  then  agreed  that 
Wenger  should  leave  the  money  and  the  policy 
with  one  Hoffman,  the  surrender  to  Hoffman  to 
be  considered  a  surrender  to  the  secretary, 
Strohm.  In  accordance  with  this  understanding 
the  money  and  policy  were  left  with  Hoffman 
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about  the  beginning  of  June,  1876.  The  pro- 
perty was  burned  on  the  4th  of  July,  1876.  The 
policy  and  money  still  remained  in  the  hands  of 
Hoffman,  and  the  name  of  Wenger  had  not  been 
removed  from  the  books  of  the  company. 

The  by-laws  of  the  company  contained,  inter 
alia^  the  following  provisions : — 

Section  i The  insurance  shall  be  considered 

perpetual,  unless  a  limited  time  is  specified  in  the  policy, 
subject  to  adjustment  when  either  the  managers  or  the 
owner  shall  desire  it ;  any  one  may  withdraw  from  the 
company  at  the  end  of  the  year,  not  being  in  arrears. 

Section  5.  The  directors  shall  provide  suitable  books, 
wherein  the  secretary  shall  write  the  names  of  the  mem- 
bers, with  a  specification  of  their  property.  ,  ,  ,  An 
entry  of  the  withdrawal  or  expulsion  of  a  member  thall 
also  be  made  on  the  books.  The  secretary  shall  furnish 
each  member  with  a  transcript  of  his  entry,  if  demanded. 

Section  6.  The  liabilities  of  members  shall  commence 
and  terminate  at  12  o* clocks  on  the  day  on  which  their 
names  are  entered^  withdrawn^  or  erased, 

't'he  plaintiff  requested  the  Court  to  charge: 
If  the  jury  believe  that  the  plaintifTs  policy  had 
not  been  cancelled  and  his  name  erased  from  the 
books  of  the  company  before  his  property  was 
destroyed  by  fire,  the  company  was  liable  at  the 
time  of  the  destruction  of  the  property,  and  their 
verdict  must  be  for  the  plaintiff.  Answer.  If 
you  believe  that  the  plaintifTs  policy  had  not 
been  cancelled,  and  his  name  erased  from  the 
books  of  the  company  before  his  property  was 
destroyed  by  fire,  and  believe  also,  that  it  was 
the  understanding  between  Mr.  Strohm  and  the 
plaintiff,  that  if  he  left  the  policy  and  assessment 
money  with  Mr.  Hoffman,  and  he,  Mr.  Strohm, 
getting  the  same  from  Hoffman,  would  then  re- 
sult in  the  surrender  or  cancellation  of  the  policy; 
then  your  verdict  must  be  for  the  plaintiff. 

In  the  general  charge  the  Court  said:  "The 
fifth  and  sixth  sections  of  the  by-laws  of  course  are 
part  of  the  laws  of  this  company,  and  very  pro- 
perly designate  the  distinct  time  at  which  the  lia- 
bility of  a  party  insured,  or  his  policy,  would  ter- 
minate, and  the  exact  moment  of  time  of  day  at 
which  the  company  itself  would  incur  or  be  re- 
lieved from  any  liability,  and  when  the  liability  of 
the  insured  shall  terminate  by  their  naires  being 
withdrawn  or  erased.  Those  sections  show  that 
there  is  a  very  considerable  significance  to  be  put 
upon  the  condition  of  the  books  of  the  company, 
the  names  of  the  persons  entered  there,  and  also 
whether  those  names  are  erased  or  withdrawn, 
and  when.  The  evidence  is  indisputable  that  the 
plaintiffs  name  was  on  the  books  when  this  fire 
occuned,  and  that  it  is  on  the  books  yet;  and 
that,  being  so,  according  to  the  terms  of  their 
charter  and  by-laws,  he  was  liable  to  any  assess- 
ment yet,  so  long  as  his  name  remained  there. 
....  Therefore  the  surrender  should  be  en- 
forced against  the  insured,  when  seeking  to 
recover  the  amount  insured  and  contained  on 
the  policy,  only  when  there  is  the  clearest  evi- 


dence that  the  policy  was  actually  surrendered 
according  to  the  understanding  or  stipulations  of 
both  parties.** 

Verdict  for  plaintiff  in  the  sum  of  $586.31,  and 
judgment  thereon. 

The  defendants  took  this  writ,  assigning  for 
error  the  portions  of  the  charge  above  given. 

The  case  was  submitted  on  paper-books,  with- 
out oral  arguments. 

S.  If.  Reynolds y  for  plaintiff  in  error. 

D,  G,  Eshlemany  for  defendant  in  error. 

June  2,  1879.  The  Court.  According  to 
the  testimony  of  John  Strohm,  the  secretary  of 
the  defendant  company,  he  called  on  Wenger, 
the  plaintiff  below,  on  the  26th  of  May,  1876, 
for  the  purpose  of  collecting  an  assessment  then 
due,  and  he  then  informed  him  that  the  company 
had  inaugurated  measures  for  the  reduction  of  the 
valuation  of  certain  properties,  among  which  was 
his  own,  upon  which  the  company  held  risks ; 
that  it  was  desired  that  the  risk  on  his  bam 
should  be  reduced  from  five  hundred  and  twenty- 
five  to  three  hundred  dollars.  Wenger  expressed 
his  dissatisfaction  with  this,  and  the  conduct  of 
the  directors  generally,  and  said  he  would  go  out 
of  the  company.  Strohm  then  told  him  he  could 
do  so  at  any  time  by  surrendering  his  policy  and 
paying  up  the  assessments  due.  It  was  then  ar- 
ranged, in  order  to  save  Wenger  a  trip  to  Strohm's 
place  of  residence,  that  he,  Wenger,  should  leave 
the  money  necessary  to  meet  the  assessments, 
and  the  policy,  with  Jacob  Hoffman.  A  few 
days  afterwards,  in  the  latter  part  of  May  or  be- 
ginning of  June,  if  the  evidence  of  Hoffman  be 
true,  the  plaintiff  handed  the  money  and  policy 
to  him,  with  directions  to  hand  them  over  to 
Strohm.  As  both  parties  had  previously  agreed 
that  this  deposit  should  be  made  with  Hoffman 
for  the  company,  there  is  no  question  but  that  it 
was  equivalent  to  a  payment  and  surrender  to 
the  secretary  himself. 

Now  one  would  suppose  from  this  statement  of 
facts,  that  this  was  the  end  of  this  contract  of  in- 
surance, and  so  doubtless  it  would  have  been  had 
not  the  plaintiffs  bam  burned  in  the  month  of 
July  following.  Certainly  there  was  no  reason 
why  this  should  not  be  so ;  the  company  proposed 
to  reduce  the  amount  of  the  risk ;  the  plaintiff 
refused  to  continue  his  insurance  if  this  were 
done ;  the  result  was  the  agreement  to  surrender 
the  policy.  The  parties  were  competent  to  con- 
tract, the  consideration  was  good  and  sufficient, 
and  surrender  was  made  according  to  the  agree- 
ment. 

To  this,  however,  the  Court  objected  section 
6th  of  the  company's  by-laws,  which  reads: 
**  The  liabilities  of  members  shall  commence  and 
terminate  at  twelve  o'clock  on  the  day  on  which 
their  names  are  entered,  withdrawn,  or  erased  ;*' 
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and  held  that  as  the  plaintiffs  name  was  not 
erased  from  the  defendant's  books,  his  liability 
for  future  assessments  continued,  and  if  he  were 
not  released  neither  was  the  company.  In  other 
words,  the  contract  for  the  surrender  of  the 
policy  was  of  no  force  until  the  plaintiffs  name 
was  withdrawn  from  the  books.  This  was  a  mis- 
take ;  Wenger  had  nothing  to  do  with  the  books. 
If  he  complied  with  his  part  of  the  contract  by  a 
surrender  of  his  policy,  which  of  course  meant  a 
release  of  the  company,  he  had  nothing  more  to 
do,  and  he  was  as  effectually  released  from  all 
future  obligations  to  the  company  as  though  his 
name  had  never  been  on  its  books.  Certainly  in 
such  case  the  defendant  could  not  set  up,  as 
against  him,  that  it  had  neglected  that  which  it 
had  agreed  to  do.  If,  as  in  the  case  of  the 
Columbia  Ins.  Co.  v.  Masonheimer  (26  P.  F. 
Smith,  138),  the  letter  of  the  secretary  of  the 
company  informing  the  insured  that  his  policy 
had  been  cancelled,  when,  in  fact,  such  was  not 
the  case,  sufficed  to  release  him,  much  more 
would  the  solemn  contract  of  the  parties,  fully 
executed  except  as  to  the  mere  formality  on  part 
of  the  company,  have  the  effect  to  produce  that 
result.  Furthermore,  the  Court  made  a  mistake 
in  supposing  there  was  anything  resembling  a  for- 
feiture in  this  case.  The  transaction  between  the 
parties  was  one  of  contract,  and  by  the  terms  of 
that  contract  their  several  rights  are  to  be  tried  3 
hence  there  is  no  room  for  the  interposition  of  a 
forfeiture.  It  follows  that  the  first  five  assign- 
ments of  error  must  be  sustained.  The  others 
are  dismissed  as  being  without  merit. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  ordered. 

Opinion  by  GokDON,  J.  Woodward  and 
Sterrett,  JJ.,  absent. 


Jan.  '77,  132.  Feb.  27,  1879. 

Peabody  Building  Association  v. 

Houseman. 

Principal  and  Agent — Notice  to  agent  when  bind- 
ing upon  principal-^Scope  of  agent's  authority 
— Recorder  of  Deeds — Searches — Recorder's 
liability  therefor — Contract,  to  whose  benefit 
it  enures. 

A  solicitor  employed  to  draw  the  papers  in  relation  to 
a  loan  of  money  on  mortgage,  cannot  delegate  his 
authority  to  obtain  searches  against  the  property  so  far  as 
to  bind  his  principal  by  his  agent's  knowledge  of  the 
omission  of  material  facts  in  a  search. 

A.,  employed  as  solicitor  by  a  building  and  loan  asso- 
ciation to  prepare  the  papers  for  a  loan  upon  a  mortgage, 
in  order  to  hasten  the  settlement  employed  B.,  the  mort- 
gagor, to  order  and  obtain  the  mortgage  search  from  the 
Recorder's  office.     B.,  who  was  aware  of  the  existence  of 


a  prior  unsatisfied  mortgage,  requested  the  Recorder's 
deputy  to  omit  it  on  the  search,  slating  that  he  intended 
to  pay  it  off  with  the  money  about  to  be  loaned ;  and  it 
was  omitted.  In  an  action  for  damages  by  the  a<%sociation 
against  the  Recorder  f<M-  the  loss  occasioned  by  such 
omission : 

HeM  (reversing  the  judgment  of  the  Court  below),  that 
the  assr)ciation  was  not  bound  by  B.'s  knowledge  in  the 
premises,  and  that  the  Recorder  was  liable. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  the  George  Peabody  Building  and 
Loan  Association,  against  John  A.  Houseman. 
The  facts,  as  they  appeared  upon  the  trial,  are 
stated  in  the  opinion  of  the  Supreme  Court  as 
follows: — 

**  In  1872,  Charles  M.  S.  Leslie,  a  convey- 
ancer of  good  standing  in  the  city  of  Philadel- 
phia, applied  to  the  plaintiffs  for  the  loan  of 
some  money,  to  be  secured  by  mortgages  upon 
his  real  estate.  The  application  was  favorably 
considered,  the  necessary  papers  were  prepared, 
and  mortgage  searches  obtained  from  the  Re- 
corder of  Deeds.  From  each  of  the  three 
searches  thus  obtained,  a  mortgage  was  omitted ; 
the  mortgaged  premises  were  sold  under  the 
omitted  mortgages,  and  the  money  loaned  by 
the  plaintiffs  was  wholly  lost.  This  suit  was 
brought  against  the  Recorder  of  Deeds  to  re- 
cover the  loss.    . 

**  Upon  the  trial  in  the  Court  below,  it  ap- 
peared that  the  searches  were  ordered  by  Mr. 
Leslie  with  the  consent  of  the  plaintiffs'  solicitor, 
James  H.  Stevenson,  Esq.  In  his  testimony, 
Mr.  Stevenson  tells  how  this  occurred.  He  says, 
*  I  drew  the  mortgage  for  |i6oo,  referred  to  in 
this  record.  Mr.  L^lie  got  this  search  with  my 
permission.  After  producing  it,  and  seeing  that 
my  mortgage  was  properly  recorded,  I  paid  him 
the  money.  Mr.  Leslie  said  he  was  in  a  hurry 
to  get  his  money,  and  that  with  my  permission 
he  would  prepare  an  order  for  the  search.  He 
did,  and  I  compared  it  with  the  description  in 
the  mortgage,  and  the  dates  occurring  in  the 
title.  He  then,  with  my  request,  obtained  the 
certificate  from  the  Recorder ;  he  said  he  could 
obtain  it  more  quickly  than  I  could.  I  agreed 
to  let  him  do  it,  and  I  paid  him  the  money  on 
the  Recorder's  certificate.' 

**  It  also  appeared  that  the  omitted  mortgages 
were  purposely  left  off  the  search  by  the  clerk, 
and  that  this  was  done  at  the  request  of  Mr. 
Leslie,  and  upon  his  assurance  that  the  mort- 
gages would  be  paid.  Mr.  Myers,  the  search 
clerk,  said,  in  his  examination-in-chief:  *  I  knew 
Leslie.  I  issued  these  searches.  I  knew  these 
encumbrances  were  not  on  the  search.  I  told 
Leslie  to  be  sure  and  have  them  satisfied ;  he 
said  he  would.  I  did  not  certify  the  mortgages 
on   record  to  Alexander  Smith,   because    Mr. 
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Leslie  requested  me  not  to,  and  told  me  it  was 
all  right;  that  he  intended  to  pay  them,  and 
have  them  satisfied  out  of  the  money  he  was  to 
receive  from  the  association.'  " 

Frank  IV.  Ta:t,  who  was  Leslie's  clerk  in 
1872,  was  called  by  defendant,  and,  under  ob- 
jection and  an  exception  for  plaintiff,  testified, 
(the  original  of  the  searches  being  shown  wit- 
ness):  **The  writing  in  these  is  mine,  except 
the  signature  of  the  deputy  recorder.  I  recollect 
at  the  time  of  writing  these,  that  there  were  other 
encumbrances  on  these  properties,  and  I  asked 
Leslie  what  he  meant  to  do  with  these  other  en- 
cumbrances, and  he  told  me  that  he  intended  to 
have  them  satisfied,  or  place  them  on  other  prop- 
erties." Upon  cross-examination,  he  said  :  **I 
knew  Mr.  Stevenson.  I  knew  he  was  making 
the  loans  to  Leslie.  I  did  not  mention  to  him 
these  omitted  encumbrances." 

The  defendant  requested  the  Court  to  charge : 

(4)  If  the  jury  believe  that  during  Leslie's  em- 
ployment by  the  plaintiff  to  procure  the  searches, 
he  (Leslie)  was  informed  that  the  premises  in 
question  were  then  subject  to  mortgages,  whose 
lien  was  prior  to  that  of  the  mortgage  of  the 
plaintiff  at  that  time  under  negotiation,  then  such 
information  having  been  acquired  in  the  transac- 
tion in  which  I>eslie  was  employed,  it  affected 
the  plaintiff  with  notice  thereof,  and  their  ver- 
dict should   be   for   the  defendant. — Affirmed, 

(5)  If  the  jury  believe  that  I^slie's  attention  was 
called  to  the  fact  of  the  omission  of  the  search 
to  disclose  the  prior  mortgages,  and  Leslie  said 
he  knew  of  the  existence  of  the  prior  liens,  but 
intended  to  satisfy  them,  and  that  such  conver- 
sation took  place  while  Leslie  was  employed  by 
the  plaintiff  in  said  transaction,  then  the  plaintiff 
was  affected,  in  due  time^  with  notice  of  the  prior 
mortgages,  and  the  verdict  of  the  jury  should  be 
for  the  defendant. — Affirmed,  (6)  If  the  jury 
believe  the  defendant's  testimony  in  connection 
with  the  searches,  the  notice  to  Leslie  of  the 
lien  of  the  prior  mortgages  must  have  been  given 
to  him  during  his  (Leslie's)  employment  by  the 
plaintiff  in  the  said  transaction,  and  such  notice 
affected  the  plaintiff,  and  their  verdict  should  be 
for  the  defendant. — Affirmed, 

The  Court,  Briggs,  J.,  further  charged  the 
jury  as  follows:  **I  instruct  you,  gentlemen,  if 
Mr.  Stevenson,  the  solicitor  of  the  association, 
employed  or  permitted  Leslie  to  procure  the 
searches,  he  thereby  made  Leslie  his  agent.  And 
if  Leslie's  previous  knowledge  with  reference  to 
these  encumbrances  was  brought  home  to  him  in 
the  transaction,  or  if  he  had  notice  in  this  tran- 
saction that  these  encumbrances  were  on  the 
properties,  such  was  constructive  and  legal  nqtice 
to  the  association." 

Verdict  for  defendant,  and  judgment  thereon. 
The  plaintiff  took  this  writ  of  error,  assigning  for 


error  the  admission  of  the  evidence  to  which  an 
exception  was  taken,  the  affirmance  of  defend-  ^ 
ant's  points  as  stated,  and  that  portion  of  the  ' 
charge  above  quoted. 

David  W,  Sellers^  for  the  plaintiff  in  error. 

The  plaintiff  employed  Leslie  merely  as  a 
messenger  to  obtain  the  search  from  the  Re- 
corder, but  it  was  the  Recorder  who  made  the 
search,  under  his  official  seal.  The  negligence 
for  which  the  Recorder  is  liable,  was  complete 
when  his  clerk  handed  the  search  to  Leslie,  and 
the  latter  was  merely  an  agent,  without  discre- 
tion, to  transmit  that  paper  to  his  principal. 
This  case  was  practically  settled-  by — 

Houseman  r.  Building  Ass.,  2  Weekly  Notes,  573 ; 
S.  C.,31  Sm.  256. 

[Sharswood,  C.  J.  We  did  not  consider  the 
agency  of  Leslie  in  that  case;  we  said:  ** As- 
suming that  he  was  agent,  the  question  was, 
whether  they  were  bound  by  his  knowledge  ob- 
tained in  another  transaction."] 

See  also,  16  Am. -Law  Reg.,  N.  S.,  ii. 

/.  Newton  Brown  and  Geo,  W,  Biddle  (with 
whom  was  A,  Sydney  Biddle)^  contra. 

Leslie  was  far  more  than  a  messenger  for 
Stevenson ;  he  was  quite  as  much  the  agent  for 
the  procurement  of  a  search  for  the  building 
association,  as  Stevenson  was  or  could  have  been. 
They  were  both  conveyancers  or  solicitors,  and 
Stevenson  employed  him  to  obtain  the  search  in- 
stead of  doing  it  himself.  There  is  no  doubt 
that  Stevenson's  knowledge,  acquired  in  the 
same  way,  would  have  bound  his  principal;  why 
should  not  Leslie's,  who  occupied  the  same  posi; 
tion  relatively?  There. was  nothing  to  show  the 
Recorder  any  limit  to  Leslie's  authority,  and  the 
principal  is  bound  not  by  what  he  intended  to 
be,  but  what  to  persons,  dealing  with  the  agent, 
appeared  to  be  his  authority. 

Hovey  v,  Blanchard,  13  N.  H.  145. 

March  24,  1879.  The  Court  (af^er  stating 
the  facts  as  above).  Out  of  the  foregoing  condi- 
tion of  facts,  the  learned  counsel  for  the  defend- 
ant constructed  the  somewhat  ingenious  defence, 
first,  that  Leslie  was  the  agent  of  the  plaintiffs 
to  procure  the  search ;  and  second,  that  having 
notice  or  knowledge  of  the  omitted  mortgages 
during  the  course  of  his  procurement  of  the 
searches,  his  knowledge  was  the  knowledge  of 
the  plaintiffs,  and  they  could  not  recover.  This 
view  of  the  case  was  substantially  sustained  by 
the  Court  below,  and  forms  the  subject  of  the 
second  and  third  specifications  of  error. 

In  Houseman  v.  The  Girard  Mutual  Building 
and  Loan  Association  (31  P.  F.  S.  256),  the 
question  whether  Leslie  was  the  agent  of  the 
building  association,  or  merely  the  servant  or 
clerk  of  the  conveyancer,  was  left  undecided. 
It  was  not  essential  to  the  decision  of  that  case, 
for  the  reason  that,  granted  the  agency,  there 
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was  no  proof  that  the  agent  acquired  his  knowl- 
edge of  the  omitted  searches  in  the  transaction 
in  which  he  was  employed.  **  There  was  not 
only  no  evidence  of  this,"  said  Justice  Shars- 
wooD,  **  but  it  was  plain  that  it  had  been  gained 
before,  and  in  an  entirely  different  transaction." 
In  the  case  in  hand,  it  is  equally  clear  that 
Leslie's  knowledge  of  the  omitted  encumbrances 
was  not  acquired  in  the  course  of  the  particular 
transaction*  It  is,  however,  attempted  to  take 
the  case  out  of  the  ruling  in  Houseman  v.  The 
Building  Association  {supra) ,  for  the  reason 
that  Mr.  Leslie's  attention  was  called  to  the 
omitted  mortgages  whilst  procuring  the  searches. 

We  do  not  think  it  important  to  discuss  the 
question  how  far  Leslie's  knowledge  would  have 
affected  the  plaintiffs  had  he  been  their  agent. 
It  would  be  carrying  the  doctrine  of  agency  be- 
yond any  recognized  limits,  were  we  to  hold 
that  Leslie  was  the  agent  of  the  plaintiffs  for  any 
purpose.  The  most  that  can  be  said,  is  that  Mr. 
Stevenson,  the  plaintiffs'  solicitor,  permitted 
him  to  procure  the  searches  in  order  that  he 
(Leslie)  might  the  sooner  obtain  the  money.  If 
an  agent  at  all,  he  was  the  agent  of  Stevenson, 
and  for  the  mere  purpos^  ofjiprpcjuing  a  search. 
Neither  Stevenson  nojj^e^i?  hiswl  anything  to  do 
with  making  the  searches.  Stevenson  was  em- 
ployed as  plaintiffs'  conveyancer  for  the  purpose 
of  preparing  the  papers  and  ordering  the  neces- 
sary searches.  It  is  not  pretended  that  Steven- 
son had  any  authority  from  the  company  to 
employ  any  one  under  him.  It  needs  no 
authority  to  show  that  an  agent  employed  for  a 
special  purpose  cannot,  without  express  authority, 
employ  one  or  more  agents  under  him,  so  as  to 
bind  his  principal.  The  defendant's  search  clerk 
knew,  when  he  issued  the  searches,  that  the 
plaintiffs  were  about  to  loan  money  upon  the 
faith  of  them.  He  omitted  the  mortgages  in 
question,  upon  Leslie's  assurance  that  he  would 
**  have  them  satisfied  out  of  the  money  he  was  to 
receive  from  the  association."  The  Recorder 
had  no  right  to  throw  the  disastrous  results  of 
the  misplaced  confidence  of  his  clerk  upon  those 
who  loaned  their  money  upon  the  faith  of  his 
official  certificate. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 


Common  ^Jleas— ILato. 


C.  P.  No.  3.  June  7,  1879. 

Bailey  v.  Vchmcicr. 

Affidavit  of  defence  law — Practice-— -Judgment 
against  two  of  three  defendants^  on  promissory 
note — Alias  summons  as  to  the  third  after  the 
lapse  of  twenty  years — Judgment  against  the 
latter  upon  copy  of  book  entries  filed-^  Opening 
Judgment — Striking  off  judgment, 
Sur  rules  to  strike  off  judgment,  and  to  open 
judgment. 

Suit  was  brought  to  June  Term,  1857,  on  a 
promissory  note  made  by  C.  Vehmeier,  Joseph 
Hoener,  and  Theodore  Lillagore,  in  favor  of 
Samuel  Bailey  and  H.  Bailey,  trading  as  Samuel 
B.  Bailey  &  Son.  Service  was  at  that  time  had 
on  Hoener  and  Lillagore,  and  a  judgment  taken 
against  them  for  I265.23. 

On  September  14,  1878,  an  alias  summons 
case  was  issued  against  C.  Vehmeier,  and  service 
made  uj)on  him,  plaintiffs  then  filing  a  copy  of 
the  book  entry  on  account  of  which  the  promis- 
sory note  formerly  filed  was  made.  Judgment 
was  taken  against  Vehmeier  for  want  of  an  affi- 
davit   of  defence,    and    damages   assessed   at 

John  M,  Williamson^  for  rule. 
The  judgment  is  irregular,  because  the  original 
suit  was  brought  and  its  character  fixed  by  the 
filing  of  a  copy  of  a  promissory  note,  while  a 
copy  of  a  book  account  is  now  filed. 

The  copy  whereon  judgment  is  taken  was  not 
filed  within  two  weeks  of  the  return  day  of  the 
original  process,  as  required  by  Act  of  Assembly. 
The  cause  of  action  accrued  more  than  twenty 
years  before  the  party  defendant  was  served  with 
process.  • 

No  judgment  can  be  entered  for  want  of  an 
affidavit  of  defence  upon  a  claim  arising  more 
than  twenty  years  before  the  same  is  prayed.  A 
presumption  of  payment  has  attached,  and  a 
complete  prima  facie  defence  exists  upon  the 
face  of  the  record. 

Summerville  v,  Holliday,  I  Watts,  507. 

Foulk  V,  Brown,  2  Id.  209. 

Power  V,  Hollman,  2  Id.  218. 

Eby  V.  Eby's  Assignees,  5  Barr,  435. 

Ankeny  v.  Penrose,  6  Harris,  190. 

King's  Ex'rs  v.  Coulter's  Ex'rs,  2  Grant,  77. 

Shepherd's  Appeal,  2  Grant,  402. 

Brock  V.  Savage,  10  Wr.  83. 

Reed  v.  Reed,  10  Wr.  239. 

Hughes  V.  Hughes,  4  Sm.  240. 

Commonwealth  v.  Snyder,  12  Sm.  153. 

McLaughlin  v,  Kain,  9  Wr.  113. 

Norris's  Appeal,  21  Sm.  106. 

Beales*  Ex'rs  v.  Kirk's  Adm'rs,  3  Norris,  415. 
Nor  will  this  presumption  be  rebutted  by  pro- 
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ceedings  against  other  parties  who  were  originally 
joint  debtors. 

Cope  V.  Humphreys,  14  S.  &  R.  15. 

Nor  will  the  mere  issuance  of  a  writ  against 
the  defendant,  not  prosecuted  within  the  twenty 
years,  rebut  the  presumption. 
G)pe  V.  Humphreys,  supra, 
James  v.  Jarretl,  5  Harris,  370. 

M, /.  Mitcheson^  contra. 

The  Act  of  1877  (P-  L.  52)  allows  a  subse- 
quent recovery  against  any  copartner  not  origin- 
ally served. 

No  laches  are  attributable  to  us  for  not  having 
proceeded  sooner,  since  defendant  could  not  be 
served,  he  having  become  insolvent,  changed  the 
spelling  of  his  name,  and  Hved  in  obscurity. 

The  action  is  the  same,  for  the  notes  originally 
filed  were  given  on  account  of  plaintiffs  claim 
on  the  book  of  original  entries  now  filed. 

C.  A.  V. 

June  12,  1879.  The  Court.  Rule  to  open 
judgment  discharged.  Rule  to  strike  off  judg- 
ment made  absolute. 


C.  P.  No.  3.  June  21,  1879. 

Van  Roden  v.  Sterrctt. 

Mechanics'  lUn — Practice — Grounds  for  strik- 
if^g  off  lien — Lien  entered  against  married 
woman  without  joining  husband—  Wrong  name 
— No  bill  of  particulars — No  averment  that 
wife  is  owner  of  the  land. 
Rule  to  show  cause  why  a  mechanic's  lien 
should  not  be  stricken  from  the  record. 

This  lien  was  filed  by  a  subcontractor  against 
a  married  woman  as  owner,  without  joining  her 
husband,  for  materials  furnished  in  making  alter- 
ations on  a  building.  The  body  of  the  claim 
contained,  inter  alia^  these  words : — 

"  The  said  sum  of  three  hundred  and  two  dollars  (1^302) 
being  a  debt  contracted  for  work  and  materials  furnished, 
to  wit,  plastering  work  and  lime,  hair  and  plaster,  by  the 
said  claimants,  for  and  about  the  alterations,  additions, 
and  repairs  to  the  said  building,  under  and  by  virtue  of  a 
certain  parol  agreement  or  contract,  between  the  said 
Jonas  W.  Moyer,  architect,  builder,  and  contractor,  em- 
ployed by  the  said  owner.  liarriet  M.  Skerrett  («V),  and 
at  her  request,  on  her  authority,  the  said  work  was  done 
and  materials  furnished,  which  were  necessary  and  con- 
venient to  the  preservation  and  enjoyment  of  the  said 
property  and  estate." 

Snare^  for  the  rule,  argued  that  the  claim  was 
entitled  Sterrett,  defendant,  while  Skerrett  was 
the  name  in  the  body  of  the  claim  ;  that  there 
being  no  averment  that  the  materials  were  fur- 
nished under  a  contract  for  a  stipulated  sum,  and 
no  bill  of  particulars  and  measurement,  the 
claim  was  bad. 

Act  of  March  24,  1849,  Purd.  Dig.  1034,  pi.  45. 

There  was  no  averment  that  the  claim  was 
against  the  separate  estate  of  the  wife,  or  that 
she  was  the  owner  of  the  land  on  which  the 
building  stood,  and  besides,  it  was  filed  by  a  sub- 
contractor for  a  lumping  charge. 


Kuhns  V,  Tumey,  36  Leg.  Int.  37. 

Shannon  v,  Shultz,  Id.  125. 

Shields  v.  Garrett,  5  Weekly  Notes,  12a 

Van  Roden  v.  Campbell,  Id.  126. 

Russell  v.  Bell,  8  Wr.  47. 

Lee  V,  Burke,  16  Sm.  336. 
Z.  R,  Fletcher,  contra. 
Rule  absolute. 


C.  P.  No.  3.  June  28,  1879. 

City,  to  use,  etc.,  v.  Coulston,  owner,  etc., 
etal. 
Practice — Amendment  of  sheriff  *s  return. 
Rule  to  show  cause  why  the  sheriff  should  not 
have  leave  to  amend  a  return  of  '  nihil  habet' 
indorsed  upon  a  scire  facias  sur  city  claim  to  use, 
by  signing  fhe  same.  The  affidavit  of  the  sherifFs 
appearance  clerk  set  forth  that  the  writ  had, 
through  an  inadvertence,   been  returned    un- 
signed. 

Winship,  for  the  rule. 
Graham  v.  Furey,  6  Weekly  Notes,  56. 
Dewar  v.  Spence,  2  Wharton,  211. 
Lucas  Hirst y  contra. 
Rule  absolute. 


C.  P.  No.  ^jfi^  Ht^%%^\^  June  2,  1879. 

Parrish  v.  Philadelphia  ft  Reading  Coal 

and  Iron  Company. 
Debt — Affidavit  of  defence — Suit  on  coupons  tin- 
detached,  and  belonging  to  the  owner  of  tfu 
bond. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt,  upon  two  hundred  coupons  of  the  cor- 
poration defendant,  of  which  plaintiff  filed  copies 
in  the  following  form : — 

The  Philadelphia  &  Reading  Coal  and  Iron  Company 
will  pay  to  bearer  at  the  office  of  the  company  in  the  city 
of  Philadelphia,  on  March   I,  1879,  thirty-five  dollars, 
being  six  months'  interest  on  bond  No.  1173. 
$35.00.  D.  Palmer,  Treasurer. 

The  affidavit  of  defence,  by  the  Secretary  of 
the  Company,   set  forth,  inter  alia,  that  the 
coupons  sued  on  were   still  attached   to  their 
bonds,  and  that  copies  of  the  bonds  had  not  been 
filed. 
HanniSy  for  the  rule,  relied  on — 
Gilmer  v,  P.  &  R.  R.  Co.  7  Weekly  Notes,  15. 
Copeland  v.  P.  &  R.  C.  &  I.  Co.,  Ibid. 
T,  Hart,  contra. 

The  coupons  being  held  by  the  same  person 
who  owns  the  bonds,  and  being  still  attached  to 
the  bonds,  suit  should  have  been  brought  on  the 
bonds. 

Thomson  v.  Lee  County,  3  Wallace,  327. 
City  V.  Lamson,  9  Wall.  477. 
County  V.  Armstrong,  8  Wr.  63, 
McCoy  V,  Washington  Co.,  3  Wallace,  Jr,  C.  C.  385. 

C.  A.  V. 
June  12,  1879.    The  Court.    Rule  absolute. 
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g)upreme  €ourt^ 


May,  '79,  167.  May  27,  1879. 

Crozier's  Appeal. 

Decedenfs  estates — Widow's  election  under  her 
husband's  will — Right  to  efect  purely  personal 
to  the  widow. 

The  statutory  right  of  a  widow  to  elect  not  to  take  under 
her  husband's  will  is  purely  personal,  and  if  she  dies  with- 
out having  exercised  it,  her  heirs  or  personal  representa- 
lives  cannot  make  such  election. 

Appeal  from  the  Orphans'  Court  of  Juniata 
County. 

The  petition  of  B.  F.  Crozier,  administrator, 
and  S.  Valentine,  et  aLy  heirs  and  next  of  kin  of 
Mary  Oles,  deceased,  late  widow  of  Everard  Oles, 
set  forth :  that  the  said  Everard  Oles  died  March 
30,  1877,  having  by  his  will  made  certain  be- 
quests to  his  widow,  the  said  Mary  Oles,  and 
directed  that  she  should  have  "the  net  annual 
proceeds  arising  from  my  real  and  personal  es- 
tate ....  so  long  as  she  lives;"  that  the 
said  Mary  Oles  died  May  7, 1877,  intestate,  with- 
out having  exercised  her  right  of  election  to  take 
under  her  husband's  will  or  under  the  intestate 
laws ;  further,  that  by  reason  of  unsoundness  of 
mind  she  had  been  incompetent  to  make  such  an 
election ;  that  the  petitioners,  as  her  personal  re- 
presentatives and  next  of  kin,  elected  not  to 
accept  the  devist  or  bequest  to  Mary  Oles  under 
said  will,  but  to  waive  the  same,  and  take  her 
share  of  the  personal  estate  under  the  intestate 
laws.  The  petition  prayed  that  a  record  of  such 
election  should  be  made  by  the  Court. 

A  citation  having  been  issued  to  the  executors 
of  Everard  Oles,  deceased,  they  filed  aij  answer, 
averring  that  Mary  Oles  had,  by  her  competent 
acts,  in  pais f  during  her  lifetime,  elected  to  ac- 
cept the  said  bequests ;  and  if  she  had  not,  de- 
nying the  right  of  the  petitioners  after  her  death 
to  make  such  election.  Subsequently  an  issue 
was  awarded  to  try  the  questions,  (i)  whether  she 
had  accepted  under  the  will;  (2)  whether  she  was 
mentally  competent  to  make  any  election ;  and 
both  these  questions  were  decided  in  the  negative. 

After  hearing,  the  Court  entered  a  decree  dis- 
missing the  petition,  Junkin,  P.  J.,  delivering  the 
following  opinion : — 


The  first  question  is,  have  the  heirs  and  next 
of  kin  of  Mary  Oles,  the  right,  either  for  her  or 
themselves,  to  waive  the  provisions  of  her  hus- 
band's will,  and  elect  to  take  a  distributive  share 
of  his  estate  under  the  statutes?  The  right 
claimed  is  of  first  impression  in  this  State ;  no 
reported  case  of  similar  claim  is  found  in  Penn- 
sylvania, and  many  widows  must  have  died  within 
the  year  without  having  made  an  election. 

The  statute  of  wills  of  8th  April,  1833,  sec. 
II  (Purd.  Dig.  1476,  pi.  12),  msdces  a  devise  or 
bequest  by  a  husband  to  his  wife  a  bar  of  her 
dower,  unless  the  will  declares  otherwise,  but 
provides  that  nothing  therein  contained  shall  de- 
prive the  widow  of  her  choice,  either  of  dower 
or  of  the  estate  or  property  so  devised  or  be- 
queathed; and  the  Act  of  11  April,  1848,  con- 
struing this  section,  admits  her  to  a  share  of  the 
personal  estate  of  her  husband  under  the  intestate 
laws  as  well  as  his  real  estate,  where  she  waives 
the  provisions  of  the  will,  and  repeats  that  the 
said  widow  may  take  her  choice ;  and  the  Act  of 
29  March,  1832,  provides  that  at  any  time  after 
twelve  months  from  the  death  of  the  testator,  the 
Orphans'  Court,  on  the  application  of  any  person 
interested,  in  the  estate  of  decedent,  shall  issue 
a  citation  to  any  such  widow  to  appear,  etc.,  and 
make  her  election,  etc.,  and  if  she  neglects  or 
refuse  to  appear,  such  neglect  or  refusal  shall  be 
deemed  an  acceptance  of  the  devise  or  bequest, 
and  a  bar  of  dower.  • 

Dower  at  the  common  law  was  a  provision  for 
a  widow  out  of  the  lands  or  tenements  of  her  hus- 
band for  her  support,  and  the  nurture  of  her  chil- 
dren, and  were  it  not  for  the  statute  giving  her  a 
share  of  his  personal  estate,  there  could  be  no 
controversy  in  this  case ;  she  had  all  the  income 
of  the  real  estate  of  her  deceased  husband  while 
she  lived. 

Now,  the  statute  (Act  of  11  April,  1848)  which 
admits  her  to  a  share  of  his  personal  estate,  only 
does  so  **in  case  she  elects  not  to  take  under  the 
last  will  and  testament  of  her  husband. ' '  The  right 
of  election  is  personal  to  her ;  it  is  not  given  to  her 
heir  or  administrator.  Her  title  comes  by  elec- 
tion, **  it  is  the  election  that  hath  obtained  it." 
There  are  no  inheritable  qualities  in  this  right  of 
election  vested  in  the  widow ;  it  dies  with  her. 
It  must  have  been  known  to  the  lawmaker  that 
widows  often  die  within  a  year,  or  even  within  a 
few  days  after  the  decease  of  their  husbands,  and 
had  it  been  intended  that  this  right  of  election 
should  continue  after  the  death  of  the  widow,  it 
would  have  been  easy  to  have  said  so.  The  in- 
tent of  the  law  being  to  favor,  comfort,  and  pro- 
vide for  her,  when  she  died  there  was  no  more 
need.  If  she  died  without  electing,  no  choice 
was  necessary,  there  would  be  no  purpose  to 
subserve.  When  a  right  grows  out  of  an  elec- 
tion, it  cannot  arise  or  come  into  existence  until 
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an  election  is  actually  made.     (United  States  v. 
Grundy,  3  Cranch,  337.) 

There  is  some  authority  on  this  point  in  other 
States.  In  Missouri,  in  Welch  v.  Anderson 
(7  Jones,  or  28  Mo.  300),  under  a  statute  sub- 
stantially like  our  own  (R.  Code,  1845,  P-  43o)> 
it  was  held  that  the  right  of  a  widow  was  strictly 
personal,  and  not  transmissible  by  descent ;  and 
in  Hamilton  v,  0*Neil  (9  Mo.  10)  the  same  thing 
was  held.  In  the  former  case  the  widow  died 
without  having  made  an  election,  and  her  heirs 
sought  to  make  it  as  heirs,  but  Scott,  J.  said  the^-e 
was  no  right  or  estate  in  her  capable  of  descend- 
ing on  her  heir.  In  Sherman  v,  Newton's  Exrs. 
(6  Gray,  307),  under  a  statute  which  declares: 
**  When  any  man  shall  die,  having  lawfully  dis- 
posed of  his  estate  by  his  will,  and  leaving  a 
widow,  the  widow  may,  at  any  time  within  six 
months  after  the  probate  of  the  will  waive  the 
provision  made  for  her  in  the  will,  and  she  shall 
in  such  case  be  entitled  to  such  portion  of  the 
real  and  personal  estate  as  she  would  have  been 
entitled  to  if  her  husband  had  died  intestate;" 
it  was  held  in  the  case  that  although  the  widow 
had  died  within  seven  days  after  her  husband, 
and  before  the  probate  of  the  will,  and  her  heirs 
had  made  the  application  within  six  months,  that 
the  right  of  election  must  be  exercised  personally 
by  the  widow,  and  that  the  statute  did  not  con- 
template an  V  advantage  should  be  derived  by  the 
heirs  from  tne  privilege ;  and  accordingly  there 
was  no  provision  or  direction  as  to  the  time  or 
manner  in  which,  in  any  contingency,  they  should 
be  allowed  to  avail  themselves  of  it.  To  the  same 
effect  is  Pinkerton*s  Adm'r  z^.  Sargent's  Ex' r  ^102 
Mass.  568),  under  the  same  statute,  but  with  tnese 
additional  features,  namely,  that  the  widow  had 
long  been  a  lunatic,  and  confined  in  a  hospital, 
and  her  right  of  election  had  been  exercised  by 
her  guardian,  as  well  as  by  herself,  and  the  deci- 
sion rests  upon  the  ground  that  the  privilege  is  so 
rigidly  personal,  that  no  one  could  exercise  it 
for  her,  and  being  insane  she  could  not  intelli- 
gently do  so  for  herself.  Then  there  is  Atherton 
V.  Corlis  (102  Mass.  44)  to  same  effect ;  and 
also  Merrill's  Adm'r  v,  Emery's  Ex'r  (10  Picker- 
ing, 507);  Boone's  Rep.  v,  Boone  (3  Harris  & 
McHenry's  Rep.  Md.  95);  Collin's  Adm'r  v. 
Carman's  Ex.  (5  Maryland  Rep.  504);  all 
coming  to  the  same  result,  namely,  that  the  right 
is  personal  to  the  widow. 

On  both  reason  and  authority  it  seems  clear  that 
the  claimants  in  this  case  are  not  clothed  with  the 
personal  privileges  of  their  relative,  Mary  Oles, 
and  cannot  be  permitted  to  exercise  the  right  of 
election,  and  decline  the  provisions  of  her  hus- 
band's will. 

But  the  jury  in  the  Common  Pleas  have  found 
that  Mary  Oles  was  incapable  of  exercising  her 
privilege  of  election  for  want  of  mental  capacity, 


and  how  is  the  case  affected  by  this  fact?  It  is 
not  to  be  doubted  that  in  this  State,  under  the 
authority  of  Kennedy  r.  Johnson  (15  Sm.  451), 
whilst  the  Court  hold  that  the  right  is  personal  to 
the  widow,  yet  if  she  be  incompetent  to  exercise 
it,  it  is  not  lost,  nor  shall  it  fail  her,  but  the 
Court  of  Common  Pleas  will  advise  with  her 
Committee,  elect  for  her,  and  then  record  the 
election  m  the  Orphans'  Court.  But  where  she 
dies  before  such  election  is  made,  how  then?  Is 
the  case  changed  so  that  the  same  reasons  which 
exclude  the  heir  from  exercising  the  right  after 
the  widow's  decease,  will  not  also  exclude  a 
Court  from  doing  the  same  thing?  Is  there  a 
survivorship  of  the  right  in  the  one  any  more 
than  in  the  other?  Clearly  not.  The  argument 
which  excludes  the  heir  is  that  the  right  of  elec- 
tion does  not  survive  the  life  of  the  elector.  So 
long  as  the  lunatic  elector  lives,  the  Court,  as 
guardian,  is  invested  with  the  power  of  choice; 
but  when  the  fountain  dries  up  in  death,  all  that 
has  life  in  it  dies  also.  In  short,  if  no  election 
is  made  by  the  widow  during  life  when  she  is 
competent  to  act  for  herself,  or  by  the  Court 
when  she  is  not,  the  right  is  defeated  in  either 
case,  the  time  and  opportunity  are  past,  and  it 
never  was  intended  that  any  election  should  be 
made  after  her  death.  It  could  do  her  no  good, 
and  the  good  of  others  was  not  in  the  view  of  the 
lawmaker.  That  the  law  has  been  so  understood 
and  practised  without  challenge  for  the  last  cen- 
tury, is  apparent  from  the  fact  that  a  similar  claim 
has  never  been  made  with  sufficient  zeal  to  estab- 
lish a  precedent. 

The  petitioners  took  this  appeal,  assignmg  for 
error  the  decree  dismissing  the  petition. 

Louis  E.  Atkinson  (with  him  E,  D.  Parker)^ 
for  appellants. 

The  law  having  provided  for  an  election  by 
the  widow  within  a  given  time,  if  she  die  within 
that  period  without  having  made  any  election,  it 
is  reasonable  that  such  right  should  be  exercised 
by  her  representatives.  Had  she  elected  against 
the  will,  the  share  she  would  have  derived  under 
the  intestate  laws  would  have  passed  to  her  rep- 
resentatives; in  default  of  any  election  by  the 
widow,  why  should  they  not  be  equally  entitled 
to  such  share  by  virtue  of  their  own  election, 
made  within  the  prescribed  time.  It  has  been 
held  in  England,  that  where  the  widow  had  made 
no  election,  her  next  of  kin  might  elect  sepa- 
rately, some  for  and  some  against  the  will. 

Fytche  v,  Fytche,  L.  R.,  7  Eq.  494, cited  in  2  Story's 

Eq.  (nth  ed.)  376. 
4  Desau.  (S.  C),  143. 

Lucien  W.  Doty  (with  him  E.  S.  I>oty),  for 
appellees. 

The  letter  and  spirit  of  the  Act  of  April  1 1 , 
1848,  indicate  a  personal  privilege  in  favor  of 
the  widow,  and  if  she  does  not  or  cannot  avail 
herself  of  it,  no  reasonable  construction  can  be 
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made  to  include  other  parties.  The  object  of  the 
Act  was  to  benefit  the  widaw^  not  her  represen- 
tatives after  her  death.  The  right  to  elect  is  a 
creature  of  positive  law,  and  can  onjy  be  made 
in  the  exact  manner  prescribed  by  law ;  *  *  it  is  a 
personal  right,  and  not  transmissible  by  descent.'' 

2  Redfield  on  Wills,  3d.  ed.  367,  and  cases  cited  in 
opinion  of  Court  below. 
The  same  principle  has  been  decided  in  Penn- 
sylvania, although  arising  under  other  statutes. 
The  widow's  exemption  of  I300  is  a  personal 
privilege. 

Davis's  App. ,  10  Cass.  256. 

Frances's  Estate,  25  &n.  222. 

Hufinan's  App.,  31  Sm.  329. 
So,  also,  a  widow's  right  of  quarantine  is  per- 
sonal, and  does  not  extend  to  th^  family. 

Acor's  E^t.,  4  Luzerne  Leg.  Reg.  88. 
And  the  remedy  by  distress  for  widow's  an- 
nuity in  partition  in  the  Orphans'  Court  under 
the  intestate  laws. 

Shouffler  v.  Coover,  I  W.  &  S.  400. 
That  the  Court  can,  in  the  event  of  the 
widow's  lunacy,  make  or  sanction  an  election 
for  her  (Kennedy  v.  Johnson,  15  Sm.  454)  is  not 
opposed  to  the  principle  contended  for,  as  such 
election  is  for  the  personal  benefit  of  the  widow, 
and  not  for  her  representatives. 

June  9,  1879.  The  Court.  We  affirm  this 
decree  upon  the  opinion  of  the  learned  President 
of  the  Court  below. 

Decree  affirmed,  and  appeal  dismissed. 

Per  Curiam. 


Jan.  *79,  240. 


Rush  V.  Able. 


April  4,  1879. 


Mechanic's  lien — Act  of  June  ij,  i8j6 — C/aim 
for  extra  work — Where  a  lien  is  filed  for  con- 
tract  work,  a  lien  for  **  extra  work''  connected 
therewith  allowed — Kind  of  extra  work  must 
be  specifically  stated-^Architecf  s  fees  not  the 
subject  of  a  mechanic's  lien. 

Extra  work  and  materials  done  and  furnished  by  a  con- 
tractor during  the  performance  of  his  agreement,  though 
outside  the  contract,  are  so  closely  connected  with  it  that 
they  have  always  been  allowed  to  be  included  with  those 
done  and  famished  under  the  contract,  in  filing  the  claim. 

A  claim  for  extra  work  should  set  forth  distinctly  the 
kind  of  extra  work. 

All  that  is  required  to  validate  a  mechanic's  lien,  is 
such  certainty  as  will  enable  those  interested  to  discover 
during  what  period  the  materials  were  delivered  or  the 
work  done«  so  as  to  individuate  the  transaction. 

A  mechanic's  lien,  filed  Dec.  27,  1873,  ^t  forth  work 
done  by  a  contractor  under  a  special  contract;  following 
this  were  items  of  **  extra  work,"  the  first  of  which  was 
dated  February  19,  1873;  ^^  ^^  remaining  items  no  date 
was  affixed;  appended  to  the  entire  claim -4vas  an  aver- 


ment that  the  work  was  all  done  and  the  materials  fur- 
nished between  June  14,  1872,  and  June  28,  1873  * 

Held^  that  even  if  all  the  extra  work  was  done  on  Feb. 
19, 1873,  still,  the  extra  work  being  intimately  connected 
with  contract  work,  and  the  latter  having  been  done 
within  six  months,  the  lien  for  extra  work  was  well  filed. 

A  lien  for  "  architect's  charges  and  fees"  will  be  stricken 
off. 

Bank  v,  Gries,  1 1  Cas.  423,  distinguished ;  Price  v. 
Kirk,  7  Weekly  Notes,  107,  followed. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

S.  P.  Rush  &  Son,  house  carpenters,  filed  a 
mechanic's  lien  against  Edward  Able,  owner  or 
reputed  owner  and  contractor,  and  a  building 
known  as  the  Easton  Opera  House. 

The  following  bill  of  particulars  was  filed  with 
the  claim,  and  made  part  thereof: — 

1873. 

June  28. 

To  building  Opera  House  in  the  Borough 
of  Easton,  Northampton  County,  Penn- 
sylvania, and  furnishing  the  said  ma- 
terials for  the  same,  including  excavations, 
stone,  mason-work,  marble,  marble  work, 
bricks,  brick-work,  iron-work,  carpeoter- 
work,  lumber,  slate  and  roofing,  plaster- 

•  ing,  plastering  materials,  hardware,  paint- 
ing, painting  materials,  glass,  glazing, 
sky-lights,  gas-6tting,  plumbing,  seats, 
upholstering,  upholstering  materials,  oil- 
cloth, turning,  carving,  mouldings,  tin- 
work,  scenery,  drop  curtain,  cordage  and 
cartage,  as  per  agreement  dated  June  14, 
1872,  and  the  supplement  thereto,      .     .  ^53,644  77 

Bill  for  Extra  Work  and  Materials. 
1873. 
Feb.  19. 

Bill  of  coal  and  carting  same, .    . 

Extra  carting  by  Bercaw,   .     .     . 

Jacob  Rafferty,  mason-work,   .     . 

P.  Correll,  lime  bill,      .... 

Bill  of  Phillipsburg  Iron  Co.,      . 

Three  feet  of  brick- work  over  ball- 
room, extra,  @  $15.50  per  M., 

60  yards  of  plastering  to  same,     . 

3  window   frames  on  Wagoner's 

line 80  00 

Extra  door  on  clothing  store,  .     .       30  00 

Large  windows  on  Wagoner's  line,      53  00 

24  lights  of  glass,  18  X  34,   % 
^1.08, 25  92 

Trimming,   fitting,   and    hanging 
sash, 20  00 

Sash-weights,  cord,  and  hardware,       1 1  95 

Painting  and  glazing,     ....       15  00 

Carpenter  work  and  lumber,  sky- 
lights in  floor,  etc. ,  setting  glass,      50  00 

Gla^  in  floor, 130  00 

etc  etc.  etc. 

Extra  Work  on  Stage. 
23  days,  by  G.  Householder, 
making  traps,  extra  scenery,  set 
pieces  and  paint  frames,  and 
getting  stage  ready  for  night  p)er- 
fonnances,  @  $3.75>      .     •     •      86  25 


fc89  50 
18  00 

2  50 

43  93 

794  30 

369  76 
21  00 
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I  day  by  Householder,  2  days  by 

men,  @  ^5.00, 15  00 

63  hours  night*  work,     ....  31  5© 

72  papers  of  tacks,  @  8  cts.,  .  .  5  76 
70  feet  poplar  boards  for  profiles, 

®  7  cts., 4  90 

3  pounds  of  nails,  @  7  cts. ,    .     .  21 

1  gross  of  i^  in.  screws,  ...  75 

2  papers  2  in.  clout  nails,  ...  60 
9  sheaves  for  traps,  etc. ,     .     .     .  9  00 

15  counter- weights  for  traps,  and 

6  for  paint  frames,     ....  43  25 

16  pounds  of  nails,  @  7  cts.,  .  70 
Extra  boarding   for  Householder 

for  extra  time, 19  60 

Cordage  for  traps  and  paint  frame,  12  44 

Smith  work  by  W.  Th?Ucher,  .  47  78 
1 151  feet  of  lumber  for  traps  and 

paim  frame,  @  7  cts.,     .     .     .  80  57 

Philip  Stern,  paper  muslin,  .  ,  35  "49 
700  yards  plastering  on  stage,  @ 

35  cts., 245  00 

T.  M.  Lesher  &  Bro.'s  extra  bill,  3701   12 

Plush  for  rolls, 100  00 

Extra  glass  in  bulks,      .     .     .     .  loi  00 

Architect's  charges  and  fees,   •     . 


7944  40 
3617  65 


Aggregate  price, ^65,206  82 

The  work  was  commenced  on  or  about  the  14th  day  of 
June,  1872,  and  finished  on  the  28th  day  of  Tune,  1873, 
on  which  day  the  last  work  was  done,  in  which  time  said 
materials  also  were  furnished. 

The  lien  was  filed  Dec.  27,  1873. 

Upon  petition  of  the  Merchants'  Bank  of  Eas- 
ton,  a  judgment -creditor,  the  Court  granted  a 
rule  to  show  cause  why  the  lien  should  not  be 
stricken  off. 

After  argument,  the  Court,  Meyer,  P.  J., 
made  the  rule  absolute  in  the  following  opinion : 
.  .  .  The  question  is,  have  the  plaintiffs  com- 
plied, in  respect  to  said  extra  work  and  materials, 
with  the  Act  of  1836? 

This  Act  provides,  iVi/<fr  aUay  "that  every 
claim  must  set  forth  the  amount  or  sums  claimed 
to  be  due,  and  the  nature  and  kind  of  the  work 
done,  or  the  kind  and  amount  of  materials  fur- 
nished, and  the  time  when  the  materials  were 
furnished,  or  the  work  was  done,  as  the  case 
may  be.*'  On  reading  the  statute,  it  would  seem 
that  the  meaning  of  the  language  would  scarcely 
admit  of  any  doubt  that  nothing  less  than  a  full, 
precise,  and  distinct  statement  of  the  nature  or 
kind  of  work  done,  and  the  kind  and  amount  of 
materials  furnished,  and  the  year,  month,  and 
date  when  so  done  and  furnished,  would  be  a 
full  compliance  with  the  statute.  On  the  ques- 
tion of  the  construction,  the  books  are  full  of 
cases.  Many  of  them  are  apparently  conflicting, 
and  some  of  them  difficult  if  not  impossible  to 
be  reconciled  with  each  other.  It  must  be  ob- 
served, however,  that  some  of  the  decisions  are 
under  the  Act  of  1845  >  others  are  raised  on  the 
trial,  such  trial  being  held  a  waiver  of  all  de- 
fects ;  others  on  a  motion  to  strike  off  the  lien, 


or  on  demurrer,  and  still  others  on  a  special  Act 
of  Assembly  applicable  only  to  certain  localities. 
.  .  .  In  some  of  them,  reasons  are  given  at 
considerable  length  and  with  great  force  as  to 
the  necessity  for  such  certainty,  viz.,  to  indi- 
viduate the  work  and  materials,  by  description, 
quantity  and  dates,  so  as  to  protect  the  owners  of 
property  and  others  interested  against  error  and 
imposition.  Sergeant,  J.,  in  Witman  v.  Wal- 
ker (9  W.  &  S.  186),  in  speaking  of  this  pro- 
vision of  the  statute,  says  ''that  the  amount  or 
sum  claimed  to  be  due,  and  the  nature  or  kind 
of  work  done,  or  the  kind  and  amount  of  ma- 
terials furnished,  and  the  ftme  when  the  materials 
were  furnished  or  the  work  was  done,  are  or 
ought  to  be  within  the  peculiar  knowledge  of  the 
claimant  from  his  books  or  otherwise,  and  must 
be  furnished  by  him  when  filing  his  claim. 
\^Tien  dispute  arises  they  are  essential  to  the 
owner  of  the  building,  the  purchaser,  and  lien 
creditor,  to  enable  them  to  trace  out  the  truth  of 
the  claim  and  guard  against  error  or  imposition. 
.  .  .  Where,  as  often  is  the  case,  a  contractor 
carries  on  several  dispersed  buildings,  and  work 
is  done  and  materials  furnished  for  them  by  the 
same  mechanic  or  material  man,  the  enumeration 
in  the  claim  of  these  items  furnishes  the  best 
means  of  ascertaining  how  far  the  particular 
building  in  question  is  liable."  This  language  is 
specially  applicable  to  this  lien.  Considering 
that  here  is  a  special  contract  for  $53,644.77  for 
work  done  and  materials  furnished,  and  while  in 
the  process  of  its  erection  extra  work  is  done  and 
materials  furnished  in  and  about  the  erection  of 
the  same  building  for  $11,562.05,  it  will  be  seen 
at  a  glance  how  necessary  it  is  that  there  should 
be  strict  compliance  with  the  statute  in  specify- 
ing, as  to  said  extra  work  and  materials,  the 
nature  and  kind  of  said  work,  the  kind  and 
amount  of  materials,  and  the  rime  the  same  was 
done  and  furnished.  If  in  an  ordinary  case  the 
law  requires  this  to  be  done  to  prevent  error  or 
imposition,  how  much  more  is  it  necessary  where 
a  special  contract  for  work  and  materials  is  in 
process  of  erection  concurrently  with  extra  work 
done  and  materials  furnished  outside  of  the 
special  contract  in  the  erection  of  the  same 
building  ?  How  easily  could  a  claimant  intro- 
duce in  his  bill  for  extra  work  and  materials,  such 
work  and  materials  which  properly  belongs  to 
the  special  contract,  if  not  compelled  to  keep  an 
accurate  account  of  the  extra  work  and  materials, 
the  nature,  kind,  and  amount  thereof,  and  the 
time  when  done  and  furnished.  Even  that  might 
fail  to  protect  the  owner  and  parties  interested 
against  error  and  imposition,  but  it  is  the  best 
which  the  law  affords.  It  is  true  that  many  of 
the  items,  as  to  kind  and  amount,  are  sufficiently 
certain,  while  others  are  manifestly  defective  and 
deficient,  as  for  example,  the  item,  "Bill,  Phil- 
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lipsburgh  Iron  Co.,  I794.30 ;"  **T.  M.  Lesher 
&  Bro.,  Extra  Bill,  I3701.12;"  ''Architect's 
charges  and  fees,  I36 17.65,"  and  others.  There 
is  no  reason  why  the  plaintiffs  could  not  have 
complied  with  these  simple  requirements  as  to 
kind,  quality,  amount,  and  time.  Having  failed 
to  do  so,  we  have  come  to  the  conclusion  some- 
what doubtingly  as  to  the  law,  and  may  also 
add,  reluctantly  (as  such  claims  are  generally  re- 
garded as  meritorious),  that  so  much  of  the  lien 
as  relates  to  ''extra  work  and  materials,''  must 
be  stricken  from  the  record. 

The  claimants  took  this  writ,  assigning  for 
error  the  order  of  the  Court. 

Reeder  b*  Reeder^  for  plaintiffs  in  error. 

The  statement  as  to  time  of  work  done  and 
materials  furnished,  was  sufficient.  If  the  time 
is  fixed  as  being  between  two  certain  dates  given 
in  a  statement  attached  to  the  bill,  it  is  suf- 
ficient. 

Dreisbach  v,  Keller,  2  Barr,  77. 
Hillary  v   Pollock,  I  Harris.  186. 
McCay's  Appeal,  I  Wr.  125. 
Bayer  r.  Reeside,  2  Harris,  167. 
McClintock  v.  Rush,  13  Sin.  204. 

Incident  to  nearly  every  contract  for  the  erec- 
tion of  buildings  for  a  specific  sum,  is  a  bill  for 
extra  work  and  materials.  This  bill  is  one 
springing  out  of  the  original  contract  by  reason 
of  changes  in,  and  alterations  of,  the  special  con- 
tract, made  as  the  work  progressed,  at  the  sug- 
gestion of  the  owner  of  the  building  himself.  By 
reason  of  the  peculiar  position  of  the  contractor, 
as  owner  of  all  the  materials  purchased  for  the 
work  under  the  special  contract,  and  both  the 
material  used  in  the  extra  work  and  under  the 
special  contract  being  taken  from  the  common 
store,  it  is  in  most  instances  almost  impossible,  in 
some  cases  utterly  so,  for  the  contractor  to  ascer- 
tain the  exact  amount  of  material  used  or  labor 
performed  in  the  erection  of  the  extra  work  until 
after  the  completion  of  the  structure. 

Where  a  builder  is  erecting  a  building  not 
under  contract,  it  is  easy  enough  to  file  a  lien, 
as  he  keeps  his  account  for  the  work  in  detail  as 
it  is  performed.  But  where  the  contract  and  the 
alterations  or  extra  work  are  so  connected  that 
they  are  parallel  to  a  certain  extent,  the  same 
work  being  part  under  special  contract  and  part 
in  consequence  of  the  alteration,  how  can  he  file 
his  lien  with  the  exactness  required  by  the  Act 
of  1836?  For  these  reasons  we  contend  that 
the  law  should  regard  the  bill  for  extra  work  as  a 
contract  springing  from  the  special  contract,  and 
running  parallel  to  it,  and  should  not  require  for 
such  bill  the  same  exactness  they  would  require 
in  a  claim  where  there  was  no  contract. 

W.  S,  Kirkpatrick  and  Robert  /.  Jones, 
contra. 

Greater  exactness  and  conformity  with  the 
law  is  required   against  subsequent  purchasers 


and  encumbrancers,   than  against  the  defend- 
ant. 

Lehman  v.  Thomas,  5  W.  &  S.  263. 

Howell  V.  Phila.,  2  Wr.  471. 

McClintock  v.  Rush,  13  Sm.  203. 

Lee  V.  Burke,  16  Id.  336. 
The  bill  for  extra  work  either  bears  a  date 
more  than  six  months  prior  to  the  filing  of  the 
lien,  or  else  no  date  at  all.     In  either  event  it  is 
defective. 

Shields  v.  Garrett,  5  Weekly  Notes,  120. 

Van  Roden  v.  Campbell,  Id.  126. 
Several  of  the  cases  cited  on  the  other  side 
were  cases  where  the  objections  were  not  made 
till  after  issue  joined,  and  the  Court  in  each  of 
them  held  that  they  could  not  then  be  con- 
sidered. 

It  needs  no  argument  to  prove  that  many  of 
the  charges  were  not  sufficiently  stated,  e,  g,, 
''Architect's  fees,"  "Bill,  Phillipsburg  Iron 
Co.,"  **  T.  M.  Lesher  &  Bro.,  extra  bill,"  etc. 

May  5,  1879.  The  Court.  Extra  work  and 
material  done  and  furnished  by  a  contractor 
during  the  performance  of  his  agreement,  may 
be  included  in  and  constitute  a  part  of  his  claim, 
if  the  claim  be  filed  within  six  months  after  com- 
pletion of  the  contract.  Though  outside  the 
contract,  they  are  so  closely  connected  with  it 
that  they  have  always  been  included  with  those 
done  and  furnished  under  the  contract  in  filing 
the  claim.  As  shown  by  the  learned  Judge  be- 
low, the  lien  will  be  continued  if  the  claim  be 
filed  within  six  months  after  the  extra  work  was 
done,  but  more  than  six  months  after  work  on 
the  contract  was  completed.  He  was  clearly 
right  in  holding  the  converse.  Including  con- 
tract and  extra  work  in  the  same  lien  subserves 
the  interests  of  both  contractor  and  owner,  and 
it  accords  with  such  interests,  as  well  as  with  the 
statute,  that  the  claim  may  be  filed  within  six 
months  after  the  building  is  finished,  even  if  one 
kind,  in  fact,  was  not  within  six  months  of  the 
fihng. 

This  claim  states  that  the  work  and  materials 
were  done  and  furnished  within  six  months  last 
past,  and  refers  to  the  bill  of  particulars  as  set- 
ting forth  the  time  when  they  were  done.  At 
the  foot  of  said  bill  is  the  following :  **  The  work 
was  commenced  on  or  about  the  14th  day  of 
June,  1872,  and  finished  on  the  28th  day  of 
June,  1873,  ^^  which  day  the  last  work  was 
done,  in  which  time  said  materials  also  were  fur- 
nished." The  lien  was  filed  December  27, 
1873.  Prefixed  to  the  first  item  in  the  bill  for 
extra  work,  is  the  date  February  19,  1873,  and 
all  others  follow  without  mention  of  time. 
Doubtingly  and  reluctantly  the  Court  struck  from 
the  record  so  much  of  the  lien  as  relates  to  extra 
work  and  materials,  because  of  the  plaintiffs' 
failure  to  comply  with  the  statutory  "  require- 
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ments  as  to  kind,  quality,  amount,  and  time/' 
In  Bayer  f;.  Reeside  (2  Harris,  167),  the  claim 
set  forth  that  the  work  and  materials  were  done 
and  finished  ''within  six  months  last  past,  to 
wit,  between  the  ist  June,  1848,  and  ist  April, 
1849,"  2tnd  the  bill  of  particulars  was  without 
date.  The  defendant  demurred,  assigning  for 
cause  that  time  was  not  well  stated.  No  question 
was  before  this  Court  other  than  the  validity  of 
the  lien,  and  the  judgment  was  affirmed.  True, 
it  is  said  in  the  opinion  that,  after  a  trial  on  the 
merits,  technical  objections  are  disregarded,  but 
the  demurrer  was  before  trial,  and  treated  as 
raising  the  question  as  pointedly  as  would  a 
motion  to  strike  off.  That  decision  has  not  been 
overruled.  The  date  of  a  bill  of  particulars  for 
materials  **  furnished  within  six  months,"  was 
December  3,  1868,  the  time  of  filing  ;^in  the 
margin  to  the  first  item,  was  June  9,  without  any 
year;  there  was  no  date  to  any  other  item. 
After  a  sheriff's  sale  of  the  premises,  upon  appli- 
cation of  a  subsequent  lien  creditor,  the  Court 
struck  off  the  mechanic's  lien,  which  judgment 
was  reversed.  "  All  that  is  required  is  such  cer- 
tainty as  will  enable  those  interested  to  discover 
during  what  period  the  materials  were  delivered 
or  the  work  done,  so  as  to  individuate  the  tran- 
saction :  Calhoun  v.  Mahon,  2  Harris,  56.  *  It 
has  been  more  thsfn  once  said,  we  must  not 
be  hypercritical  when  scanning  this  species  of 
lien,  and  estimating  its  sufficiency.'  Per  Bell, 
J."  (McClintock  v.  Rush,  13  P.  F.  Smith,  203.) 
Both  these  cases  were  under  the  Act  of  1836. 
Shields  «/.  Garrett  (5  Weekly  Notes,  120)  was 
by  a  sub-contractor,  and  the  claim  was  sought  to 
be  sustained  under  the  Act  of  1849,  *^  force  in 
Philadelphia  and  Chester  Counties.  Hahn's 
Appeal  (3  Wright,  409)  was  a  case  under  the 
Act  of  1845,  and  relates  to  claims  for  work  under 
contract. 

In  the  light  of  Bayer  v,  Reeside  and  McClin- 
tock V,  Rush,  it  is  manifest  there  is  no  departure 
from  previous  decisions  in  holding  that  no  por- 
tion of  this  lien  is  defective  because  of  insufficient 
setting  out  of  time.  The  rule  is  certainty  to  a 
common  intent,  not  precision  in  statement.  If 
the  entire  bill  is  to  be  deemed  of  that  date,  Feb. 
19,  1873,  ^^  cannot  be  struck  out,  for  the  con- 
tract work  was  done  within  six  months  of  filing 
the  claim.  But  it  is  unreasonable  to  say  the 
whole  bill  is  of  that  date,  for  on  its  face  it  is 
patent  that  the  items  of  work  and  materials  were 
at  different  times.  That  really  applies  to  the  bill 
of  coal ;  to  the  other  items  only  by  fiction. 

The  extra  bill  includes  many  things  apparently 
within  the  contract  for  erection  of  the  building, 
but  where  they  are  well  stated  they  cannot  be 
struck  off  on  motion.  The  claimant  may  be  able 
to  show  at  trial,  by  sufficient  proofs,  that  they 
are  without  the  contract,  and  furnished  at  the 


owner's  request.  Does  the  phrase  "architect's 
charges  and  fees"  exhibit  the  nature  and  kind  of 
work  he  did  ?  The  claimants  so  affirm,  resting 
on  authority  of  the  Bank  of  Pennsylvania  v. 
Gries  (11  Casey,  423).  There  the  architect  had 
a  contract  to  perform  labor  in  and  about  the 
erection  of  the  buildings,  of  which  this  Court 
said:  "This  is  labor — mechanical  labor  of  a 
higher  order,  contributing  its  proportionate  value 
to  the  beauty,  strength,  and  convenience  of  the 
edifice."  In  the  same  opinion,  it  is  said  :  **  A 
mere  naked  architect,  and  who  may  be  such 
without  being  an  operative  mechanic,  who  draws 
plans  in  anticipation  of  buildings,  usually  could 
hardly  be  supposed  to  be  within  the  Act,  which 
provides  a  lien  for  work  done  for  or  about  the 
erection  or  construction  of  the  building."  In 
Price  V.  Kirk,  C.  P.  Chester  County  (35  Leg. 
Int.  325),  it  was  decided  that  a  claim  by  an 
architect  for  preparing  drawings  and  specifica- 
tions for  a  building,  is  not  the  subject  of  a  me- 
chanic's lien.  Butler,  P.  J.,  gave  conclusive 
reasons  for  the  judgment,  which  has  just  been 
affirmed  in  this  Court.  (7  Weekly  Notes, 
107.)  Where  an  architect  claims  to  have  a  lien 
for  charges  and  fees,  he  must  show  work  done 
for  which  the  statute  gives  a  lien,  and  such  work 
is  not  shown  by  the  name  of  his  calling.  Espe- 
cially should  the  kind  of  work  be  set  forth  dis- 
tinctly, when  it  is  claimed  as  extra  by  the  con- 
tractor. It  will  hardly  be  presumed  that  he  is 
entitled  to  a  lien  for  fees  for  superintending  and 
directing  himself  in  the  performance  of  his  own 
contract.  The  items  **  Bill  of  Phillipsburg  Iron 
Co.,"  and  **  T.  M.  Lesher  &  Bro.'s  extra  bill," 
contain  no  sign  of  any  kind  of  work  or  material 
in  the  construction  of  the  building.  It  is  vain 
to  surmise  what  they  are  for.  The  statute  re- 
quires expression,  not  occultness. 

The  **  bill  of  coal,  and  carting  same,"  exhibits 
the  kind  of  material ;  it  is  not  a  subject  for  me- 
chanics' lien.  Of  like  character  is  *  *  Extra  board- 
ing for  Householder  for  extra  time." 

Judgment  reversed,  except  as  to  the  following 
items,  nanaely,  **  Bill  of  coal,  and  carting  same, 
1389.50;"  **Bill  of  Phillipsburg  Iron  Co., 
$794.30;"  **  Extra  boarding  for  Householder, 
for  extra  time,  $19.60;"  **T.  M.  Lesher  & 
Bro.'s  extra  bill,  3701.12  ;"  * 'Architect's  charges 
and  fees,  3617.65."  And  as  to  these  excepted 
items,  affirmed,  and  procedendo  awarded. 

Opinion  by  Trunkev,  J. 
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July  '78,  133.  Jan.  22,  1879. 

Commonwealth  v.  Naile. 

Escheat — Remainder  —  Trusts  and  trustees  — 
Limitations — Acts  of  December  i6y  l86g ; 
April  //,  1869  ^  September  29,  1787 ;  April 

The  Act  of  16  December,  1869,  limiting  the  time  within 
which  proceedings  for  an  escheat  can  be  maintained,  only 
applies  to  cases  where  the  person  for  defect  of  whose  heirs 
the  escheat  happens,  dies  in  actual  possession  of  the  pro- 
perty. 

The  Commonwealth  cannot  enforce  the  escheat  of  an 
interest  in  remainder  until  the  expiration  of  intermediate 
life  estates. 

Where  the  trust  under  which  property  sought  to  be  es- 
cheated has  expired,  and  the  trustee  has  no  active  duties 
to  perform,  the  principles  of  West  v.  Penna.  Co.  (14  Sm 
200)  do  not  apply,  and  the  escheat  may  be  enforced. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

This  was  a  proceeding  to  escheat  the  estate  of 
Cecilia  Erben  in  the  possession  of  William  E. 
Naile,  trustee  under  the  will  of  Henry  Sell.  The 
inquisition  filed  showed  that  a  jury  of  inquest 
found  that  Cecilia  Erben  died  in  1852,  intestate, 
without  known  heirs  or  kindred,  and  that  she 
was  possessed  at  the  time  of  her  decease  of  a 
vested  interest  in  refhainder  in  one-seventh  part 
of  the  residue  of  the  estate  of  Henry  Sell,  which 
interest  vested  in  possession  in  June,  1876,  and 
is  now  in  the  possession  of  William  E.  Naile, 
trustee. 

The  defendant,  William  E.  Naile,  trustee,  filed 
a  traverse  to  the  inquisition,  in  which  the  right 
to  an  escheat  of  this  estate  was  denied  for  the 
following  reasons:  (i)  Because  more  than 
twenty-one  years  elapsed  since  the  death  of  the 
said  Cecilia  Erben  before  the  commencement  of 
any  proceeding  or  inquisition  for  an  escheat, 
whereby  the  Commonwealth  has  become  debarred 
from  claiming  the  said  property  as  escheated,  ac- 
cording to  the  Act  of  Assembly  of  i6th  Decem- 
ber, 1869.  (2)  Because  there  is  no  adequate 
provision  made  by  law  for  the  escheat  of  said 
property,  the  same  being  an  interest  held  in  re- 
mainder. (3)  Because  there  is  no  adequate  pro- 
vision made  by  law  for  the  escheat  of  said  pro- 
perty, the  same  being  an  interest  held  in  trust. 

Upon  the  trial  a  verdict  was  rendered  for  the 
Commonwealth,  subject  to  the  opinion  of  the 
Court,  whether  upon  the  admitted  facts  of  the 
case  the  Commonwealth  was  entitled  to  judg- 
ment. These  facts  as  incorporated  in  the  point 
reserved  were  stated  in  the  opinion  of  the  Su- 
preme Court  as  follows: — 

*•  Henry  Sell  died  in  1842.  By  his  will,  exe- 
cuted on  the  2d  of  November,  1841,  he  devised 


his  real  estate  to  George  M.  Stroud,  as  trustee, 
directing  that  it  should  be  leased;  that  three 
hundred  dollars  of  the  rents  should  be  paid  an- 
nually to  his  wife  during  her  life,  and  that  the 
residue  should  be  paid  to  his  parents  and  the  sur- 
vivor of  them  during  the  natural  life  of  such  sur- 
vivor. Upon  the  death  of  his  father,  mother, 
and  wife,  the  testator  required  that  the  trustee 
should  sell  the  land,  pay  five  hundred  dollars  of 
the  proceeds  to  a  nephew,  and  distribute  the  re- 
mainder amongst  his  brothers  and  sisters  then 
living,  and  the  children  of  such  of  them  as 
should  be  dead.  By  a  codicil,  the  share  which 
his  brother  Charles  would  have  taken  under  the 
will  was  given  to  Cecilia  Erben,  an  adopted 
daughter.  William  E.  Naile,  the  defendant, 
became  the  successor  of  Judge  Stroud  in  the 
trust.  The  mother  of  the  testator,  who  survived 
his  father  and  wife,  died  in  June,  1876,  his  seven 
brothers  and  sisters  all  then  surviving.  Imme- 
diately after  the  mother's  death,  the  land  was 
sold  for  $15,500.  The  trustee  filed  his  account 
in  the  Orphans'  Court,  and  although  it  has  not 
been  finally  adjudicated,  a  balance  of  about 
$1 1,500  is  in  his  hands  awaiting  distribution. 
Cecilia  Erben  died  on  the  26th  of  July,  1852,  a 
minor,  intestate,  unmarried,  and  without  known 
heirs  or  kindred." 

After  argument  upon  the  point  reserved,  the 
Court  below  entered  judgment  for  the  defendant, 
non  obstante  veredicto  (reported  6  Weekly 
Notes,  191).  The  Commonwealth  took  this 
writ  of  error,  assigning  for  error  the  entry  of 
the  judgment  for  the  defendant,  non  obstante 
veredicto, 

R.  C.  Dale  (with  him  H,  C.  Olmsted)^  for 
the  Commonwealth. 

An  examination  of  the  Act  of  i6th  December, 
1869  (Purd.  Dig.  616,  pi.  31),  by  which  it  is 
argued  that  the  Commonwealth  has  been  barred 
from  prosecuting  her  claim  through  lapse  of  time, 
shows  that  this  Act  does  not  cover  the  case  in 
hand,  because  it  is  in  terms  expressly  limited  to 
cases  where  there  is  an  escheat  for  defect  of 
kindred  of  the  owner  last  seised  or  possessed  of 
an  estate.  The  interest  of  Cecilia  Erben  being 
in  remainder,  she  was  not  the  owner  last  seised 
of  the  estate.  This  interpretation  effectuates 
the  beneficial  intent  of  this  Act.  Before  its  pas- 
sage, the  Commonwealth  was  barred  by  no  lapse 
of  time,  even  though  there  had  been  an  adverse 
possession  for  fifty  years.  It  was  to  prevent  the 
unsettling  of  titles  established  by  possession  ad- 
verse to  the  right  of  the  Commonwealth  for 
twenty-one  years  or  upwards  that  the  Act  of  1 869 
was  passed.  But  it  was  so  worded,  that  its  opera- 
tion was  limited  to  cases  where  there  was  a  pos- 
session adverse  to  the  Commonwealth  for  twenty- 
one  years,  and  does  not  apply  to  cases  where  the 
possession  of  life-tenants  is  in  no  way  adverse  to 
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that  of  the  remainder  man  whose  estate  the  Com- 
monwealth claims. 

Gernet  v,  Lynn,  7  Casey,  94. 

There  is  nothing  in  the  point  that  the  Com- 
monwealth cannot  escheat  a  remainder,  because 
the  Act  of  April,  1833,  under  which  we  claim, 
covers  an  interest  in  remainder. 
Cote's  Appeal,  29  Sm.  235. 

The  ruling  in  West  v,  Penna.  Co.  (14  Sm. 
195),  that  trust  estates  cannot  be  escheated,  does 
not  apply  to  cases  where  the  active  duties  of  the 
trustee  have  expired,  and  he  might  be  sued  at 
law  by  the  cestui  que  trust  for  the  amount  of  the 
trust  funds  due  to  the  cestui  que  trust ;  because 
the  8th  section  of  the  Act  df  29th  September, 
1787,  relating  to  escheats,  expressly  provides 
that  the  Commonwealth  may  maintain  any  action 
for  the  recovery  of  moneys  due  to  the  person 
whose  estate  was  escheated,  which  such  person 
would  be  entitled  to  maintain. 

A.  L  Phillips  (with  him  E.  C.  Mitchell), 
contra. 

The  Act  of  December  16,  1869  (P.  L.  1870, 
1372;  Purd.  Dig.  616)  requires  the  Common- 
wealth to  begin  proceedings  to  enforce  an  escheat 
within  twenty-one  years  after  the  death  of  the 
owner  last  seised  or  possessed,  for  defect  of  whose 
heirs  the  escheat  takes  place.  If,  therefore, 
Cecilia  Erben's  ownership  at  the  time  of  her 
death  was  a  "  seisin  or  possession**  within  the 
meaning  of  the  statutes  relating  to  escheat,  the 
right  of  the  Commonwealth  is  now  barred. 

If,  on  the  other  hand,  her  ownership  at  the 
time  of  her  death  was  not  such  a  "  seisin  or  pos- 
session,** the  escheat  can  never  be  enforced. 

The  Commonwealth  lays  her  claim  under  the 
Act  of  8th  April,  1833  (P.  L.  315 ;  Purd.  Dig. 
611  &  809).  This  Act  is  a  part  of  the  intestate 
law,  and  expectant  interests  may  pass  under  it, 
but  it  provides  no  means  for  its  own  enforce- 
ment. The  Commonwealth,  therefore,  has  pro- 
ceeded to  enforce  it  under  the  Act  of  1787 
{supra).  If  it  cannot  be  enforced  under  this 
Act,  it  cannot  be  enforced  at  all,  for  this  statute 
alone  provides  a  means  for  carrying  into  effect 
escheats  of  decedent's  estates.  The  Act  of  1 787, 
however,  only  covers  property  of  which  .the  in- 
testate was  **  seised  or  possessed,**  at  the  time  of 
death.  Under  section.  3,  a  jury  of  inquest  are 
summoned  to  inquire  "whether  the  decedent 
was  at  the  time  of  his  or  her  death  seised  or  pos- 
sessed o{  diXiy  and  what  estate,  real  or  personal.** 
They  are  sworn  only  to  inquire  as  to  this,  and 
have  no  authority  to  inquire  whether  the  intes- 
tate had  an  ownership  merely,  without  seisin  or 
possession. 

In  West's  Appeal  (14  P.  F.  Sm.)i86,  and  West 
V.  Penna.  Co.  (Id.  195 )  the  nature  of  the  proceed- 
ing under  this  Act  was  carefully  considered.  In 
these  cases  an  attempt  was  made  to  escheat  pro- 


perty in  the  possession  of  a  trustee  for  want  of 
known  cestuis  que  trust.  An  escheat  of  such  in- 
terests is  provided  for  by  the  Act  of  1 7  April, 
1869  (P.  L.  1869,  71 ;  Purd.  Dig.  612),  but  this 
Act,  like  that  of  1833,  is  silent  as  to  its  own  en- 
forcement, and  the  same  difficulties  which  arise 
in  the  attempt  to  enforce  one,  also  arise  in  the 
other. 

The  Court  held  in  these  cases  that  the  Act  of 
1869  could  not  be  enforced  under  the  Act  of 
1787,  on  account  of  the  outstanding  possession 
of  the  trustee. 

If,  therefore,  Cecilia  Erben  died  without 
seisin  or  possession,  the  jury  of  inquest  had  no 
authority  to  find  that  an  escheat  had  occurred. 

Whichever  alternative  is  accepted  there  can  be 
no  recovery.  If  she  died  seised  or  possessed, 
the  statute  runs.  If  she  did  not,  the  entire  pro- 
ceeding is  without  warrant. 

May  5,  1879.  The  Coitrt  (after  stating  the 
facts,  as  incorporated  in  the  point  reserved,  uf 
supra).  The  fund  to  which  Cecilia  Erben,  if 
living,  would  be  entitled  is  claimed  as  an  escheat 
by  the  Commonwealth,  and  the  claim  is  resisted, 
first y  on  the  ground  that  more  than  twenty-one 
years  elapsed  after  the  legatee*s  death  before  any- 
proceeding  by  inquisition  was  begun,  and  the 
Commonwealth  is  therefore  barred  under  the  pro- 
visions of  the  Act  of  the  i6th  of  December, 
1869 ;  secondly,  because  there  has  been  no  ade- 
quate provision  made  by  law  for  the  escheat  of 
such  property,  it  being  an  interest  held  in  re- 
mainder; and  thirdly,  because  no  existing  law- 
authorizes  or  warrants  the  escheat  of  an  interest 
held  in  trust. 

(i)  There  can  be  no  doubt  that  if  Cecilia 
Erben  had  lived  until  the  death  of  the  mother  of 
Henry  Sell,  she  could  take  this  fund.  And  there 
is  no  doubt  that  while  the  legatees  for  life  sur- 
vived, she  could  assert  no  claim  to  it  whatever. 
It  was  an  interest  the  title  to  which  vested  the 
moment  Henry  Sell  died.  It  could  vest  in  pos- 
session only  on  the  happening  of  the  contingency 
anticipated  by  the  will.  As  the  legatee  could  not 
have  taken  one  step  while  the  trust  was  in  exist- 
ence, it  is  not  apparent  how  the  Commonwealth, 
her  successor  in  the  title,  could  have  moved. 
Indeed,  the  rules  laid  down  in  West's  Appeal 
(14  P.  F.  S.  186),  and  in  West  v.  The  Penna. 
Co.  for  Insuring  Lives  (Idem,  196),  would  have 
been  fatal  to  an  inquisition  if  one  had  been  at- 
tempted. Manifestly  this  case  is  not  one  to 
which  the  provisions  of  the  Act  of  the  i6th  of 
December,  1869,  could  have  been  intended  to 
apply.  That  was  an  Act  to  settle  titles  to  pro- 
perty, lands  or  chattels  perhaps,  but  some  actual, 
existing,  concrete  thing  as  against  the  right  of  the 
Commonwealth  to  proceed  for  an  escheat  after 
the  lapse  of  twenty-one  years  from  the  decease 
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of  the  owner.  This  legacy  did  not  become 
"property**  in  the  statutory  sense  to  which  title 
by  possession  could  have  been  acquired  until  the 
death  of  the  last  of  the  legatees  for  life.  It  was 
an  interest,  the  nature  of  which  was  defined,  but 
the  measure  of  which  was  incapable  of  ascertain- 
ment. The  fund  had  and  could  have  no  exist- 
ence, as  such,  when  Cecilia  Erben  died.  It  has 
grown  out  of  Henry  Sell's  estate,  but  it  is  not 
"property"  of  which  he  was  "the  owner  last 
seised  and  possessed."  Nor  was  the  legatee  such 
an  owner.  She  would  have  become  "  seised  and 
possessed"  of  it  if  she  had  lived  until  June,  1876. 
At  her  decease,  the  Commonwealth  succeeded  to 
the  precise  rights  given  to  her  by  the  testator. 
Judge  Kennedy  said,  in  Crawford  v.  The  Com- 
monwealth (i  Watts,  480):  "It  has  been  ad- 
judged that  a  creditor,  in  case  of  his  being  unable 
to  collect  his  debt  of  the  administrator  on  account 
of  his  having  committed  a  devastavit^  may  have 
an  action  upon  the  administration  bond  against 
the  sureties  by  way  of  redress.  This  being  the 
settled  law  where  there  are  next  of  kin,  it  must 
be  obvious  to  every  one  that  where  tiiere  are 
none,  the  Commonwealth,  having  established  her 
right  by  escheat,  comes  in  lieu  of  them,  and  why 
shall  she  not  be  entitled  to  the  same  security  and 
the  same  remedy  that  are  given  to  the  next  of 
kin?  The  Commonwealth  in  such  cases  may 
well  be  considered  ultima  hares  and  as  succeed- 
ing to  all  the  rights  and  all  the  remedies  of  the 
heirs  or  next  of  kin  in  ordinary  cases."  The 
Act  of  the  29th  of  September,  1787,  provided 
for  the  escheat  of  "any  real  or  personal  estate 
of  which  any  intestate  without  heirs  or  known 
kindred  should  die  'seised  or  possessed.*  "  In 
the  Act  of  the  i6th  of  December,  1869,  the  word 
"property'*  was  employed  in  the  sense  in  which 
the  words  "  real  or  personal  estate'*  were  em- 
ployed in  the  Act  of  1787.  In  both  instances 
the  language  designated  the  same  classes  of  sub- 
jects, and  the  terms  of  neither  of  the  statutes 
applied  to  such  an  interest  as  that  under  consider- 
ation here. 

(2)  In  the  second  place,  it  has  been  insisted 
upon,  in  behalf  of  the  defendant,  that  no  provision 
has  been  made  by  law  for  the  escheat  of  an  in- 
terest in  remainder  expectant  on  the  determina- 
tion of  an  estate  for  life.  This  is  true  while  the 
life  estate  subsists.  But  the  Act  of  the  8th  of 
April,  1833,  has  provided  for  the  escheat  of  in- 
terests that  were  not  within  the  scope  of  the  Act 
of  1787.  The  twelfth  section  declared  that  in 
default  of  known  heirs  or  kindred,  widow  or  sur- 
viving husband,  the  real  and  personal  estate  of 
an  intestate  should  go  to  and  be  vested  in  the 
Commonwealth  by  escheat.  While  a  husband 
may  not  have  curtesy  in  his  wife's  estate  in  re- 
mainder, unless  the  particular  estate  be  ended 
during  tiie  coverture  (Hitner  v,  Ege,  11  Harr. 


305),  the  interest  of  a  wife  in  an  estate  in  re- 
mainder vested  in  her  husband  stands  on  different 
ground.  The  right  of  the  husband  as  tenant  by 
the  curtesy  rests  on  the  common  law,  and  is  ex- 
cepted out  of  the  statute  of  distributions,  while 
by  the  terms  of  that  statute  the  wife  takes  an  in- 
terest in  all  the  real  and  personal  estate  of  her 
husband.  It  was  held  accordingly,  in  Cote's 
Appeal  (29  P.  F.  S.  235),  that  a  widow  was  en- 
titled to  a  distributive  share  of  an  estate  in  re- 
mainder vested  in  her  husband  at  the  time  of  his 
death,  under  the  Act  of  the  8th  of  April,  1833, 
and  that  she  had  a  right  to  partition  under  the 
Act  of  the  29th  of  March,  1832,  upon  the  deter- 
mination of  the  estate  of  the  tenant  for  life. 
This  legacy  was  such  part  of  "  the  real  and  per- 
sonal estate"  of  Cecilia  Erben  as  would  have 
gone  to  her  next  of  kin.  She  could  have  be- 
queathed it  if  she  had  lived  to  attain  her  majority, 
and  her  legatee  would  have  the  right  to  its  pos- 
session upon  the  death  of  the  elder  Mrs.  Sell. 
The  language  of  the  12th  section  of  the  Intestate 
Act  was  broad  enough  to  give  the  Comipon- 
wealth,  in  1876,  the  interest  to  which  the  legatee 
would  have  succeeded,  and  which  her  heirs,  if 
she  had  left  heirs,  would  have  taken. 

(3)  Another  objection  to  the  claim  of  the 
Commonwealth  has  been  made  on  the  ground 
that  the  interest  of  Cecilia  Erben  was  held  in 
trust.  Without  the  Act  of  the  17th  of  April, 
1869,  it  is  probable  that  this  objection  to  a  re- 
covery wouW  be  fatal.  The  first  section  of  that 
Act  made  this  provision  :  "  Whenever  any  cestui 
que  trust  has  heretofore  or  shall  hereafter  die  in- 
testate, without  heirs  or  any  known  kindred,  a 
widow  or  surviving  husband,  the  beneficial  interest 
of  such  cestui  que  trust  in  any  property  or  effects, 
real,  personal,  or  mixed,  shall  escheat  to  the 
Commonwealth,  subject  to  all  legal  demands  on 
the  same.**  Before  the  passage  of  the  Act  of 
Parliament  which  modified  it,  the  rule  of  the 
English  common  law  appears  to  have  been  that 
where  a  cestui  que  trust  died  without  heirs,  the 
trust  did  not  escheat  to  the  crown,  so  that  the 
lands  could  be  recovered  in  a  court  of  equity  by 
the  king ;  but  the  trustee  should  hold  them  for  his 
own  benefit.  (Burgess  v,  Wheate,  i  Wm.  Blacks.. 
Rep.  123.)  If  no  effect  can  be  given  to  the  Act 
of  the  17th  of  April,  1869,  such  would  possibly 
be  the  legal  destination  of  this  fund.  It  is  true 
that  here  there  is  entire  harmony  between  the 
brothers  and  sisters  of  the  testator  and  the  trustee. 
He  does  not  question  their  right  to  the  money. 
But  cases  might  arise  in  which  trustees  would 
assert  personal  claims,  and  become  or  attempt  to 
become  ultimi  haredes  of  dead  legatees  or  de- 
visees. West*s  Appeal  and  West  v.  Penna.  Co. 
{supra),  have  undoubtedly  established  the  rule 
that  a  proceeding  to  escheat  a  fund  cannot  be 
allowed  to  interfere  with  the  management  of  an 
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active  trust.  In  the  first  of  the  two  cases,  Judge 
Agnew  said  that  such  a  proceeding  **  would  dis- 
place the  trustee  who  holds  the  legal  title,  is 
bound  to  use  it  to  maintain  the  purpose  of  the 
trust,  and  whose  title  and  control  may  have  to 
remain  in  order  to  preserve  the  estate,  and  to 
protect  ulterior,  contingent,  or  alternative  fh- 
terests."  In  the  second  case  he  said:  ** There 
may  be  no  difficulty  in  ascertaining  the  beneficial 
interest  in  the  case  of  a  dry  trust,  or  of  property 
in  a  specific  form,  or  an  \m claimed  deposit  or 
declared  dividend,  but  such  is  not  the  case  where 
the  trust  is  active,  with  a  power  to  convert  and 
collect,  and  when  the  beneficial  interest  can  only 
be  ascertained  by  a  settlement  and  a  decree  of 
distribution."  The  facts  of  those  cases  were  in- 
tricate and  need  not  be  recited.  They  showed 
an  attempt  to  obtain  control,  by  a  proceeding  to 
escheat,  of  funds  in  the  hands  and  under  the 
constant  and  active  management  of  existing 
trustees.  Upon  such  facts  no  other  judgments 
than  those  entered  would  have  been  warranted. 
But  those  judgments  are  not  applicable  here. 
The  Act  of  1833  and  the  Act  of  the  17th  of 
April,  1869,  were  passed  in  view  and  in  aid  of 
the  Act  of  1787,  which  remains  effective  and  un- 
impaired, except  as  it  has  been  modified  by  later 
legislation.  In  this  case  the  machinery  it  pro- 
vided can  be  applied  without  strain  and  without 
hazard  of  mischievous  consequences.  By  the 
sale  of  the  testator's  land  after  his  mother's 
death  the  trustee  became  possessed  of  a  sum  of 
money  equal  to  one-seventh  of  the  net  proceeds, 
belonging  to  the  proper  representative  of  Cecilia 
Erben.  The  tnist  has  ceased  to  exist.  Its  active 
duties  ended  with  the  sale.  The  trustee  became 
the  debtor  of  the  distributees  for  the  amount 
found  due  them  in  his  hands.  The  eighth  sec- 
tion of  the  Act  of  1787  gave  to  the  Common- 
wealth the  right  to  recover  "by  information  of 
debt,  intrusion  or  action  in  the  nature  of  trover 
and  conversion,  or  on  the  case  for  money  had 
and  received"  against  any  person  indebted  to  an 
intestate  whose  estate  should  have  been  found 
subject  to  escheat,  and  against  any  person  dwell- 
ing within  this  State  having  in  his  possession 
*'any  part  of  the  estate,  real  or  personal,  which 
was  of  such  intestate,  and  not  mentioned  or  in- 
cluded in  the  inquisition."  There  has  been  no 
ascertainment  of  the  qxslCI  amount  of  the  fund  in 
the  trustee's  possession.  It  was  agreed  at  the 
trial  that  it  was  about  $11,500.  But  the  jury 
have  found  in  favor  of  the  Commonwealth  for 
Cecilia  Erben's  share  of  the  amount.  For  that 
share,  when  the  final  adjudication  shall  be  made, 
judgment  can  be  entered  on  the  verdict.  '*  An 
action  for  a  legacy,  being  a  substitute  for  a  bill  in 
equity,  is  to  be  so  managed  as  to  take  effect 
without  hindrance  from  common  law  technicali- 
ties."   The  Court  can  control  the  execution  or 


enter  a  special  judgment.  (Seibert  v.  Butz,  9 
Watts,  490;  Martzell  v.  Stauffer,  3  P.  &  W.  398.) 
This  involves  no  conflict  between  the  Common 
Pleas  and  the  Orphans'  Court,  and  no  inter- 
ference with  or  disturbance  of  the  trust. 

The  judgment  entered  for  the  defendant  fu?M 
obstante  veredicto  is  reversed.  And  it  is  now 
ordered  and  adjudged  that  judgment  on  the  ver- 
dict be  entered  for  the  plaintiff  on  the  point  re- 
served. 

Opinion  by  Woodward,  J. 


May,  '79,  187. 


Toole's  Appeal. 


May  27,  1879. 


Tavern  license — Discretionary  power  of  Court 
of  Quarter  Sessions  to  grant  or  refuse  the 
same  without  appeal. 

The  grant  or  refusal  of  a  license  b  entirely  within  the 
discretion  of  the  Court  of  Quarter  Sessions  .of  the  proper 
county.  No  appeal  lies  from  the  granting  or  refusal  of 
such  license. 

Certiorari  sur  appeal  to  the  Court  of  Quarter 
Sessions  of  Huntingdon  County. 

Felix  Toole  filed  his  petition,  recommenda- 
tions, and  bond  for  a  license  to  keep  an  inn  or 
tavern,  having  complied  with  all  the  require- 
ments of  the  Act  of  April  12,  1875  (P^r^-  E)ig- 
Supplement,  2029),  and  the  rules  of  Court  re- 
lating to  the  granting  of  licenses. 

No  remonstrances,  objections,  or  evidence  of 
any  kind  (other  than  the  recommendation  of 
twenty  citizens,  attached  to  the  petition)  were 
filed,  but  the  Court  made  the  following  decree : 
**  License  is  refused.'* 

The  President  Judge  was  asked  to  file  the  rea- 
sons of  the  Court  for  refusing  the  license,  and 
declined  to  do  so. 

The  petitioner  took  this  appeal  and  certiorari, 
assigning  for  error  the  refusal  to  grant  the 
license. 

Petrikin  &*  McNeil^  for  appellant. 

The  Court,  in  the  exercise  of  a  sound  legal 
discretion,  founded  upon  recommendations  or 
remonstrances,  or  evidence  as  to  the  require- 
ments of  the  locality,  etc.,  may,  no  doubt,  grant 
or  refuse  a  tavern  license.  But  in  the  absence 
of  any  objections  the  Court  cannot  arbitrarily 
refuse  a  license,  without  cause  ;  and  in  such  case 
this  Court  has  power  to  give  redress. 
Act  of  1836,  Purd.  Dig.  1349. 

June  9, 1879.  The  Court.  This  was  an  appli- 
cation in  the  Court  below  for  a  tavern  license. 
The  Act  of  Assembly  gives  no  appeal  in  such 
case.  The  grant  or  refusal  of  a  license  is  en- 
tirely within  the  discretion  of  the  Court.     On 
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the  face  of  the  record  we  see  no  evidence  of  the 
abuse  of  the  discretion.  What  testimony  may 
have  been  before  the  Court  does  not  appear,  and 
we  are  certainly  not  to  presume  that  the  refusal 
of  the  license  was  arbitrary  and  without  some 
good  reason. 

Order  affirmed. 

Per  Curiam. 


Jan.  *78,  262.  March  25,  1879. 

Heysham  v.  Dettre. 

Vendor  and  purchaser — Fixtures — Gas  fixtures 
and  heaters  personal  property  —  Duress — 
Fraud —  Compromise — Bills  and  notes — Parol 
evidence,  when  admissible  to  vary  a  writing 
— Errors  and  appeals. 

Gas  fixtures  and  heaters,  though  appurtenant  to  the 
house,  are  personal  property. 

Parol  evidence  is  admissible  to  show  a  collateral  agree- 
ment between  the  vendor  and  purchaser  of  a  'house  that 
the  gas  fixtures  and  heaters  should  pass  with  the  house  to 
the  purchaser  of  the  latter  under  a  wntten  agreement. 

The  plaintifi*  and  defendant  had  agreed  for  the  sale  of 
a  house ;  before  the  time  for  delivery  of  possession  the 
plaintiff  claimed  that  he  had  the  right  to  remove  the  gas 
fixtures  and  heater;  the  defendant  denied  this;  he  after- 
wards, however,  gave  the  plaintiff  his  note  for  the  amount 
agreed  on  as  their  value,  making  it  non-negotiable,  in 
order  that  the  matter  might  be  thereafter  contested.  In 
an  action  upon  the  note : 

Held,  that  there  was  no  evidence  of  either  duress  or 
fraud  in  obtaining  the  note,  and  that  the  transaction  was 
nothmg  more  than  a  fair  compromise  of  a  disputed  ques- 
tion ,  which  the  defendants  would  not  be  allowed  to  gain- 
say. 

A  judgment  will  not  be  reversed  because  of  the  erro- 
neous rejection  of  evidence  which,  if  admitted,  could  not 
have  helped  the  plaintiff  in  error's  case. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Assumpsit  on  a  promissory  note  for  $\  10,  by 
Ambrose  Dettre  against  Robert  Heysham. 
Pleas  non-assumpsit,  payment  with  leave,  fraud, 
^want  of  consideration,  and  set-off. 

On  the  trial  before  Ross,  P.  J.,  the  defend- 
ant's evidence  was,  that  he  had  purchased  from 
the  plaintiff  a  house  under  written  articles  of 
agreement  duly  executed  by  both  of  them;  that 
before  the  time  at  which  the  plaintiff  agreed  to 
give  possession,  he  discovered  that  the  plaintiff 
proposed  to  take  the  heater  and  gas  fixtures  with 
him ;  that  he  (defendant)  claimed  that  they  were 
already  his,  inasmuch  as  they  passed  as  appurte- 
nant to  the  real  estate,  but  that  plaintiff  was 
about  then  and  there  to  remove  them,  and  that 
he,  to  save  the  damage  to  the  house,  and  to  the 
articles  in  question,  gave  the  note  in  suit,  pur- 
posely making  it  non-negotiable,  in  order  that 
the  question  of  ownership  might  thereafter  be 
settled. 


The  defendant  offered  to  prove  that  the  plain- 
tiff had  agreed  (before  the  execution  of  the  writ- 
ten agreement)  that  the  gas  fixtures  and  heater 
should  go  with  the  house  for  the  price  agreed 
upon. 

Objected  to.  Objection  sustained.  Exception. 
(Third  assignment  of  error.) 

The  articles  in  question  were  not  mentioned 
in  the  written  agreement.  In  the  general  charge 
his  Honor  said :  [I  am  unable  to  see  under  the 
testimony  any  proof  of  that  duress,  which,  under 
the  law,  would  avoid  a  contract.  An  act  influ- 
enced by  a  desire  for  peace,  and  to  avoid  a  con- 
test as  to  a  civil  right,  is  not  duress  in  law,  when 
this  desire  is  the  ruling  and  controlling  motive. 
I  can  see  no  evidence  of  a  physical  duress  or 
constraint;  and  there  was  no  fraud,  which  con- 
structively amounts  to  constraint,  and  is  viewed 

by  the  law  as  an  avoiding  duress The 

defendant  alleges  fraud.  I  am  unable  to  discern 
it.  The  plaintiff  stood  on  his  rights  under  the 
written  agreement ;  and  that  was  the  final  action 
of  both.  The  defendant,  after  the  agreement 
was  signed,  bargained  or  dickered  for  these  fix- 
tures, until  the  plaintiff  reduced  his  claim  on 
their  account  to  Jiio,  and,  as  he  declares,  drew 
it  in  a  form  that  was  non-negotiable  by  purposely 
omitting  the  words  "order  or  bearer.**  This 
was  a  trick  neither  moral  nor  honorable,  for  his 
purpose  was  to  resist  its  payment,  and  make  de- 
fence against  it  at  maturity  in  the  hands  of  the 

payee Under  the  written  agreement 

for  the  sale  and  conveyance  of  these  premises,  I 
charge  you  distinctly  the  plaintiff  had  a  right  to 
remove  the  fixtures,  as  to  which  the  contention 
arose.  I  further  charge  you  that  this  agreement 
cannot  be  changed,  altered,  or  modified  by  parol 
evidence  of  what  occurred  before  its  execution. 
What  was  said  and  agreed  immediately  at  the 
time  of  its  execution,  and  which  led  to  its  execu- 
tion on  the  part  of  the  defendant,  may  be  en- 
forced as  a  part  of  it.  I  can  find  no  evidence  of 
any  such  modifying  agreement  made  at  the  time 
of  its  execution  or  subsequently  thereto,  and 
therefore  I  repeat,  if  you  believe  the  entire  evi- 
dence in  the  case  your  verdict  will  be  for  the 
plaintiff.  ....  If  the  defendant  had  a  legal 
remedy,  and  resorted  to  a  compromise,  he  is 
bound  by  its  terms.  Therefore  it  is  apparent 
that  this  note,  whether  viewed  simply  as  the  con- 
sideration of  the  plaintiff's  right  to  the  fixtures 
or  as  a  compromise  of  his  illegal  claim  to  remove 
them,  may  be  enforced  against  the  defendant.] 

Verdict  and  judgment  for  plaintiff.  Defendant 
took  this  writ,  assigning  as  error  the  rejection  of 
the  above  offer  of  testimony,  and  the  portions  of 
the  charge  inclosed  in  brackets. 

Geo,  N,  Corson,  for  plaintiff  in  error. 

It  was  not  for  the  Court  to  discover  fraud,  the 
question  should  have  been  left  to  the  jury. 
Bank  v.  Maxwell,  31  Sm.  139. 
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If  a  note  be  given  under  the  belief  that  an  in- 
debtedness exists,  and  it  afterward  appears  that 
none  in  fact  does  exist,  the  payee  cannot  re- 
cover. 

Bond  V,  Bronsin,  30  Sm.  360. 

The  refusal  of  the  offer  to  show  the  agreement 
of  the  parties  was  manifest  error. 

Chas.  Hunsicker,  for  defendant  in  error. 

May  7,  1879.  The  Court.  There  is  no 
doubt  that  the  Court  below  erred  in  excluding 
the  defendant's  offer  to  show  by  parol  evidence 
that  the  plaintiff  had  agreed  that  the  gas  fixtures 
and  heater  should  go  with  the  house.  They 
were  personal  property,  and  so  were  the  subjects 
of  oral  grant  or  reservation.  The  written  agree- 
ment embraced  realty  exclusively,  and  there  is 
nothing  in  it  which  precludes  a  collateral  agree- 
ment concerning  personal  property.  Growing 
crops  pass  by  deed  as  appurtenant  to  land,  and 
yet,  as  they  are  by  custom  personalty,  a  parol 
reservation  of  them  is  good.  (Bachenstoss  v, 
Stahler's  Adm'rs,  9  Casey,  251;  Harbold  v, 
Keister,  8  Wr.  392.)  If,  then,  growing  crops 
may  be  so  dealt  with,  we  see  no  reason  for  deal- 
ing otherwise  with  a  portable  heater  and  gas 
fixtures. 

This  error,  however,  is  harmless.  Whether 
there  was  such  an  agreement  or  not  was  a  matter 
about  which  the  parties  disputed,  the  one  affirm- 
ing, the  other  denying.  Such  being  the  case, 
the  plaintiff  had  a  right  to  retain  the  property 
until  the  question  was  legally  settled.  The  de- 
fendant, however,  professed  to  acquiesce  in  the 
plaintiff's  view  of  the  matter,  and  after  some  bar- 
gaining and  cheapening,  executed  and  delivered 
the  note  in  controversy,  and  so  got  possession  of 
the  disputed  articles.  There  was  in  this,  on  the 
part  of  the  plaintiff,  neither  duress  nor  fraud. 
He  had  a  right  to  insist  on  his  understanding  of 
the  arrangement,  and  to  make  it  the  subject  of 
compromise,  and  we  agree  with  the  learned  Judge 
who  tried  this  case,  that  the  defendant's  smaJl 
trick  in  purposely  making  his  note  non-negotia- 
ble, in  order  that  he  might  get  possession  of  the 
disputed  property,  and,  at  the  same  time,  leave 
the  way  open  to  impeach  his  contract,  was 
neither  honorable  nor  honest.  Judgment  af- 
firmed. 

Opinion  by  Gordon,  J. 


Common  Uleas— fEquitfi. 


C.  P.  No.  I.  June  9, 1879. 

Young   Men's    Christian    Association    v. 

Donohugh,     Collector    of     Delinquent 

Taxes. 

Constitutional  law — Taxes  and  taxation — Ex- 
emption of  *' institutions  of  purely  public 
charity'— Art.  IX.  Sec.  i  of  Constitution — 
Act  of  May  14 ,  1874 — Apportionment,  for  pur- 
poses of  taxation,  of  building  owned  by 
charitable  association  and  occupied  in  part 
by  lessees  paying  rent — Such  portions  from 
which  rents  are  derived  are  not  exempt — ThcU 
such  income  is  applied  towards  the  support  of 
the  charity  is  no  ground  for  exemption  of  tfu 
rented  portions — The  portion  actually  used  and 
occupied  by  the  charity  is  exempt — Abatement 
of  assessment  to  the  extent  of  the  exempt  por- 
tions. 

Motion  to  continue  preliminary  injunction. 
Hearing  on  bill  and  answer. 

Bill  in  equity,  filed  by  the  Young  Men's  Chris- 
tian Association  of  Philadelphia,  against  William 
J.  Donohugh,  Collector  of  Deliquent  Taxes  of 
the  City  of  Philadelphia,  to  restrain  the  defendant 
from  proceeding  to  collect  taxes  assessed  against 
the  complainants*  building  and  lot  for  the  years 
1874, 1875,  1876,  and  1877,  exceeding  in  amount 
2 14,000. 

The  bill  averred  that  the  association  com- 
plainant had  been  duly  incorporated  by  Act  of 
May  2,  1857 ;  that  the  objects  of  the  said  corpo- 
ration as  set  out  in  its  Constitution  and  preamble 
were,  inter  alia,  as  follows ; — 

PREAMBLE. 

We,  the  subscribers,  actuated  by  a  desire  to  promote 
evangelical  religion  among  young  men  residing  in  or 
visiting  thb  city  and  its  vicinity ;  and  impressed  with  the 
importance  of  concentrated  effort  in  accomplishing  that 
object,  and  desirous  of  forming  an  association  in  which 
we  may  together  labor  for  the  great  end  proposed,  herebfr 
agree  to  adopt  for  our  government  the  following — 

CONSTITUTION. 

Art.  I.  Sec.  2.  The  object  of  thb  association  shall  be 
the  improvement  of  the  spiritual,  mental,  and  social  con- 
dition of  young  men. 

Art.  IV.  Sec.  i.  The  members  of  this  association  shall 
seek  out  young  men,  resident  or  strangers  in  Philadelphia, 
and  endeavor  to  bring  them  under  moral  and  religions 
influences;  aid  them  in  selecting  boarding  places  and 
means  of  employment;  introduce  them  to  the  members 
and  privileges  of  this  association ;  secure  their  attendance 
at  some  place  of  worship  on  the  Sabbath ;  and  by  every 
means  possible  surround  them  with  Christian  influences. 

That  in  pursuance  of  this  design  they  had 
erected  a  large  and  handsome  building  at  the 
southeast    comer    of   Fifteenth    and    Chestnut 
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Streets,  in  the  said  city,  containing  a  library  and 
reading-room,  parlor,  lecture  halls,  students* 
class-rooms,  gymnasium,  etc.;  that  the  reading- 
room  and  parlor,  the  lectures  on  scientific  and 
other  subjects,  delivered  under  the  auspices  of 
the  association,  and  the  **  social  gatherings*'  were 
**free  to  all,  especially  young  men,**  whether 
members  of  the  association  or  not;  but  that 
members  only  could,  under  certain  regulations, 
use  the  gymnasium  and  take  books  from  the 
library  for  use  out  of  the  building.  That  with 
the  exception  of  the  first  floor,  which  was  rented 
out  as  stores,  and  the  lecture  hall,  which,  when 
not  used  by  the  association,  was  also  rented  out, 
and  three  small  rooms  up  stairs,  the  whole  building 
was  in  actual  occupation  by  the  association ;  that 
all  income,  derived  from  whatever  sources,  was 
applied  only  to  the  charitable  purposes  of  the  asso- 
ciation, and  that  no  officer  or  member  received 
any  private  pecuniary  profit ;  that  while  the  aim 
of  the  association  was  to  throw  Christian  influ- 
ences over  young  men,  this  was  without  reference 
to  any  creeds  or  denominations,  and  that  there 
was  no  necessity  for  those  visiting  the  building 
for  other  purposes  to  hear  or  witness  the  exer- 
cises having  this  especial  object  in  view;  that 
they  were  advised  and  aver  that  they  are  a  cor- 
poration for  charitable,  benevolent,  and  literary 
uses,  and  that  the  said  real  estate  was  held  simply 
and  solely  for  the  purely  public  charity  of  the 
complainant.  Finally,  that  the  defendant,  as 
Collector  of  Delinquent  Taxes,  is  about  to  pro- 
ceed against  complainants  to  collect  taxes  as- 
sessed against  the  whole  of  said  building. 

The  bill  prayed  (i)  for  a  declaration  that  the 
association  was  a  **  purely  public  charity**  and 
an  association  and  institution  of  learning,  bene- 
volence, and  charity.  (2)  For  a  decree  that  the 
said  real  estate,  by  virtue  of  the  Constitution  and 
the  Act  of  May  14,  1874,  is  exen  pt  from  taxa- 
tion. (3)  Or,  if  the  Court  should  be  of  opinion 
that  the  portion  of  the  building  from  which  rent 
is  derived  is  liable  to  taxation,  for  a  decree  that 
the  other  portions  thereof  which  are  actually  in 
use  by  said  association,  are  exempt  from  taxation. 
(4)  Injunction.     (5)  General  relief. 

The  answer  denied  that  the  complainants  were 
a  corporation  for  **  charitable,  benevolent,  and 
literary  purposes,**  and  an  **  institution  of  purely 
public  charity**  within  the  meaning  of  Art.  IX. 
Sec.  I  of  the  Constitution,  and  of  the  Act  of 
May  14,  1874;  and  averred  that,  even  if  it  were 
so,  the  said  building  would  still  be  subject  to 
taxation,  under  the  proviso  contained  in  the  said 
Act,  as  being  real  property  from  which  an  in- 
come or  revenue  was  derived. 

Robert  H.  Hinckley ^  Jr,  {Junkin,  with  him), 
for  the  motion. 

The  association  is  a  purely  public  charity.  Its 
benefits  are  not  limited  to  a  cUss.    The  word 


"Christian**  in  the  corporate  title  is  used  in  its 
broad  sense  as  contradistinguished  from  the  word 
heathen. 

Is  the  rent  derived  from  a  portion  of  the  build- 
ing **  income**  within  the  meaning  of  the  Act  of 
May  14,  1874?  Income  is  gain  or  profit.  There 
is  none  here.  The  rent  derived  does  not  meet 
the  interest  on  the  mortgage.  The  rents  are  ap- 
plied to  the  same  uses  as  those  for  which  the 
association  was  established.  In  the  Philadelphia 
Library  Case  (5  Weekly  Notes,  i  96),  Mitchell, 
J.,  said :  **  It  is  not  a  question  how  the  revenue 
is  derived,  but  to  what  purpose  and  with  what 
intent  it  is  devoted.**  The  intent  of  the  law  is 
to  exempt  charities.  Now,  where  the  principal 
portion  of  a  building  is  used  for  charitable  pur- 
poses, and  another  part  of  the  same  is  made  to 
contribute  to  the  support  of  the  charity,  if  we 
tax  the  whole  we  defeat  the  intent  of  the  law, 
yet  it  seems  impracticable  to  separate  such  por- 
tions for  the  purposes  of  taxation.  Under  the 
Constitution  and  the  will  of  the  Legislature,  the 
greater  overshadows  the  less,  so  as  to  exempt  the 
whole. 

Christian  Kneass  (^Powell,  with  him),  contra. 

Under  Art.  IX.  of  the  Constitution  "all  taxes 
shall  be  uniform.**  But,  the  Legislature  has  power 
to  exempt  certain  properties,  the  Constitution 
specifying  how  and  what;  and  to  carry 'out  this 
provision  the  Act  of  May  14,  1874,  was  passed, 
exempting  public  charities.  Is  this  association 
purely  a  public  charity  ?  In  the  preamble  to  the 
charter  it  is  stated,  among  other  things,  that  the 
object  of  the  association  is  the  promotion  of 
**  evangelical  religion.**  Under  this  term  several 
classes  of  the  community,  viz.,  Roman  Catholics, 
Jews,  Unitarians,  etc.,  are  excluded.  In  order 
to  make  it  a  public  charity,»it  must  be  indefinite 
in  its  objects  and  open  to  the  whole  public. 

[Peirce,  J.  The  term  ** evangelical**  has  a 
larger  sense  than  that  given  it  by  a  particular  de- 
nomination ;  its  origin  indicates  a  proclamation 
of  good  tidings  from  Heaven  to  men.] 

[Allison,  P.  J.  **  Evangelical'*  means,  hold- 
ing to  the  fundamental  doctrines  of  the  Christian 
faith.  Under  this  the  Roman  Catholic  Church 
would  be  included.] 

Yet,  in  the  common  acceptation  of  the  term 
they  are  not  included.  Inasmuch  as  this  insti- 
tution is  shut  against  one  or  more  classes,  it  is  in 
so  far  private,  and  not  public. 

Exemption  from  municipal  taxation  is  equiva- 
lent to  an  appropriation  of  money  from  the  city, 
and  an  appropriation  would  be,  in  this  case,  con- 
trary to  the  provisions  of  the  Constitution  pro- 
hibiting preferences  to  sects  and  forbidding  ap- 
propriations for  their  benefit. 

School  District  of  Upper  Dari»y  v.  The  Rector,  etc., 

of  St.  Stephen's  Church,  34  Lee:.  In^  291. 
Donohughs  Appeal,  5  Weekly  Notes,  196. 

The  proviso  to  the  Act  of  1874  expressly  pro- 
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videti  that  all  property,  real  or  personal,  **  other 
than  that  in  actual  occupation  for  the  purposes 
of  the  charity,"  shall  be  taxed.  The  occupation 
of  portions  of  the  building  as  stores  has  no  rela- 
tion to  the  promotion  of  **  evangelical  religion." 

It  is  admitted  that  the  building  is  not  used 
**  exclusively  for  the  purposes  of  the  charity," 
and  the  spirit  of  the  law  being  in  favor  of  uni- 
formity and  against  exemption,  the  law  should 
be  construed  strictly  ag^nst  the  claim  for  ex- 
emption. It  is  impossible  to  apportion  the  rooms 
and  enforce  the  collection  of  taxes  assessed  on 
particular  rooms. 

HinckUyy  in  reply. 

Young  men,  strangers  or  resident  in  Philadel- 
phia, it  matters  not  who,  come  within  the  objects 
of  the  association;  and  the  association  comes 
within  Mr.  Binney's  definition  of  a  charity  in 
Price  V.  Maxwell  (4  Cas.  23).  The  whole  build- 
ing is  necessary  for  the  purposes  of  the  associa- 
tion, part  for  the  use  of,  and  part  for  the  support 
of,  said  association. 

C.  A.  V. 

July  12,  1879.  The  Court.  We  are  asked 
to  restrain  the  defendant  from  collecting  taxes 
which  have  been  assessed  against  the  real  estate 
belonging  to  the  plaintiffs,  situate  at  the  south- 
east corner  of  Fifteenth  and  Chestnut  Streets. 
The  claim  of  exemption  is  founded  upon  the 
assertion  that  the  corporation  plaintiff  is  a  chari- 
table, benevolent,  and  literary  institution,  whose 
property  is  protected  from  taxation  by  the  Con- 
stitution of  the  Commonwealth,  and  by  an  Act 
of  Assembly  of  May  14,  1874  (P.  L.  158) 
passed  to  carry  into  effect  the  first  section  of  the 
ninth  article  of  the  fundamental  law  of  the  land. 
This  section  reads  as  follows:  **All  taxes  shall 
be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  but  the  General  Assembly 
may,  by  general  laws,  exempt  from  taxation 
public  property  used  for  public  purposes,  actual 
places  of  religious  worship,  places  of  burial,  not 
used  or  held  for  private  or  corporate  profit,  and 
institutions  of  purely  public  charity." 

The  reading  of  this  section  shows  that  the 
Constitution  does  not  of  itself  exempt  any  kind 
of  property  from  taxation ;  on  the  contrary  it 
starts  out  with  the  assertion  that  all  taxes  shall  be 
uniform ;  that  is,  they  are  not  to  vary  or  be  dif- 
ferent, but  are  to  be  of  the  same  form  and  man- 
ner, so  that  there  should  be  agreement  not  only 
as  to  the  rates  of  assessment,  but  as  to  the  kind 
or  description  of  property  upon  which  taxes 
should  be  assessed.  Uniformity  can  only  be 
secured  by  adhering  to  a  rule  which  is  equal  and 
consistent  in  its  application.  But,  diough  the 
principle  of  equality  or  imiformity  is  thus  broadly 
asserted,  power  is  at  the  same  time  given  to  the 


Legislature  to  depart  from  the  rule  which  is  thus 
laid  down.  The  General  Assembly  is  authorized 
to  exempt  from  taxation  the  kinds  of  property 
mentioned  in  the  first  section  of  the  ninth  arti- 
cle. This  grant  of  power  is  limited  and  re- 
stricted :  thus  far  may  they  go,  but  no  farther. 
It  is  claimed  by  the  plaintiffs  and  denied  by  the 
defendant  that  the  Young  Men's  Christian  Asso- 
ciation, is,  in  the  language  of  the  Constitution,  a 
**  purely  public  charity,"  and  that  it  falls  clearly 
within  the  exemption  provided  for  in  the  Act  of 
1874,  being  an  association  or  institution  of 
learning,  benevolence  or  charity,  and  that  it  is 
maintained  by  public  and  private  charities. 

The  object  of  the  association,  as  set  forth  in 
article  ist,  section  2d,  of  the  charter,  is  the  im- 
provement of  the  spiritual,  mental,  and  social 
condition  of  young  men.  This  gives  to  the 
charity  its  general  and  public  character.  Its 
object  is  the  improvement  of  young  men,  with- 
out limitation  or  restriction.  All  are  to  be  bene- 
fited alike ;  all  are  placed  upon  the  same  level ; 
this  makes  the  charity  purely  public,  or,  as  it  is 
defined  in  the  case  of  the  Philadelphia  Library 
(5  Weeicly  Notes,  196),  this  gives  it  an  indefi- 
nite or  unrestricted  quality.  The  means  to  be 
employed  in  the  accomplishing  the  objects  sought 
to  be  attained  are  expressed  in  article  4,  section, 
I.  Young  men,  residents  or  strangers  in  Phila- 
delphia, are  to  be  sought  out  and  the  endeavor 
made  to  bring  them  under  moral  and  religious 
influences ;  to  help  them  obtain  boarding  places 
and  employment ;  introduction  to  the  members 
and  privileges  of  the  association;  secure  their 
attendance  at  some  place  of  religious  worship, 
and  surround  them  with  Christian  influences.  It 
is  in  furtherance  of  the  purpose  thus  expressed 
that  the  hall  or  building  has  been  erected  upon 
the  lot  at  Fifteenth  and  Chestnut  Streets.  And 
the  bill  recites  that  the  plaintiffs  have  provided  a 
large  reading-room  and  library,  a  furnished 
parlor,  that  they  have  two  halls,  in  which  lec- 
tures on  scientific  and  other  topics  are  given  ; 
that  these  privileges  are  open  to  all  young  men, 
whether  members  of  the  association  or  not.  In 
addition  to  these  advantages,  plaintiffs  maintain 
an  employment  bureau,  and  have  fitted  up  a 
gymnasium  for  the  use  of  the  members  and  visit- 
ors. It  does  not  take  from  the  public  character 
of  the  charity  that  the  privilege  of  taking  books 
out  of  the  library  and  the  use  of  the  gymnasium 
are  subject  to  regulations  and  conditions  which 
are  equal  in  their  operations.  This  point  was 
considered,  in  the  able  opinion  of  Judge  Mitch- 
Eix,  in  the  case  of  the  Philadelphia  Library 
(supra).  Such  regulations  are  within  the  im- 
plied power  of  the  body  as  necessary  to  its  pro- 
per regulation  and  control.  Nor  does  it  inake 
against  the  conclusion  that  this  corporation  is  a 
public  charity,  that  in  the  preamble  to  the  con- 
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stitution  it  is  recited  that  the  subscribers  desire 
to  promote  evangelical  religion  among  young 
men.  The  criticism  upon  the  term  **  Evangeli- 
cal" is  not  borne  out  by  the  definition  of  the 
word  according  to  accepted  authority.  Webster 
defines  its  meaning  to  be  *  *  according  to  the  Gos- 
pel ;  consonant  to  the  doctrines  and  principles  of 
the  Gospel ;  contained  in  the  Gospel ;  sound  in 
the  doctrines  of  the  Gospel,  orthodox."  That 
the  word  is  sometimes  employed  in  a  more  nar- 
row and  restricted  sense  does  in  no  particular 
deprive  the  plaintiffs  of  their  just  claim  to  its  use 
in  its  more  broad  and  catholic  signification,  and 
that  this  is  its  true  meaning  as  used  in  the  pream- 
ble, is,  we  think,  most  evident  from  all  that  we 
have  extracted  from  articles  i  and  4  of  the  Con- 
stitution. 

In  view  of  the  repeated  decisions  of  the  Su- 
preme Court  of  our  own  State,  which  will  be 
found  digested  in  Price  v.  Maxwell  (4  Casey, 
23),  and  in  Miller  v.  Porter  (3  P.  F  S.  292),  no 
one  can,  we  think,  doubt  that  this  is  a  religious 
and  charitable  use ;  and  that  it  is  a  pure  charity 
is  settled  by  the  fact  that  no  profit  or  gain  accrues 
to  its  members;  and  it  is  public,  because  its 
benefits  are  open  and  free  to  all  young  men.  It 
falls  within  the  definition  that  in  law  religious 
and  charitable  uses  mean  legal  acts  done  for  the 
promotion  of  piety  among  men,  for  the  purpose 
of  relieving  their  sufferings,  enlightening  their 
ignorance,  and  bettering  their  condition.  It 
may  also  be  gauged  by  the  forcible  and  eloquent 
language  employed  by  Mr.  Binney  in  his  argu- 
ment in  support  of  the  will  of  Girard,  in  defining 
in  general  terms  that  which  constitutes  a  charity 
or  a  religious  use: — **  Whatever  is  given  for  the 
love  of  God,  or  for  the  love  of  our  neighbor,  in 
the  catholic  and  universal  sense ;  given  from 
these  motives  and  to  these  ends,  free  from  the 
stain  or  taint  of  every  consideratipn  that  is  per- 
sonal, private  or  selfish,  is  a  gift  for  a  charitable 
use,  according  to  that  religion  from  which  the 
law  of  charitable  uses  has  been  derived.  The 
love  of  God  is  the  basis  of  all  that  is  bestowed 
for  His  honor,  the  building  up  of  His  church, 
the  support  of  His  ministers,  the  religious  instruc- 
tion of  mankind.  The  love  of  his  neighbors  is 
the  principle  that  prompts  and  consecrates  the 
use.  The  current  of  these  two  great  affections 
finally  run  together,  and  they  are  at  all  times  so 
near  that  they  can  hardly  be  said  to  be  sepa- 
rated." 

The  question  which  still  remains  to  be  con- 
sidered is  more  difficult  of  solution  than  the  one 
which  we  have  just  considered.  If  we  are  right 
in  the  conclusion  that  this  is  a  purely  public 
charity,  is  the  property  in  question,  under  the 
admitted  facts  of  the  case,  exempt  from  taxa- 
tion ?  The  question  is  suggested  by  the  proviso 
to  the  Act  of  1874,  that  *'all  property,  real  or 


personal,  other  than  that  which  is  in  the  actual 
use  and  occupation  for  the  purposes  aforesaid, 
and  from  which  a  revenue  is  derived,  shall  be 
subject  to  taxation,  except  where  exempted  by 
law  for  State  purposes,  and  nothing  herein  con- 
tained shall  exempt  the  same  therefrom."  Pro- 
perty which  belongs  to  a  purely  public  charity  is 
not  exempt  unless  it  is  in  actual  use  and  occupa- 
tion for  the  purposes  aforesaid,  as  applicable  to 
this  case  or  the  purpose  of  this  charity,  and  unless 
it  is  used  and  occupied  in  such  manner  that  no 
income  or  revenue  is  derived  from  it.  In  the 
language  of  the  proviso,  if  not  in  actual  use  or 
occupation  of  the  charity,  or  for  the  purposes  of 
the  charity,  and  if  an  income  or  revenue  is  de- 
rived from  it,  it  shall  be  subject  to  taxation. 

It  is  set  up  in  the  fourth  paragraph  of  the  an- 
swer, and  it  is  not  denied  by  the  plaintiff,  that 
the  whole  of  the  lower  floor  or  story  of  the  build- 
ing is  rented  for  stores ;  that  three  small  rooms 
upstairs  are  rented ;  that  the  public  hall  is  rented 
from  time  to  time  when  not  in  actual  use  by  the 
complainants  for  their  work,  and  a  large  annual 
income  is  derived  from  said  rents,  stated  by  the 
plaintiff  to  have  amounted  to  I2 1,000  for  the 
year  1876. 

These  facts  admitted,  the  plaintiffs  contend 
that,  constructively  at  least,  the  whole  of  the 
building  is  in  their  use  and  occupation  ;  that  the 
entire  income  derived  from  it  is  needed  for  and 
is  actually  used  in  carrying  on  the  work  of  the 
association,  and  that  they  are  therefore  within 
the  spirit  of  the  proviso  of  the  Act  of  1874.  But  • 
is  this  the  correct  rendering  of  the  Act  under 
which  this  exemption  is  claimed?  If  the  portions 
of  the  building  which  are  rented  consisted  of 
separate  structures  upon  the  lot  at  Fifteenth  and 
Chestnut  Streets  it  would  hardly  be  pretended 
that,  if  rented  to  strangers  as  dwellings  or  stores, 
whatever  use  might  be  made  of  the  income,  that 
they  would  not  be  taxable  under  the  Act  of  1874. 
Can  taxation  of  that  portion  of  the  building  not 
in  actual  physical  occupation  of  the  plaintiffs,  for 
which  rent  is  paid  to  them,  be  avoided  by  appro- 
priation of  income  to  the  maintenance  of  the 
charity?  Not  unless  we  disregard  the  plain  letter 
of  the  law,  because  it  is  property  other  than  that 
which  is  in  actual  use  and  occupation  of  the 
plaintiffs  for  the- purposes  of  their  organization, 
and,  because  not  being  so  used  and  occupied  by 
them,  they  derive  an  income  or  revenue  by  a  use 
not  connected  with  the  charity,  much  less  grow- 
ing out  of  it  or  inseparably  associated  with  its 
proper  administration. 

The  position  assumed  by  the  complainants  that 
appropriation  of  income  is  equivalent  to  actual 
use  and  occupation  is,  in  our  judgment,  so  strange 
and  is  such  a  marked  departure  from  the  letter 
of  the  law,  and  it  seems  so  foreign  to  that  which 
appears  to  have  been  in  the  mind  of  the  Legisla- 
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ture,  that  we  are  compelled  to  reject  this  inter- 
pretation, and  to  adopt  another  which,  we  think, 
is  more  in  harmony  with  the  reason  and  spirit  of 
the  Act.  This  proviso  appears  to  have  been  in- 
tended to  guard  against  an  abuse  of  the  privilege, 
when,  under  constitutional  authority,  the  Legis- 
lature granted  exemption  to  the  several  classes  of 
holders  of  property  mentioned  in  the  Act,  among 
others,  to  institutions  of  learning,  benevolence, 
or  charity,  with  the  grounds  thereto  annexed  and 
necessary  for  the  occupancy  and  enjoyment  of 
the  same.  Now,  how  easy  it  would  be  to  organize 
purely  public  charities  which  might,  with  a  lot 
and  building  equal  to  or  greater  than  that  of  the 
plaintiff,  require  but  a  small  room  or  office  in  the 
structure  for  the  transaction  of  their  business, 
and  claim  to  rent  the  rest  of  it,  from  which  a 
large  income  or  revenue  would  be  derived.  This 
would,  probably,  be  regarded  as  an  abuse  of  the 
privilege,  and  yet  in  principle  it  would  differ  but 

ria  degree  from  the  case  in  hand,  tl'he  present 
plaintiffs  occupy  for  the  purpose  of  their  charity 
probably  about  one-half  of  the  building  in  ques- 
tion, which  is,  under  the  law,  exempt.  Of  that 
portion,  however,  from  which  rent  or  income  is 
derived,  and  which  they  do  not  occupy,  the  claim 
of  exemption  is  not,  we  hold,  well  founded.  It 
may  be  difficult,  but  it  does  not  seem  an  impos- 
sible thing,  to  ascertain  the  true  valuation  of  the 
interest  in  the  property  which  is  subject  to  the 
payment  of  taxes ;  probably  the  rental  value  ot 
the  portion  for  which  rent  is  received  might  af- 

•  ford  a  standard  which  would  very  nearly,  if  not 
accurately,  draw  the  line  between  that  which  is 
subject  to  taxation  and  that  which  is  not.  For 
whatever  interest  or  valuation  the  property  is 
taxable,  the  taxes  so  imposed  would,  of  course, 
bind  the  whole  property.  If  hardships  or  diffi- 
culties should  arise,  by  which  the  interest  of  the 
charity  might  be  put  in  jeopardy,  by  reason  of 
such  an  assessment  of  taxes,  there  would  be  no 
just  cause  for  complaint,  for  such  difficulties  are 
of  their  own  creation,  all  of  which  can  be  avoided 
by  paying  the  taxes  out  of  the  income  derived 
from  that  portion  of  the  property  which  is  not  in 
their  actual  use  and  occupation  for  the  purposes 
of  the  charity. 

Upon  a  full  consideration  of  this  question, 
which  is  without  precedent,  and  therefore  to  be 
decided  upon  the  governing  principles  as  we  un- 
derstand them,  we  believe  that  substantial  justice 
will  be  reached  and  the  law  upheld  by  giving  the 
association  the  benefit  of  freedom  from  taxation 
for  so  much  of  their  premises  as  is  in  their  actual 
use  for  the  purpose  of  the  charity,  and  to  hold 
that  those  portions  which  are  rented  to  and  occu- 
pied by  strangers  for  business  or  traffic,  for  the 
use  of  which  income  in  the  shape  of  rent  is  re- 
ceived by  the  plaintiffs,  are  subject  to  an  assess- 
ment and  payment  of  tax  according  to  a  just 
valuation. 


The  preliminary  injunction  will  be  continued 
until  a  proper  abatement  of  the  tax  which  is 
claimed  has  been  made  on  the  basis  of  this 
opinion. 

Opinion  by  Allison,  P.  J. 


€ommon  iJleas— 2.ato. 


C.  P.  No.  3.  June  14,  1879. 

Schultz  V.  Wilde. 
Affidavit  of  defence  law — Particularity  of  stcUe- 
ment — Guarantee  of  quality  of  goods  sold- — 
Vendor  and  vendee. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  Assumpsit  on  promissory  notes 
by  payee  against  the  maker. 

The  affidavit  and  supplemental  affidavit  of  de- 
fence set  forth  that  the  plaintiff  came  to  defend- 
ant's place  of  business,  and  offered  to  sell  him 
tobacco,  naming  the  price,  and  using  these 
words:  '*I  guarantee  the  tobacco  to  bum  and 
hold  fire.'*  Upon  this  guaranty  the  defendant 
ordered  the  tobacco  to  be  delivered  to  him,  and 
gave  the  plaintiff  the  notes  in  this  suit.  I'hat  after 
it  was  delivered  to  defendant,  he  discovered  that 
it  entirely  failed  to  be  of  the  quality  agreed  upon 
and  guaranteed ;  that  it  would  not  burn  and  hold 
fire  at  all,  but  was  entirely  unfit  for  use.  The 
expression  **  it  would  burn  and  hold  fire"  is  well 
known  in  the  trade,  and  means  that  where  the 
tobacco  is  prepared  for  use  that  it  will  when  ignited 
burn  and  hold  fire.  Defendant  has  lost  all  the 
labor  expended  in  having  said  tobacco  made  up 
into  cigars,  and  has  lost  customers  in  his  trade, 
and  other  losses  greatly  in  excess  of  the  amount 
of  said  notes  by  reason  of  the  failure  of  said  to- 
bacco to  be  of  the  quality  warranted. 
Randal  Morgan^  for  the  rule. 
Where  goods  are  sold  on  an  express  warranty  of 
quality,  and  are  not  as  warranted,  defendant  can 
retain  the  goods,  and  set  off,  in  an  action  for  the 
price,  the  deficiency  of  consideration  thus  arising, 
but  cannot  retain  both  the  goods  and  their 
worth. 

FrankenBeld  v.  Freyman,  x  Har.  56. 

Dailey  v.  Green,  3  Id.  118. 

Buflington  v.  Quantin,  5  Id.  310. 

Youghiogheny  Iron  Co.  v.  Smith,  16  Sm.  340. 
A  set  off  to  be  available  in  an  affidavit  of  de- 
fence must  be  exact  as  to  time,  amounts,  etc. 

Watson  y.  Galloway,  i  Weekly  Notes,  109. 

Callahan  v^  Mann,  i  Id.  104 

Greenwood  v.  Murray,  2  Id.  507. 

Louchbeim  v,  Becker,  3  Id.  449. 
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Louis  Brkgy  (with  him  'F,  A,  Brkgy)^  contra. 
The  affidavit  sets  forth  an  express  warranty  and 
failure  thereof.      The  contract  was  executory, 
therefore  the  rule  caveat  emptor  does  not  apply. 
Dodd  V,  Kirk,  2  Wbekly  Notes,  260. 
Taylor  v.  North,  3  Id.  170. 
The  affidavit  is  similar  to  the  one  filed  in  Taylor 
r.  North  (supra),  which  was  held  sufficient. 

There  having  been  a  warranty  and  breach,  de- 
fendant need  not  allege  the  return  of  the  goods. 
Steigleman  v.  Jeffries,  i  S.  &  R.  477. 
Borrekins  v.  Bevan,  3  R.  23. 
Rule  discharged. 


C.  P.  No.  4.  June  li,  1879. 

Mathews  v.  Glenn. 

Affidavit  of  defence  law — Book  entries  of  phy- 
sician— Lumping  charges  for  medicine  and  at- 
tendance— Insufficient  under  the  Act, 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  medical  services  and  medicine 
furnished. 

The  items  in  the  book  account,  of  which  a 
copy  was  filed,  were  slated  as  follows : — 
1872.     For  attendance  and  mds.,  etc. 
March  3-4.  To  2  vsts.,  mds.  and  vaccinating  2   I4.50 
5-6.  To  2  vsts., mds.,  and  vaccinating  I     3.50 

8.  To  vst.,mds.,  et  ad 1.25 

May  22-24.  1*0  2  vsts.,  mds.,  et  ext  ad.       .  2.75 

(Etc.  etc.  etc   up  to  May,  1875), 

with  a  credit  item  of   ...     .      I  00 

The  affidavit  of  defence  averred  that  J47.00 
of  the  items  were  not  furnished  within  six  years, 
and  moreover  the  paper  filed  was  **not  such  a 
book  of  original  entries  as  entitles  plaintiff  to 
judgment  thereon ;  that  the  whole  paper  is  made 
up  of  abbreviations  and  hieroglyphics,  and  is  en- 
tirely unintelligible,  except  as  to  the  figures  and 
the  words  in  the  beginning.*' 

Harrington,  for  the  rule. 

Mitcheson,  contra.  ■ 

Besides  being  unintelligible,  this  account 
lumps  the  charges  for  medicine  and  attendance, 
which  has  "been  declared  improper  by  Common 
Pleas  No.  2,  in — 

Birch  V.  Gregory,  7  Weekly  Notes,  147. 

The  Court.  On  the  strength  of  the  case  of 
Birch  V,  Gregory  in  Court  of  Common  Pleas 
No.  2,  we  will  discharge  the  rule,  There  should 
be  uniformity  of  practice  on  such  subjects  as  this, 
and  the  view  of  that  Court  is  reasonable  in  itself. 

Rule  discharged. 


C.  P.  No.  4.  June  28,  1879. 

Scattergood  v.  Carbeny. 

Statute  of  limitations — Does  not  begin  to  run  on 

a  promissory  note  until  expiration  of  days  of 

grace. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note,  dated  Feb- 
ruary 12,  1873,  payable  three  months  after  date. 
The  writ  issued  May  15,  1879.  The  affidavit  of 
defence  averred  that  it  was  barred  by  the  statute 
of  limitation. 

A,  'C  Seilen,  for  the  rule. 

The  cause  of  action  does  not  accrue  until  the 
expiration  of  the  last  day  of  grace,  and  it  is 
then  that  the  six  years  begin  to  run. 
Thomas  v.  Shoemaker,  6  W.  &  S.  179. 
Wickersham  v,  Russell,  i  Sm.  71. 

Rule  absolute. 


C.  P.  of  Lycoming  Co.  June  13,  1879. 

Faries  v.  Weisel  and  Dicrrcr. 

Practice — Appeal  from  judgment  of  alderman — 
When  transcript  cannot  be  treated  as  a  dec  la- 
ration  or  statement —  Compulsory  arbitration — 
Act  of  June  16, 18 j6 — In  what  cases  a  decla- 
ration necessary — Actions  ex  delicto  and  ex 
contractu. 

Rule  to  show  cause  why  the  rule  to  refer,  en- 
tered by  the  plaintiff,  should  not  be  stricken  off 
for  want  of  a  declaration. 

This  was  an  appeal  from  the  judgment  of  an 
alderman.  The  plaintiff,  without  filing  any 
declaration  or  statement,  entered  a  rule  to  refer 
all  matters  at  variance  between  the  parties  to 
arbitrators,  under  the  provisions  of  the  compul- 
sory arbitration  laws  of  June  16,  1836.  The 
defendant  subsequently  obtained  the  above  rule. 
C.  K.  Geddesy  for  the  rule,  cited  and  relied 
on  the  Act  of  June  16, 1836  (Purd.  Dig.  81,  82). 
The  words  "declaration  or  statement,*'  as  used 
in  the  Act  of  Assembly,  are  not  synonymous, 
but  mean  that  a  declaration  must  be  filed  when 
it  is  necessary  to  disclose  the  plaintiffs  cause  of 
action,  and  a  statement  may  be  filed  in  cases 
arising  ex  contractu. 

This  is  an  action  of  trespass,  and  in  all  actions 
ex  delicto  a  declaration  must  be  filed.     A  state- 
ment can  only  be  filed  in  actions  brought  on  a 
*'  verbal  promise,   book  account,  note,  bond, 
penal  or  single  bill." 
Purd.  Dig.,  1 166,  pi.  10. 
Holden  t/.  Wiggins,  3  Penna.  R.  469. 
Gamble  v.  Greaves,  7  Philad.  R.  433. 
Ellis  V,  Penington,  2  Weekly  Notes,  29. 
y.  M,  Wood,  contra. 
This  question  has  been  decided  in  this  Court 
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by  his  Honor  Judge  Gamble,  in  the  case  of  Page 
V.  Kelley  &  Platts. 

C.  A.  V. 
July  5, 1879.  The  Court.  The  above  stated 
case  originated  before  a  justice  of  the  peace,  and 
as  appears  by  the  transcript  filed,  the  summons 
was  issued  in  what  is  known  by  justices  of  the 
peace  as  **  trespass  and  damage."  Judgment 
was  entered  before  the  justices  in  favor  of  the 
plaintiff.  In  due  time  an  appeal  was  taken  by 
the  defendant,  and  a  transcript  from  the  justice 
of  the  peace  was  duly  filed  in  this  Court.  Subse- 
quently the  plaintiff,  without  filing  any  declaration 
or  statement,  entered  a  rule  to  refer,  etc.,  under 
the  compulsory  arbitration  laws.  The  defendants 
now  move  to  strike  off  the  rule  to  refer,  etc., 
for  want  of  a  declaration  or  statement.  The 
plaintiff  replies,  the  transcript  filed  is  a  compli- 
ance with  the  law.  By  the  compulsory  arbitra- 
tion laws  of  this  Commonwealth  (Act  of  June 
16,  1836,  Purd.  Dig.  81),  after  directing  how 
rules  to  refer,  etc.^  thereunder  shall  be  issued,  it 
is  provided  **That  it  shall  not  be  lawful  for  the 
plaintiff  in  any  suit  to  enter  such  rule,  until  after 
a  declaration  or  statement  of  the  cause  of  action 
shall  have  been  filed  by  him.**  In  the  view  we 
take  of  this  case,  it  will  not  be  necessary  to  con- 
sider the  fact  which  appears  on  the  record,  that 
all  the  papers  filed  in  this  case  were  filed  by  the 
defendant.  The  plaintiff  filed  no  declaration, 
statement,  transcript,  or  other  paper,  except  his 
praecipe  for  the  rule  to  refer.  We  think  the 
words  declaration  or  statement  are  not  synony- 
mous, as  used  in  the  Act  of  Assembly,  but  are 
to  be  understood  from  the  manner  in  which  they 
are  used  in  the  practice  of  our  courts.  At  com- 
mon law  there  was  no  such  thing  as  a  trial  or 
judgment  of  any  kind  by  adverse  process,  with- 
out a  declaration.  By  the  Act  of  Assembly  of 
27  March,  1806  (Purd.  Dig.  1 166),  judgments 
were  allowed  to  be  entered  on  a  statement,  in 
suits  brought  **  for  the  recovery  of  any  debt 
founded  on  a  verbal  promise,  book  account, 
note,  bond,  penal  or  single  bill,  or  all  or  any  of 
them."  By  our  rules  of  Court  many  judgments 
are  permitted  to  be  entered  on  statements  or 
copies  of  the  plaintiffs  claim  in  actions  ex  con- 
tractu. It  was  held  in  this  Court  by  his  Honor 
Judge  Gamble,  in  an  action  ex  contractu^  in  an 
opinion  filed  in  Page  v,  Kelley  &  Platts,  that 
when  the  transcript  from  the  justice  of  the  peace 
sets  out  the  nature,  character,  and  extent  of  the 
plaintiffs  demand,  it  constitutes  a  sufficient  state- 
ment of  the  plaintiffs  claim  to  sustain  a  judg- 
ment upon  an  award  of  arbitrators.  We  know 
of  no  statute,  rule  of  Court,  or  practice,  in  any 
of  the  Courts  of  this  State  where  a  statement  is 
permitted  to  take  the  place  of  a  declaration  in 
an  action  ex  delicto.  We,  therefore,  hold  that 
the  words  declaration  or  statement  in  this  Act  of 


Assembly  are  to  be  construed  as  follows  :  Rules 
to  refer  may  be  based  on  statements  only  in  such 
cases  where  judgments  are  permitted  to  be  taken 
on  statements  in  the  Courts,  and  in  all  other 
cases  declarations  must  be  filed. 

If  a  statement  could  be  filed  in  the  case  be- 
fore us,  we  think  the  transcript  filed  in  this  case 
falls  far  short  of  the  information  required  to  be 
given  in  a  statement.  If  judgment  was  entered 
on  an  award  in  this  case,  the  record  would  not 
show  what  the  injury  was  for  which  the  damage 
was  assessed.  All  that  would  appear  would  be 
that  the  summons  had  been  issued  in  **  trespass 
and  damage,"  and  that  on  hearing  a  judgment 
had  been  entered  for  the  plaintiff.  It  is  not 
claimed  that  the  transcript  filed  is  a  declaration, 
and  as  we  have  seen  no  statement  could  be  filed 
in  actions  ex  delicto^  and  even  if  a  statement 
might  be  filed  in  such  a  case,  the  transcript  is 
wholly  insufficient,  it  follows  that  the  rule  to 
refer  must  be  stricken  off,  and  the  rule  to  show 
cause,  etc.,  made  absolute. 

Opinion  by  Cummin,  P.  J. 


(!^rpjjans5'  €ourt^ 


May  19,  1879. 

Maguire's  Estate. 
Unincorporated  charitable  associcUion  not  a  part- 
nership^ but  a  quasi  corporation —  What  con- 
stitutes partnership — Competency  of  members 
of  such  association  as  witnesses,  upon  a  clcum 
presented  against  decedents   estate — Act  of 
April  /J,  i86g —  Claim  for  services  rendered  • 
— Evidence  necessary  to  support, 
Sur  exceptions  to  adjudication. 
From  the  adjudication  of  the  account  of  de- 
cedent's   administrator,   Thomas  Maguire,    the 
following  facts  appeared : — 

Alice  Maguire  died  intestate,  unmarried,  and 
without  issue.  Her  estate  consisted  of  a  deposit 
in  the  Beneficial  Saving  Fund  to  the  amount  of 
III 72.80.  The  only  claims  against  this  fund 
disputed  were  those  of  the  St.  Rose  Dorcas  So- 
ciety, and  Patrick  Magee  and  wife. 

The  claim  of  the  St.  Rose  Dorcas  Society  of 
St.  Patrick's  church  of  this  city  was  to  recover 
the  sum  of  $312,  which,  it  was  alleged,  had 
been  paid  decedent  by  the  society  in  weekly 
payments  of  one  dollar  per  week,  under  the  be- 
lief that  she  was  poor  and  needy,  whereas  she 
had  a  large  sum  of  money  on  deposit  in  the 
Saving  Fund ;  and  it  was  also  alleged  that  she  ob- 
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tained  this  sum  from  the  society  by  falsehood 
and  deceit,  and  afterwards  promised  to  repay 
and  return  the  amount  to  the  society.  It  ap- 
peared that  the  society  was  unincorporated,  and 
composed  of  ladies  who  voluntarily  associated  to- 
gether for  the  purpose  of  relieving  the  necessities 
of  the  poor  of  the  parish  by  furnishing  them  with 
money  or  clothing  as  their  necessities  required. 
Suit  was  brought  in  the  name  of  the  association 
without  joining  the  members. 

Before  the  Auditing  Judge,  in  support  of  this 
claim,  two  members  of  the  society  were  offered 
as  witnesses  to  prove  the  declarations  of  the  de- 
cedent, and  the  promise  to  repay  the  society 
the  money  she  had  obtained  from  it. 

The  claim  of  Patrick  Magee  and  wife  was  to 
recover  for  thirty-four  weeks*  boarding  and 
nursing  decedent  at  I20  per  week.  It  appeared 
that  Mrs.  Magee,  a  niece  of  decedent,  took  her 
from  the  almshouse,  where  she  was  lying  ill,  to 
her  home,  and  nursed  her  during  the  period  for 
which  this  claim  was  made  until  her  death.  The 
evidence  disclosed  that  the  decedent  had  directed 
the  treasurer  of  the  Beneficial  Saving  Fund, 
where  her  deposit  was  kept,  to  pay  Mrs.  Magee 
the  sum  of  five  dollars  per  week,  and  that  this 
amount  was  paid  to  her,  and  received  by  her 
without  objection  or  demand  for  increased  com- 
pensation. 

The  Auditing  Judge  (Hanna,  P.  J.),  disallow- 
ed the  claim  of  the  Dorcas  Society,  holding  as 
follows:  **The  society  being  unincorporated  is 
in  law  a  copartnership,  and  no  members  of  the 
firm  would  be  competent  to  testify  against  the 
estate  of  a  decedent  debtor  of  the  firm ;  the  mem- 
bers of  the  society  would  not,  it  is  to  be  pre- 
sumed, have  in  fact  any  pecuniary  interest  in  the 
amount  to  be  recovered,  yet  it  is  easy  to  see  that 
they  would  have  the  power  to  convert  it  to  their 
own  use.  Again,  the  St.  Rose  Society,  as  such, 
has  no  existence  in  law;  it  has  no  corporate 
being,  and  any  claim  the  members  have  must  be 
prosecuted  in  the  name  of  all  the  members  of  the 
society.  No  two  members  can  represent  their 
fellow  members,  and.  prosecute  suits  in  their  be- 
half. It  follows,  therefore,  that  the  two  ladies 
who  presented  this  claim  have  no  standing  in 
this  Court  against  the  estate  of  the  decedent,  nor 
is  a  member  of  the  association  or  society  a  com- 
petent witness  as  to  any  transaction  occurring 
diuing  the  lifetime  of  the  decedent.  It  would 
not  have  been  competent  testimony  prior  to  the 
Act  of  1869,  and,  for  a  still  stronger  reason,  was 
not  admissible  since  the  Act  was  passed.  (See 
Washington  Beneficial  Society  v,  Bacher,  8  Har- 
ris, 425  ;  Marion  Beneficial  Society  v.  Common- 
wealth, 7  Casey,  82.)  The  testimony  of  these 
witnesses  being  disregarded,  the  evidence  re- 
maining is  insufficient  to  justify  an  award  in  favor 
of  the  members  composing  the  St.  Rose  Dorcas 


Society,  even  if  they  properly  appeared  as  credit- 
ors of  the  decedent.*'  .  .  . 

The  claim  of  Patrick  Magee  and  wife  was 
also  disallowed. 

To  these  findings  exceptions  were  filed  by  the 
St.  Rose  Dorcas  Society,  and  by  Patrick  Magee 
and  wife. 

/.  ff.  Campbell,  for  the  St.  Rose  Dorcas  So- 
ciety. 

A  society  like  this  one,  a  dorcas  society  acting 
merely  as  the  agent  or  trustees  of  the  priest  of 
the  parish  in  receiving  and  distributing  alms 
among  the  poor  of  the  parish,  does  not  constitute 
a  partnership,  all  the  cases  of  unincorporated  asso- 
ciations being  declared  pJu-tnerships  are  where 
the  members  are  associateid  together  **  for  private 
and  individual  profit  or  pleasure,  with  no  public 
object."  So  where  it  is  for  private  emolument  or 
benevolence  confined  exclusively  to  the  asso- 
ciates, and  in  which  none  others  participate,  it  is 
a  partnership. 

Prichett  V,  Schafer  et  al.,  2  Weekly  Notes,  317. 

Thomas  v.  Ellmaker,  i  Par.  98. 

Hess  v.  Wcrts,  4  S.  &  R.  356. 

Babb  V.  Reed  ct  al.,  5  R.  151.. 

Wiimer  v,  Schlatter,  2  R.  359. 

Ridgely  v.  Dobson,  3  W.  &  S.  1 18. 

Beaver  v.  McGrath,  14  Wr.  479. 

Hedge's  Appeal,  13  Sm.  273. 

Paul  V.  The  Lodge,  3  Weekly  Notes,  408. 
If  this  society,  therefore,  is  not  a  partnership, 
then  these  witnesses,  whose  testimony  was  ex- 
cluded, were  competent.  They  had  no  interest, 
direct  or  otherwise,  in  the  event  of  the  suit. 
Officers  or  members  of  charitable  and  religious 
societies  having  no  personal  or  private  interests 
are  competent  witnesses;  see 

Washington  Beneficial  Soc.  v.  Bacher,  8  Harris,  429. 

Marion  Beneficial  Soc.  v.  Common,  7  Casey,  86. 

Davies  v,  Nforris,  5  Harris,  205. 

Greenleaf  on  Evidence,  cited  in  this  last  case. 

Sorg  V.  First  German  Congregation,  13  Sm.  Ij6. 
The  decisions  upon  the  Act  of  April  15,  1869, 
and  its  supplement,  do  not  exclude  these  wit- 
nessses.  By  a  careful  examination  of  them  it 
will  be  seen  that  the  witnesses  not  being  parties 
in  the  sense  of  the  Act,  and  having  no  interest, 
were  competent  under  the  law  prior  to  the  Act, 
and  that  Act  or  its  supplement  did  not  disturb 
their  position.  . 

Kams  V.  Tanner,  16  Sm.  297. 

Standbridge  v.  Catanach,  2  Norris,  368. 

Hanna  v,  Wray,  25  Sm.  27. 

Gavit  V,  Supplee,  2  Weekly  Notes,  561. 

Evans  v.  Reed,  4  Id.  301. 

Taylors.  Kelly,  30  Sm.  95. 

Noble  V,  Mortimer,  4  Weekly  Notes,  300. 

Gardner  t/.  McLallen,  29  Sm.  403. 
King  for  Patrick  Magee. 

June  7,  1879.  The  Court  (after  stating  the 
facts).  The  Auditing  Judge  found  that  these  facts 
had  been  established,  and  that  an  express  pro- 
mise by  decedent  to  pay  had  been  proposed  to 
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be  proved  by  two  witnesses,  members  of  the 
society.  Their  testimony  was  rejected  on  the 
ground  that  they  were  parties  to  the  suit,  within 
the  meaning  of  the  Act  of  1869,  and  that,  inde- 
pendently of  the  Act,  they  were  disqualified  by 
mterest.  The  claim  was  disallowed,  first,  because 
the  society,  being  unincorporated,  was  a  qunsi 
partnership,  all  the  members  of  which  should  have 
been  joined  as  claimants;  and  secondly,  because 
no  express  promise  to  pay  had  been  shown.  The 
first  reason  must  be  discarded.  At  the  very  basis 
of  the  definition  of  partnership  lies  the  idea  of 
profit  and  loss,  and  that  idea  is  excluded  by  the 
constitution  of  the  society  in  question.  The  de- 
finition by  Kent  has  been  pronounced  the  best : 
**  Partnership  is  a  contract  of  two  or  more  com- 
petent persons  to  place  their  money,  effects, 
labor,  and  skill,  or  some  or  all  of  them,  in  lawful 
commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions.'*  (Kent's 
Com.,  7th  ed.,  vol.  3,  p.  23.)  That  a  religious 
or  charitable  society,  though  unincorporated,  may 
appear  as  a  party  plaintiff  in  the  courts  of  this 
State  without  joining  all  its  members  in  the  ac- 
tion, seems  too  clear  for  discussion.  Lowrie, 
J.,  in  Phipps  V,  Jones  (8  Har.  263),  says:  **Such 
associations  have  always,  and  especially  since  the 
Act  of  1 73 1,  been  recognized  as  having  an  asso- 
ciate and  quasi  corporate  existence  in  law,  with 
power  to  hold  land  and  build  appropriate  houses, 
and,  of  course,  with  power  to  acquire  rights  by 
contract  and  to  vindicate  them."  Woodward, 
J.,  in  Ryerss  v.  The  Congregation  of  Blossburg 
(9  Cas.  117),  declared  that  whether  the  plaintiffs 
**  were  a  duly  constituted  corporation,  or  only  a 
religious  society  bound  together  by  articles  of 
association,  it  was  a  legal  party  competent  to 
sue,  and  was  named  on  the  record  as  plaintiff." 
Under  the  view  which  we  take  of  the  second 
reason  assigned  for  the  disallowance  of  the  claim, 
it  will  be  unnecessary  to  consider  the  question  of 
the  competency  as  witnesses  of  the  members  of 
the  association.  Their  testimony  was  needed 
only  to  show  an  express  promise  by  the  decedent 
to  pay ;  but  the  fraud  having  been  established, 
the  money  of  the  society  in  the  hands  of  decedent 
became  a  debt  to  Ihe  claimants,  out  of  which  the 
law  would  raise  a  promise  which  could  be  en- 
forced in  assumpsit.  (Mathers  z^.  Pearson,  13  S. 
<5^  R.  258.)  In  that  case,  Gibson,  J.,  said :  **It 
is  clear  that  money  received  tnaia  fide  or  by  de- 
ceit may  be  recovered  back  in  an  action  for 
money  had  and  received.  Fraud  renders  the 
contract  void,  and  puts  the  party  defrauded  in  a 
condition  to  treat  it  as  a  nullity.  If  this  be  so, 
there  is  nothing  in  the  way  of  a  promise  by  im- 
plication of  law  to  restore  the  money  which  the 
defendant  received."  On  the  same  principle  it 
has  been  held  that  fraudulent  representations  by 
the  buyer  will  prevent  the  title  to  goods  sold 


from  passmg,  and  that  the  goods  may  be  re- 
claimed. (Smith  V,  Smith,  9  Har.  372;  Backen- 
toss  V.  Spiecher,  7  Cas.  324 ;  Green  v,  Humphry, 
I '4  Wr.  212  ;  Harner  v.  Fisher,  8  P.  F.  Sm.  453.) 
It  is  true  that  these  were  cases  of  contract ;  and 
that  in  the  present  instance  the  subject  matter  of 
the  fraud  was  a  gift.  But  it  was  a  gift  only  in 
name.  As  the  official  act  of  a  society  for  the 
work  of  organized  charity,  it  was  coupled  with 
the  condition  that  the  recipient  should  bring 
himself  within  the  terms  prescribed  by  the  so- 
ciety to  the  objects  of  its  bounty.  It  is  difficult 
to  see  why  the  doctrine  that  "  fraud  nullifies 
everything  tainted  by  it,"  which  was  laid  down 
in  Harner  v,  Fisher,  should  not  apply  to  such  a 
transaction.  It  may  be  objected  that  the  claim 
is  beyond  the  jurisdiction  of  the  Orphans*  Court, 
because  it  practically  denies  the  title  of  the  dece- 
dent to  the  money.  But  the  doctrine  of  McBride's 
Appeal  (22  P.  F.  Sm.  480^,  if  carried  to  this 
extent,  would  place  the  creditor,  whose  prop>erty 
had  been  fraudulently  appropriated  by  a  dece- 
dent, in  a  worse  position  than  the  creditor  to 
whom  the  decedent  was  indebted  upon  an  ordi- 
nary contract.  In  McBride's  Appeal,  the  hus- 
band of  the  testatrix  alleged  that  all  the  rents 
which  made  up  the  assets  in  the  account  filed  by 
her  executors  were  collected  from  property  which 
belonged  to  him  as  tenant  by  the  curtesy.  His, 
therefore,  was  no  claim  upon  his  wife's  estate, 
and  not  claiming  through  her,  he  could  not  be 
regarded  as  a  distributee  of  the  fund.  In  the 
present  case  the  money  was  given  by  claimants 
to  the  decedent,  and  became  a  part  of  her  estate, 
and  it  is  now  claimed  only  by  virtue  of  an  im- 
plied promise  to  repay.  We  think  the  claim 
should  be  allowed. 

The  Auditing  Judge  was  clearly  right  in  re- 
fusing to  admit  the  claim  of  Patrick  Magee.  It 
was  in  evidence  that  the  decedent  was  taken  from 
the  hospital  to  the  house  of  the  claimant,  and 
boarded  and  nursed  by  claimant  and  his  wife 
until  decedent's  death,  some  thirty-four  weeks 
afterwards.  The  decedent  directed  the  treasurer 
of  the  savings  fund  to  pay  out  of  her  funds  on 
deposit  the  sum  of  five  dollars  per  week  to  the 
claimant,  which  was  accordingly  done.  Shortly 
before  her  death  she  requested  the  treasurer  to 
draft  a  will  for  her,  leaving  her  property,  after 
payment  of  her  indebtedness  to  the  St.  Rose 
Society,  to  her  niece,  Mrs.  Magee,  the  wife  of 
claimant.  The  will  was  not  drawn,  because  tke 
treasurer  deemed  her  to  be  of  unsound  mind. 
On  a  quantum  meruit y  the  claimant  might  justly 
have  claimed  a  much  higher  rate  of  compensa- 
tion, but  his  regular  receipt  of  a  stated  sum  p)er 
week  was  the  strongest  proof  of  acontract  with 
decedent,  and  the  amount  so  paid  to  him  must 
be  regarded  as  the  measure  of  that  contract. 

Opinion  by  Ashman,  J. 
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gjuprente  Court. 


March  5,  1879. 

LazaruSy  adm'r.^  etc.,  v.  FuUen 

Promissory  note— Joint  and  several  notes — Inte- 
rest,  payments  on  account  of — Statute  of  limi- 
tations—  When  right  of  action  is  barred  not- 
withstanding  payment  of  interest. 

The  rule  of  law  by  which  an  endorsement  on  a  note  of 
a  payment  of  interest,  in  the  handwriting  of  the  holder, 
proven  to  have  J)een  uiade  within  six  years  of  the  date  of 
the  note  and  action  brought,  tolls  the  statute  of  limita- 
tions, is  not  applicable  to  a  joint  and  several  note. 

Clark  V,  Brun  et  al.,  6  Weekly- Notes,  294,  followed. 

Error    to    the    Common    Pleas    of  Lehigh 
County. 

Assumpsit,  by  William  Lazarus,  administrator 
of  George  Schuyler,  deceased,  against  Orange  M. 
Ftiller,  executor  of  J.  W.  Fuller,  deceased,  on 
the  following  promissory  note: — 

I500.  Catasauqua,  April  8,  1870. 

One  year  after  date  we,  or  either  of  us,  promise  to  pay 
to  George  Schuyler  or  order,  five  hundred  dollars,  with 
interest,  without  defalcation,  for  value  received. 
rint.  Rev.l  P^JJ^J^-  TOMBLER, 

L  •tamp.  J  J.  W.  Fuller. 

On  the  back  of  said  note  are  the  following  endorse- 
ments:— 

April  I,  1 87 1,  paid  interest  one  year,  I30. 

April  3,  1872,  paid  interest  one  year,  I30. 

April  I,  1873,  P*i<^  interest  one  year,  I30. 

April  I,  1874,  paid  interest  one  year,  $30. 

April  I,  1875,  paid  interest  one  year,  |>30. 

Interest  paid  on  the  within  note  to  April  i,  1876. 

Interest  paid  on  the  within  note  to  April  i,  1877. 

Upon  the  trial,  before  Albrecht,  P.  J.,  the 
plaintiff  proved  the  signature  of  J.  W.  Fuller, 
and  offered  to  prove  that  the  endorsements  of 
interest  paid,  on  the  back  of  the  note,  are  in  the 
handwriting  of  George  Schuyler,  deceased ;  and 
that  they  were  made  at  the  time  they  bear  date, 
commencing  April  i,  1871,  to  April  1,  1875, 
inclusive,  the  note  being  dated  April  8,  1870, 
payable  one  year  after  date. 

Objected  to.  Objection  sustained.  Excep- 
tion. 

The  plaintiff  then  offered  the  note  in  evidence. 

Objected  to.    Objection  sustained.    Exception. 

The  plaintiff  resting,  the  Court  entered  a  com- 
pulsory  nonsuit,  whereupon   the  plaintiff  took 


this  writ,  assigning  for  error  the  rejection  of  his 
off(^rs,  and  the  entry  of  the  nonsuit. 

John  Rupp  (with  whom  were  J,  B,  Deshler 
and  Hon,  A,  B,  Longaker),  for  the  plaintiff  in 
error. 

An  endorsement  on  a  note  of  a  payment  on 
account,  in  the  handwriting  of  the  holder,  proven 
to  have  been  made  within  six  years  from  the  date 
of  the  date  and  time  of  suit  brought,  is  evidence 
which  will  prevent  the  operation  of  the  statute  of 
limitations. 

Addams  v.  Seitzinger,  i  W.  &  S.  243. 

Cremer's  Estate,  5  Id.  332. 

Burr  V,  Burr,  2  C.  284. 
A  payment  on  account  of  an  existing  debt  is 
an  unequivocal  acknowledgment,  and  will  take 
it  out  of  the  statute  of  limitations. 

Barclay's  Appeal,  14  Sm  69. 
Endorsements  of  credits  on  a  note  made  by  a 
promisor  before  the  statute  has  closed  upon  the 
right  to  maintain  suit  is  an  evidence  of  corre- 
sponding payments  to  remove  the  bar  of  the 
statute  of  limitations. 

Shaffer  v.  Shaffer,  5  Wr.  51. 
This  being  the  law,  the  same  rule  should  pre- 
vail when  the  note  is  signed  by  two  jointly.   The 
presumption  is,  that  both  were  principal  debtors, 
and  both  jointly  owed  the  note. 

Bear  v,  Patterson,  3  W.  &  S.  233. 
The  case  of  Clark  v,  Brun  et  al.  (6  Weekly 
Notes,  294)  was  decided  by  a  divided  Court.  It 
is  respectfully  submitted  that  that  case  should  be 
reconsidered,  and  the  dissenting  opinion  therein 
be  adopted. 

Edward  Harvey  (with  whom  were  McClure 
and  Hamersly)y  for  the  defendant  in  error,  re- 
lied upon  Clark  v,  Brun  et  al.  (supra), 

March  24,  1879.  The  Court.  We  affirm 
this  judgment  upon  the  authority  of  Clark  v, 
Brun  et  al.  (6  Weekly  Notes,  294). 

Judgment  affirmed. 

Per  Curiam.    Paxson,  J.,, absent. 


July  '78,  106. 


Filbert  v.  Bickcl. 


Jan.  29,  1879. 


Partnership — Power  of  partner  to  hind  his  co- 
partner— Admissions — Ratification, 

J.  T.,  a  member  of  the  firm  of  T.  &  P.,  whose  business 
was  the  laying  of  wooden  pavement,  accepted  a  draft 
drawn  in  favor  of  the  plaintiffs,  signing  his  name  <*  J.  T. 
for  T.  &  F."  There  was  evidence  that  F.,  the  other 
partner,  had  been  shown  the  draft  and  made  offers  as 
to  its  payment: 

Held^  that  this  was  sufficient  evidence  of  a  ratification 
by  F.  to  send  the  case  to  the  jury. 

Held  further ^  that  evidence  tending  inferentially  to  dis- 
prove the  alleged  admission  of  liability  by  F.  {t,  g,^  that 
the  firm  received  no  consideration)  was  inadmissible. 
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Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  J.  F.  and  J.  M.  Bickel  against 
Jonathan  Taylor  and  L.  S.  Filbert,  trading  as 
Taylor  &  Filbert,  upon  a  bill  of  exchange  drawn 
by  Wm.  T.  Pelton  in  favor  of  J.  F.  and  Jno.  M. 
Bickel,  and  accepted  as  follows: — 

"  John  Taylor, 

For  Taylor  &  Filbert." 

Pleas,  non  assumpsit  and  payment.  From  the 
testimony  upon  the  trial,  before  Finletter,  J., 
the  following  facts  appeared  : — 

Taylor  &  Filbert  were  a  firm  whose  business 
was  laying  wooden  pavements  in  Washington; 
Pelton  was  the  owner  of  certain  property  in  that 
city,  upon  which  he  was  erecting  a  mill;  the 
plaintiffs  furnished  a  boiler  and  engine  to  Pelton, 
who  gave  them  the  bill  of  exchange  in  suit. 

It  farther  appeared  that  Pelton  was  to  furnish 
material  to  Taylor  &  Filbert,  and  that  they  were 
anxious  to  get  his  mill  into  successful  operation. 
One  of  the  members  of  defendant's  firm  had  seen 
the  plaintiffs  before  the  engine  and  boiler  were 
purchased,  and  had  said :  **  We  furnish  the  capi- 
tal because  he  has  no  money ;  he  will  pay  for  it 
by  sawing  out  and  treating  lumber." 

It  was  in  evidence  that  when  the  order  was 
given  by  Pelton  to  one  of  the  Bickels,  they  went 
together  to  Taylor,  who  said :  **  This  is  all  right, 
but  it  is  not  for  me ;  it  is  for  Taylor  &  Filbert, 
and  so  I  will  accept." 

One  of  the  plaintiffs  testified  that  he  presented 
the  order  in  suit  to  Filbert,  who  said  **  he  was 
not  prepared  to  pay  it ;  said  nothing  about  his 
liability;  afterwards  offered  to  pay  half  of  it,  and 
finally  to  pay  the  whole  of  it  in  District  of  Col- 
umbia evidences  of  indebtedness." 

The  defendants  offered  to  prove  that  the  engine 
was  not  ordered  for  them  or  upon  their  order ; 
that  there  was  no  agreement  between  them  and 
Pelton  for  the  advance  of  money  to  Pelton ;  that 
they  never  received  any  value,  directly  or  indi- 
rectly, on  account  of  the  bill  in  suit:   which 
offers  were  overruled  and  exceptions  taken. 
^      It  was  shown  that  the  business  of  Taylor  & 
^  Filbert  was  very  extensive ;  and  it  was  farther  in 
jj    evidence  that  it  jvas  expressly  understood  be- 
y     tween  Taylor  andrBiek^  that  the  former  should 
not  have  authority  to  endorse  or  accept  drafts. 

In  the  general  charge  the  Court  said :  .  .  .  . 
On  its  face  the  instrument  is  a  draft  by  Pelton  on 
Taylor,  and  should  have  been  accepted  by  him 
individually,  but  he  refused  to  accept  it  in  his 
own  name,  saying  the  affair  was  a  firm  transac- 
tion :  in  this  he  was  right,  if  it  was  a  firm  trans- 
action, as  it  was  a  draft  on  Taylor  personally,  it 
was  apparently  an  individual  transaction,  and  he 
had  no  right  to^use  the  firm  name  unless  it  was  a 
partnership  transaction  or  an  incident  to  the 
partnership  business. 


[The  plaintiffs  contend  it  was  an  incident,  and 
if  they  have  satisfied  you  that  it  was  an  incident 
of  the  partnership  which  is  admitted  to  have  ex- 
isted between  Jonathan  Taylor  and  Dr.  Filbert, 
the  verdict  must  be  for  the  plaintiffs  notwith- 
standing any  question  of  consideration.] 

[I  don't  understand  that  the  defendants  have 
met  the  allegations  of  the  plaintiffs'  case,  if  they, 
the  plaintiffs,  have  established  this  to  be  an  inci- 
dent, then  it  was  incumbent  upon  the  defendant 
to  explain  it.] 

Filbert  was  on  the  stand,  and  it  is  for  you  to 
say  how  far  his  testimony  rebutted  this  allega- 
tion ;  I  leave  the  question  with  you  as  to  whether 
it  was  refuted. 

[Even  if  not  an  incident,  if  it  was  acquiesced 
in  by  members  of  the  copartnership  it  would  bind 
them.  Mr.  Taylor  could  not  say  it  was  anything 
but  a  partnership  transaction,  because  of  the  en- 
dorsement he  made  upon  the  back ;  Dr.  Filbert 
was  called  upon  to  repudiate  Mr.  Taylor's  right 
to  endorse  the  firm  name  ;  I  don't  think  he  has 
done  this  successfully ;  I  don't  recojlect  in  the 
course  of  all  this  case  upon  the  stand,  or  else- 
where, that  Dr.  Filbert  has  repudiated  Mr.  Tay- 
lor's right  to  endorse  the  firm  name.]  If  I  err, 
you  have  the  facts  before  you  and  will  judge 
accordingly. 

[Much  has  been  said  about  the  defendant's 
agreement  to  pay.  The  Bickels  say  Dr.  Filbert 
said  it  was  all  right,  and  agreed  to  pay  half,  and 
that  on  one  occasion  he  agreed  to  pay  all  if  they 
would  accept  payment  in  District  of  Columbia 
evidences  of  indebtedness.  His  agreement  to 
pay  part  of  it  or  all  of  it  in  a  particular  manner 
is  evidence  from  which  his  acquiescence  may  be 
inferred.] 

[He  admitted  liability  for  one-half,  and  agreed 
to  pay  it  upon  condition.  You  have  nothing  to 
do  with  the  condition  ;  it  is  your  duty  to  say  how 
far  his  agreement  to  pay  half  is  an  acquiescence 
in  the  act  of  Taylor,  and  how  far  such  acquies- 
cence makes  it  the  act  of  the  firm,  no  matter 
how  little  consideration  passed  or  how  foreign  it 
was  to  the  partnership  business.] 

Verdict  and  judgment  for  plaintiffs  for  the  full 
amount. 

The  defendants  took  this  writ,  assigning  as 
error  (in  twenty-three  assignments)  the  admission 
of  plaintiffs'  and  the  rejection  of  defendant's  tes- 
timony, and  the  portions  of  the  charge  of  the 
Court  inclosed  in  brackets. 

JVm,  Henry  Smithy  for  plaintiffs  in  error. 

The  business  of  Taylor  &  Filbert  was  not  such 
as  made  the  acceptance  of  a  draft  within  the 
ordinary  scope  of  a  partner's  employment,  hence 
the  acceptance  by  Taylor  was  insufficient  to  bind 
his  partner. 

Byles  on  Bills,  *4S. 

Hedley  v,  Bainbridgc,  2  Gale  &  D.  483. 
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Slocum  V.  Sibley,  5  Martin,  682. 

Qay  V,  CotlrcU,  6  Har.  409. 
The  power  of  a  partner  to  bind  the  firm  is  on 
the  ground  of  agency;  hence  any  act  beyond  the 
line  of  agency  is  inoperative. 

Story  on  Agency,  {  125. 

Haslehan  v.  Young,  5  Ad.  &  E.,  N.  S.  833. 
In  order  to  allow  the  admissions  of  Bickel  to 
operate  as  a  ratification,  it  must  be  shown  that  he 
knew  he  would  not  be  bound  without  the  ratifi- 
cation. 

Bnrleigh  v,  Parton,  21  Texas,  585. 

Slaymaker  v.  Irwin,  4  Wh.  381. 
A,  B.  Shearer,  for  defendants  in  error. 
One  partner  has  an  implied  authority  to  bind 
his  firm  by  contracts  relating  to  his  firm  business. 

Hill  V,  Voorhies,  10  Har.  68. 

Winship  v.  Bank,  5  Peters,  529-561. 
And  in  a  large  business  such  as  the  plaintiffs 
in  error  carried  on,  accepting  a  draft  is  not  a 
very  unusual  exercise  of  authority.  Bickel's 
ratification  was,  however,  entirely  sufficient, 
even  though  the  acceptance  were  defective. 

Evans  v.  Mengel,  6  W.  72. 

McCullough  V,  McKce,  4  H.  289. 

Bredin  v,  DuBarry,  14  S.  &  R.  27. 

Kelsey  v.  Bank,  19  Sm.  426. 

March  3,  1879.  The  Court.  There  are 
twenty-three  assignments  of  error.  Jonathan 
Taylor  had  accepted  a  draft  for  Taylor  &  Filbert, 
and  the  question  was  his  authority.  There  was 
such  a  firm,  whose  business  was  laying  wood 
pavements  in  Washington  City.  The  considera- 
tion of  the  draft  was  an  engine  and  boiler  sold 
by  the  Bickels  to  one  Pelton,  and  the  draft  was  by 
Pelton  on  Taylor.  Pelton  had  a  mill  at  which 
blocks  were  made  for  Taylor  &  Filbert.  Fil- 
bert's admissions  were  given  in  evidence  that 
they  furnished  capital  to  Pelton  to  carry  on  the 
mill,  and  that  on  being  shown  the  order  accepted 
by  Taylor,  he  said  it  was  all  right.  Upon  a 
question  of  partnership,  the  declarations  of  each 
of  the  parties  charged  are  admissible  against 
himself,  though  not  as  against  the  others,  and  so 
also  the  declarations  of  third  persons  in  the 
presence  of  either  not  denied.  The  Court 
should  be  called  on  to  instruct  the  jury  as  to  the 
appliciibility  of  such  evidence  to  each  respec- 
tively. There  was  no  error  in  refusing  to  per- 
mit the  defendant  Filbert  to  contradict  his  own 
admissions.  If  the  jury  believed  Bickel's  testi- 
mony as  to  Filbert's  admissions  and  declarations, 
and  without  they  did  so  the  plaintiff  had  no  case, 
it  was  not  material  what  the  facts  were,  so  far  as 
Filbert's  liability  as  a  partner  on  the  acceptance 
was  concerned. 

Judgment  affirmed. 

Per  Curiam. 


July,  '78,  146.  Jan.  20,  1879. 

Easby  v.  Patterson. 

Contracts — Wharves  and  docks  en  the  river 
Delaware — Dockage — Assumpsit  for  use 
and  occupcUion — Pleading, 

In  an  action  for  use  and  occupation,  a  contract  express 
or  implied  must  be  proved. 

A.  occupied  the  dock  adjoining  B.'s  wharf  on  the  river 
Delaware  with  lighters  unloading  a  ship  at  the  next 
wharf,  so  that  no  vessel  could  use  B.'s  wharf  without  the 
removal  of  the  lighters.  A.  refused  to  pay  dockage  to  B. 
There  was  no  evidence  that  any  vessel  had  been  prevented 
from  coming  to  B.'s  wharf  on  account  of  this  occupation. 
In  an  action  for  assumpsit  for  use  and  occupation  brought 
by  B. 

Held^  that  judgment  of  nonsuit  was  properly  entered. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit  by  William  Easby  against  Robert 
Patterson  &  Son  for  the  use  and  occupation  of 
plaintiffs  dock. 

On  the  trial,  before  Thayer,  P.  J.,  it  appeared 
that  the  plaintiff  was  the  owner  of  a  wharf  on 
the  Delaware  River,  at  the  foot  of  Queen  Street, 
in  the  city  of  Philadelphia.  .  The  defendants 
were  lightermen,  whose  business  it  was  to  load 
and  unload  vessels  lying  at  the  wharves.  Be- 
tween the  plaintiffs  wharf  and  the  one  adjoining 
was  a  dock  eighty  feet  in  width,  as  required  by 
the  Act  of  Assembly  of  April  8,  1868.*  In 
June  or  July,  1876,  a  vessel  was  lying  in  the 
dock,  moored  to  the  side  of  the  wharf  adjoining 
plaintiffs,  and  the  defendants  were  employed  in 
discharging  the  cargo  or  ballast,  and  occupied 
the  dock  room  to  within  a  few  feet  of  plaintiffs 
dock.  The  plaintiff  testified :  *'  I  do  not  know 
that  they"  (the  lighters)  "actually  prevented 
any  vessel  coming  to  my  wharf.  I  do  claim  for 
the  use  of  my  dock,  although  it  was  not  then 
used  by  me  ;  just  as  I  should  claim  if  a  man  used 
my  unoccupied  house.  I  cannot  give  you  any 
instance  in  which  a  vessel  was  prevented  from 
coming  to  my  wharf  by  the  defendants*  acts 
above  detailed.  My  claim  is  for  use  and  occu- 
pation ;  there  was  no  instance  of  special  dam- 
age." It  was  also  in  evidence  that  plaintiff  had 
requested  payment,  which  was  refused ;  and  that 
he  had  cast  off  the  lines  which  had  been  made 
fast  to  his  wharf  from  the  lighters,  but  he  dis- 
tinctly disclaimed  making  any  charge  except  for 
the  use  of  the  dock. 

*  "  No  license  shall  be  granted  under  which  a  new  wharf 
is  to  be  built  unless  the  property  from  which  said  wharf  is 
to  be  extended  shall  have  appertaining  thereto  sufficient 
breadth  to  have  a  dock  or  water  surface  at  least  forty  feet 
wide  on  each  side  of  such  wharf,  unless  said  Board  of 
Wardens,  by  a  vote  of  a  majority  of  the  whole  Board, 
shall  decide  that  the  public  convenience  demands  a  vari- 
ance from  this  rule  in  any  particular  case."     P.  L.  756. 
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On  defendants*  motion  the  Court  entered  a 
nonsuit,  which  the  Court  below  refused  to  take 
off.  Plaintiff  took  this  writ  of  error,  assigning 
for  error  the  refusal  to  take  off  the  nonsuit. 

Hunn  Hansofiy  for  plaintiff  in  error. 

The  Commonwealth  has  conferred  upon  the 
plaintiff  the  right  to  charge  for  the  use  of  the 
dock  (Act  of  April  8,  1868,  P.  L.  755,  sec.  2). 

**  The  water  or  dock  left  for  the  use  of  any 
wharf  shall  remain  vested  in  the  Commonwealth 
subject  to  existing  laws,  but  the  owner  of  such 
wharf  shall  be  entitled  to  charge  and  receive 
compensation  for  the  use  of  the  same,  and  to  en- 
joy all  the  rights  and  privileges  in  connection 
therewith  to  which  he  is  now  by  law  entitled." 
The  word  **  same^^  clearly  refers  to  **  the  water 
or  dock  left,"  etc.,  and  the  proviso  is  inserted 
because  of  the  declaration  in  the  first  clause  of 
the  section  that  the  water  or  dock  shall  remain 
vested  in  the  Commonwealth.  No  Act  was 
necessary  to  permit  the  owner  of  the  wharf  to 
charge  for  its  use.  The  interpretation  must  be 
in  accordance  with  common  sense. 
Gygcr's  Estate,  15  Sm.  31. 
Comm.  V,  R.  R.  Co.,  3  Sm.  62-9. 

There  is  a  special  provision  for  cases  of  dis- 
pute in  regard  to  the  charge  for  dockage.  Act 
April  8,  1 85 1,  sec.  5  (P.  L.  354). 

It  was  enough  to  show  occupation  and  the 
right  to  payment,  without  any  special  damage. 

The  right  to  charge  for  dockage  and  moorage 
existed  at  common  law. 

Liby's  Entries,  38. 
3  Wentworth,  PI.  61 
Chitiy  on  PI.,  42,  7  ed. 
N,  Dubois  MilUr  (with  whom  was  A,  Sydney 
BiddU),  contra. 

The  title  to  the  water  remaining  in  the  Com- 
monwealth, plaintiff  must  show  some  special  au- 
thority to  charge  for  its  use ;  it  required  an  Act 
of  Assembly  to  give  title  in  the  riparian  owner 
even  to  the  wharf. 

Tinicum  Fishing  Co.  v.  Carter,  1 1  Sm.  301. 
And  assumpsit  cannot  be  maintained  by  one 
in  whom  there  is  no  title. 

Stephens  v.  Coster,  i  Wm.  Black.  423. 
C.  &  A.  R.  R.  Co.  V,  Finch,  5  Sanf.  (N.  Y.)  48. 
Sherlock  v.  Bainbridge,  41  Ind.  35. 
Original  Hartlepool  Collieries  Co.  v,  Gibb,  L.  R.,  5 
Ch.  Div.  713. 
There  can  be  no  implied  contract,  there  is  no 
quid  pro  quo, 

Hanson^  in  reply. 

The  license  to  charge  for  the  use  of  the  dock 
was  property,  and  although  defendants  might  have 
been  trespassers,  yet  the  plaintiff  may  waive  the 
trespass,  and  sue  upon  the  contract. 
Howard  v,  Shaw,  8  M.  &.  W.  ii  I. 

February  10,  1879.  The  Court.  We  think 
it  very  clear  that  the  evidence  showed  no  such 
permissive  occupation  of  the  plaintiffs  wharf  or 


dock  as  would  raise  an  implied  assumpsit.  It 
did  not  appear  that  the  plaintiff  was  at  any  time 
prevented  from  the  full  enjoyment  of  his  pro- 
perty. The  defendants  refused  to  pay  when  re- 
quired to  do  so,  and  the  plaintiff  and  his  son  cast 
off  the  line  from  his  wharf.  In  an  action  for  use 
and  occupation,  a  contract,  expressed  or  implied, 
must  be  proved.  (Brolasky  v,  Ferguson,  12 
Wright,  434).  So  far  from  the  plaintiff  having 
consented  to  the  defendants'  occupation,  the 
evidence  showed  a  distinct  refusal  on  his  part. 
It  would  be  confounding  all  the  distinctions  in 
the  legal  forms  of  actions  to  sanction  a  recovery 
under  these  circumstances,  and  the  learned  Judge 
below  was  entirely  right  in  entering  a  nonsuit. 

Judgment  affirmed. 

Per  Curiam.    Woodward,  J.,  absent. 


Jan.  *79.  March  12,  1879. 

School  District,  Denison  Township,  v. 
Padden. 

School  laws — Act  April  11  ^  1862 — School  board 
cannot  cut  except  as  by  law  directed — Aiithority 
to  engage  teachers — Power  to  delegate  authority. 

The  Act  of  April  11,  1862  (P.  L.  623),  prescribing 
that  school  teachers  can  be  selected  only  t^  a  vote  of  the 
school  board  is  to  be  strictly  followed,  and  a  contract 
made  by  the  President  and  Secretary  of  the  Board  cannot 
be  enforced. 

Per  Gordon,  J.,  "No  contract  for  the  employment  of 
teachers  should  extend  beyond  the  current  school  year." 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

This  was  originally  an  action  brought  by  Mar- 
tin Padden  against  the  school  district  of  Denison 
Township  before  an  alderman  of  the  city  of  Wilkes- 
barre,  to  recover  the  wages  due  his  minor  daughter 
as  school  teacher.  Before  the  alderman  there 
was  a  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed. 

In  the  Court  below,  the  plaintiff  put  in  evi- 
dence a  sealed  agreement,  dated  May  14,  1877, 
signed  by  Rosa  Padden,  and  by  John  OT>ea, 
President  of  the  board  of  school  directors,  and 
countersigned  by  Michael  McDermott,  Secretary 
of  the  board,  whereby  Miss  Padden  was  engaged 
as  teacher  for  the  period  of  six  months.  It  was 
shown  that  she  had  received  pay  for  two  months. 

The  defendants  offered  to  show  that  by  a  reso- 
lution of  the  board  the  schools  were  ordered  to 
be  closed  during  the  summer,  that  Miss  Padden 
had  refused  to  comply  with  the  direction  and 
had  thereupon  been  dismissed,  but  the  offer  was 
overruled. 

On  the  trial  the  Court  (Stanton,  J.)  charged 
the  jury :  **  Mr.  O'Dea  was  the  President  of  this 
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board,  Mr.  McDermott  was  its  Secretary,  and, 
as  far  as  we  are  informed  on  the  law,  it  is  within 
their  province  to  make  and  execute  contracts, 
with  the  approval  of  the  school  board.  We  have 
no  hesitation,  therefore,  in  saying  to  you  that 
this  agreement'  offered  in  evidence  is  entirely 
legal,  and  stands  upon  a  legal  foundation.** 

Verdict  and  judgment  for  plaintiff.  Defend- 
ants took  this  writ,  assigning  for  error  the  rejec- 
tion of  the  evidence  offered,  as  above  stated. 

E,  A,  Osborne y  for  plaintiff  in  error. 

The  Act  of  Assembly  of  April  ii,  1862  (P.  L. 
623),  prescribes  that  no  teachers  shall  be  hired 
except  by  the  affirmative  votes  of  a  majority  of 
the  whole  number  of  directors;  it  was  incumbent 
on  the  plaintiff  below  to  show  that  this  necessary 
prerequisite  to  her  contract  had  been  complied 
with,  and  having  failed  to  do  so  her  case  failed. 

The  directors  had  the  power  to  dismiss  Miss 
Padden,  even  if  she  had  been  legally  hired. 
Burton  v.  Fulton,  13  Wr.  151. 

John  T,  Lenahan  {John  Lynch  with  him),  for 
defendant  in  error. 

The  board  waived  any  right  to  claim  the  con- 
tract as  invalid  by  recognizing  the  plaintiff's 
daughter  as  their  teacher,  and  by  paying  her  for 
two  months. 

May  7,  1879.  The  Court.  It  is  very  certain 
that  O'Dea,  the  President  of  the  board  of  direc- 
tors, had  no  power  merely  by  virtue  of  his  office 
to  employ  teachers.  By  the  Act  of  April  11, 
1862,  teachers  can  only  be  selected  by  the  school 
board,  and  so  specific  is  this  Act  upon  this  sub- 
ject, that  it  requires  the  names  of  members  vot- 
ing both  in  the  affirmative  and  negative  to  be 
recorded  upon  the  minutes.  This  is  the  only 
manner  in  which  teachers  can  be  selected,  and 
from  the  very  nature  of  things,  this  power  can- 
not be  delegated.  Before  effect  could  be  given 
to  the  contract  exhibited  by  the  plaintiff  it  was 
necessary  to  show  not  only  that  O'Dea  was  regu- 
larly constituted  agent  of  the  board,  but  that 
Miss  Padden  had  been  selected  as  a  teacher  by 
the  previous  action  of  the  directors. 

This  statute  is  a  valuable  one,  intended  to 
compel  expression  of  each  individual  member 
of  the  school  board  on  a  subject  all  important  in 
the  public  education,  and  this  for  the  very  pur- 
pose of  preventing  jobbery,  and  the  exercise  of 
a  one  man  power  in  the  conduct  of  our  common 
schools.  We  are,  therefore,  not  inclined  to  per- 
mit the  abrogation  of  its  force  and  efficiency  by  a 
weak  construction  designed  to  meet  a  particular 
case.  The  plaintiff  failed  in  that  he  did  not  show 
authority  in  the  pretended  agent  who  executed 
the  contract,  and  in  that  he  did  not  show  that 
his  daughter  had  been  previously  designated  by 
the  board  as  one  fof  the  services  of  whom  such 
a  contract  might  be  made.     But  not  only  was 


this  contract  unwarranted  in  itself,  but  the  Court 
permitted  it  to  be  used  to  overrule  a  previous 
resolution  of  the  board  of  April  28,  1877,  by 
which  the  vacation  for  the  months  of  July  and 
August  had  been  ordered,  and  so  to  absolutely 
strip  that  body  of  its  proper  and  lawful  discretion 
in  the  government  of  the  schools.  On  the  7th 
of  July  the  directors  ordered  the  vacation  already 
directed  by  the  ordinance  above  mentioned,  but 
to  this  the  contract  of  O'Dea  was  opposed,  and 
to  it  the  Court  below  gave  effect  to  the  exclusion 
of  the  action  of  the  board.  This  was  all  wrong. 
O'Dea  and  the  Secretary  were  not  the  school 
board,  and  their  assumption  of  power  was  wholly 
unwarranted.  Even  supposing  the  contract  to 
have  been  properly  authorized,  it  nevertheless 
could  not  take  from  the  public  authorities  the 
reasonable  control  and  government  of  the 
schools.  In  every  contract  for  the  employment 
of  teachers,  such  power  must  be  taken  to  be  re- 
served, otherwise  great  detriment  might  result  to 
the  administration  of  this  important  public  trust, 
and  its  efficiency  might  be  seriously  crippled. 
Public  officers  cannot,  by  contract  or  otherwise, 
make  over  to  private  persons  their  functions  or 
powers,  for  these  are  committed  to  them  for  the 
public  welfare,  and  not  for  private  gain.  As  long 
as  their  contracts  do  not  compromise  the  common 
good,  or  tend  to  defeat  the  purposes  for  which 
they  are  elected,  they  maybe  enforced,  but  when 
they  pass  this  line,  they  have  no  legal  efficacy. 
Judged  by  this  standard,  the  resolution  of  the 
seventh  of  July  seems  to  us  to  have  been  but  a 
reasonable  and  proper  exercise  of  official  discre- 
tion, and  should  have  been  admitted  in  evidence. 
For  the  two  months  which  Miss  Padden  taught 
she  was  entitled  to  pay,  not  because  of  the  con- 
tract made  with  the  President,  but  because  the 
school  district  had,  without  objection,  received 
her  services ;  for  these  two  months'  services  she 
received  full  compensation ;  this  was  all  she  had 
a  right  to  demand,  and  so  it  follows  that  the  pre- 
sent action  was  not  well  brought. 

We  may  take  occasion  to  say  here,  that  no 
contract  for  the  employment  of  teachers  should 
extend  beyond  the  current  school  year.  There 
are  two  reasons  why  such  contracts  should  not 
be  allowed :  first,  the  incoming  board  should  be 
left  free  to  act  for  itself,  unincumbered  by  the 
acts  of  its  predecessor;  second,  the  action  of 
the  county  superintendent  in  refusing,  as  he  may, 
certificates  to  teachers  thus  employed,  may  give 
rise  to  serious  embarrassments,  and  lead  to  dis- 
putes and  complications  that  should,  when  pos- 
sible, be  avoided. 

Judgment  reversed. 

Opinion  by  Gordon,  J. 
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Jan.  »79,  49.  Jan.  8,  1879. 

Overseers  of  Poor  of  Williamsport  v. 
Board  of  Guardians  of  Poor  of  Phila- 
delphia. 

Courts — -Jurisdiction —  Mandamus — Paupers — 
Remedy  for  costs  of  removal  of  paupers — Act 
of  April  i^,  1867  i  construed^-Status  of  Board 
of  Guardians  of  the  Poor  of  Philadelphia, 

When  no  appeal  is  taken  from  the  order  of  removal  of 
a  pauper,  jurisdiciion  in  relation  to  expenses  thereof  is  not 
given  to  the  Quarter  Sessions  of  the  removing  district  by 
the  Act  of  April  15,  1867;  the  remedvfor  costs  of  re- 
moval in  such  case  must  be  sought  in  the  Courts  of  the 
district  to  which  the  pauper  is  removed. 

The  Board  of  Guardians  of  the  Poor  of  Philadelphia 
are  but  a  department' of  the  city ;  proceedings  to  enforce 
the  expense  of  maintaining  and  removing  a  pauper  should 
be  had  against  the  city. 

Upon  petition  of  the  Overseers  of  the  Poor  of  Williams- 
port  to  the  Court  of  Quarter  Sessions  of  Lycoming  County, 
it  was  decreed  that  the  Board  of  Guardians  of  the  Poor  of 
Philadelphia  pay  the  expenses  incurred  by  the  former  in 
maintaining  a  pauper  and  removing  htm,  upon  order  duly 
made,  from  Williamsport  to  Philadelphia.  The  Overseers 
of  the  Poor  of  Williamsport  filed  in  the  Court  of  Quarter 
Sessions  of  Philadelphia  County  a  copy  of  the  record  of 
the  Court  of  Quarter  Sessions  of  Lycoming  County,  and 
a  petition  for  a  mandamus  on  the  treasurer  of  Philadelphia 
to  pay  the  sum  named  in  the  decree : 

Held  (sustaining  the  Court  below),  that  even  if  the  pro- 
ceedings had  been  correctly  instituted  against  the  city  of 
Philadelphia,  instead  of  the  Board  of  Guardians  of  the 
Poor  thereof,  the  mandamus  would  have  been  properly  re- 
fused. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

The  petition  of  the  Overseers  of  the  Poor  of 
the  city  of  Williamsport,  Lycoming  County,  to 
the  Court  of  Quarter  Sessions  of  Philadelphia 
County  set  forth :  That  upon  complaint  of  the 
petitioners,  it  was  adjudged  by  two  justices  of  the 
peace  of  the  district  of  Williamsport  that  Peter 
Kelley,  a  pauper,  should  be  removed  therefrom 
to  the  city  of  Philadelphia,  the  place  of  his  last 
legal  settlement ;  that  the  order  of  removal  was 
accordingly  served  upon,  and  the  pauper  was  de- 
livered to,  the  Guardians  of  the  Poor  of  the 
city  of  Philadelphia ;  that  the  said  Guardians  of 
the  Poor  did  not  appeal  from  the  said  order  of 
removal,  but  refused  to  pay  the  expenses  of  the 
maintenance  and  removal  of  the  pauper;  that 
the  petitioners  obtained  a  rule  upon  the  Guardians 
of  the  Poor  of  the  city  of  Philadelphia  to  appear 
at  the  next  term  of  the  Court  of  Quarter  Sessions 
of  Lycoming  County,  and  show  cause  why  the 
said  expenses  should  not  be  paid,  which  rule,  to- 
gether with  a  rule  to  take  depositions  in  support 
thereof,  was  duly  served  upon  the  Guardians  of 
the  Poor  of  Philadelphia,  and  they  were  repre- 
sented by  attorney  at  the  taking  of  the  deposi- 


tions ;  that  the  Court  of  Quarter  Sessiotis  of  Ly- 
coming County  decreed  that  the  Guardians  of  the 
Poor  of  Philadelphia  pay  to  the  petitioners  the 
said  expenses ;  that  payment  of  the  same  has 
been  refused,  and  the  record  of  the  Court  of 
Quarter  Sessions  of  Lycoming  County  has  been 
filed  in  this  Court.  The  petition  prayed  that  a 
mandamus  issue  to  D.  P.  Southworth,  Treasurer 
of  the  city  of  Philadelphia,  commanding  him  to 
pay  the  amount  of  the  decree. 

Upon  a  rule  to  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted,  the  petition 
was  dismissed.  Whereupon  the  plaintiffs  took 
this  writ,  assigning  as  error  the  refusal  of  the 
Court  to  issue  the  mandamus. 

T,  D,  Beeberj  for  the  plaintiffs  in  error. 

The  right  to  payment  and  the  remedy  is  pre- 
scribed by  the  Act  of  April  15,  1867,  which  de- 
clares two  things :  (i )  The  district  accepting  the 
poor  person  shall  be  liable  for  the  expenses,  (2) 
**  in  the  same  manner  and  to  the  same  extent  as 
it  would  have  been  had  the  case  been  determined 
against  it  by  the  Court  of  Quarter  Sessions,  upon 
an  appeal  from  said  order  of  removal." 

The  first  part  of  the  Act  was  enacted  to  remedy 
the  defect  discovered  in  Directors  of  SchuylkiU 
V.  Overseers  of  Montour  (8  Wr.  484).  The 
second  part  intends  that,  when  no  appeal  has 
been  taken,  the  Act  of  June  13,  1836,  §§  20  and 
22  should  be  followed. 

Had  the  defendant  appealed  from  the  order 
of  removal  to  the  Quarter  Sessions  of  Lycoming 
County,  and  the  appeal  been  dismissed,  the  Board 
would  have  been  ordered  to  pay  costs,  and  the 
order  would  have  been  enforced  on  production 
of  the  record  in  the  Quarter  Sessions  of  Phila- 
delphia. The  Act  of  1867  pro\ndes  that  exactly 
the  same  course  shall  be  followed  when  no  ap- 
peal is  taken. 

It  is  not  possible,  by  refusal  to  appeal,  to  an- 
nul the  effect  of  the  Act  of  1867. 

An  action  in  the  Common  Pleas  of  Philadel- 
phia will  not  lie. 

Directors  of  the  Poor  of  Chester  G>.  v,  Malany,  14 
Sm.  144. 

[Sharswood,  C.  J.  Whenever  the  Act  pro- 
vides a  remedy,  it  must  be  followed ;  but  if  none 
were  given,  the  action  would  lie.] 

C  E,  Af organ,  Jr.  ^  Assistant  City  Solicitor 
(with  whom  was  iV,  Nelson  West,  City  Solici- 
tor), for  the  defendant  in  error. 

Since  the  passage  of  the  Consolidation  Act  of 
1854,  the  Board  of  Guardians  of  the  Poor  has 
ceased  to  have  a  separate  corporate  existence, 
and  has  become  a  department  of  the  city  of 
Philadelphia.  The  rule  for  a  mandamus  should 
have  been  directed  against  the  municipality.  But 
even  if  the  proceedings  had  been  properly  insti- 
tuted, the  Quarter  Sessions  of  Lycoming  County 
acted  in  excess  of  its  power. 
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By  the  Acts  cited,  no  authority  was  given  that 
Court,  either  to  compel  overseers  of  the  poor  of 
other  counties  to  come  before  it,  and  to  subject 
themselves  to  its  jurisdiction,  or  to  make  orders 
or  decrees  against  boards  or  overseers,  neither 
represented  before  them,  nor  parties  to  the 
proceedings. 

Where  there  was  no  appeal,  the  Court  had  no 
authority  to  decree  the  payment  of  the  costs. 
Directors  of  Schuylkill  r.  Overseers  of  Montour,  8 
Wr.  484. 

.  Renovo  Overseers  v.  Half-moon  Overseers,  2S  Sm. 
301. 

The  effect  of  the  Act  of  1867  was  simply  to 
create  a  liability  for  costs  and  charges  in  cases 
where,  prior  to  its  passage,  no  such  liability  ex- 
isted. 

If  in  this  case  there  be  any  liability  of  the 
city  of  Philadelphia  to  the  Overseers  of  the  Poor 
of  Williamsport,  it  can  only  be  enforced  by  an 
action  at  law  in  the  Courts  of  Common  Pleas  of 
Philadelphia  County. 

January  27,  1879.  The  Court.  It  would  be 
enough  to  say  that  the  defendants  are  but  a  de- 
partment of  the  city,  and  if  there  is  any  liability, 
the  proceeding  ought  to  be  against  the  city  itself. 
The  rule  in  the  Quarter  Sessions  of  Lycoming 
County  was  taken  against  the  department,  and 
served  upon  its  officers,  and  so  was  the  rule  to 
take  the  depositions,  llie  city  was  in  no  way 
bound  by  such  a  rule  or  service.  But  passing 
this  fatal  defect  in  the  proceeding,  we  are  of 
opinion  that  the  Court  of  Quarter  Sessions  of 
Lycoming  County  had  no  jurisdiction.  It  is  true 
that  the  Act  of  April  15,  1867  (Pamph.  L.  84), 
has  enacted  that  a  district  accepting  a  poor  per- 
son shall  be  liable  to  the  removing  district  for 
costs  and  charges  '*  in  the  same  manner  and  to 
the  same  extent"  that  they  would  have  been  had 
there  been  an  appeal.  It  is  supposed  that  this 
gives  jurisdiction  to  the  Court  to  which  there 
would  have  been  an  appeal.  But  this  is  a  very 
violent  construction  of  the  words.  How  is  that 
Court  to  enforce  its  judgment?  The  Act  is 
silent.  Surely  not  by  mandamus  to  another 
county.  The  plaintiffs  admit  they  must  seek 
their  remedy  in  the  Court  of  the  county  to  which 
the  removal  has  taken  place,  by  their  application 
to  the  Court  below  to  enforce  the  order  of  the 
Court  of  Lycoming  County.  This  shows  that 
the  proceeding  to  enforce  the  liability  created  by 
the  statute  must  be  in  the  Courts  of  the  county 
of  the  accepting  district,  to  whose  jurisdiction  it 
is  subject. 

Proceedings  affirmed. 

Per  Curiam. 


July,  '78.  58. 


Twining  v.  Hunt. 


Jan.  20,  1879' 


Bills  and  notes — Promissory  note — Accommoda 
tion  maker —  Want  of  consideration  by  holder 
— Pledge  by  payee  for  antecedent  debt. 

Ill  the  absence  of  frayd  the  maker  of  an  accommoda- 
tion note  cannot  set  up  want  of  consideration  as  a  delence 
against  a  holder,  with  notice  to  whom  it  has  been  pledged 
as  collateral  security  for  an  antecedent  debt  by  the  payee, 
for  whose  accommodation  it  was  made. 

Appleton  V,  Donaldson,  3  B.  381,  and  Lord  v.  The 
Ocean  Bank,  8  H.  384,  followed.  Royer  v.  The  Bank, 
2  Nor.  249,  distinguished. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  Jacob  Hunt,  against  Watson 
Twining,  on  two  promissory  notes  made  by 
Twining,  one  to  the  order  of  W.  R.  Hunt  &  Co., 
and  by  them  indorsed,  the  other  to  his  own 
order,  indorsed  by  himself  and  W.  R.  Hunt  &  Co. 

Additional  and  supplemental  affidavits  of  de- 
fence disclosed,  **that  the  notes  in  suit  in  this 
case  were  given  by  defendant  to  W.  R.  Hunt  & 
Co.,  the  payees,  without  any  consideration  what- 
ever, and  upon  the  agreement  as  heretofore 
stated  in  defendant's  affidavit  of  defence,  viz., 
that  said  W.  R.  Hunt  &  Co.  agreed  to  take 
care  of  said  notes,  so  that  no  liability  should 
occur  to  this  defendant  by  reason  thereof,  and 
to  return  the  notes  to  defendant.  That  the 
plaintiff  admitted  to  the  defendant  that  he  well 
knew,  at  the  time  of  receiving  the  notes,  of  the 
said  arrangement  between  this  deponent  and  W. 
R.  Hunt  &  Co.,  the  payees,  and  knew  that  the 
said  notes  were  to  be  paid  by  W.  R.  Hunt  & 
Co. ,  and  not  by  this  defendant.  That  defend- 
ant is  informed  and  believes,  that  said  W.  R. 
Hunt  &  Co.,  the  payees,  prior  to  the  giving  of 
the  notes  in  suit,  were  indebted  unto  the  plaintiff 
for  money  borrowed  of  him,  and  that  these 
notes  were  given  to  him  as  collateral  security  for 
the  said  antecedent  debt,  and  that  the  said  notes 
were  not  given  to  or  taken  by  the  plaintiff  as  a 
payment  upon  his  acount  against  the  payees,  nor 
was  any  extension  of  time,  or  credit,  or  other 
consideration  given  by  the  plaintiff  to  the  payees, 
or  any  other  person,  for  said  notes." 

The  Court  entered  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Defendant  took 
this  writ  of  error,  assigning  as  error  the  entry  of 
the  judgment. 

B,  F,  Wagner^  for  plaintiff  in  error. 

Jacob  Hunt  was  not  a  holder  for  value  of  the 
notes  in  suit ;  he  was  in  no  better  position  than 
the  payees. 

Royer  ei  at,  v.  Keystone  Nat.  Bank,  2  Norris,  249. 

Rudolph  M,  Schick,  contra. 

This  case  differs  from  the  one  cited,  in  that  no 
fraud  is  alleged  here. 
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The  payee  of  a  note,  made  for  his  accommo- 
dation, may  pledge  it  to  secure  his  antecedent 
debt. 

Appleton  V.  Donaldson,  3  B.  386. 
Lord  V,  Ocean  Bank,  8  H.  384. 

The  only  point  of  difference  in  this  case,  is 
in  the  fact  that  plaintiff  knew  that  these  were 
accommodation  notes ;  but  the  question  of  notice 
is  immaterial.  The  only  question  is  that  of  con- 
sideration, as  the  cases  show. 

Cummings  v,  Boyd  (2  Norris,  372)  recognizes 
the  right  of  the  holder  of  an  accommodation 
note  to  pledge  it  for  an  antecedent  debt. 

February  10,  .1879.  The  Court.  This  case 
is  ruled  by  Appleton  v.  Donaldson  (3  Barr,  381), 
and  Lord  v.  The  Ocean  Bank  (8  Harris,  384), 
which  have  settled  the  law  in  this  State  that  the 
maker  of  an  accommodation  note  cannot  set  up 
want  of  consideration  as  a  defence  against  it  in 
the  hands  of  a  third  person  to  whom  it  has  been 
pledged  as  collateral  security  for  an  antecedent 
debt.  Royer  v.  The  Bank  (2  Norris,  249)  does 
not  shake  this  principle  in  the  least,  for  that  was 
a  case  in  which  there  had  been  a  wrongful  use  of 
the  paper  by  the  payee. 

Judgment  affirmed. 

Per  Curiam.    Woodward,  J.,  absent. 


Jan.  *78,  264.  Jan.  21,  1879. 

Mayer  v.  Scnyard  ct  al. 

Decedenfs  estates — Trustees — Frauds-Adminis- 
trator's purchase  at  his  own  saUy  when  void 
—Tender. 

Where  an  administrator  at  the  sale  of  his  decedent's 
estate  discouraged  bidders  with  the  view  of  procuring  the 
property  himself  at  a  low  price,  and  he  purchased  it  through 
a  third  party,  though  not  at  a  gross  undervalue,  the  sale  is 
fraudulent  and  void  without  regard  to  the  price  the  pro- 
perty actually  brought  and  the  owners  of  such  property 
are  entitled  to  recover  in  ejectment,  against  such  pur- 
chaser, without  a  tender  of  the  purchase-money. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Ejectment,  by  Senyard  in  right  of  his  wife 
Elizabeth,  James  Mayer,  and  Thomas  Mayer 
against  Francis  Mayer,  for  a  lot  of  ground  and 
two  houses  thereon  erected.     Plea,  not  guilty. 

At  the  trial,  before  Briggs,  J.,  the  plaintiffs 
showed  title  ^o  the  premises  in  John  Mayer, 
through  whom  the  defendant  also  claimed.  The 
plaintiffs  were  the  children  of  John  Mayer,  who, 
as  well  as  his  wife,  was  dead.  The  defendant 
showed  that  Mary  Mayer,  wife  of  John,  became 
his  administratrix,  and  that  on  her  death  the  de- 
fendant became  John  Mayer's  administrator  d.  b, 
«.,  on  December  3,  1858;  that  he  shortly  after- 


wards petitioned  the  Orphans*  Court  for  an  order 
of  sale  of  the  decedent's  real  estate  to  pay  his 
debts,  on  the  ground  of  insufficiency  of  assets ; 
that  the  schedule  of  debts  annexed  to  the  peti- 
tion included  I440,  due  on  a  mortgage  of 
the  premises  given  by  the  decedent  to  the 
Union  Building  Association,  and  I190  due 
Bridge  &  Cline ;  that  the  order  of  sale  was 
granted,  the  premises  in  suit  sold  to  James  Bridge 
of  the  firm  of  Bridge  &  Cline,  for  $5 80,  the  sale 
confirmed,  and  the  premises  conveyed  to  Bridge 
on  June  28,  1859;  that  on  June  6,  i860,  the 
defendant  filed  his  account  as  administrator, 
charging  himself  with  $580,  the  proceeds  of  the 
above  sale,  and  crediting  himself  with  J364  paid 
on  account  of  the  Union  Building  Association 
mortgage,  and  other  payments,  amounting  to- 
gether to  $634.84,  leaving  a  balance  due  the  ac- 
countant ;  that  on  December  5,  i860.  Bridge 
conveyed  the  premises  in  suit  to  the  defendant. 

The  plaintiffs  in  order  to  show  that  the  de- 
fendant obtained  title  fraudulently,  called  one 
McStay,  who  testified  that  he  went  to  the  Or- 
phans* Court  sale  intending  to  bid  for  the  pre- 
mises, that  he  bid  $506  when  the  defendant  came 
to  him  and  advised  him  to  stop  bidding  as  Bridge 
would  buy  the  property  at  all  events,  that  he 
stopped  bidding  accordingly.  On  cross  exami- 
nation he  said  he  would  have  given  $550  for  the 
premises.  Another  witness  testified  that  before 
the  sale  the  defendant  asked  him  to  bid  for  him 
in  case  Bridge  should  be  absent,  that  he  went  to 
the  sale  and  the  defendant  told  him  that  his  man 
was  there.  The  defendant,  when  called  by  the 
plaintiffs,  testified  that  he  paid  Bridge  his  claim  of 
$190,  against  the  decedent's  estate;  he  did  not 
claim  credit  for  this  payment  in  his  account,  and 
there  was  some  evidence  that  he  had  settled  this 
claim  on  Bridge's  conveyance  to  him  of  the  pre- 
mises in  suit.  The  defendant  admitted  that  he 
had  not  charged  himself  with  their  shares  of  stock 
of  The  Workingmen's  Building  Association, 
standing  in  the  decedent's  name,  and  worth 
about  I300,  that  he  had  transferred  this  stock  to 
Bridge  who  borrowed  I300  thereon,  which  he 
gave  the  defendant  towards  the  purchase  at  the 
Orphans'  Court  sale,  that  this  was  the  only  part 
of  the  purchase-money  that  Bridge  paid  him, 
and  that  this  I300  formed  part  of  his  payment  of 
$364,  on  account  of  the  Union  Building  Asso- 
ciation mortgage.  One  witness  testified  that  at 
the  time  of  the  Orphans*  Court  sale  the  premises 
were  worth  from  $800  to  $1000. 

The  defendant,  in  rebuttal,  called  several  wit- 
nesses who  testified  that  at  that  time  the  property 
was  worth  from  J500  to  $600.  He  showed  that, 
after  the  sale.  Bridge  called  on  a  conveyancer 
and  offered  to  sell  the  property  for  $700,  and  he 
offered  to  prove  that  in  consequence  of  this  visit 
the  conveyancer  negotiated  Bridge's  transfer  to 
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the  defendant.     Objected    to.     Offer  rejected. 
.Exception. 

The  plaintiffs  presented,  inter  alia^  the  follow- 
ing point:  (4)  If  the  defendant  discouraged 
bidding  at  the  sale,  by  McStay  and  others,  and 
if  he  procured  Bridge  to  buy  the  property,  and 
then,  by  i>aying  Bridge's  claim,  got  a  transfer  of 
his  title,  the  verdict  must  be  for  the  plaintiffs. 
Affirmed. 

The  defendant  presented,  inter  alia,  this 
point :  If  the  jury  believe  the  defendant,  as  ad- 
ministrator, purchased  at  his  own  sale,  plaintiffs 
cannot  recover  unless  they  repay  him  the  price 
paid  by  him,  as  his  price  was  received  by  the  dis- 
tributees of  the  decedent,  the  sale  has  been 
affirmed,  and  the  verdict  should  be  conditional, 
that  plaintiffs  shall  receive  a  deed  for  the  pre- 
mises if,  within  ninety  days,  they  pay  the  sum  of 
J580.  Answer,  This  is  so  if  you  find  that  the 
purchase  is  not  tainted  with  fraud,  but  if  the  de- 
fendant fraudulently  induced  any  one  not  to  bid, 
with  a  view  of  obtaining  the  property  for  himself, 
you  should  render  your  verdict  for  the  plaintiffs. 

In  his  general  charge  the  learned  Judge  said, 
inter  alia:  *'  If  the  defendant  arranged  with,  or 
persuaded  any  one  not  to  bid  so  that  he,  or  some 
one  for  him,  might  purchase  the  property  at  a  less 
price  than  he  otherwise  could,  such  was  more 
than  a  mere  intention  to  perpetrate  fraud;  it 
was  an  act  done  in  the  execution  of  a  fraudulent 
design ;  and  if  you  find  that  the  defendant  did 
this,  ybu  should  find  a  verdict  for  the  plaintiffs 
irrespective  of  the  money  he  paid." 

Verdict  and  judgment  for  the  plaintiffs.  The 
defendant  took  this  writ  assigning  for  error,  inter 
alia,  the  answers  to  the  above  points  and  the  por- 
tion of  the  charge  quoted. 

Pancoast  (with  him  Sellers)  for  the  plaintiff 
in  error. 

Unless  there  was  actual  fraud  at  the  Orphans* 
Court  sale,  we  were  entitled  to  a  conditional  ver- 
dict. The  learned  Judge  instructed  the  jury  that 
if  they  found  certain  facts,  the  fraud  of  the  de- 
fendant was  established  irrespective  of  the  price 
of  the  premises  with  which  he  charged  himself. 

The  question  whether  the  property  sold  for  its 
full  value  was  throughout ,  ignored,  especially  in 
the  answer  to  the  plaintiff's  fourth  point.  To 
make  a  sale  absolutely  void  so  that  the  former 
owner  can  recover  without  repayment  of  the 
purchase-money,  it  must  be  shown  that  the  pur- 
chaser, or  somebody  for  him  made  false  represen- 
tations, and  that  by  reason  of  such  representa- 
tions he  obtained  the  property  at  less  than  its 
value. 

Dick  V,  Cooper,  12  Har.  222. 
Sharp  V.  Long,  4  Cas.  437. 
Abbey  v.  Dewey,  I  Cas.  413. 

If  the  rejected  evidence  had  been  admitted  it 
would  have  shown  the  absence  of  collusion  be- 
tween the  defendant  and  Bridge. 


F,  F,  Brightly,  contra. 
The  case  went  to  the  jury  on  the  question  of 
actual  fraud.  Whether  the  price  was  adequate 
or  not,  the  fraudulent  intent  was  shown  by  the 
fraudulent  expedients.  Ejectment  lies  against 
a  trustee  ex  maleficio  without  a  tender  of  the 
purchase-money  or  the  value  of  the  improve- 
ments. 

Riddle  v.  Murphy,  7  S.  &  R.  230. 

Gilbert  v,  Hoffman,  2  Watts,  66. 

Eberts  v,  Eberts,  5  Sm.  1 10. 

Grim  V,  Grim,  i  Weekly  Notes,  79. 
The  defendant's  account  as  administrator  has 
not  been  confirmed.  He  admitted  that  he  failed 
to  charge  himself  with  the  value  of  the  decedent's 
stock  in  the  Workingmen's  Building  Association ; 
under  these  circumstances,  a  simple  charge  in  an 
unconfirmed  account  cannot  be  considered  as  a 
payment  to  the  estate. 

February  10,  1879.  The  Court.  This  case 
was  put  to  the  jury  by  the  learned  Judge  be- 
low as  a  question  of  actual  fraud.  If  the  de- 
fendant below  discouraged  bidding  at  his  own 
sale  as  administrator,  with  the  design  of  thereby 
procuring  the  property  for  himself  it  was  an 
actual  fraud.  Even  if  he  did  not  succeed  so  far 
as  to  procure  the  property  at  an  undervalue,  that 
did  not  purge  his  action  of  its  fraudulent  char- 
acter. He  did  become  the  purchaser  through  an 
agent,  and  it  is  a  violent  presumption  that  he 
had  a  fraudulent  purpose,  or  he  would  not  have 
resorted  to  fraudulent  means  to  accomplish  it. 
We  think  therefore  the  rulings  of  the  Court  be- 
low on  questions  of  evidence  were  right,  and 
that  the  case  was  properly  submitted  to  the  jury. 

Judgment  affirmed. 

Per  Curiam. 


€omTttOtt  IJleas— latD. 


C.  P.  No.  2.  March  3,  1879. 

In  re  Catharine  Irwin. 

Adoption  of  children^— Act  of  May  4,  i8ss —  The 

Court  cannot  annex  conditions  to  a  decree  of 

adoption, 

Sur  petition  for  adoption. 

Samuel  R.  C.  Matthews  and  wife  filed  their  pe- 
tition asking  that  the  Court,  under  the  provisions 
of  the  Act  of  May  4,  1855  (Purd.  Dig.  61), 
would  decree  that  a  certain  child,  Catharine  Ir- 
win, should  assume  the  name  of  the  petitioner, 
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and  have  all  the  rights  and  be  subject  to  all  the 
duties  of  a  child  and  heir  of  the  petitioners.  • 

The  answer  of  Thomas  L.  Gillespie,  next 
friend  of  the  child,  united  in  the  prayer  of  the 
petitioners,  but  asked  tliat  it  be  modified,  so  as 
to  give  to  an  agent  of  the  Home  Missionary  So- 
ciety (with  which  the  child  had  been  living,  its 
parents  being  dead)  the  privilege  of  visiting  the 
child. 

[Hare,  P.  J.  We  cannot  make  a  decree 
giving  any  such  right  to  the  Missionary  Society; 
our  authority  under  the  Act  is  to  decree  the  adop- 
tion of  the  child,  which  then  becomes,  like  any 
other  child,  subject  to  the  authority  of  the  pa- 
rent, without  interference  from  other  persons.] 

Decree  for  adoption  made,  with  the  clause  re- 
serving right  to  visit  the  child  stricken  out. 


C.  P.  No.  3.  July  5,  1879. 

Edridge  v.  Madden,  owner,  and  Joynes, 
contractor. 
Mechanics^  lien — Sheriff  ^s  sale  of  premises  while 
additions  and  repairs  are  in  course  of  comple- 
tion—  Where  materials  were  furnished  prior  to 
sheriff's  sale^  but  claim  filed  after  the  sale  there 
is  no  lien  against  the  premises  in  the  hands  of 
the  sheriff's  vendee. 

Case  stated,  sur  mechanic's  claim,  showing  the 
following  facts: — 

On  December  2, 1878,  the  Frugality  Loan  and 
Building  Association  purchased  at  sheriffs  sale  a 
certain  house  and  lot,  taken  in  execution  and  sold 
as  the  property  of  one  Madden,  under  a  mort- 
gage executed  by  him  to  one  Pickering  in  1874. 
Some  time  prior  to  said  sherifiPs  sale,  the  said 
Madden  (being  then  the  owner)  began  to  make 
certain  additions  and  repairs  to  the  premises, 
which  repairs,  etc.,  were  in  course  of  completion 
at  the  time  of  the  sheriffs  sale.  The  bricks  used 
for  said  additions,  etc.,  were  furnished  by  the 
plaintiff,  at  Madden's  request,  between  the  2d  and 
9th  of  November,  1878.  On  May  2,  1879,  the 
plaintiff  filed  this  claim  for  tdi^^f^^  for  the  price 
of.  said  bricks. 

'*If  the  Court  should  be  of  opinion  that  said 

sheriffs  sale  of  December  2,  1878,  discharged 

said  claim,  then  an  order  to  be  entered  directing 

the  clerk  to  mark  said  claim  *  discharged  by  order 

of  Court;'  otherwise  judgment  to  be  entered  for 

plaintiff  for  ^61.12,  with  interest  and  costs.** 

H,  R,  Edmunds ^  for  plaintiff. 

F,  W.  Shainy  for  defendant. 

Eo  die.    The  Court.     **  Lien  discharged  by 

order  of  Court,  as  per  case  stated.** 


e.  %.  eircuit  Court— 
lEquits. 


District  of  New  Jersey. 

Kintzing  v.  Hutchinson. 


1877. 


Decedents  Estates — Collateral  inheritance  iax^ 
Lex  domicilium — Situs  of  personal  property 
for  purposes  of  taxation — Pennsylvania  stat- 
utes of  7  Aprily  1826,  and  II  March,  iSjo, 

The  choses  in  action,  such  as  bonds,  stocks,  debts,  etc, 
of  corporations  and  individuals  in  Pennsylvania,  belonging 
to  a  decedent  domiciled  at  his  deaih  in  New  Jersey,  and 
passing  to  a  collateral  heir,  not  under  the  intestate  laws  of 
Pennsylvania,  nor  under  any  administration  granted  there- 
in, but  under  the  laws  of  New  Jersey,  are  not  subject  to 
the  Pennsylvania  collateral  inheritance  tax. 

H.  died  domiciled  in  New  Jersey,  leaving  personal  pro- 
perty in  Pennsylvania,  consisting  of  stocks,  bonds,  and 
debts  of  corporations  and  individuals  there,  which  passed 
under  the  laws  of  New  Jersey  to  his  collateral  heirs.  Ad- 
ministration was  taken  in  New  Jersey,  and  the  assets  in 
Pennsylvania  were  collected  under  the  foreign  letters  with- 
out an  ancillary  administration  in  Pennsylvania.  In  a  bill 
in  equity  by  the  collateral  heir  to  compel  the  administrators 
to  return  certain  securities  deposited  with  them  by  her  to 
meet  whatever  collateral  inheritance  tax  should  be  due  on 
her  share  of  this  personal  property : 

Beidf  that  no  collateral  inheritance  tax  was  due  to  the 
State  of  Pennsylvania;  that  the  Acts  of  7  April,  1826,  and 
1 1  March,  1850,  did  not  apply  to  cases  of  this  charaaer. 

Hearing  upon  bill  and  answer. 

Bill  in  equity,  filed  by  Elizabeth  L.  Kintzing, 
a  citizen  of  New  York,  against  Mahlon  Hutchin- 
son, a  citizen  of  the  State  of  New  Jersey,  and 
Samuel  J.  Sharpless.  The  bill  alleged  that  John 
P.  Hutchinson  was  in  his  lifetime  a  citizen  of  New 
Jersey,  and  was  domiciled  in  that  State  at  the 
time  of  his  death,  on  February  11, 1875  J  ^^  ^^ 
died  intestate,  possessed  of  a  large  personal  es- 
tate, and  that  the  complainant,  as  one  of  his 
nieces  and  next  of  kin,  became  entitled  to  one- 
fifteenth  part  of  his  personalty,  distributable  by 
his  administrators  afler  payment  of  his  debts  and 
the  expenses  of  the  administration ;  that  the  in- 
testate at  his  death  was  possessed  of  stocks  and 
loans,  both  coupons  anci  registered,  of  various 
municipal  and  other  corporations  chartered  under 
the  laws  of  Pennsylvania,  stocks  of  sundry  Na- 
tional banks,  organized  under  Acts  of  Congress, 
and  carrying  on  business  in  said  State,  debts  se- 
cured by  bonds  and  mortgages  on  real  estate 
within  said  State,  and  loans  of  the  said  Common- 
wealth of  Pennsylvania ;  that  administration  was 
granted  on  the  estate  of  said  John  P.  Hutchinson 
by  the  Surrogate  of  Burlington  County,  New 
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Jersey,  to  the  defendants,  Mahlon  Hutchinson 
and  Samuel  J.  Stearpless,  and  Benjamin  P.  Hut- 
chinson, since  deceased ;  that  the  surviving  ad- 
ministrators by  virtue  of  the  Act  of  Assembly  of 
the  State  of  Pennsylvania  of  April  8,  1872  (P. 
L.  44),  filed  of  record  with  the  Register  of 
Wills  of  Philadelphia  County  a  certified  copy  of 
the  letters  of  administration  granted  them  in 
New  Jersey,  and  by  means  thereof,  under  the 
provision  of  said  Act,  they  became  empowered 
and  authorized  to,  and  did  collect,  sell,  assign, 
and  convert  the  assets,  securities,  and  personal 
property  of  their  intestate  within  the  State  of 
Pennsylvania,  and  carried  the  proceeds  into  their 
accounts  as  filed  in  Burlington  County,  New 
Jersey,  without  taking  out,  or  being  required  by 
law  to  take  out,  ancillary  letters  in  Pennsylvania 
or  accounting  there;  that  the  defendants  had 
filed  their  final  account,  which  had  been  duly 
confirmed,  in  which  they  had  included  the  pro- 
ceeds of  all  the  assets,  securities,  and  personal 
property  of  their  intestate  realized  in  Pennsyl- 
vania, and  that  complainant  had  been  paid  her 
distributive  share  thereof. 

The  bill  further  averred  that,  before  such  pay- 
ment was  made  to  her,  she  was  required  to  and 
did  deposit  with  the  defendant's  administrators 
as  aforesaid,  ^3000  of  Pennsylvania  Railroad 
registered  bonds,  and  J 1000  of  Lehigh  Valley 
Railroad  registered  bonds,  which  they  were  to 
hold  for  the  purpose  of  enabling  them  to  pay  out 
of  the  proceeds  such  sum  for  collateral  inheritance 
tax  upon  the  complainant's  share  of  said  John  P. 
Hutchinson's  estate,  derived  from  investments  in 
Pennsylvania,  as  might  be  determined  to  be  due, 
and  to  reimburse  them  for  all  expenses  of  counsel 
fees,  costs,  and  charges  in  reference  to  any  claim 
for  this  tax. 

The  bill  further  averred  that,  under  the  laws 
of  Pennsylvania  at  the  death  of  the  intestate,  no 
collateral  inheritance  tax  had  legally  accrued  to 
the  State,  and  that  none  of  the  laws  of  that 
State  then  in  force  had  assumed  to  charge  or 
impose  this  tax  upon  personal  estates  of  dece- 
dents within  this  Commonwealth,  who  were  at 
their  deaths  domiciled  in  another  State  or  country, 
and  that  any  Act  assuming  to  impose  such  a  tax 
would  be  unconstitutional ;  that  no  claim  for  the 
tax  had  ever  been  made  by  the  State  of  Pennsyl- 
vania, and  that  as  all  the  assets  of  the  estate  had 
been  withdrawn  from  Pennsylvania,  and  the  es- 
tate settled,  the  complainant  was  entitled  to  have 
the  securities  deposited  by  her  with  the  defend- 
ants to  meet  this  tax,  returned  to  her ;  but  that 
her  request  for  the  surrender  and  return  of  the 
said  securities  had  been  refused  by  the  defend- 
ants. 

The  bill  prayed:  (i)  a  disclosure  by  the  de- 
fendants of  the  assets  of  their  intestate  which 
were  in  Pennsylvania  at  his  death,  and  which  had 


been  realized  from  and  brought  into  their  ac- 
counts; (2)  that  the  defendants  disclose  whether 
any  claim  for  this  collateral  inheritance  tax  had 
been  made  upon  them ;  and  (3)  that  it  be  decreed 
that  no  collateral  inheritance  tax  is  due  by  the 
complainant  on  her  share  of  said  estate,  and  that 
the  defendants  deliver  up  and  surrender  to  the 
complainant  the  said  bonds  deposited  by  her  with 
them. 

The  answer  of  the  defendants  admitted  the 
material  facts  averred  in  the  bill,  and  set  forth  in 
detail  the  various  assets  of  the  personal  estate  of 
the  intestate  which,  at  the  time  of  his  death,  were 
in  the  State  of  Pennsylvania.  The  defendants 
admitted  holding  the  securities  claimed,  on  the 
terms  stated  in  the  bill,  and  expressed  a  willing- 
ness to  return  them  if  it  should  be  judicially  de- 
termined that  no  collateral  inheritance  tax  was 
due  by  the  complainant  on  her  share  of  the 
estate.  That  the  Attorney-General  of  the  Com- 
monwealth of  Pennsylvania  had  been  notified  of 
the  pendency  of  this  suit,  and  called  on  to  inter- 
vene and  assert  whatever  claim  the  said  Common- 
wealth might  have  against  the  securities  so 
deposited  with  the  defendants  for  or  in  respect 
of  the  collateral  inheritance  tax  in  question. 

John  G.  Johnsoftf  for  the  complainant. 

The  case  of  the  Foreign-held  Bonds  (15  Wal- 
lace, 300)  is  conclusive  against  the  right  of  a 
State  to  tax  debts  due  by  its  citizens  to  foreign 
creditors,  and  rules  this  case  as  to  all  the  personal 
property  sought  to  be  taxed,  save  the  stock  of 
corporations  chartered  by  the  State  of  Pennsyl- 
vania ;  and  shares  of  stock  of  this  character  are 
neither  within  the  letter  nor  spirit  of  the  collate- 
ral inheritance  Act  of  7  April,  1826  (9  Sm.  L. 
146;  Purdon,  p.  214,  pi.  i).  The  words  **  being 
within  this  Commonwealth"  in  this  Act,  refer  to 
the  person  dying,  and  not  to  the  estate  which 
passes  by  the  death.  Property  may  be  within 
the  Commonwealth,  but  the  estate  or  interest 
therein,  which  is  the  subject  matter  of  taxation, 
is  not  a  thing  having  locality.  The  leading  case 
in  England  upon  this  subject  is  Thomson  v,  Ad- 
vocate-General (12  CI.  &  Fin.  i),  where  the 
House  of  Lords  decided  that  personal  propert /, 
having  no  situs  of  its  own,  followed  the  domicil 
of  the  testator,  and  that  upon  the  law  of  his 
domicil  depended  the  question  of  the  liability  of 
the  legacy  to  duty.  This  overruled  the  old  rule, 
upon  the  authority  of  which  the  Pennsylvania 
cases.  Com.  v.  Smith  (5  Barr,  143),  and  Alex- 
ander's Est.  (4  Penna.  L.  J.  453), lay  down  the 
contrary  doctrine.  The  interpretation  given  to 
the  Act  of  1826  in  these  cases  is  based  upon  no 
reasoning,  and  this  Court  will  accord  the  com- 
plainant the  protection  of  a  proper  construction. 
But  conceding  that  these  decisions,  with  the  Act 
of  II  March,  1850  (P.  L.  170,  Purdon,  p.  216, 
pi.  8),  settle  that  the  estate  within  the  Common- 
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wealth  is  what  is  contemplated  as  the  subject  of 
the  tax,  still  this  case  does  not  fall  within  its 
terms.  Shares  of  stock  are  mere  choses  in  ac- 
tion, and  have  no  situs  other  than  their  owner's 
domicil. 

Somerville  v,  Somcrville,  5  Vesey,  J.,  750. 

Note  to  Jackson  v,  Forbes,  2  Crompt.  &  Jar.  405. 

Again^  the  Act  of  1826,  if  it  means  what  the 
Attorney-General  claims,  is  unconstitutional,  in 
that  the  property  taxed  by  it  is  not  within  the  State. 
The  stockholder  owns  no  portion  of  the  corpo- 
rate assets ;  all  that  he  is  entitled  to  is  to  demand 
his  dividends,  and  until  these  are  declared  he 
gets  nothing.  Thereafter,  he  stands  as  a  creditor 
of  the  corporation  entitled  to  sue  for  their  re- 
covery, and  his  position  is  similar  to  that  of  the 
bondholder  who  was  held  not  liable  to  be  taxed 
in  the  Foreign-held  Bond  Case. 

Again  the  tax  is  unconstitutional  because  it  is 
not  levied  upon  property,  but  upon  the  right  of 
a  citizen  of  another  State  to  receive  what  the  law 
of  his  State  gives  to  him,  as  a  succession  or  in- 
heritance. There  is  no  warrant  for  such  taxation, 
no  correlative  protection  is  afforded,  and  no 
equivalent  is  given  for  it. 

George  Lear^  Attorney-General,  for  the  Com- 
monwealth of  Pennsylvania. 

There  can  be  no  question  but  that  this  property 
is  subject  to  the  tax  imposed  by  the  Act  of  1826. 
Commonwealth  v.  Smith  {supra)  decided  that  it 
was  not  the  person,  but  the  estate  within  the  Com- 
monwealth upon  which  the  tax  was  levied.  The 
Act  of  1850  extended  the  provisions  of  the  Act 
of  1826,  in  consequence  of  the  decision  in  Com. 
V.  Smith  to  persons  dying  domiciled  within  the 
Commonwealth  as  well  as  to  estates.  And  this 
Act  was  applied  in  Short's  Estate  (4  Harris,  63). 

The  cases  of  Railroad  Co.  v,  Jackson  (7  Wall, 
262),  and  the  Foreign-held  Bonds  (supra) y  do 
not  rule  this  case.  This  is  not  a  tax,  in  the  strict 
sense  of  the  word,  but  a  condition  imposed  upon 
the  legatee  or  distributee  before  he  can  receive 
his  interest.  It  is  a  share  taken  by  the  Common- 
wealth before  the  beneficiaries  have  any  rights  in 
the  distribution  for  the  aid  which  it  grants  their 
representatives  in  the  collection  of  the  assets  of 
the  decedent. 

The  provision  of  the  Federal  Constitution, 
that  the  citizens  of  each  State  shall  be  entitled 
to  the  privileges  and  immunities  of  citizens  in  the 
several  States,  applies  only  to  the  personal  pri- 
vileges of  citizens  in  their  private  capacity,  and 
not  in  any  official  or  fiduciary  relation.  The 
right  of  the  owner  to  take  this  property  out  of 
the  State  at  any  time  is  a  natural  right  which 
could  not  be  prohibited  him,  while  the  right  of 
this  distributee,  who  takes  by  descent,  is  not  a 
natural  but  a  legal  right,  which  must  be  taken  and 
accepted  under  the  conditions,  and  according 
to  the   terms  which  the   law  prescribes.     The 


actual  situs  of  the  property,  and  not  the  domicil 
of  the  owner  is  the  true  guide  in  determining  the 
question  under  the  law  of  what  State  it  shall  be 
taxed.  The  converse  of  this  proposition  is 
founded  on  a  fiction,  which  has  been  repudiated 
in  several  States. 

Alvany  v.  Powell,  2  Jones  Eq.,  N.  Carolina,  51 - 
State  V,  St.  Louis,  etc.,  47  Mo.  594. 

In  the  case  of  the  Foreign-held  Bonds  certain 
public  securities,  consisting  of  State  Bonds  and 
bonds  of  municipal  bodies  (such  as  there  are  nearly 
$300,000  worth  of  here),  were  expressly  excepted 
from  the  rulings  of  the  decision. 

Again,  the  situs  for  taxation  of  National  Bank 
stock  is  fixed  by  Act  of  Congress  of  1864  (13 
Stat,  at  Large,  112)  at  the  place  where  the  bank 
is  located,  and  not  elsewhere,  and  this  has  been 
declared  by  Act  of  10  February,  1868  (15  Stat, 
at  Large,  34)  to  mean  the  State  wirhin  which  the 
bank  is  located. 

Joseph  B,  Townsendy  for  the  defendants. 

The  real  question  involved  here  is  not  whether 
situs  by  domicil  will  exempt  specific  securities, 
stocks,  etc. ,  from  this  tax,  but  whether  the  suc- 
cession to  personality  in  this  State  under  a  foreign 
law  is  taxable.  Strode  v.  Com.  (2  Sm.  189),  de- 
cided upon  this  very  Act,  holds  that  it  is  the 
succession  to  the  property  which  is  taxed,  and 
not  the  specific  securities  in  which  it  is  invested. 
Now  as  it  is  a  well-settled  law  that  questions  of 
succession  to  personal  property  are  governed  by 
the  law  of  the  decedent's  domicil,  which  in  this 
case  was  New  Jersey,  it  is  clear  that  this  tax  can- 
not be  imposed.  Again  the  legislation  of  Penn- 
sylvania since  1858  is  a  virtual  concession  that 
this  estate  is  exempted  from  the  tax.  The  Act 
of  10  April,  1849  (P.  L.  571,  Purd.  Dig.  215,  pL 
4)  making  property  of  this  very  character  sub- 
ject to  the  tax,  was  expressly  repealed  by  the 
Act  of  22  April,  1858  (P.  L.  470).  Then  fol- 
lowed the  various  Acts  ending  with  that  of  8 
April,  1872  (P.  L.  44,  Purd.  Dig.  421,  pi.  84), 
which  swept  away  all  necessity  for  a  local  ad- 
ministration of  the  estates  of  non-residents,  which 
was  the  sole  basis  and  reason  of  the  decisions  in 
Com.  V.  Smith  and  Alexander's  Estate,  supra. 

The  case  of  the  Foreign-held  Bonds  rules  this 
case.  The  Court  there  say  that  the  power  of  a 
State  to  tax  is  limited  to  persons,  property  and 
business  within  her  jurisdiction.  When  the  de- 
cedent died  his  personal  estate  passed  into  the 
hands  of  his  administrators  in  New  Jersey,  for 
the  use,  so  far  as  the  distributive  balance  is  con- 
cerned, of  his  next  of  kin  entitled  under  the  laws 
of  that  State,  without  the  aid  of  the  machinery 
of  the  Registers  or  Probate  Courts  of  Pennsyl- 
vania to  give  effect  to  those  rights  or  to  accom- 
plish the  conversion  of  the  assets. 

Oct.  2,  1877.  The  Court.  This  case  has 
been  elaborately  argued,  and  I  have  received  all 
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the  assistance  that  counsel  can  give.  There  is  no 
controversy  between  the  parties  respecting  t^le 
material  facts.  The  testator  at  his  death  was 
domiciled  in  New  Jersey.  His  will  was  proved 
and  administered  there,  and  there  his  executors 
have  settled  their  final  accounts.  They  sought 
no  aid,  and  they  had  none  from  the  intestate 
laws  of  Pennsylvania,  from  the  courts  of  the 
State,  or  from  any  will  proved  in  the  State.  At 
the  time  of  his  death  the  testator  owned  loans, 
stocks,  and  other  personal  property,  consisting 
of  State  loans  of  Pennsylvania,  municipal  bonds 
of  that  State,  bonds  and  stocks  of  its  corporations, 
shares  of  stock  in  national  banks  located  in  that 
State,  and  various  claims  against  Pennsylvania 
debtors.  These  stocks  and  loans  were  transferred 
by  the  executors  of  the  testator's  will  by  virtue 
of  the  letters  testamentary  granted  to  them  in 
New  Jersey.  No  letters  of  administration  were 
ever  taken  out  in  Pennsylvania.  Such  are  the 
material  facts,  and  the  sole  question  of  the  case 
is,  whether  the  property  is  subject  to  a  tax  under 
the  laws  of  Pennsylvania,  it  having  passed  by  the 
will  to  collateral  heirs  or  legatees  of  the  testator. 
The  collateral  inheritance  tax  laws  of  the  State 
are  obscure,  needlessly  so,  and  the  obscurity  has 
jiot  been  removed  by  the  decisions  of  its  Supreme 
Court.  The  original  legislative  Act  of  the  State, 
enacted  April  7,  1826,  imposed  a  tax  of  two  and 
one-half  per  cent,  (subsequently  raised  to  five) 
**upon  all  estates,  real,  personal,  and  mixed,  of 
every  kind  whatsoever,  passing  from  any  person 
who  may  die  seized  or  possessed  of  such  estate, 
being  within  this  Commonwealth,  either  by  will, 
or  under  the  intestate  laws  thereof,  .  .  .  etc., 
to  any  person  or  persons,  or  to  bodies  politic  or 
corporate,  in  trust  or  otherwise,  other  than  to  or 
for  the  use  of  father,  mother,  husband,  wife, 
children,  and  lineal  descendants,  bom  in  lawful 
wedlock;"  and  it  made  it  the  duty  of  all  exe- 
cutors, administrators,  and  their  sureties,  to  pay 
the  tax.  It  expressly  enacted  that  "all  executors, 
administrators,  and  their  sureties,  shall  only  be 
discharged  from  liability  for  the  amount  of  the 
tax  on  estates,  the  settlement  of  which  they  may 
be  charged  with,  by  having  paid  the  same,"  as 
directed  by  the  laws  in  1847.  Strangely  enough, 
it  was  said  by  the  Supreme  Court  of  the  State 
that  the  words  of  the  statute,  * '  being  within  this 
Commonwealth,"  referred  to  the  estate  and  not 
to  the  decedent,  that  it  was  the  estate  within  the 
Commonwealth,  and  not  the  person,  on  which 
the  tax  was  levied.  In  view  of  this  declaration, 
probably,  the  Legislature  (in  1850)  passed  a  de- 
claratory act,  enacting  *  *  that  the  words  in  the 
Act  of  1826,"  being  within  this  Commonwealth, 
**  should  be  construed  as  relating  to  all  persons 
who  had  been  at  the  time  of  their  decease  or 
then  might  be  domiciled  within  the  Common- 
wealth, as  well  as  to  estates."     Other  statutes, 


respecting  the  tax,  and  the  mode  of  its  collection, 
have,  from  time  to  time,  been  enacted,  but  none 
of  them  affect  the  present  case.  The  Act  of 
April  10,  1849,  which  would  be  important  if  it 
remained  in  force,  was  repealed  by  the  Act  of 
April  22,  1858. 

The  question  I  have  to  determine,  then,  is, 
whether,  under  the  Act  of  1826,  as  construed  by 
the  Act  of  1850,  the  choses  in  action  of  a  dece- 
dent, not  domiciled  at  his  death  in  Pennsylvania, 
passing  to  collateral  heirs  or  legatees,  but  not 
passing  under  the  intestate  laws  of  that  State, 
nor  under  any  will  proved  and  administered  in 
that'State,  are  subject  to  a  tax,  if  they  are  rights 
in  action  against  the  State  or  its  corporations,  or 
against  inhabitants  of  the  State.  I  say  choses  in 
action,  for  all  the  property  claimed  in  this  case 
to  be  liable  to  a  tax  was  intangible,  mere  rights 
in  action.  The  question  is  primarily  one  of  sta- 
tutory construction,  and  I  think  exclusively  such, 
for,  in  my  view,  it  is  unnecessary  to  inquire 
how  far  a  State  can  impose  a  tax  that  operates 
extra-territorially. 

It  must  be  admitted  that  the  language  of  the 
statute  is  broad  and  general.  It  embraces  all 
estates,  real,  personal,  and  mixed,  being  within 
the  Commonwealth,  passing  to  collateral  heirs 
or  legatees,  either  by  will,  or  under  the  intestate 
laws,  or  by  deed,  grant,  bargain,  or  sale,  in- 
tended to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor  or  bargainor.  But, 
notwithstanding  the  generality  of  the  statutory 
words,  they  must,  I  think,  receive  a  reasonable 
construction,  in  harmony  with  the  construction 
usually  given  to  such  statutes,  and  consistent  with 
the  legislative  power  of  the  State.  The  English 
Act  of  Parliament  of  36th  Geo.  III.  enacts  that 
'*  every  legacy  given  by  any  will  or  testamentary 
instrument  to  any  person"  shall  be  liable  to  a 
succession  tax,  and  **  that  any  gift  by  will  of  any 
person,  which  shall,  by  virtue  of  such  will,  have 
effect,  or  be  satisfied  out  of  the  personal  estate 
of  such  person,  shall  be  deemed  a  legacy  within 
the  meaning  of  the  Act. '  *  Comprehensive  as  the 
Act  is,  it  is  now  firmly  held  by  the  English  courts 
that  English  stocks,  owned  by  non-resident  tes- 
tators, are  not  liable  to  the  tax.  So  it  was  de- 
cided by  the  House  of  Lords,  in  Thomson  v. 
The  Advocate  General  (12  Clark  &  Finelly,  i), 
and  the  same  construction  was  adopted  in  At- 
torney-General V.  Napier  (6  Exch.  217).  The 
ruling  is  based  upon  the  general  doctrine  of  the 
common  law,  that  personal  property,  having  no 
situs  of  its  own,  attends  the  person  and  domicil 
of  its  owner,  and  hence  that  the  law  of  the  domi- 
cil of  a  testator  or  intestate  must  determine 
whether  his  personal  estate  is  liable  to  a  legacy 
duty.  I  shall  spend  no  time  in  arguing  that  such 
is  sound  doctrine.  It  was  asserted  early,  by  Lord 
Thurlow,  in  Bruce  v,  Bruce  (2  Bos.  &  Puller, 
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231),  where  he  said  :  *•  Personal  property  follows 
the  person  of  the  owner,  and  in  case  of  his  de- 
cease must  go  according  to  the  law  of  the  country 
where  he  had  his  domicil,  for  the  actual  situs  of 
the  goods  has  no  influence  ;*'  such  is  the  univer- 
sally recognized  rule  alike  of  the  common  law, 
the  civil  law,  and  the/W  gentium.  I  see  no  suffi- 
cient reason  why  it  is  not  applicable  to  the  Penn- 
sylvania statutes.  The  law  of  that  State,  respect- 
ing the  legal  situs  of  personal  property,  is  the 
same  as  the  law  of  England.  No  statute  has  at- 
tempted to  change  it.  It  is  there  held,  as  else- 
where, that  transfers  of  right  and  devolutions  of 
personalty  by  will,  or  intestacy,  are  always  gov- 
erned by  the  law  of  the  owner's  domicil.  (DeseJs- 
bats  V.  Berquier,  i  Bin.  336).  To  the  same  effect 
is  McKeen  v.  The  County  of  Northampton  (49 
Penn.  St.  519).  It  is  perfectly  clear  that  the 
subject  of  taxation,  whatever  it  may  be,  must  be 
within  the  territorial  jurisdiction  of  the  State  that 
imposes  the  tax.  Hence  a  tax  law  must  be  con- 
strued as  applying  to  nothing  extra-territorial,  no 
matter  how  general  its  language  may  be.  If  a 
tax  be  laid  upon  a  person  the  person  must  be 
within  the  jurisdiction;  if  upon  property,  the 
situs  of  the  property  must  be  in  the  Stale. 
Neither  pers^^na^  nor  real  property  can  have  a 
situs  in  two  States. 

A  person  domiciled  in  another  State,  though 
he  owns  loans  of  the  Commonwealth  of  Penn- 
sylvania, or  stocks  of  its  corporations,  or  claims 
against  its  citizens,  has  no  estate  by  virtue  there 
of  within  the  Commonwealth.  His  estate  or 
ownership  is  where  he  resides,  and  is  taxable 
there  because  he  resides  there.  Neither  he  nor 
his  estate  is  within  the  jurisdiction  of  Pennsyl- 
vania. 

Turning  now  to  a  more  detailed  examination 
of  the  Act  of  1826,  I  find  in  it  much  that  indi- 
cates the  absence  of  any  intention  to  tax  any 
stocks,  loans,  or  rights  in  action  of  decedents 
domiciled  in  other  jurisdictions.  As  I  have  no 
ticed,  it  imposes  upon  the  executors  and  adminis 
trators  of  the  decedent  whose  estate  is  made 
liable  to  the  tax,  the  duty  of  paying  it.  This 
must  mean  domestic  executors  and  adminis 
trators.  It  is  not  to  be  supposed  that  the  Legis- 
lature intended  to  control  or  impose  liabilities 
upon  foreign  personal  representatives  of  foreign 
decedents.  They  are  not  subject  to  its  jurisdic- 
tion, and  if  such  an  intention  existed,  the  attempt 
to  carry  into  effect  would  be  vain ;  performance 
of  the  duties  enjoined  could  not  be  enforced. 

Again,  the  tax  is  laid,  not  upon  the  personal 
property  found  in  the  State,  or  (using  the  words 
of  the  ktatute)  **  being  within  the  Common- 
wealth," but  upon  the  estate  therein,  by  whom 
soever  owned,  if  it  passes  to  collaterals.  Perso 
nal  estate  of  a  decedent,  whether  it  passes  by 
will  or  descent,  is  ownership  of  what  may  re 


main  after  the  payment  of  debts  and  expenses  of 
administration.  This  is  the  relation  ih  which 
the  owner  stands  to  the  property.  It  is  not  the 
property  itself.  It  is  intangible,  and,  as  I  have 
said,  it  has  no  legal  situs  apart  from  the  person 
and  domicile  of  the  owner.  The  domiciled  in- 
habitant of  Pennsylvania  is  taxable,  and  he  is 
taxed  upon  his  stocks  in  extra  State  corporations, 
and  upon  the  debts  due  to  him  by  the  citizens 
and  corporations  of  other  States.  The  reason, 
and  the  only  justification  for  this  is,  that  the  situs 
of  such  property  or  rights  is  with  him  at  his 
domicil.  This  has  been  decided:  McKean  v. 
The  County  of  Northampton,  cited  supra.  The 
same  is  true  of  the  collateral  inheritance  tax. 
But  taxation  levied  upon  a  domiciliated  inliabit- 
ant  of  the  State  for  the  loans  of  another  State, 
or  for  the  stocks  of  foreign  corporations,  or  for 
rights  in  action  he  may  have  against  debtors  in 
another  State,  proceeds  upon  the  assumption  that 
the  situs  of  such  property  is  in  the  State  where 
the  tax  is  laid.  It  cannot  be  in  that  State  and  at 
the  same  time  in  another.  No  one  can  doubt 
that  New  Jersey  might  have  taxed  the  identical 
estate  which  it  is  now  claimed,  on  behalf  of  the 
defendants,  Pennsylvania  has  taxed.  The  truth 
is,  it  is  impossible  to  disregard  domicil  when  the 
inquiry  is  the  situs  of  rights  in  action,  or  to 
personalty  generally,  and  where  is  legislative 
jurisdiction  over  them.  I  think  the  Act  of 
1826  did  not  disregard  it.  With  the  full  know- 
ledge that  such  rights  have  their  situs  with  the 
person  of  the  owner,  the  tax  was  laid  only  on 
personal  property  **  being  within  the  Common- 
wealth.'* That  must  mean  legally  being  there. 
If  not,  no  personal  property,  not  actually  in  the 
State,  is  taxed.  Yet  the  contrary  is  the  ruling 
of  its  Courts.  No  attempt  has  been  niade  to 
change  the  common  law  respecting  the  situation 
of  such  property.  Indeed  I  am  not  prepared  to 
admit  that  in  all  cases  personal  property,  not  in 
action,  but  tangible  and  capable  of  manucap- 
tion, is  within  the  purview  of  the  statute.  If  a 
domiciled  inhabitant  of  Ohio  sends  by  rail 
through  Pennsylvania,  shipp)ed  for  New  York,  a 
thousand  barrels  of  flour,  and  dies  intestate  during 
its  passage  through  the  State,  leaving  only  col- 
lateral heirs,  is  the  flour  subjected  by  the  Act  to 
a  five  per  cent,  tax  ?  If  a  citizen  of  New  Jersey 
crosses  the  Delaware  with  his  horses  and  car- 
riage to  shop  in  Philadelphia,  and  dies  before  his 
return  leaving  a  will  bequeathing  his  property  to 
collateral  legatees,  must  a  tax  be  paid  to  Penn- 
sylvania of  five  per  cent,  on  the  value  of  the 
carriage  and  horses  ?  I  cannot  believe  that  such 
was  the  intention  of  the  law.  If  thus  construed 
it  would  lead  to  the  most  absurd  and  unjust  re- 
sults. I  think  no  such  construction  has  ever 
been  given  to  it.  Yet  the  cases  put  are  those  in 
which  the  property  has  an  actual  situs  within  the 
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State.  In  the  case  I  have  in  hand,  there  was  no 
actual  situs  apart  from  the  legal  situs  with  the 
owner. 

The  Act  contains  another  de6nition  of  the 
subject  it  intended  to  tax,  which  is  very  signifi- 
cant. The  subject  is  not  generally  "  estates" 
being  within  the  Commonwealth,  but  estates 
being  within  the  Commonwealth  "  passing"  to 
collateral  heirs  or  legatees,  *' either  by  will,  or 
under  the  intestate  laws  thereof."  Estates  not 
passing  by  will  or  under  the  intestate  laws  of  the 
State,  or  by  deed  or  grant  intended  to  take  effect 
after  the  death  of  the  decedent,  are  not  em- 
braced within  the  statute.  This  is  very  clear, 
and  it  is  equally  clear  that  no  estate  of  Mr. 
Hutchinson  passed  at  his  death  under  the  intes- 
tate laws  of  Pennsylvania  or  by  virtue  of  any 
deed  or  grant  he  made,  intended  to  take  effect 
after  his  death.  Nor  did  the  estate  pass  by  any 
will  known  to  the  laws  of  Pennsylvania.  The 
transmission  to  collaterals  was  affected  by  a  New 
Jersey  will,  never  proved  or  administered  in 
Pennsylvania.  It  is  no  more  to  be  admitted 
that  the  Act  speaks  of  foreign  wills  than  it  is  that 
it  speaks  of  foreign  executors  and  administrators. 
Devolution  under  the  intestate  laws  of  the  State, 
or  under  wills  authorized  by  the  State,  were,  in 
my  opinion,  alone  intended. 

For  these  reasons  I  conclude  that  the  Statute 
of  1826  has  no  reference  to  such  estates  or  pro- 
perty as  passed  to  these  defendants  for  distribu- 
tion under  the  will  of  their  testator,  and  which  is 
now  claimed  was  taxable. 

And  I  think  Commonwealth  r.  Smith  (5  Barr, 
142),  if  carefully  examined,  will  be  found  not 
necessarily  inconsistent  with  this  conclusion, 
whatever  may  be  said  of  some  of  the  observations 
of  the  Judge  who  delivered  the  opinion.  That 
was  a  case  of  testacy.  The  testator,  after  hav- 
ing been  domiciled  in  Philadelphia,  acquired  a 
domicil  in  France,  where  he  died.  By  his 
will,  after  describing  himself  as  of  Philadelphia, 
he  appointed  his  brother  6f  that  city  the  execu- 
tor, and  bequeathed  a  legacy  to  a  subject  of 
France.  The  property  of  the  testator  consisted 
of  a  bond  secured  by  mortgage  upon  Philadel- 
phia property,  together  with  bills  and  notes  ^of 
persons  residing  there,  and  stocks  of  Pennsyl- 
vania and  New  Jersey  corporations.  The  will 
was  proved  in  Philadelphia  where  the  adminis- 
tration of  the  estate  was  to  be  settled.  The 
Court  held  that  all  the  testator's  estate  in  Phila- 
delphia at  the  time  of  his  decease  was  subject  to 
the  collateral  inheritance  tax,  but  for  what  rea- 
son is  not  very  clearly  stated.  I  do  not  under- 
stand the  decision  to  have  rested  solely  on  the 
ground,  that  the  bonds  and  stocks  were  an 
estate  being  within  the  Commonwealth;  it 
seems  rather  to  have  rested  on  the  fact  that  the 
will  was  proved  and  administered  in  the  State. 


Thus  the  Judge  said:  **It  is  the  amount  of  the 
estate  being  within  the  Commonwealth,  passing 
either  by  will  or  descent,  that  the  Act  make  sub- 
ject to  the  collateral  tax,  and  the  domicil  has 
nothing  to  do  with  the  question.  If  it  is  an  in- 
testate estate,  and  administration  is  granted  in 
Pennsylvania  to  enable  the  administrator  to  col- 
lect the  assets,  the  administrator  pays  the  tax 
out  of  the  aggregate  of  the  estate.  If  a  will  be 
proved  and  administered  in  Pennsylvania,  the 
executor  deducts  the  collateral  inheritance  tax 
from  the  devises,  unless  the  will  directs  other- 
wise." Thus  it  appears  the  place  of  administra- 
tion and  authority  for  it  were  considered  impor- 
tant. Concede  that  the  case  is  authority  for  all 
it  decided.  The  present  case  differs  materially 
in  its  facts.  Here  there  was  no  administration 
in  the  State,  no  letters  testamentary,  and  no 
personal  representatives  amenable  to  the  law. 
So  in  Alexander's  Estate  (4  Pennsylvania  Law 
JoXimal,  448),  in  the  Orphans'  Court  of  Phila- 
delphia, all  that  was  decided  was,  that  county 
stock  and  Pennsylvania  State  stock,  belonging  to 
a  decedent  domiciled  at  his  death  in  London,  is 
subject  to  the  collateral  inheritance  tax,  where 
there  has  been  a  new  administration  in  the  State. 
It  was  because  the  aid  of  the  State  laws  had  been 
invoked,  and  there  had  been  an  election  to  con- 
sider the  fund  as  being  within  the  Common- 
wealth.    Such  is  not  the  present  case. 

I  shall  therefore  decree  in  favor  of  the  com- 
plainants, and  in  accordance  with  the  third 
prayer  of  the  bill. 

Let  a  decree  be  prepared. 

Opinion  by  Strong,  Justice. 

[See  next  case.] 


e.  S)»  ^itniit  Court— 
Hah). 


Eastern  District  of  Penna.  May,  1879. 

Allen  V.  The  Philadelphia  Savings  Fund. 

Collateral  inheritance  tax — Choses  in  action — 
Lex  domicilium, 

Qioses  in  action  within  the  State  of  Pennsylvania,  be- 
longing to  one  domiciled  at  her  death  in  another  State,  are 
not  liable  to  the  Pennsylvania  collateral  inheritance  tax  on 
the  failuie  of  lineal  descendants,  no  administration  on  her 
estate  having  been  taken  in  Pennsylvania. 
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It  is  no  defence  by  the  parties  in  whose  possession  the 
choses  in  action  may  be,  to  a  suit  for  their  recovery  by 
the  foreign  executor  of  such  non-resident  owner,  that  the 
collateral  inheritance  tax  has  not  been  paid. 

The  right  of  foreign' executors  to  sue  in  this  Court  for  a 
debt  due  their  testator,  not  decided. 


Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt,  by  Allen  and  others,  citizens  of  New 
Jersey,  and  executors  of  Mary  Ann  English,  de- 
ceased, who  at  the  time  of  her  death  was  domi- 
ciled in  New  Jersey  and  a  citizen  of  that  State, 
against  the  Philadelphia  Savings  Fund  Society,  a 
citizen  of  the  State  of  Pennsylvania. 

The  plaintiff  filed  a  copy  of  their  decedent's 
deposit  book  showing  deposits  made  with  the  de- 
fendants, and  a  balance  due  her  of  $838.90. 

The  affidavit  of  defence  admitted  the  accuracy 
of  the  copy  filed,  but  alleged  that  the  plaintiff's 
decedent,  Mary  Ann  English,  died  without  leav- 
ing father,  mother,  husband,  children,  or  lineal 
descendants,  by  reason  whereof,  under  the  statutes 
of  the  Commonwealth  of  Pennsylvania,  in  such 
case  made  and  provided,  all  the  personal  pro- 
perty of  her,  the  said  testatrix,  within  said  Com- 
monwealth, including  the  balance  due  of  the  said 
amount  so  deposited  with  defendants,  became 
subject,  after  payment  of  debts,  to  a  tax  of  five 
per  cent,  on  the  net  amount  thereof  to  the  said 
Commonwealth,  which  tax  has  never  been  paid. 
And  further  that  letters  testamentary  granted  to 
foreign  executors,  if  they  authorize  them  to  sue 
in  the  Courts  of  the  United  States  a  debtor  of 
their  testatrix,  can  give  no  higher  power  or 
authority  for  collecting  the  assets  of  the  estate  in 
this  Commonwealth  than  is  given  by  the  law 
thereof  to  domestic  executors. 

E.  F,  Ailinsoh  and  Dallas  Sanders,  for  the 
rule. 

Choses  in  action  within  the  State  of  Pennsyl- 
vania belonging  to  a  citizen  of  New  Jersey  and 
there  domiciled  at  his  death  are  not  subject  to 
the  Pennsylvania  collateral  inheritance  tax  upon 
the  failure  of  lineal  descendants.  This  so  far  as 
this  Court  is  concerned  is  res  adjudicata, 

Kintzing  v.  Hutchinson,  reported  supra;  34  Leg.  Int. 
365. 

And  even  were  the  money  sued  for  subject  to 
the  tax,  the  defendant  cannot  set  up  its  non-pay- 
ment, and  recoup  it  from  the  fund,  as  they  are  in 
no  way  liable  to  the  State  for  its  payment. 

Henry  Wharton,  contra. 

May  16,  1879.  The  Court.  The  plaintiffs, 
citizens  of  New  Jersey,  and  executors  of  the  will 
of  M.  A.  English,  who  was  also  a  resident  of 
New  Jersey  at  the  time  of  her  death,  sue  the  de- 
fendants. The  Philadelphia  Savings  Fund  Society, 
to  recover  a  debt  of  I838.90,   with  interest. 


The  affidavit  of  defence  admits  the  existence  of 
the  debt;  but  avers  that  M.  A.  English  died 
**  without  leaving  father,  mother,  husband,  chil- 
dren, or  other  lineal  descendants;"  that  the 
money  due  is  therefore  subject  to  collateral  in- 
heritance tax,  under  the  statutes  of  Pennsylvania, 
and  sets  this  averment  up  as  an  answer  to  the 
suit.  No  other  defence  is  presented,  and  no 
other  can  therefore  be  considered.  That  this  is 
insufficient,  cannot,  we  think,  be  seriously 
doubted.  In  Kintzing  z;.  Hutchinson  etal.  (Leg. 
Int.,  Oct.  19,  1877),  Judge  Strong,  sitting  in 
the  Circuit  Court  for  the  district  of  New  Jersey, 
held  that  the  statutes  referred  to  have  no  applica- 
tion to  choses  in  action  here,  belonging  to  one 
domiciled  in  another  State  at  the  time  of  his 
death,  though  his  legal  representatives  must  come 
here  to  reduce  them  to  possession.  Even  if  this 
were  in  conflict  with  the  construction  put  on  these 
sfatutes  by  the  Courts  of  this  State  it  would  bind 
us.  The  learned  Judge,  however,  on  careful  re- 
view of  the  cases  says  it  is  not. 

If  the  law  were  otherwise,  the  result  would  be 
the  same ;  the  averment  still  would  not  constitute 
a  defence.  If  the  plaintiflfs  based  their  right  to 
sue  on  letters  issued  here,  the  contrary  would 
not,  we  presume,  be  suggested.  But  if  they  may 
sue  here  on  letters  issued  elsewhere  (and  the  de- 
fendant has  not  questioned  this),  their  right  to 
recover  is  precisely  the  same  as  if  the  letters  had 
been  issued  here.  If  the  State  can  sustain  a 
claim  for  the  tax,  as  suggested,  it  cannot  sustain 
it  against  the  defendant,  but  must  look  to  the 
balance  of  estate  in  the  hands  of  the  legal  repre- 
sentatives after  they  have  reduced  it  to  possession 
and  paid  the  debts.  If  necessary  it  may  raise  an 
administration  for  this  purpose. 

Judgment  must  therefore  be  entered  for  the 
plaintiffs  notwithstanding  the  affidavit  of  defence. 

We  desire  it  distinctly  understood  that  the  de- 
fence set  up  by  the  affidavit  and  urged  in  the 
argument,  does  not,  as  we  view  it,  involve  the 
question  whether  the  plaintiffs  can  sue  for  the 
debt  on  the  letters  issued  in  New  Jersey.  That 
question  was  not  presented  in  any  form. 

Opinion  by  Butler,  Dist.  J. 

[See  Kintzing  v.  Hutchinson,  reported  supra,  p.  226.] 
[Upon  the  question  of  the  right  of  foreign  administrators 
to  sue  here,  which  was  expressly  left  open  by  the  Court  in 
the  above  case,  the  rule  is,  that  they  are  not  unless 
authority  is  given  them  to  do  so  by  the  law  of  this  State. 
(See  Curtis  v.  Smith,  6  Blatchlf.  537,  and  Noonan  r. 
Bradley,  9  Wall.  394. )  The  point  was  raised  and  decided 
by  this  Court,  in  Glasseirs  Admrs.  v.  Wilson's  Admre.  (4 
Wash.  C.  C.  59),  in  favor  of  the  right  to  sue.  This  case 
was  decided,  however  upon  the  authority  of  McCullongh 
V,  Young  ( I  Binn.  63),  which  held  that  a  foreign  ad- 
ministrator might  sue  in  our  State  Courts  without  uking 
out  ancillary  letters.  In  Sayre  v.  Helme  (ii  Sm.  299), 
the  Supreme  Court  say  that  this  rule  has  long  ceased  to  be 
the  law  in  Pennsylvania,  and  it  would  seem  doubtful, 
therefore,  whether  the  Circuit  Court  has  jurisdiction  of 
cases  of  this  character.— Rep.] 
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S>xipteme  Court. 


July,  '78. 148.  April  2, 1879. 

Delaware,  Lackawanna  &  Western  R.  R. 

Co.  V.  Napheys. 

Negligence —  Contributory  negligence — Burden  of 
proof — Carriers  of  passengers^  liability  of — 
Railroctd  company,  duties  of -^Passengers,  du- 
ties of — Accidents — Damages, 

It  is  the  duty  of  a  railroad  company  to  provide  safe  and 
reasonably  convenient  means  of  ingress  and  egress  to  and 
from  its  cars ;  it  is  the  duty  of  passengers  to  use  the  means 
thus  provided  with  reasonable  circumspection  and  care. 

The  general  rule  is  that  a  party  who  alleges  negligence 
as  the  Ixisis  of  a  claim  for  damages  is  bound  to  prove  the 
fact  alleged,  and  the  extent  of  the  injury,  if  more  than 
nominal  damages  are  claimed ;  but  in  some  cases  slight 
proof  only  is  required  to  justify  a  presumption  of  neg- 
ligence. 

But  if  a  passenger,  seated  in  a  railroad  car,  is  injured  in 
a  collision,  or  by  the  overthrow  of  the  car,  the  breaking  of 
a  wheel,  sule,  or  other  part  of  the  machinery,  he  is  not 
required  to  do  more  in  the  first  instance  than  to  prove  the 
fact,  and  show  the  nature  and  extent  of  the  injury.  A 
prima  facie  case  is  thus  made  out,  and  the  onm  is  cast 
upon  the  carriers  to  disprove  negligence. 

While  in  the  act  of  alighting  from  the  lower  step  of  a 
railroad  car  to  the  ground,  a  passenger  was  injured  by 
fracture  of  the  knee-cap,  the  result  of  the  apparent  strain 
of  stepping  down  the  distance  variously  estimated  at  from 
eighteen  to  twenty-nine  inches.  The  train  had  reached 
its  destination,  and  the  passenger  was  assisted  in  alighting 
by  her  husband  on  a  spot  where  many  thousand  passengers 
had  previously  done  so  in  safety  ; 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  facts  did  not  raise  the  presumption,  prima  facie^  of 
negligence  in  the  defendant,  and  throw  on  it  the  burden 
of  disproving  negligence ;  but  that  the  case  was  governed 
by  the  general  rule  that  he  who  alleges  negligence  as  the 
basis  of  a  claim  for  damages  is  bound  to  prove  it  affirma- 
tively. 

Mercur  and  Gordon,  J.  J.,  dissent. 

Sharswood,  C.  J.,  and  Paxson  and  Woodward,  JJ., 
concurred  in  judgment,  but  were  of  the  opinion  that 
there  was  not  sufficient  in  the  facts  disclosed  by  the  testi- 
mony to  justify  their  submission  to  the  jury. 

Sullivan  v.  Philadelphia  and  Reading  R.R.  Co.,  6  Cas. 
234,  explained  and  distinguished. 

Error  to  the  Common  Pleas  of  Monroe 
County. 

Trespass  on  the  case,  by  George  D.  Napheys 
against  the  Delaware,  Lackawanna  &  Western 


R.  R.  Co. ,  to  recover  damages  for  injuries  to  the 
wife  of  the  plaintiff  caused  by  the  alleged  negli- 
gence of  the  defendant.     Plea,  **  Not  guilty.*' 

Upon  the  trial,  before  Dreher,  P.  J.,  it  ap- 
peared by  the  plaintiffs  evidence,  that  the  plain- 
tiff and  his  wife  were,  upon  August  10,  1875, 
passengers  by  the  defendant's  railroad  from 
Mauch  Chunk  to  Stroudsburg.  The  train  ar- 
rived in  safety,  and  stopped  at  Stroudsburg,  its 
destination.  Mrs.  Napheys  was  assisted  to  alight 
by  her  husband :  in  stepping  down  from  the  lower 
step  of  the  car  platform  to  the  gutter  between 
the  tracks,  where  the  passengers  were  in  the 
habit  of  descending,  and  were  expected  to  de- 
scend, she  advanced  her  left  foot  first  to  the 
ground,  leaving  her  right  foot  upon  the  step,  and 
while  in  that  position,  without  slipping,  stumbling, 
or  external  cause,  her  right  knee-cap  was  frac- 
tured. The  injury  resulted  in  prolonged  con- 
finement to  the  house,  the  suffering  of  much 
pain,  and  a  permanent  weakness  of  the  injured 
limb. 

On  behalf  of  the  defendant  it  was  testified  that 
Mrs.  Napheys  had,  in  1874,  dislocated  the  same 
knee-cap  while  walking  in  the  street,  and  was  at 
the  time  of  the  accident  at  Stroudsburg  still 
wearing  an  elastic  knee-cap  in  consequence  of 
the  continuing  effect  of  the  former  injury.  Vo~ 
luminous  testimony  of  a  statistical  nature  was  in- 
troduced to  show  that  many  millions  of  passen- 
gers had  alighted  on  similar  localities  without 
injury,  and  that  such  had  been  the  case  with  ten 
thousand  passengers  per  annum  on  the  spot  in 
question.  Experts  testified  that  the  steps  could 
not  be  lowered  without  extending  beyond  the- 
line  of  the  sides  of  the  cars,  and  thereby  greatly 
impairing  the  safety  of  the  passengers  \  that  ele- 
vated platforms  were  dangerous,  and  that  many 
railroads  had  therefore  dispensed  and  were  con- 
tinually dispensing  with  them.  Although  it  did 
not  appear  what  was  the  exact  height  which 
caused  the  accident,  there  was  much  evidence  to 
show  that  the  height  from:  the  lower  step  to  the 
top  of  the  rail  was  sixteen  inches,  and  to  the 
ground  from  nineteen  to  twenty-one  inches  ;  that 
this  was  not  greater  than  that  found  on  the  prin- 
cipal railroads  of  the  United  States,  and  was  less 
than  that  on  some ;  that  in  wagons,  omnibuses, 
and  other  vehicles,  a  distance  of  from  eighteen 
to  twenty-four  inches  was  usual,  and  considered 
perfectly  safe ;  that  the  Miller  platform,  now  in 
use,  increased  the  distance  by  from  four  to  six 
inches,  and  had  not,  so  far  as  was  known,  caused 
any  accidents. 

Medical  testimony  tended  to  establish  a  soft- 
ened and  fragile  condition  of  Mrs.  Napheys* 
bones. 

The  plaintiff,  in  rebuttal,  contradicted  this 
medical  testimony ;  gave  the  measurements  as 
from  twenty-five   to   twenty-nine  inches;    and 
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proved  that  where  the  high  platforms  had  been 
taken  away  they  had  usually  been  replaced  by 
low-grade  platforms  on  a  level  with  the  top  of  the 
rail,  which  would  make  the  descent  about  sixteen 
inches. 

The  plaintiff  presented  the  following  points  : — 
(i)  The  defendant  was  not  only  bound  to 
convey  Mrs.  Napheys  safely  to  her  destination, 
but  to  furnish  her  with  a  safe  and  convenient 
means  of  leaving  the  car  if  human  foresight  and 
prudence  could  so  provide,  and  in  determining 
what  is  a  safe  and  convenient  mode  of  egress  the 
criterion  is  not  what  is  the  custom  on  other  roads, 
nor  how  much  strain  other  people  have  sustained 
in  various  ways  without  injury,  but  what  did  the 
safety  and  convenience  of  Mrs.  Napheys  require. 
Ans^iver,  The  first  clause  of  this  point  is  affirmed. 
As  to  the  second  clause,  while  the  custom  on  other 
roads,  or  the  amount  of  strain  other  people  have 
sustained,  are  not  the  criterion  by  whiph  to  de- 
termine what  is  a  safe  and  convenient  mode  of 
egress  in  this  particular  case,  yet  such  custom  of 
other  roads  is  evidence  for  the  jury  to  consider 
in  pa.ssing  upon  the  question  of  negligence  of  the 
defendant  in  the  case  trying,  (ist  assignment 
of  error.) 

(2)  A  carrier  of  passengers  is  bound  to  the  ut- 
most degree  of  care  and  prudence  in  providing 
means  of  egress  from  its  cars.  Any  want  of  such 
care  and  prudence  renders  the  company  liable  to 
respond  in  damages  for  an  injury  resulting  there- 
from.    Affirmed.     (2d  assignment  of  error.) 

(3)  That  the  defendants,  as  carriers,  are  bound 
to  give  secure  access  to  and  egress  from  their  pas- 
senger cars,  so  that  a  passenger  carefully  de- 
scending from  the  cars  may  do  so  in  safety,  and 
if  the  jury  believe  that  the  height  from  the  lower 
step  of  the  car  to  the  ground  was  so  great  that 
Mrs.  Napheys,  in  attempting  to  descend  with  rea- 
sonable care,  fractured  her  knee-cap  in  conse- 
quence of  the  height  of  the  step,  the  defendant 
is  liable  for  such  damages  as  were  sustained  by 
the  plaintiff  in  consequence  of  this  injury.  Af~ 
firmed,     (3d  assignment  of  error.) 

(4)  The  proof  in  the  case  being  uncontra- 
dicted that  Mrs.  Napheys  without  any  negligence 
on  her  part  received  an  injury  in  descending 
from  the  cars  of  the  defendant,  it  raises  the  pre- 
sumption prima  facie  that  the  defendant  was 
guilty  of  negligence,  and  the  burden  of  proof  is 
upon  the  defendant  to  show  that  it  was  not 
guilty  of  negligence.  Answer,  Negatived  for 
the  reason  that  I  cannot  say  that  the  evidence  as 
to  the  negligence  is  uncontradicted.  (4th  as- 
signment of  error. 

(5)  If  the  jury  believe  that  Mrs.  Napheys, 
without  any  negligence  on  her  part,  received  an 
injury  in  descending  from  the  cars  of  the  defend- 
ant, the  defendant  was,  prima  facie,  guilty  of 
negligence,  and  the  burden  of  proof  is  upon  the 


defendant  to  show  that  it  was  not  guilty  of  neg- 
ligence.    Affirmed,     (5th  assignment  of  error.) 

The  defendants  presented,  inter  alia,  the  fol- 
lowing points: — 

(6)  If  Mrs.  Napheys  was  subject  to  any  pecu- 
liar condition  of  the  bones  or  body,  which  ren- 
dered her  more  liable  to  bony  fracture  than  the 
generality  of  persons,  the  defendant  was  under 
no  obligation  to  construct  their  cars  or  platforms 
with  reference  to  such  abnormal  condition,  and 
if  the  injury  of  Mrs.  Napheys  was  produced  in 
consequence  of  that  condition,  the  defendant  is 
not  responsible  for  such  result,  and  ii)  that  event 
there  can  be  no  recovery  in  this  action.  An- 
swer. I  cannot  affirm  this  point.  While  I  can 
assent  to  the  first  part  of  the  proposition,  I  can- 
not affirm  it  as  a  whole,  for  the  reason  that  though 
the  facts  should  be  as  stated  in  the  first  clause, 
and  that  the  accident  would  not  have  happened 
if  she  had  not  been  in  such  condition  of  bones 
or  body,  yet  the  liability  of  the  company  depends 
upon  the  question  of  negligence,  under  the  evi- 
dence and  all  the  circumstances  of  the  case. 
(6th  assignment  of  error.) 

(10)  Under  all  the  testimony  in  the  cause 
there  is  not  sufficient  evidence  that  the  exclusive 
negligence  of  the  defendant  caused  the  injury 
complained  of  to  warrant  a  verdict  for  the  plain- 
tiff.    Negatived.     (7th  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows :  '*  Railroads  for  carrying  passengers  are 
not  constructed  for  a  particular  class  or  size  of 
persons.  Large  or  small,  lean  or  fleshy  persons, 
those  of  large  and  those  of  small  muscles  and  dif- 
ferent temperaments,  may  travel,  and  railroad 
companies,  in  constructing  their  roads  and  means 
of  access  to  and  egress  from  their  cars,  are  pre- 
sumed to  know  that  all  such  persons  will  travel 
on  their  roads. 

**  It  is  argued  on  the  part  of  the  plaintiffs  that 
the  injury  to  Mrs.  Napheys  occurred  in  conse- 
quence of  the  step  to  the  platform  of  the  car 
being  too  high  from  the  ground.  On  the  other 
hand  it  is  alleged  by  the  defendant  that  the  step 
was  no  higher  than  those  in  use  by  many  other 
railroads,  and  not  so  high  as  some  companies 
use,  and  that  the  accident  did  not  result  from 
any  unusual  height  of  the  step.  The  evidence 
upon  the  question  of  negligence  of  the  company 
as  respects  the  height  of  the  step  is  for  the  jury, 
and  in  passing  upon  this  question  you  are  to  take 
into  consideration  the  height  of  the  steps  in  use 
by  other  railroad  companies.  The  question  is 
whether  the  accident  occurred  from  the  negli- 
gence of  the  company  alone.  If  it  did  then  the 
defendant  is  liable. 

*  *  In  the  case  of  Mrs.  Napheys,  that  is  the  suit 
in  which  she  and  her  husband  are  joint  plaintiffs 
for  her  use,  the  law  has  no  fixed  rule  for  assess- 
ment of  damages.     You  should  allow  her  such 
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reasonable  damages  as  under  all  the  circumstances 
you  may  think  she  is  entitled  to,  for  the  pain  and 
suffering  endured  by  her  in  consequence  of  the 
injury."     (loth  assignment  of  error.) 

Verdict  for  plaintiff  for  $2000,  and  judgment 
thereon.  The  defendant  took  this  writ,  assign- 
ing for  error  the  answers  to  the  points,  that  por- 
tion of  the  charge  quoted,  and  the  failure  of  the 
Court  to  more  adequately  present  the  facts  to  the 
jury,  and  to  more  fully  explain  the  meaning  of 
negligence  and  contributory  negligence  as  appli- 
cable to  the  circumstances. 

IV.  H,  Jessup  and  H.  Green  (  William  Davis 
with  them),  for  the  plaintiff  in  error. 

The  exclusive  control  of  the  defendant  over 
the  person  and  movements  of  the  plaintiffs,  which 
continued  while  the  cars  were  in  motion  and 
before  the  train  reached  its  destination,  had 
ceased.  The  further  act  of  leaving  the  car  was 
the  exclusive  act  of  the  plaintiff,  and  for  what 
she  did  in  that  connection  she  alone  is  respon- 
sible. 

That  height  of  step  which  general  experience 
demonstrates  as  being  safe  and  secure  for  passen- 
gers to  alight  from,  ought  to  be  the  criterion  by 
which  the  rule  of  duty  should  be  determined. 

A  railroad  company  is  bound  only  to  give  a 
reasonable  opportunity  to  alight  in  safety. 

Fairmount,  Arch  St.  P.  R.  W.  Co.  v.  Slutler,  4  Sm. 

375- 
Johnson  v.  Westchester  &  Phila.  R.  R.  Co.,  20  Id. 

357. 
Empire  Transportation  Co.  v,  Wamsutta,  etc., Co.,  13 

Id.  14. 
Meier  v,  Penn.  R.  R.  Co.,  14  Id.  225. 
Pittsburgh  &  Connellsville  R.  R.  Co.  r.  McQurg,  6 
Id.  294. 
The  practical  meaning  of  the  answer  of  the 
Court  to  the  plaintiff's  third  point  is  that  if  all 
other  human  bemgs  were  able  to  descend  from 
the  steps  of  onSfcar  without  fracturing  the  knee- 
cap, nevertheless  Mrs.  Napheys  was  so  consti- 
tuted that  she  could  not  do  so  without  that  conse- 
quence happening,  we  were  guilty  of  negligence. 
It  is  error  thus  to  make  the  test  of  our  legal  duty 
the  disability  of  one  person. 

Pittsburgh  &  Connelsville  R.  R.  v.  McClurg,  supra. 
Bogle  V.  Winslow,  5  Phil.  Rep.  136. 
Tennery  v.  Pippinger,  I  Id.  543. 
A  railroad  company  in  the  performance  of  its 
duty  is  not  to  be  held  to  the  impracticable,  nor 
to  results  which  do  not  follow  in  an  ordinary  and 
natural  sequence. 

TuUer  v.  Talbott,  23  111.  357. 

Pittsburg,  Cinn.  &  St.  L.  R.  R.  Co.  v.  Thompson, 

56  Id.  138. 
McGrew  v.  Stone,  3  Sm.  441. 
Ford  V.  London  &  S.  W.  R.  R.  Co.,  2  F.  &  F.  730. 
Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  312. 
Curtis  V.  Rochester  &  Syracuse  R.  W.,  18  N.  Y.  534. 
2  Redfield  on  Railways,  230. 

Frankford  &  Bristol  Turnpike  Co.  v.  Phil.  &  Trenton 
R.  R.  Co.,  4  Sm.  345. 
We  were  entitled  to  an  explicit  answer  to  our 


point  relating  to  Mrs.  Napheys'  physical  con- 
dition. 

Tenbrooke  v.  Jahke.  27  Sm.  392. 
If  the  language  of  the  Court  taken  in  connec- 
tion with  the  circumstances  of  the  case  may  have 
misled  the  jury,  or  the  Court  presented  the  facts 
of  one  side  only,  it  is  error. 

Wenger  v.  Barnhart,  5  Sm.  303. 

Gregg  Township  v.  Janison,  Ibid.  468. 
It  is  error  not  to  fully  explain  to  the  jury  the 
meaning  of  the  term  negligence. 

Pittsburgh,  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Evans, 
3  Sm.  250. 

Reeves  v.  Del.,  L.  &  Wes.  R.  R.  Co.,  6  C.  462. 
The  instruction  on  the  question  of  damages 
was  erroneous. 

Penn.  R.  R.  Co.  v.  Books,  7  Sm.  339. 

Penn.  R.  R.  Co.  v,  Kelly,  7  C.  372. 

Penn.  R.  R.  Co.  v.  Butler,  7  Sm.  338. 

Penn.  R.  R.  Co.  v.  Zebe,  9  C.  318. 

Penn.  R.  R.  Co.  v.  Vandever,  12  Id.  303. 

Rose  V.  Stofy,  I  B.  190. 
When  a  case  is  submitted  to  a  jury  upon  clearly 
insufficient  evidence  this  Court  will  reverse. 

Sartwell  v.  Wilcox,  8  H.  117. 

Lower  V.  Clement,  i  C.  63. 

Silveus  V.  Porter,  24  Sm.  448. 

Cauflfman  v.  Long,  i  N.  72. 

State  V.  P.,  W.  &  B.  R.  R.  Co.,  47  Md.  77. 

Smith  V.  First  National  Bank,  99  Mass.  605. 
E.  J.  Fox  and  S.  Holmes,  for  the  defendant 
in  error. 

The  main  question  is  whether  or  not  the  de- 
fendant was  guilty  of  negligence  in  the  construc- 
tion of  its  car  platform.  The  law  implies  in  the 
contract  of  carrying  passengers  that  the  railroad 
company  shall  provide  safe  and  sufficient  road 
•and  cars,  competent  and  careful  train  hands,  and 
safe  and  convenient  means  of  ingress  and  egress 
to  and  from  the  line  of  the  road. 

Penn.  R.  R.  Co.  v.  Zebe,  9  C.  326. 

Penn.  R.  R.  Co.  v.  Aspell,  II  H.  149. 

McDonald  v.  C.  &  N.  W.  R.  R.  Co.,  26  Iowa,  124. 

Knight  V.  P.  S.  &  P.  R.  R.  Co.,  $6  Me.  234. 

Memphis  &  Charleston  R.  R.  Co.  v.  Whitfield,  44 
Miss.  466. 

Shearman  &  Red.  on  Neg.  {  275-277. 

Wharton  on  Neg.  \  7V . 

Hulbert  v.  N.  Y.  Cent.  R.  R.  Co.,  40  N.  Y.  145. 
The  burden  was  on  the  defendant  to  disprove 
negligence. 

Sjullivan  v.  Phil.  &  Reading  R.  R.  Co.,  6  C.  234. 
A  party  cannot  complain  of  an  insufficient  an- 
swer to  an  immaterial  point. 

Williams  v.  Williams,  10  C.  315. 

Del.  &  Hudson  Canal  Co.  v.  Torrey,  9  Cas.  143. 

Ashbridge  v.  Kenyon,  15  Leg.  Int.  158. 
A  passenger  physically  disabled  is  entitled  to 
more  protection  than  one  in  perfect  health. 

Sheridan  v.  B.  C.  &  N.  R.  R.  Co.,  36  N.  Y.  39. 

O'Mara  v.  Hudson  Riv.  R.  R.  Co.,  38  Id.  445. 
An  omission  to  charge  upon  a  particular  point, 
for  which  there  was  no  request,  cannot  be  assigned 
for  error. 

Lilly  V.  Paschal,  2  S.  &  R.  394. 

'Poorman  v.  Smith,  Ibid.  464. 
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Kean  v.  McLaughlin,  Ibid.  469. 

Fisher  v.  l4uick,  7  Ibid.  99. 

Morris  V.  Travis,  Ibid.  220.    - 

Rahn  v.  McElrath,  6  W.  151. 

Dennis  v,  Alexander,  3  Barr,  50. 

Fisher  v.  Filbert,  6  Ibid.  61. 

Klein  v.  Franklin  Ins.  Co.,  x  Har.  247. 

Davis  v.  Bigler,  12  Sm.  242. 

Cooper  V,  Altimus,  Ibid.  486. 
A  passenger  is  entitled  to  the  greatest  possible 
care. 

The  New  World  v.  King,  16  How.  469. 

Longmorc  v.  Gt.  Wes.  R.  W.  Co.,  19  C.  B.  (N.  S.) 
183. 
A  railway  company  using  cars,  the  steps  of 
which  are  elevated  much  above  the  ground,  is 
undoubtedly  bound  to  provide  platforms  upon 
which  passengers  may  step,  and  which  are  long 
enough  to  accommodate  all  the  cars  of  an  ordi- 
nary train,  so  that  a  passenger  in  any  car  may 
easily  reach  the  platform. 

Shearman  &  Red.  on  Neg.  {  277. 

Foy  V.  L.  B.  &  S.  C.  R.  R.  Co.,  18  C.  B.  (N.  S.)  225. 

Nicholson  v,  L.  &  Y.  R.  R.  Co., 3  Hurls.  &  C.  534. 

Burgess  v.  Gt.  Wes.  R.  R.  Co.,  6C.  B.  (N.  S.)  923. 

J.  M.  &  I.  R.  R.  Co.  V.  Riley,  39  Ind.  569. 

Knight  V  P.  S.  P.  R.  R.  Co.,  56  Mc.  234. 
The  instruction  upon  the  question  of  damages 
was  correct. 

Shearman  &  Red.  on  Neg.  679. 

Dailey  v.  Dismal  Swamp  Canal  Co.,  2  Ircd.  (N.  C.) 
Law,  222. 

Frink  v.  Schroyer,  18  111.  416. 

Peoria  Bridge  Ass'n  v.  Loomis,  20  Id.  235. 

Curtis  V.  B.  &  S.  R.  R.  Co.,  18  N.  Y.  3  H.  &C.  534. 

Spicer  v.  Chicago  R.  R.  Co.,  29  Wis.  580. 

Hopkins  r.  Atlantic,  etc.,  R.  R.  Co.,  36  N.  H.  9. 

Hunt  V.  Hoyt,  20  111.  544. 

May  5,  1879.  The  Court.  The  claim  of 
the  defendants  in  error  for  damages  in  this  case 
is  based  on  an  accident  of  rather  extraordinary 
character.  The  train  on  which  they  were  pas- 
sengers arrived  safely  at  its  destination  in  day- 
light. The  other  passengers  had  left  the  car, 
and  Mr.  and  Mrs.  Napheys  were  the  last  to  go 
out.  He  alighted  first  and  assisted  her  down  the 
steps  from  the  front  platform  of  the  car.  While 
her  right  foot  rested  on  the  lower  step,  and  just 
as  her  left  touched  the  ground,  her  right  patella 
or  knee-cap  was  fractured,  and  she  was  thus  sud- 
denly disabled.  The  fracture  was  transverse  and 
entirely  across  the  bone.  At  the  same  place,  and 
under  similar  circumstances,  thousands  of  passen- 
gers had  before  alighted  from  the  cars  in  safety, 
and  so  far  as  appears  without  inconvenience,  but 
it  so  happened  that  Mrs.  Napheys  unfortunately 
met  with  the  singular  accident  which  undoubt- 
edly caused  her  a  great  deal  of  inconvenience 
and  suffering.  Whether  the  injury  resulted 
wholly  from  the  negligence  of  the  railroad  com- 
pany without  any  fault  on  her  part,  whether  it 
was  one  of  those  fortuitous  events  against  which, 
in  the  exercise  of  reasonable  and  proper  care,  it 


is  impossible  to  guard,  and  for  which  neither 
party  is  to  blame,  was  the  question  to  be  deter- 
mined by  the  jury;  and  while  we  think  there 
was  sufficient  in  the  facts  and  circumstances  dis- 
closed by  the  testimony  to  justify  their  submis- 
sion to  the  jury,  it  is  not  so  clear  that  they  would 
have  reached  the  conclusion  they  did  if  it  had 
not  been  for  the  instructions  complained  of  in 
the  fourth  and  fifth  assignments  of  error.  In 
the  latter  the  jury  were  told  that  if  Mrs.  Napheys, 
without  any  negligence  on  her  part,  received  an 
injury  in  descending  from  the  cars,  the  company 
was,  prima  facie ^  guilty  of  negligence,  and  the 
burden  of  proof  was  on  the  defendants  to  show 
that  it  was  not  guilty.  The  fourth  point  was  in 
substance  the  same,  with  the  exception  of  as- 
suming, as  an  uncontradicted  fact,  that  there  was 
no  negligence  on  her  part.  This  assumption  of 
fact  the  learned  Judge  refused  to  adopt,  but  in 
other  respects  affirmed  the  proposition  in  its  full 
length  and  breadth.  In  view  of  the  uncontra- 
dicted facts  in  the  case,  we  think  this  instruction 
was  calculated  to  prejudice  the  defence. 

The  general  rule  is  that  a  party  who  alleges 
negligence  as  the  basis  of  a  claim  for  damages  is 
bound  to  prove  the  fact  alleged,  and  the  extent 
of  the  injury,  if  more  than  nominal  damages  are 
claimed,  but  in  some  cases  slight  proof  only  is 
required  to  justify  a  presumption  of  negligence. 
The  mere  circumstances  attending  the  injury, 
when  put  in  proof,  may  be  enough  to  cast  the 
burden  of  exculpation  on  the  defendant. 

If  a  passenger  seated  in  a  railroad  car  is  in- 
jured in  a  collision,  or  by  the  overthrow  of  the 
siSiX,  the  breaking  of  a  wheel,  axle,  or  other  part 
of  the  machinery,  he  is  not  required  to  do  more, 
in.  the  first  instance,  than  to  prove  the  fact,  and 
show  the  nature  and  extent  of  the  injury.  A 
prima  facie  case  of  negligence  is  thus  made  out, 
and  the  onus  is  cast  upon  the  carrier  to  disprove 
negligence.  It  was  accordingly  said  in  Sullivan 
V,  The  Philadelphia  and  Reading  Railroad  Co. 
(6  Casey,  234) :  When  a  railroad  company  un- 
dertakes the  transportation  of  a  passenger  for  an 
agreed  price,  **  the  contract  implies  that  they  are 
provided  with  a  safe  and  sufficient  railroad  to  the 
point  indicated,  that  their  cars  are  staunch  and 
roadworthy,  that  means  have  been  taken  before- 
hand to  guard  against  every  apparent  danger 
that  may  beset  the  passenger,  and  that  the  ser- 
vants in  charge  are  tried,  sober,  and  competent 
men.  When  in  the  performance  of  this  contract 
a  passenger  is  injured  without  fault  on  his  part, 
the  law  raises,  prima  facie ^  a  presumption  of 
negligence,  and  throws  on  the  company  the 
onus  of  showing  that  it  did  not  exist.**  It  is 
reasonable  that  it  should  be  so,  because  the  com- 
pany has  in  its  possession  and  under  its  control, 
almost  exclusively,  the  means  of  knowing  what 
occasioned  the  injury  and  of  explaining  how  it 
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occurred;  while,  as  a  general  rule,  the  passen- 
ger is  destitute  of  all  knowledge  that  would  ena- 
ble him  to  present  the  facts,  and  fasten  negligence 
on  the  company  in  case  it  really  existed.  The 
facts  of  the  present  case  are  very  different.  The 
cars  were  at  rest  on  the  track,  there  was  no  jar 
or  breaking  of  machinery ;  Mrs.  Napheys,  with 
the  assistance  of  her  husband,  was  descending 
the  steps  from  the  platform  of  the  car.  They 
had  every  opportunity  of  seeing  and  knowing 
where  she  was  going,  and  controlling  her  move- 
ments. If  the  lower  step  was  inconveniently  or 
dangerously  high  for  her  in  the  condition  she 
was,  she  and  her  husband  had  as  good  an  oppor- 
tunity as  any  one  else  of  knowing  the  fact.  If 
they  had  even  a  suspicion  that  it  was  in  the  least 
degree  unsafe  for  her  to  take  the  last  step,  there 
was  no  urgent  necessity  for  her  to  do  so.  The 
train  had  reached  its  destination,  and  there  was 
no  occasion  for  haste  in  leaving  the  car.  If 
they  had  any  apprehension  of  danger,  or  even 
incon\^nience  in  descending  from  the  lower 
steps  there  was  nothing  to  prompt  them  to  incur 
the  risk.  They  might  have  called  on  those  in 
charge  of  the  train  to  provide  a  better  and  more 
convenient  means  of  egress  if  they  deemed  it 
necessary.  Taking  the  uncontradicted  facts  of 
the  case  as  they  were  presented,  there  existed 
no  reason  for  relaxing  the  general  rule  that  he 
who  alleges  negligence  as  the  basis  of  a  claim  for 
damages,  is  bound  to  prove  it  affirmatively. 

The  circumstan(fts  of  the  case  were  very  pecu- 
liar, and  demanded  great  care  in  explaining  to 
the  jury  the  relative  rights  and  duties  of  the  par- 
ties. While,  on  the  one  hand,  it  is  the  duty  of' 
the  company  to  provide  safe  and  reasonably  con- 
venient means  of  ingress  and  egress  to  and  from 
its  cars,  on  the  other  hand  it  is  equally  the  duty 
of  passengers  to  use  the  means  thus  provided  with 
reasonable  circumspection  and  care. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 

Mercur  and  Gordon,  JJ.,  dissent. 

Sharswood,  C.  J.,  and  Paxson  and  Wood- 
ward, J.J.,  concur  in  the  judgment,  but  would 
not  award  a  venire  de  novo^  as  they  think  there 
was  no  evidence  of  negligence  in  the  defendants. 

[Cf.  Harrow  v.  G.  W.  Railway  (14  L.  T.  N.  S.  440), 
and  Sinerv.  G.  W.  Railway  (L.  R.  4  Exch*r  117).  In 
both  of  these  cases  the  facts  were  similar,  and,  in  the  last 
case,  almost  identical  with  those  in  Mrs.  Napheys*  case. 
In  Mrs.  Siner's  case,  the  train  overshot  the  platform,  and 
Mrs.  Siner,  without  any  request  from,  or  communication 
with,  the  company's  servanis,  alighted,  by  taking  her  hus- 
band's hands  and  jumpi  'g  down.  In  so  doing  she  in 
jured  her  knee.  The  jury  found  for  the  plaintiff.  The 
Court  in  banc  held  that  there  was  no  evidence  of  negli- 
gence on  ihe  part  of  the  defendant,  and  entered  judgment 
for  the  defendant.  This  was  afHrmed  in  Com.  v.  Scace. 
Mellor,  J.,  said  (p.  122) :  "  The  evidence  seems  to  me 
to  establish,  not  negligence,  but  only  a  less  degree  of  con- 


venience than  is  usual,  and  for  that  the  defendnnis  are  not 
responsible."  HANNEN,J.,said  (p.  125)  :  "Other  people 
got  down  without  injury.  It  is  true  the  female  plainiiflf 
said  she  could  not.  But  she  does  not  say  why  she  could 
not.  Suppose  she  had  said  so  of  an  ordinary  platform. 
This  bare  assertion  would  not  be  enough ;  and,  applying 
the  common  knowledge  we  all  have  as  to  the  construction 
of  carriages,  I  think  it  lay  upon  the  plaintiff  to  show  more 
special  reason  why  it  was  dangerous  or  impossible  to  use 
the  foot-board,  so  as  to  make  it  negligent  on  the  part  of 
the  company  not  to  provide  some  other  means  of  alight- 
ing.'*] 


Jan.  '77,  186.  Feb.  27,  1879. 

Davis's  Appeal. 
Assigned  Estate  of  Lippincott. 

Vendor  and  vendee — Mortgage — Personal  lia- 
bility of  vendee  for  mortgage  debt — Implied 
contract. 

The  mere  fact  that  the  amount  of  a  mortgage  upon 
land  has  been  retained  out  of  the  nominal  purchase- 
money  as  recited  in  the  deed,  is  not  sufficient  to  create  a 
personal  liability  for  the  mortgage  debt  on  the  part  of  the 
vendee. 

A.  purchased  land,  upon  which  was  a  mortgage  of 
$11,000,  for  I3000;  the  consideration  expressed  in  the 
deed  was  $14,000.  Accompanying  the  deed  was  a  sepa- 
rate and  cotemporaneous  covenant  by  the  vendor  that  the 
mortgage  debt  should  not  be  called  in  for  five  years  if  the 
interest  were  punctually  paid;  the  agreement  recited  that 
the  vendor  had  that  day  conveyed  **  for  the  sum  of  $3000 
a  lot  of  land  subject  to  the  payment  of  a  mortgage  of 
$11,000."  The  mortgage  was  sued  out  and  a  balance  of 
the  debt  remained  unpaid.  Up<m  the  presentation  of  a 
claim  for  the  balance  agamst  the  estate  of  the  vendee,  the 
auditor  found  as  a  fact  that  payment  of  the  mortgage  debt 
had  not  been  personally  assumed ; 

Held,  that  the  claim  was  properly  disallowed. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

The  account  of  the  assignee  of  the  estate  of 
William  H.  Lippincott  was  referred  for  settle- 
ment to  an  auditor  (Henry  Wharton),  who  re- 
ported, inter  alia,  as  follows  ; — 

*•  Mr.  R.  P.  White  presented  the  claim  of  Mr.  E.  M. 
Davis  for  the  sum  of  $2206.50  under  the  following  cir- 
cumstances :  Mr.  Davis  in  the  year  1874,  by  deed  dated 
the  28th  day  of  March  of  that  year,  and  recorded  in  Montr 
gomery  County  in  Book  No.  217,  page  I,  conveyed  to  the 
assignee  a  piece  of  ground  at  Chelten  Hills,  in  that 
county,  adjoining  properly  on  the  Old  York  Road  belong- 
ing to  him,  containing  about  fourteen  acres  and  a  half. 
The  consideration  expressed  in  the  deed  is  the  sum  of 
$14,000.  At  the  date  of  this  instrument  the  property  was 
in  point  of  fact  subject  to  a  mortgage  debt  of  $11, 000  to 
Edward  Hopper,  executor  of  James  Mott,  deceased.  But 
no  mention  of  any  kind  of  this  mortgage  debt  is  made  in 
the  deed.  There  is  to  be  found  no  covenant,  express  or 
implied  on  the  face  of  the  latter,  for  its  payment  or  as- 
sumption by  the  grantee. 

"  The  history  of  the  transaction  is  as  follows :  The  lot  in 
question  lay  between  property  belonging  to  Mr.  Lippin- 
cott and  Mr.  Davb.     Mr.  Davis  had  been  anxious  to  dis- 
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pose  of  it  to  the  former,  and  it  seems  had  once  or  twice 
spoken  to  him  upon  the  subject  of  a  purchase  by  him.  On 
the  24th  day  of  February,  1874,  Mr.  Davis  addressed  to 
Mr.    Lippincott  a   letter,  a  copy  of  which   is  annexed. 

fThe  letter  did  not  appear  in  the  paper  books.]  In  this 
etter,  which  sets  out  his  reasons  for  considering  the  pur- 
chase at  the  price  advantageous  to  Mr.  Lippincott,  the 
writer  says:  '  I  told  you  1  have  $11,000  on  it  that  can  run 
for  five  years  from  March  1st.  Now  with  this  on  it,  if  you 
will  give  me  I3000  cash  on  the  1st  day  of  March,  I  will 
let  you  have  all  the  evergreens,  all  the  stone,  nearly  $300 
worth,  and  the  cut  wood  that  belongs  to  me.  It  is  a  rare 
bargain,  and  I-  sell  it  at  this  sacrifice  because  I  want 
money.* 

**  1  here  is  nothing  anywhere  to  indicate  the  desire  or  ex- 
pectation on  the  part  of  Mr.  Davis,  that  Mr.  Lippincott 
should  assume,  or  be  personally  responsible  for,  the  mort- 
gage debt — it  is  not  even  an  offer  to  sell  for  |i4,ooo,  part 
in  mortgage  and  part  in  cash.  Indeed  the  statement  that 
the  '  51 1,000  can  run  for  five  years,'  so  far  as  it  has  any 
significance,  points  the  other  way.  It  is  rather  the  vendor 
undertaking  to  indemnify  the  vendee. 

**  The  letter  being  satisfactory  to  Mr.  Lippincott,  he 
placed  it  in  the  hands  of  his  conveyancer  and  counsel, 
Mr.  Liltlwton,  with  instructions  to  see  Mr.  Davis,  and  if 
he  could  do  no  belter,  to  close  on  that  basis.  According 
to  his  testimony  there  were  no  special  instructions  on 
either  side  as  to  how  the  deed  was  to  be  drawn,  nor  is 
there  any  agreement  shown  on  the  subject,  parol  or  other- 
wise, outside  of  the  letter.  This,  consequently,  is  the 
foundation  of  the  deed.  Mr.  Littleton,  who  acted,  he 
said,  solely  for  the  vendee,  in  which  Mr.  Davis  agrees, 
deliberately  omitted  any  covenant  or  assumption  of  the 
payment  of  the  mortgage  debt  in  the  deed,  express  or  im- 
plied, which  he  did  for  the  very  purpose  of  preventing 
any  personal  liability  on  the  part  of  his  client  for  the 
principal  outside  of  the  property  conveyed.  After  the 
deed  was  prepared  it  was  executed  by  Mr.  Davis  without 
objection  on  account  of  the  absence  of  any  agreement  to 
assume  the  mortgage.  He,  however,  says  that  Mr.  Lit- 
tleton told  him  that  it  was  '  all  right,'  of  which  the  latter 
has  no  recollection,  but  he  says  that  he  has  no  doubt  that 
if  Mr.  Davis  did  ask  the  question  he  so  answered  him, 

*  as  I  thought  it  was  all  right  in  my  view.* 

**  With  reference  to  the  question  as  to  what  the  purchase 
money  was  to  be,  apart  from  the  terms  of  the  letter,  Mr. 
Lippmcott  and  Mr.  Littleton,  according  to  their  testimony, 
both  understood  that  the  price  was  $14,000,  but  to  have 
regarded  that  as  its  arithmetical  measure,  not  as  an  agree- 
ment by  Mr.  Lippincott  to  pay  or  assume  the  payment  of 
that  sum.  Mr.  Lippincott,  who  is  now  practically  indif- 
ferent in  the  matter,  is  positive  on  this  point.     He  says: 

*  I  never  agreed  to  pay  that  mortgage.*  In  reply  to  the 
question,  •  When  was  it  agreed  that  you  were  lo  pay 
$3000  and  retain  the  $11,000?'  he  said:  *  I  don't  think 
it  ever  was  so  agreed.'  He  had  known  before  that  there 
was  a  mortgage  for  $11,000,  but  had  understood  that  it 
was  to  be  *  deducted  from  the  purchase- money.*  By 
this  the  auditor  understood,  having  reference  to  the  rest  of 
the  witness's  testimony,  that  the  purchase-money  was  to 
be  so  much  less,  not  that  the  mortgage  debt  was  to  be 
taken  out  of  it. 

**  The  deed  was  accompanied  by  a  separate  covenant  on 
the  part  of  Mr.  Davis,  that  the  mortgage  debt  should  not 
be  called  in  for  five  years,  if  the  interest  were  punctually 
paid ;  a  copy  of  the  material  part  of  which  is  annexed. 
This  agreement  appears  to  sustain  Mr.  Lippincott's  under- 
standing in  two  ways.     In  theyfrj/  place  it  recites  that 

*  Whereas,  I,  Edward  M.  Davis,  have  this  day  conveyed 
to  William  H.  Lippincott,  for  the  sum  of  $3000  (not 
$14,000),  a  lot  of  land  in  Cheltenham  Tov  nship,  etc., 
subject  to  the  payment  of  a  mortgage  debt  of  $1 1,000  to 


Edward  Hopper,*  etc.,  and  secondly ^  the  taking  an  cat- 
press  covenant  from  the  vendor,  to  indemnify  the  vendee 
for  a  limited  period,  without  any  corresponding  under- 
taking on  the  part  of  the  latter  10  indemnify  the  former  at 
the  end  of  the  period,  is  strong  to  show  that  this  was  not 
intended.  The  omission  of  such  a  covenant  from  a  docu- 
ment where  it  ought  to  have  been  inserted  is  more  signi- 
ficant than  mere  silence. 

**  After  Mr.  Lippincott's  assignment,  the  mortgage  was 
sued  out  by  reason  of  the  non-payment  of  the  interest,  as 
was  testified  to  by  Mr.  Hopper,  the  mortgagee,  which  of 
course  abrogated  this  last- mentioned  covenant  or  guar- 
anty. The  property  was  sold  at  sheriffs  sale  on  April  19, 
1875,  of  which  there  can  be  no  doubt  that  Mr.  Davis  hsid 
notice,  and  was  bought  by  his  son,  by  whom  it  was  a  few 
weeks  after  sold  and  conveyed  to  a  Mr.  Dobbins,  for 
$10,000.  Mr.  Davis,  the  father,  negotiated  this  last  sale, 
but  denied  having  any  interest  in  the  matter.  The  judg- 
ment on  the  mortgage  was  for  $11,852.50;  on  this,  Mr. 
Hopper  received  in  cash  from  the  shenflf,  $4646,  which, 
with  a  mortgage  from  the  purchaser  at  the  sheriff's  sale 
for  $5000,  made  $9646,  leavmg  a  balance  on  the  judg- 
ment of  $2206.50,  which  was  paid  by  Mr.  Davis  to  Mr. 
Hopper,  on  the  17th  June,  1875.  ^^  was  for  this  balance 
that  Mr.  Davis  claimed  against  the  assigned  e>tate ;  he  has 
also  brought  suit  therefor  against  Mr.  Lippincott,  per- 
sonally.** * 

Upon  this  state  of  facts  the  auditor  disallowed 
the  claim  of  E.  M.  Davis,  and  the  exceptions 
filed  on  his  behalf  were  dismissed.  (Reported  4 
Weekly  Notes,  103.)  From  this  decree  Davis 
took  an  appeal  assigning  for  error  the  decree 
dismissing  his  exceptions. 

R,  P,  WhiU,  for  appellant.   » 

The  personal  liability  for  the  mortgage  debt 
assumed  by  the  grantee  of  l^d  is  not  a  contract 
in  relation  to  land  within  the  statute  of  frauds, 
and  may  be  proved  by  parol ;  the  fact  of  the 
agreement  not  being  inserted  in  the  deed  there- 
fore argues  nothing ;  but  in  point  of  fact  it  was  in 
the  contemporaneous  deed,  and  they  are  to  be 
read  together  as  part  of  the  same  contract.  The 
law  implies  the  agreement  whether  it  be  in  the 
deed  of  conveyance  or  not,  and  this  is  implied 
from  the  fact  that  the  amount  of  the  incumbrance 
was  retained  out  of  the  purchase-money;  it  is 
upon  this  that  all  of  the  decisions  holding  the 
grantee  liable  are  rested.  It  may  be  safer  to 
have  a  statement  in  the  deed  that  the  property  is 
conveyed  subject  to  an  incumbrance,  but  it  has 
never  been  held  that  these  words  are  requisite  to 
cast  the  duty  of  indemnifying  the  vendor  upon 
the  vendee,  and  the  contrary  was  ruled  in — 
Taylor  v.  Preston,  29  Sm.  436. 
Buckley's  Appeal,  12  Wr  491. 

And  there  need  be  no  express  promise :  from 
the  mere  abatement  of  the  purchase-money  tde 
contract  will  be  implied. 

McCracken's  Estate,  5  C.  428. 
Kostenbader  v.  Spotts,  30  Sm.  433. 

Jchn  M.  Thomas,  contra. 

The  argument  as  to  the  admissibility  of  parol 
testimony  to  prove  the  facts  is  superfluous ;  it 
was  admitted,  and  the  auditor  found  as  a  fact 
that  the  vendee  had  not  assumed  the  payment  of 
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the  mortgage  debt,  and  this  Court  will  not  set 
aside  that  finding. 

Mengas's  Appeal,  7  Harris,  222. 

Dellinger's  Appeal,  21  Sm.  428. 

Birely's  Appeal,  3  Weekly  Notes,  213. 
The  appellant   contends   that  whenever  one 
buys  real  estate  subject  to  an  incumbrance  the 
law  will  imply  an  agreement  on  his  part  to  pay 
it ;  but  this  has  been  emphatically  denied. 

Kearney  v.  Tanner,  17  S.  &  R.  97. 
White  J  in  reply. 

Whenever  the  mortgage  is  counted  as  part  of 
the  purchase-money,  this  makes  the  vendee  lia- 
ble, and  he  is  bound  to  indemnify  the  vendor. 

Thomas  v.  Pledwell,  7  Vin.  Abr.  53,  pi.  5. 

Kearney  v.  Tanner,  17  S.  &  R.  97. 

Girard  Life  Ins.  Co.  v.  Stewart,  5  Weekly  Notes, 
88. 

MeUgar  v.  fcernert*s  Appeal,  21  Sm.  330. 

Hoflf's  Appeal,  12  H.  205. 

Lennig's  Est.  2  Sm.  139. 

Woodward's  Appeal,  2  Wr.  327. 

Blank  v.  German,  5  W.  &  S.  42. 

March  24,  1879.  The  Court.  Upon  the 
evidence  before  us  we  see  no  reason  to  correct 
the  findings  of  the  learned  auditor  in  the  Court 
below  upon  the  questions  of  fact,  and  on  the 
facts  as  found  by  him  we  think  the  conclusion  at 
which  he  arrived  was  right. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

(See  Stokes  v,  WUHams,  6  Weekiv  Notes,  473; 
Moore's  Apj>eal,  Id.  474;  Samuel  z/.  Peyton,  Id.  476; 
Thomas  v.  Wiltbank,  Id.  477.] 


July  *78,  31. 


Brice's  Appeal. 


Feb.  6,  1879. 


Building  laws —  Ciiy  of  Philadelphia — Alteration 
of  buildings  —  Building  inspectors — Act  of 
April  21,  fSjS,  §  6 —  What  constitutes  a  new 
building  within  the  meaning  of  the  Act — Power 
of  the  Court  under  the  Act, 

A  back  building  was  raised  one  story,  changed,  as  to 
two  of  its  walls,  from  frame  to  brick,  and  so  altered  in- 
ternally by  siaircases,  ranges,  partitions,  and  doors  as  to 
make  practically  four  separate  dwelling-houses,  each  con- 
stituting a  cheap  tenement  house  for  a  family : 

Held  (sustaining  the  decision  of  the  Court  below),  that 
the  alterations  constituted  a  new  building  within  the 
meaning  of  the  Act  of  April  21,  1855,  requiring  that  all 
new  buildings  within  the  city  of  Philadelphia  shall  front 
upon  a  street  of  not  less  than  twenty  feet  in  width,  and 
shall  have  an  open  space  attached  to  them  of  twelve  feet 
square : 

Butt  held  further  (reversing  the  decree  of  the  Court 
below),  that  the  owner  cannot  be  restricted  in  his  right  to 
lease  a  part  of  his  building,  or  to  permit  it  to  be  so  occu- 
pied. 

Per  Mercur,  J.    The  object  of  the  Act  was  to  secure 


and  protect  health  and  life  by  furnishing  each  family  with 
a  sufficient  quantity  of  light  and  pure  air,  and  with  a 
reasonable  facility  for  escape  in  case  of  fire.  It  should^be 
construed  so  as  to  give  due  effect  to  its  wise  sanitary  pro- 
visions. 

The  power  of  the  Court  under  this  Act  is  limited  to 
restraining  the  continuance  of  the  work,  and  to  ordering 
the  removal  or  change  of  so  much  of  the  building  as  may 
come  within  the  prohibition  of  the  law,  but  does  not  ex- 
lend  to  controlling  the  use  and  enjoyment  of  it. 

Certiorari  to  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Petition  by  Robert  W.  Bowers,  one  of  the 
building  inspectors  of  the  city  of  Philadelphia, 
for  an  order  and  injunction  against  Conrad 
Backle  and  William  Brice. 

The  petition  alleged  that  in  NoVember,  1877, 
Backle  took  out  a  permit  from  the  board  of 
building  inspectors  of  the  city  of  Philadelphia  for 
the  erection  or  construction  of  one  three-story 
addition  to  the  back  building  of  premises  No. 
1084  Beach  Street;  that  Brice  is  the  owner  of 
said  property,  and  that  Backle  is  making  the 
alterations  thereof;  that  the  petitioner,  upon  his 
inspection  of  the  alteration  made  under  color  of 
the  said  permit,  is  satisfied  that  the  said  back 
building  is  converted  into  four  separate  tenement 
houses,*  which  will  front  on  a  seven  feet  wide 
yard,  without  any  open  space  attached  to  them 
in  the  rear  or  at  the  side  equal  to  at  least  twelve 
feet  square,  as  required  by  the  Act  of  Assembly 
in  that  case  made  and  provided.* 

The  petition  prayed  for  an  order  commanding 
them  and  each  of  them  to  close  up  such  new 
doorways  and  windows  as  have  been  opened  or 
constructed  in  the  rear  building  of  said  house, 
and  in  all  respects  to  place  the  said  back  building 
in  the  same  condition,  as  to  walls,  partitions, 
doors,  and  stairways,  that  it  was  in  before  said 
permit  was  issued,  except  as  to  the  one  three- 
story  addition  to  said  back  building,  asi covered 
by  said  permit,  within  five  days ;  and  for*  an  in- 
junction. 

Separate  answers  were  filed  by  Backle  and 
Brice,  both  denying  that  any  new  building  had 
been  erected  within  the  meaning  of  the  Act. 

The  following  facts  were  subsequently  agreed 
upon : — 

(i)  The  question  is,  whether  or  not  an  alter- 
ation of  the  back  building  of  house,  1084  Beach 
Street,  wjth  a  new  entry-way  therefrom  through 
the  main  building  in  the  front  part  of  the  house, 
is  or  is  not  within  the  provisions  of  the  Act  of 
Assembly,  requiring  every  new  dwelling-house  to 
have  an  open  space  attached  to  it  in  the  rear,  or 
at  the  side,  equal  to  at  least  twelve  feet  square, 
because  it  is  admitted  that  if  said  alteration  is 
within  the  Act  and  constitutes  four  new  build- 

♦  The  material  provisions  of  the  Act  are  quoted  in  the 
opinion  of  the  Supreme  Court,  infra. 
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ings,  there  is  not  such  an  open  space  attached  to 
each,  or  in  the  rear  or  side  thereof,  inasmuch  as 
the  said  back  building  fronts  on  a  yard  but  seven 
feet  wide,  and  has  no  other  open  space  attached 
to  it,  or  to  said  four  dwelling-houses.  The 
question  as  to  the  frontage  on  a  seven  feet  wide 
sdley  or  passage-way  is  also  submitted. 

(2)  Externally  the  alteration  consists  in  the 
demolition  of  two  frame  walls  of  the  rear  room 
of  said  back  building,  leaving  the  two  brick  walls 
thereof  standing,  and  the  erection  in  place  of  the 
two  demolished  walls  of  two  new  brick  ones,  and 
in  adding  one  new  story  in  height  to  the  whole 
rear  building,  which  was  formerly  only  two 
stories  high,  except  the  rear  room,  which  was 
formerly  onl/ one  story  high,  and  which  is  now 
three  stories  high,  and  a  cellar. 

(3)  Internally  the  alteration  of  said  back  build- 
ing as  constructed,  is  in  making  four  instead  of 
three  rooms,  by  a  partition  in  one  of  the  four 
rooms.  Formerly  there  were  only  two  stairways 
in  said  back  building,  and  the  hall  stairway ;  that 
now  there  are  four  stairways  and  the  hall  stair- 
way, each  of  the  said  stairways  extending  to  the 
third  story;  that  formerly  there  were  but  two 
ranges  in  said  back  building,  but  now  there  are 
four,  each  of  the  ground  rooms  having  one  ;  that 
formerly  there  were  but  two  outside  doorways 
in  said  back  building,  but  now  there  are  four, 
each  of  the  ground  rooms  having  one  outside 
doorway ;  that  formerly  all  of  the  three  rooms  of 
the  back  building  had  communicating  doors  on 
the  first  floor,  but  that  now  one  of  those  rooms 
has  been  divided  by  a  studding  partition,  which 
has  an  opening  for  a  doorway,  with  jams,  etc., 
but  said  door  is  at  present  nailed  up,  and  is  not 
hung  on  hinges.  It  would  require  not  more  than 
fifteen  minutes  to  tear  off  the  strips  by  which  the 
door  is  nailed  up,  and  to  swing  it  on  hinges. 
The  twp  rooms  next  to  the  main  building  com- 
municate by  open  doors,  but  the  door  between 
the  rear  rooms  on  the  ground  floor  is  nailed  up 
similarly  to  that  in  the  new  partition ;  that  on 
the  second  floor  none  of  the  rooms  are  communi- 
cating ;  that  on  the  third  floor  none  of  the  rooms 
are  communicating ;  that  the  only  entrance  and 
exit  to  and  from  the  second  and  third  floors  is 
by  the  staircase  leading  from  the  rooms  on  the 
first  floor  directly  below,  except  as  to  the  first 
and  third  floor  rooms  next  to  the  entry,  where 
there  are  doorways  to  the  entry. 

The  Court  entered  the  following  decree : 
And  now,  April  6,  1878,  after  hearing  upon 
petition,  answer,  and  statement  of  evidence 
agreed  upon  by  counsel  in  writing,  and  filed  in 
this  case,  the  Court  order,  adjudge,  and  decree 
that  the  defendant,  William  Brice,  owner  of  the 
property  described  in  the  petition,  open  com- 
munication from  room  to  room  on  each  of  the 
three  floors  of  the  back  building  of  said  property 


or  dwelling  described  in  said  petition,  and  keep 
open  said  communication  ;  and  that  he  shall  not 
lease,  use,  or  allow  to  be  used  the  subdivisions  of 
said  back  building  as  separate  dwellings  or  tene- 
ments, unless  they,  or  either  of  them  so  leased 
or  used,  shall  be  made  to  front  upon  a  street, 
alley,  or  court  of  at  least  twenty  feet  in  width, 
and  have  attached  in  the  rear  or  side  to  each 
subdivision  so  leased  or  used  at  least  twelve  feet 
square  of  open  space. 

The  defendant  took  this  writ,  assigning  For 
error  the  entry  of  the  decree. 

John  G.  Johnson^  for  the  appellant. 

There  is  but  one  building,  fronting  on  Beach 
Street,  and  it  complies  with  all  the  requirements 
of  the  Act  of  1855.  The  back  building  consti- 
tutes, with  the  main  building,  into' which  it  opens 
by  the  hall-way  and  to  which  it  is  physically  at- 
tached, but  one  entire  structure.  It  is  not  neces- 
sary that  the  main  and  back  buildings  should 
each  have  an  open  space  in  the  rear,  or  at  the 
side,  **  equal  to  at  least  twelve  feet  square." 

For  alterations  which  have  been  held  not  to 
constitute  new  buildings,  see — 
Miller  v.  Oliver,  8  Watts,  514. 
Landis's  Appeal,  10  Barr,  379. 
Miller  v.  Hershey,  9  Sm.  65. 

The  error  of  the  Court  lay  in  treating  the 
main  and  the  back  building  as  two  entirely  sepa- 
rate buildings,  and  in  requiring  an  open  space  on 
the  side  or  in  the  rear  of  both.  The  mere  fact 
that  the  two  may  be  separately  used  does  not 
make  ihe  altered  building  a  new  building.  If 
nothing  more  had  been  done  than  to  make  addi- 
tional partitions  without  altering  the  exterior,  it 
could  hardly  be  contended  that  the  whole  struc- 
ture would  have  been  liable  to  demolition  under 
the  Act  of  1855.  Y^^  such  alteration  would 
have  been  attended  with  the  same  practical  re- 
sults as  those  which  have  ensued. 

William  F,  Messick,  for  the  appellee. 

The  question  is  not  one  of  law,  but  of  fact, 
which  will  not  be  reviewed  by  this  Court. 

The  case  is  governed  by  Schultz  v,  Doak  (4 
Phila.  Rep.  151). 

May  5,  1879.  The  Court.  Section  6  of  the 
Act  of  2ist  April,  1855  (P-  L.  265),  relating  to 
the  city  of  Philadelphia,  declares  **  that  no  new 
dwelling-house,  or  other  building  within  said 
city,  shall  front  upon  any  street,  alley,  or  court 
which  shall  be  of  less  width  than  twenty  feet,  or 
without  being  made  to  recede  so  that  such  street, 
alley,  or  court  shall  be  of  that  width,  the  build- 
ings pn  each  side  equally  receding.  Every  new 
dwelling-house  shall  also  have  an  open  space  at- 
tached to  it  in  the  rear  or  at  the  side  equal  to  at 
least  twelve  feet  square.**  By  section  5  of  the 
Act  of  7th  May,  1855  (P-  L.  464),  it  is  made 
the  duty  of  the  building  inspector  to  visit  and 
inspect  each  building  that  is  in  course  of  erec- 
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tion,  construction  or  alteration  within  his  district, 
and  see  that  it  is  being  erected,  constructed,  or 
altered  according  to  the  Act,  and  all  Acts  and 
ordinances  in  force  in  said  city.  Section  18  of 
the  same  Act  provides  that  when  he  inspects, 
condemns,  and  notifies,  and  his  condemnation 
and  notice  are  disregarded,  he  shall  petition  the 
Court  of  Common  Pleas,  which  is  authorized  to 
make  a  decree  restraining  the  continuance  of  the 
work  and  the  removal  of  so  much  of  the  building 
as  may  have  been  constructed  contrary  to  law. 
By  virtue  of  these  Acts  of  Assembly,  and  in  pur- 
suance of  their  provisions,  the  decree  in  this  case 
was  made. 

The  work  complained  of  was  the  alteration  and 
substantial  change  of  the  back  buildings  of  a 
house,  the  main  part  of  which  fronted  on  Beach 
Street.  The  question  is  whether  the  alterations 
and  changes,  as  made,  create  a  new  dwelling- 
house  or  other  building  within  the  true  meaning 
and  spirit  of  the  Act.  The  changes  were  both 
external  and  internal.  Prior  to  the  alteration 
one  part  of  this  back  building  was  two  stories 
high ;  another  part  only  one  story.  The  main 
exterior  alteration  was  made  by  tearing  down 
two  frame  walls  and  erecting  brick  walls  in  their 
places,  and  by  extending  them  so  high  as  to 
make  the  whole  building  three  stories.  This 
necessarily  required  the  other  walls  to  be  elevated. 

Formerly  there  were  three  rooms  only  on  the 
ground  floor,  two  stairways  in  addition  to  the 
hall  stairway,  two  ranges,  two  outside  doors,  and 
communicating  doors  between  all  of  the  three 
rooriis  on  the  first  floor.  The  alteration  consisted 
in  putting  in  a  partition  on  the  first  floor,  thereby 
creating  four  rooms,  and  making  such  further 
changes  that  now  there  are  four  stairways  besides 
the  hall  stairway,  each  extending  to  the  third 
story ;  four  ranges,  each  room  on  the  first  floor 
having  one  ;  an  outside  doorway  to  each  of  said 
four  rooms ;  two  of  the  doorways  between  ad- 
joining rooms  on  this  floor  are  nailed  up,  and 
none  of  the  rooms  on  either  the  second  or  third 
floor  are  communicating. 

This  construction  and  arrangement  shows  a 
clear  intention  to  make  four  separate  dwelling- 
houses.  Although  a  part  of  the  old  building  is 
retained,  yet  new  and  distinct  dwelling-houses 
are  built  where  ihey  did  not  stand  before.  Each 
by  itself  has  the  necessary  formation  and  ap- 
pointments to  constitute  a  cheap  tenement  house 
for  a  family. 

The  object  of  the  Act  was  to  secure  and  pro- 
tect health  and  life  by  furnishing  each  family 
with  a  sufficient  quantity  of  light  and  putt  air, 
and  with  a  reasonable  facility  for  escape  in  case 
of  fire.  It  should  be  so  construed  as  to  give  due 
eflect  to  its  wise  sanitarv  provisions. 

We  think  the  learnea  Judge  was  clearly  right 
in  holding  that  the  changes  and  alterations  con- 


stituted a  new  building  within  the  meaning  of 
the  Act.  It  is  conceded  that  if  the  buildings  are 
within  the  Act,  there  is  not  such  an  open  space 
attached  to  each,  or  in  the  rear  or  side  thereof, 
as  the  statute  requires,  for  they  all  front  on  a 
yard  only  seven  feet  wide,  and  have  no  other 
open  space  attached  to  them. 

In  so  far  as  the  decree  orders  the  appellant  to 
open  communication  between  the  rooms  on 
each  floor  and  keep  them  open,  so  as  to  destroy 
the  separate  character  of  the  houses,  we  see  no 
error ;  but  we  are  unable  to  find  any  warrant  in 
the  statute  to  sustain  the  other  part  of  the  decree, 
which  restricts  the  appellant's  right  to  lease  a 
part  of  his  building  separately  or  to  permit  it  to 
be  so  occupied.  The  power  of  the  Court  under 
this  Act  seems  to  be  limited  to  restraining  the 
continuance  of  the  work,  and  to  ordering  the 
removal  or  change  of  so  much  of  the  building  as 
may  come  within  the  prohibition  of  the  law,  but 
extends  not  to  controlling  the  use  and  enjoyment 
of  it.  On  the  building  being  made  to  conform 
to  the  law  so  that  it  may  remain,  the  right  of 
the  owner  to  let  it  to  one  or  to  several  tenants, 
must  remain  unimpaired.  This  part  of  the  de- 
cree is  reversed  and  so  modified;  the  other  part 
of  the  decree  is  affirmed. 

And  now,  May  5,  1879,  this  cause  having 
been  duly  argued  by  counsel,  it  is  now,  on  due 
consideration  thereof,  ordered,  adjudged,  and 
decreed  that  the  appellant,  William  Brice,  owner 
of  the  property  described  in  the  petition,  open 
communications  from  room  to  room  on  each  of 
the  three  floors  of  the  back  building  of  said  pro- 
perty or  dwelling  in  said  petition  described,  and 
keep  communication  open. 

It  is  further  ordered  that  the  costs  in  the 
Court  below,  and  one-half  of  the  costs  of  this 
appeal,  be  paid  by  the  appellant,  and  the  other 
half  of  the  costs  of  the  appeal  be  paid  by  the 
appellee. 

Opinion  by  Mercur,  J. 


Jan.  '79,  87.  April  I,  1879. 

Buck  V.  The  Commonwealth. 

Taxes —  Collectors  ^  when  not  liable  for  collection 
of  taxes  improperly  assessed — Act  of  May  27, 
1841. 

A  tax  collector  proceeding  under  a  warrant  duly 
granted  by  a  borough  council,  directing  the  collection  of 
a  tax  properly  levied  by  the  borough,  is  not  criminally 
responsible  for  the  collection  of  the  tax  from  jj  person 
afterwards  shown  to  have  been  improperly  assessed  by 
the  assessor  and  county  commissioners. 

The  Act  of  May  27,  184 1,  J  8  (P.  L.  400)  is  intended 
to  prevent  the  voluntary  f-ayment  of  illegal  taxes  for  the 
evasion  of  the  election  laws,  and  will  not  support  an  in- 
dictment on  a  charge  of  enforcing  an  illegal  payment. 
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Error  to  the  Quarter  Sessions  of  Northampton 
County. 

Indictment,  at  the  suit  of  Ritter,  against  Buck, 
collector  of  taxes  for  the  First  Ward  of  South 
Bethlehem,  for  demanding  of  the  prosecutor 
taxes  which  had  not  been  legally  assessed,  and 
giving  him  a  receipt  therefor,  contrary  to  the 
Act  of  May  27,  1841  (P.  L.  400).  At  the  trial 
the  following  facts  appeared:  Ritter,  the  pro- 
secutor, was  the  owner  of  a  house  in  Saucon 
Township,  near  the  line  of  the  borough  of  South 
Bethlehem.  The  borough  council,  by  its  war- 
rant, directed  Buck  to  collect  borough  taxes,  as 
in  an  annexed  duplicate  noted.  This  duplicate 
contained,  inter  alia,  the  name  of  Ritter  as  as- 
sessed for  the  said  house  and  lot  at  a  specified 
valuation  and  rate.  Buck  demanded  the  tax 
from  Ritter,  who  declined  to  pay  it,  on  the 
ground  that  the  property  was  assessed  in  Saucon 
Township,  where  it  was  in  fact  situated,  as 
proved  at  the  trial.  Buck  then  applied  to  the 
borough  touncil  to  be  exonerated  from  the  col- 
lection of  Ritter's  tax,  but  the  council  told  him 
that  the  assessment  was  regular.  Snyder,  the 
borough  assessor,  testified  that  the  county  com- 
missioners had  directed  him  to  assess  Ritter  as  of 
the  borough,  which  he  had  done ;  but  that  he 
returned  his  assessment  book  to  the  commission- 
ers* office  without  noting  therein  a  valuation  of 
Ritter's  property.  After  the  borough  council 
had  refused  an  exoneration,  Snyder  told  Buck 
that  Ritter's  assessment  was  proper,  and  then 
Buck  levied  upon  Ritter's  horse  and  wagon, 
which  he  released  upon  payment  of  the  tax  by 
Ritter  under  protest,  for  which  he  gave  a  receipt. 

The  defendant  presented,  inter  aiiuy  the  fol- 
lowing points:  (i)  If  the  jury  believe  that  the 
collector  collected  the  tax  because  it  was  on  his 
duplicate,  because  he  had  compared  the  dupli- 
cate with  the  assessor's  book ;  had  applied  to  be 
exonerated  and  had  been  refused;  had  been 
shown  the  borough  surveys,  locating  Ritter  in 
the  borough,  and  been  instructed  by  the  burgess 
to  proceed  with  the  collection,  and  that  he  exe- 
cuted the  orders  in  good  faith,  there  can  be  no 
conviction.  (2)  It  was  not  the  duty  of  the 
borough  tax  collector  to  go  behind  his  duplicate 
and  the  assessment  book  exhibited  to  him  by  the 
assessor  of  the  borough. 

Answer,  The  offence  created  by  the  8th  sec- 
tion of  the  Act  of  May  27,  1841,  consists  in  the 
violation  of  certain  provisions  thereof  by  the 
public  officers  named  therein.  ...  If  the  jury 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  when  the  defendant  de- 
manded and  received  the  tax  from  Ritter,  he, 
the  defendant,  was  informed  by  the  said  Ritter 
.  .  .  that  he  had  no  property  in  the  borough  of 
South  Bethlehem ;  .  .  .  that  the  defendant,  by 
his  negligence,  failed  to  use  reasonable  diligence 


to  ascertain  the  fact  whether  Ritter  had  been 
duly  assessed  in  the  borough  of  South  Bethlehem, 
and  return  of  said  assessment  had  been  made  to 
the  office  of  the  county  commissioners,  then  if 
the  defendant  received  said  tax  under  such  cir- 
cumstances, such  act  constitutes  a  violation  of 
the  said  Act  of  1841. 

Verdict  guilty;  and  the  defendant  was  sen- 
tenced to  pay  a  fine  of  J 100.  The  defendant 
took  this  writ,  assigning  for  error,  inter  aliay 
the  above  portion  of  the  answer  to  his  points. 

W.  E.  Doster,  for  the  plaintiff  in  error. 

A  collector  is  not  criminally  responsible  for 
the  collection  of  taxes  improperly  assessed.  His 
undertaking  is  simply  to  receive  and  pay  over 
the  amounts  charged  in  his  duplicate.  Where  he 
holds  a  warrant  regular  on  its  face,  issued  by  an 
authority  having  lawful  power  to  issue  it,  he 
need  not  inquire  as  to  the  regularity  of  the  pre- 
ceding steps. 

Moore  v.  Allegheny  City,  6  Harris,  55. 
Cunningham  v.  Mitchell,  17  Sm.  81. 

The  Act  of  Assembly  under  which  this  indict- 
ment is  framed,  relates  to  offences  against  the 
election  laws. 

C.  M,  Anstett  (with  him  Fox  and  Kachline)^ 
contra. 

The  Act  of  1844  will  support  this  indictment. 
It  was  an  omnibus  Act,  for  various  purposes. 
Nothing  can  be  gathered  from  titles  of  Acts 
passed  before  the  new  Constitution. 

The  assessment,  never  having  been  duly  re- 
turned to  the  county  commissioners,  was  invalid. 
McCall  V,  Lorimer,  4  Walts,  351. 
Wharton  v.  Borough  of  Birmingham,  i  Wr.  372. 

All  who  engage  in  the  collection  of  a  tax  as- 
sessed without  authority  are  trespassers. 

Wilson  V.  Borough  of  Lewistown,  i  W.  &  S.  430. 
School  Directors  v.  Carlisle  Bank,  8  Wal{s,  294. 

The  collector's  warrant  might  protect  him  in 
case  a  civil  action  should  be  brought  against  him, 
as  in  the  cases  cited  by  the  plaintiff  in  error. 
But  there  can  be  no  agency  in  crime,  no  protec- 
tion under  the  commands  of  others  in  the  viola- 
tion of  the  provisions  of  a  penal  statute. 

May  7,  1879.  The  Court.  In  the  case  of 
Moore  v,  Allegheny  City  (6  Harris,  55)  it  was 
said  by  Mr.  Justice  Bell,  that  as  an  executive 
officer,  a  collector  is  not  liable  for  acts  done  in 
the  execution  of  his  precept,  apparently  regular, 
and  emanating  from  persons  having  authority 
over  the  subject.  The  ruling  in  this  case  is  ap- 
proved in  Cunningham  v.  Mitchell  (17  P.  F.  S. 
78),  and  the  doctrine  therein  stated,  reiterated. 
Now  there  is  no  doubt  about  the  power  of  the 
authorities  of  the  borough  of  South  Bethlehem  to 
levy  borough  taxes,  or  that  their  warrant  empow- 
ered Buck,  the  defendant  below,  to  collect  such 
taxes.  It  is  also  a  fact  that  the  property  of 
Daniel  Ritter,  the  prosecutor,  had  been  assessed 
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as  lying  in  the  aforesaid  borough.  The  allega- 
tion, however,  is  that  the  assessment  was  irregu- 
lar in  that  the  property  was  not  embraced  within 
the  borough  lines,  and  also  because  the  duplicate 
in  which  the  assessment  was  made  was  not  re- 
turned to  the  county  commissioners.  There  is 
no  doubt  about  the  correctness  of  this  allegation, 
but  then  who  was  responsible  for  these  mistakes? 
Surely  not  Buck.  He  had  no  power  to  revise 
what  his  superiors  had  done.  Whether  Ritter's  pro- 
perty lay  in  the  borough  or  in  Saucon  Township 
could  only  be  determined  by  a  survey,  which  the 
defendant  had  no  power  to  make.  He  did  what 
he  could  to  ascertain  the  correctness  of  his  du- 
plicate; he  had  applied  to  the  assessor,  and  was 
by  that  officer  informed  that  the  assessment  was 
correct ;  he  had  applied  for  an  exoneration,  and 
was  refused;  there  was,  therefore,  nothing  left 
for  him  to  do  but  to  collect  the  taxes.  It  was 
not  his  business  to  revise  the  assessments  or  sur- 
vey the  borough  lines ;  but  it  was  his  business,  as 
a  ministerial  officer,  to  obey  the  direction  of  his 
warrant.  The  irregularity  in  this  case  is  cer- 
tainly no  greater  than  that  in  Cunningham  v, 
Mitchell,  where  the  school  directors  had  assessed 
a  bounty  tax,  though  the  township  had  never 
agreed  to  pay  bounties.  The  error  in  the  pre- 
sent case  originated  with  the  assessor  and  county 
commissioners,  for  Snyder,  the  assessor,  says  the 
commissioners  told  him  to  put  this  assessment  in 
the  duplicate  of  South  Bethlehem.  Prima  facie^ 
then,  Ritter*s  property  was  properly  assessed  in 
the  borough,  and  though  this  was  afterwards 
found  to  be  a  mistake,  it  would  be  out  of  all 
cliaracter  to  make  the  collector  liable  criminally 
for  the  fault  of  his  superiors. 

But  again  it  wa^a  mistake  to  suppose  that  an 
indictment,  on  a  charge  such  as  this,  can  be  sup- 
ported under  the  Act  of  May  27,  1841  (P.  L. 
400).  The  8th  section  of  that  Act,  the  one  re- 
lied upon  to  sustain  this  indictment,  is  intended 
to  prevent  fraudulent  voting.  On  what  other 
hypothesis  can  the  provisions  be  explained  that 
no  county  treasurer,  county  commissioner,  or 
collector  of  taxes  in  any  township,  ward,  or  dis- 
trict, nor  any  other  person  on  his  or  their  be- 
half, shall  receive  payment,  or  give  any  receipt 
for  the  payment  of  taxes  that  have  not  been  duly 
assessed,  and  that  neither  of  the  persons  above 
named  shall  receive  payment,  or  give  any  receipt 
for  the  payment  of  any  taxes  from  the  payment 
of  which  the  party  assessed  has  been  exonerated 
according  to  law,  unless  the  party  so  exonerated 
shall  himself  appear,  in  his  own  proper  person, 
and  tender  payment  of  the  taxes  from  which  he 
has  been  so  exonerated  ?  Now  it  is  very  clear 
that  all  this  is  directed  against  the  voluntary 
payment  and  receipt  of  taxes,  and  not  against  the 
enforcement  of  such  payment  by  legal  process. 
And  if  it  is  not  meant  to  prevent  ^he  use  of  tax 


receipts  improperly  obtained,  as  a  fictitious  quali- 
fication for  voting,  then  we  know  not  what  it 
does  mean.  For  why,  ordinarily,  should  one 
who  has  been  exonerated,  not  be  permitted  to 
pay  his  taxes  by  the  hand  of  another,  or  why 
should  he  not  be  permitted  voluntarily  to  pay  a 
tax  irregularly  assessed? 

It  follows  from  either  view  of  the  case,  as 
above  taken,  that  the  defendant  has  been  con- 
victed without  warrant  of  law.  The  sentence  of 
the  Court  of  Quarter  Sessions  is  reversed  and  set 
aside,  and  record  remanded. 

Opinion  by  Gordon,  J. 


Jan.  '78,  304.  Jan.  20,  1879. 

Schccning  v.  Leeds. 

Execution — Sheriff  *s  sale  —  Purchase —  Condi- 
tions of  sale — Failure  to  pay  pure  has  e-money — 
Resale — Measure  of  damages. 

A.  paid  $50  on  his  accepted  bid  of  $1100  for  real 
estate  at  sheriff's  sale  under  the  following  conditions: 
**  The  balance  of  the  purchase-money  must  be  paid  to  the 
sheriff  at  his  office  within  ten  days  from  the  time  of  sale, 
without  any  demand  being  made  by  the  sheriff  therefor. 
Otherwise  the  property  may  be  sold  again  at  the  expense 
and  risk  of  the  person  to  whom  it  is  struck  off,  who  in  case 
of  any  deficiency  at  such  resale  shall  make  good  the 
same."  A.  having  failed  to  pay  the  balance  of  the  pur- 
chase-money, the  property  was  resold  to  B.  for  ^16,000. 
He  also  failed  to  comply  with  the  conditions,  and  at  a  third 
sale  C.  purchased  at  $100,  and  received  his  deed.  In  a 
suit  by  the  sheriff  against  A. : 

Ifeld^  that  he  was  entitled  to  recover  the  difference  be- 
tween the  purchase- money  paid  by  C,  and  the  amount  of 
A.'s  bid,  less  I50  paid  at  the  time  of  the  first  sale. 

A  purchaser  at  sheriff's  sale  who  fails  to  pay  the  pur- 
chase-money within  the  time  limited  by  the  terms  of  sale 
is  not  relieved  from  his  liability  to  the  sheriff  by  the  fact 
that  there  is  a  second  sale  at  which  the  property  is  struck 
off  at  an  increased  price,  unless  the  purchaser  at  the 
second  sale  pays  in  his  purchase-money. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case  stated,  in  which  William  R.  Leeds,4ate 
sheriff  of  Philadelphia  County  was  plaintiff,  and 
Jacob  Schcening,  defendant,  showing  the  follow- 
ing facts: — 

By  virtue  of  a  pluries  writ  of  venditioni  expo- 
nas issued  out  of  the  late  District  Court  of  Phila- 
delphia County  to  December  Term  1872,  the 
plaintiff  exposed  for  sale  a  certain  piece  of  real 
estate  under  the  following  conditions  of  sale  : — 

"  Fifty  dollars  of  the  price  or  sum  at  which  the  property 
shall  be  struck  off  shall  be  paid  to  the  sheriff  at  the  time 
of  sale  unless  the  purchase-money  shall  be  less  than  that 
sum,  in  which  case  only  the  purchase-money  shall  be  paid, 
Oiherwise  the  property  will  again  be  immediately  put  up 
and  sold.  The  balance  of  the  purchase-money  must  be 
paid  to  the  sheriff,  at  his  office,  within  ten  days  from  the 
lime   of  sale  without  any  demand   being  made  by  the 
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sheriff  therefor.  Otherwise  the  property  may  he  sold 
again  at  the  expense  and  risk  of  the  person  to  whom  it  is 
struck  off,  who  in  case  of  any  deficiency  at  such  resale 
shall  make  good  the  same." 

At  this  sale  the  premises  were  struck  off  to 
Geo.  A.  Dedrick,  as  attorney  for  the  defendant, 
for  ^i  ICO,  the  sales-book  was  duly  signed,  and 
$$o  paid  on  account  of  the  purchase-money. 
Mr.  Dedrick  purchased  the  premises  solely  under 
instmctions  from  defendant  and  as  his  attorney. 
The  terms  of  sale  not  having  been  complied  with, 
another  sale  took  place,  and  the  property  was 
struck  off  to  E.  Bromall  for  J  16,000.  He  also 
failed  to  comply  with  the  terms  of  sale.  On 
May  5th  they  were  again  sold  for  ?ioo  to  F. 
Blackburne,  who  paid  the  purchase- money  in 
full  and  obtained  a  deed.  **If  the  Court  shall 
be  of  the  opinion  that  upon  the  above  facts  the 
plaintiff  is  entitled  to  recover,  then  judgment  is 
to  be  entered  in  his  favor  for  J950,  being  the 
difference  between  the  amount  agreed  to  be  paid 
by  the  defendant,  and  that  for  which  the  pro- 
perty subsequently  sold,  less  the  fifty  dollars  paid 
by  the  defendant  on  account  of  purchase-money. 
If  the  Court  shall  be  of  the  contrary  opinion,  then 
judgment  is  to  be  entered  for  the  defendant." 

The  Court  entered  judgment  for  plaintiff  for 
J950.  Defendant  took  this  writ  of  error,  assign- 
ing as  error  the  entry  of  the  judgment. 

I?,  IV.  Sellers  (with  whom  was  Benjamin 
Daniels),  for  plaintiff  in  error. 

The  condition  of  Schoening's  bid  was  that  if 
he  made  default  he  was  to  pay  the  difference  in 
amount  between  his  bid  and  his  accepted  bidder 
at  the  next  sale  if  there  were  a  defici,ency ;  but 
there  was  no  deficiency,  and  the  conditions  of 
the  sale  were  then  fulfilled.  If  the  sheriff  pro- 
posed to  hold  him  at  such  resale  he  was  bound  to 
see  that  his  accepted  bid  was  a  good  one.  Pur- 
chasers at  former  sales  who  do  not  get  actual 
notice  of  the  resales  may  fairly  consider  them- 
selves exonerated  when  they  find  that  a  larger 
bid  than  their  own  has  been  accepted.  To  hold 
the  bidder  liable  until  the  property  shall  be 
actually  sold,  is  to  impose  an  entirely  new  condi- 
tion, which  cannot  be  done  without  consent. 
Freeman  v.  Husband,  27  Sm.  389. 

A,  T.  Freedley  (with  whom  was  C  B, 
Mc Michael),  contra. 

This  is  simply  a  question  of  the  measure  of 
damages,  which  is  the  difference  between  the 
bid  and  the  sum  obtained  at  the  first  completed 
sale.  The  amount  of  an  intermediate  bid  never 
completed  is  immaterial. 

Cooper  V,  Borrall,  10  B.  492. 

Peddle  v.  Hollingshead,  9  S.  &  R.  277. 

Zantzinger  v.  Pole,  i  D.  419. 

The  point  was  specifically  decided  in — 
Moor  V.  Roberts,  3  Con.  Bench  N.  S.  839. 

The  statute  of  limitations  commences  to  run 
from  the  date  of  the  original  sale. 

Leeds  v,  Seery,  2  Weekly  Notes,  223. 
Funk  V,  Smith,  16  Sm.  29. 


February  10,  1879.  The  Court.  One  of 
the  conditions  of  the  sheriff's  sale,  which  the 
plaintiff  in  error  signed,  was  that  if  he  failed  to 
comply  with  his  bid,  the  property  should  be  sold 
again  at  his  expense  and  risk.  There  was  here  a 
second  sale  at  which  a  sum  greater  than  the  first 
was  bid,  but  that  bidder  also  made  default. 

It  is  contended  that  this  terminated  the  lia- 
bility of  the  first  bidder.  It  is  evident,  however, 
that  if  he  can  procure  some  man  of  straw  to  bid 
at  the  second  sale,  he  can  escape  his  responsibility 
by  the  mere  forfeiture  of  the  deposit.  But  this 
is  evidently  not  the  meaning  of  the  condition 
under  which  the  bidder  will  remain  liable  until 
there  is  a  resale  consummated  by  payment  of  the 
purchase-money. 

Judgment  affirmed. 

Per  Curiam.     Woodward,  J.,  absent. 


Common  ^I)Ieas — Hato. 

C.  P.  No.  I.  Dec.  21,  1878. 

Tyrell  Building  and  Loan  Association  v. 

Daughen. 
Certiorari  to  magistrate — Landlord  and  tenant 
— A  party  interested,  tJwugh  not  a  party  to  the 
record,  is  entitled  to  a  certiorari — Act  of  April 
3,  1 8 JO — A  record  which  fails  to  set  forth  the 
terms  of  the  lease,  the  amount  of  rent,  and 
other  facts,  is  fatally  defective. 
(i)  Rule  to  quash  certiorari  to  a  maeistrate. 
(2)  Exceptions  to  magistftite*s  transcript. 
This  was  a  proceeding  to  obtain  possession  of 
the  premises  No.  616  Bainbridge  Street,  for  non- 
payment of  rent,  under  the  provisions  of  the  Act 
of  April  3,  1830.     The  ^^fendant  was  in  posses- 
sion by  virtue  of  a  lease  from  Mary  Gort,  dated 
May  5,  1877.     The   Association   plaintiff  pur- 
chased the  premises  at  sheriff's  sale  on  February 
4,  1878,  under  proceedings  on  a  judgment  ob- 
tained  for  arrears  of  ground-rent  reserved  by 
deed,  and  brought  this  action,  claiming  that  de- 
fendant had  attorned  to  them.     The  complaint 
alleged  that  plaintiffs  demised  the  premises  to  de- 
fendant, reserving  rent ;  that  the  rent  is  due  and 
unpaid ;  that  there  are  not  on  said  premises  jiuf- 
ficient  goods,  etc.,  not  exempted  from  levy ;  and 
that  defendant,  after  being  duly  notified,  has  ne- 
glected or  refused  to  deliver  up  the  prenJses. 
The  magistrate's  docket  merely  set  forth  that 
A.  B.  and  C.  D.  were  sworn  and  examined  for 
plaintiff;  E.  F.  and  G.  H.  sworn  and  examined 
for  defendant.  Judgment  entered  against  defend- 
ant, that  he  deliver  possession,  etc. 

Mary   Gort,  claiming  to  be  still  the  lawful 
owner    of   the    premises,   notwithstanding  the 
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sheriff's  sale  to  the  association  plaintiff,  having 
filed  an  affidavit  alleging,  inter  alia^  that  the 
magistrate  had  not  jurisdiction  of  the  cause  by 
reason  of  a  dispute  as  to  the  title,  obtained  a  writ 
of  certiorari,  and  excepted  to  the  proceedings 
had  before  the  magistrate,  on  the  ground  that 
the  jurisdiction  and  cause  of  action  did  not  suffi- 
ciently appear  in  the  complaint  and  record. 

The  plaintiff  took  the  present  rule  to  quash  the 
certiorari,  and  the  exceptions  were  argued  at  the 
same  time. 
J,  Alcorn^  for  the  exceptions. 
The  Act  of  1830  limits  the  jurisdiction  of  the 
magistrate  to  certain  cases,  viz.,  where  the  lease 
is  for  a  term  of  years,  etc.,  and  the  rent  is  not 
paid  according  to  the  terms  of  the  contract,  and 
there  are  not  sufficient  goods  exempt  from  levy 
upon  the  premises,  etc.  That  the  present  case 
is  within  the  limits  thus  fixed  cannot  be  pre- 
sumed, but  must  be  affirmatively  shown  by  the 
complaint  and  the  record. 

Act  April  3,  1830,  Purd.  Dig.  884,  pi.  25. 

McDerroott  v.  McUwain,  25  Sm.  341. 

Trimbaih  v.  Patterson,  26  Id.  277. 

McKeon  v.  King,  9  Barr,  213. 

McCale  v.  Kulp,  8  Philad.  636. 

Tones  v,  Evans,  i  Browne,  207. 
The  record  must  set  forth  the  substance,  at 
least,  of  the  evidence. 

City  V.  Borst,  I  Weekly  Notes,  186. 
Where  the  title  to  the  premises  is  in  dispute  the 
magistrate  has  no   jurisdiction   in   proceedings 
under  this  Act,  and  plaintiff's  remedy  is  by 
action  of  ejectment. 

Clark  t/.  Everly,  8  W.  &  S.  226. 
J,  Sloan,  for  rule  to  quash. 
Mary  Gort,  not  being  a  party  to  the  record, 
was  not  entitled  to  the  writ  of  certiorari. 

Act  of  March  20,  18 10,  Purd.  Dig.  608,  pi.  28. 
J.  Alcorn,  in  reply. 

The  party  injured  by  the  judgment,  Mary  Gort 
in  this  case,  is  entitled  to  a  writ  of  certiorari. 

Act  of  March  24,  1865,  Purd.  Dig.  886,  pi.  32. 

Road  Comm'rs  v,  Fickinger,  I  Sm.  48. 

Bletz  V,  Haldeman,  2  Cas.  403. 

Deaves  v.  Brightly,  4  Clark,  37. 

Binns'  Justice  (7th  ed.)  206. 

Steel  V,  Bridenbach,  7  W.  &  S.  150. 

Cadmus  v.  Jackson,  2  Sm.  295. 

Read  v,  Husulton,  27  Leg.  Int.  198. 

C.  A.  V. 
Dec.  28,  1878.  The  Court.  The  Act  of 
Assembly  allows  the  party,  his  agent  or  attorney, 
to  take  out  a  writ  of  certiorari.  In  this  case  it 
was  taken  by  Mary  Gort,  a  party  in  interest, 
though  not  a  party  to  the  record.  On  principle, 
as  well  as  on  the  authority  of  the  case  of  Road 
Commissioners  v,  Fickinger  (i  Sm.  48),  she  was 
entitled  to  the  writ  of  certiorari,  and  therefore 
the  rule  to  quash  is  discharged. 

This  rule  being  disposed  of,  there  is  no  diffi- 
culty as  to  the  exceptions.  The  record  of  the 
magistrate  is  so  radically  defective  in  not  stating 


the  term  of  the  demise  and  the  rent  reserved, 
that  the  exceptions  must  be  sustained. 
Oral  opinion  by  Aluson,  P.  J. 


C.  P.  of  Lycoming  Co.  July,  1879. 

Nippenose  Township  v.  Bastress  Town-' 

ship. 
Assessments — Taxes — Lands  lying  in  different 
townships —  The  purchase  and  annexation  of  a 
smaller  tract  of  land  situate  in  one  township 
to  a  larger  tract  situate  in  another,  and  farmed 
as  a  whole,  renders  the  whole  assessable  in  the 
taivnship  where  the  mansion  house  is  situated 
— Act  of  July  II,  1842. 
Case  stated,  showing  the  following  facts : — 
Adam  Dietrich,  a  resident  of  Nippenose  Town- 
ship, Lycoming  County,  was  the  owner  of  120 
acres  of  land,  on  which  his  mansion  house  and 
other  frame  buildings  were  erected.     Prior  to 
the  assessment  of  1877  Dietrich  purchased  50 
acres  of  land,  adjoining  his  farm,  and  lying  in 
Bastress  Township,  upon  which  was  erected  a 
small  frame  building,  which  he  removed  before 
the  taxes  for  the  year  1877  were  assessed,  and 
subsequent  to  said  purchase  farmed  the  50  acres 
in  connection  with  the  120  acres  as  one  farm. 
The  township  line  between  Nippenose  and  Bas- 
tress Townships  separated  the  50-acre  tract  from 
the    120  acres.      The   assessor    of   Nippenose 
Township  assessed  the  whole  of  the  1 70  acres  in 
that  township,  and  the  taxes  so  assessed  were 
paid.     The  assessor  of  Bastress   Township  as- 
sessed the  50-acre  tract  for  the  year  1877,  as  had 
been    previously  done    for  fifteen   years,  and 
claimed  to  be  entitled  to  collect  the  taxes  so  as- 
sessed, because  it  was  a  separate  tract  of  land. 
If  the  Court  should  be  of  the  opinion  that  the 
whole  farm  of  1 70  acres  was  properly  assessed  in 
Nippenose  Township  then  judgment  to  be  en- 
tered for  the  plaintiff ;  but  if  the  Court  should 
be  of  the  opinion  that  the  taxes  assessed  on  the 
50  acres  were  properly  assessed  in  Bastress  Town- 
ship, then  judgment  to  be  entered  for  the  de- 
fendant, with  the  right  of  appeal. 
Geo,  W,  Youngman,  for  the  plaintiff. 
The  case  is  governed  by  the  Act  of  July  11, 
1842,  sec.  59  (Purd.  Dig.,  1360,  pi.  15),  which 
provides  that:    **The  assessors  of  the   several 
counties  within  this  Commonwealth  shall,  on 
seated  lands,  make  the  assessment  in  the  town- 
ship in  which  the  mansion  house  is  situate,  where 
township  lines  divide  a  tract  of  land."    This  Act 
was  intended  to  prevent  the  inconvenience  of 
taxpayers  having  to  pay  taxes  in  different  mu- 
nicipalities.     The  Act  is  remedial,  and  should 
receive  a  liberal  construction. 

Bailsman  v.  Lancaster  County,  14  Wright,  210. 
John  J.  Mettger,  for  the  defendant,  contended 
that  the  Act  of  1842  did  not  apply  to  this  case, 


Digitized  by 


Google 


246 


WEEKLY  NOTES  OF  CASES. 


that  it  was  only  applicable  to  cases  where  the 
township  lines  divided  the  tract  of  land.  That 
as  the  division  line  between  the  townships  did 
not  divide  the  50  acres,  it  was  a  separate  tract  of 
land,  divided  from  the  main  farm.  Having  pre- 
viously been  assessed  in  Bastress,  it  was  still  as- 
sessable in  that  township,  because  it  was  not  such 
a  part  of  the  mansion  farm  as  comes  within  the 
provisions  of  the  said  Act. 

July  19,  1879.  The  Court  (after  stating  the 
facts).  The  right  to  assess  the  50  acres  in  Nippe- 
nose  Township  is  based  upon  the  59th  section 
of  the  Act  of  Assembly  of  July  1 1 ,  1 842  (Purd. 
Dig.,  1360,  pi.  15),  which  enacts  that  assessments 
of  seated  lands  shall  be  made  in  the  township  in 
which  the  mansion  house  is  situate,  where  the  town- 
ship lines  divide  a  tract  of  land.  The  township  of 
Bastress  denies  the  right  of  Nippenose  Township  to 
assess  these  50  acres,  on  the  ground  that  for  a  num- 
ber of  years  prior  to  the  purchase  by  Dietrich  these 
50  acres  were  assessed  and  taxed  in  said  township 
as  a  separate  farm,  and  that  the  said  farm  was  not 
a  part  of  the  same  tract  with  that  owned  by  Die- 
trich in  Nippenose  Township.  This  then  raises 
the  question  between  these  two  townships  as  to 
the  right  to  assess  and  collect  the  taxes  from  these 
50  acres  of  land,  and  whether  the  case  comes 
within  the  provisions  of  the  Act  of  July  11,  1842. 
Justice  Strong  says,  in  Bausman  v.  County  of 
Lancaster  (14  Wright,  210),  **  It  is  fairly  deduci- 
ble  from  the  Act  of  April  15,  1834,  that  while 
it  was  made  the  duty  of  assessors  and  assistant 
assessors  of  the  several  counties  to  take  an  ac- 
count of,  and  value  all  real  estate  within  their 
respective  wards,  townships,  and  districts,  they 
were  directed  to  assess  such  objects  of  taxa- 
tion as  a  whole.  It  was  not  contemplated  that 
they  should  divide  farms,  or  lots  of  ground,  or 
real  estate  of  any  description  that  had  been  used 
and  enjoyed  as  a  whole  up  to  the  time  of  assess- 
ment. Such  a  mode  of  assessment  would  have 
necessitated  measurements,  in  very  numerous 
cases,  of  parcels  cut  off  from  the  main  body  of  a 
tract  of  land  by  township  or  ward  lines.  And  as 
by  the  supplementary  Act  of  April  15,  1841,  the 
valuation  is  required  to  be  made  at  such  rates 
and  prices  as  the  properties  valued  will  sell  tor 
separately  at  a  bona  fide  sale,  division  of  proper- 
ties by  ward  and  township  lines  would  often 
render  such  valuation  impossible.  Hence  the 
passage  of  the  Act  of  July  11,  1842."  We  think 
the  assessment  of  the  whole  1 70  acres  in  Nippe- 
nose Township  was  right,  and  within  the  pro- 
visions of  the  Act  of  July  11,  1842.  There 
being  no  buildings  upon  the  50  acres,  and  the 
whole  170  acres  having  been  used  as  one  farm, 
the  owner  had  the  right  to  have  it  assessed  as  a 
whole.  The  Legislature,  fixing  the  locality  of 
the  mansion  house  as  the  place  where  the  taxes 
are  to  be  collected,  evidently  had  in  view  thp 


convenience  and  propriety  of  calling  on  the  oc- 
cupier, and  not  on  empty  fields,  for  the  money 
demanded.  That  the  50  acres  had  previously 
been  assessed  in  Bastress  Township  can  make  no 
difference,  if,  after  the  purchase  by  Dietrich,  the 
buildings  were  removed,  and  the  50  acres  were 
annexed  to  his  farm,  and  it  was  used  as  a  whole. 
It  is  true,  that  the  owner  of  a  farm  in  one  town- 
ship could  not  purchase  a  large  portion  of  land 
in  another  township  and  annex  it  to  his  farm  and 
claim  to  have  it  assessed  as  a  whole  in  the  town- 
ship where  his  mansion  house  was  situate,  and 
thus  deprive  a  township  of  a  large  portion  of  its 
taxes.  The  Act  of  July  11,  1842,  must  receive 
a  reasonable  construction,  and  in  the  present 
case  the  purchase  was  by  Dietrich  of  the  50 
acres,  and  annexing  the  same  to  his  farm,  and 
claiming  to  have  it  assessed  as  a  whole  in  Nip- 
penose Township  would  not  be  unreasonable. 
Justice  Strong,  in  speaking  of  the  Act  of  July 
II,  1842,  in  Bausman  v.  County  of  Lancaster 
{supra),  says,  **  That  Act  was  plainly  remedial, 
it  aimed  to  prevent  the  mischief  which  would 
flow  from  contests  between  the  assessors  of  ad- 
joining municipal  divisions,  respecting  the  right 
and  duty  of  assessing  property  intersected  by  the 
division  lines  of  district,  and  it  guarded  against 
the  low  valuation  which  a.ssessment  of  an  entire 
property  in  parcels  tended  to  produce.  It 
should  therefore,  receive  a  liberal  construction, 
both  as  a  remedial  statute  and  as  tending  to  pro- 
duce equality  of  taxation."  Guided  by  this  rule 
of  construction,  we  think  the  case  of  the  plaintiff 
comes  within  the  provisions  of  the  Act  of  Assem- 
bly of  July  II,  1842,  and  judgment  is,  therefore, 
entered  on  the  case  stated  in  favor  of  the  plain- 
tiff, "  the  township  of  Nippenose.*' 

Opinion  by  Mayer,  P.  J.,  of  25th  Judicial 
District. 


a.  S)-  Circuit  eourt— 


April  26,  1879. 
Duncan  et  al.  v.  Dun  et  ah 

Negligence — Mercantile  agency — Contract  limit- 
ing liability, 

A  mercantile  agency  is  not  liable  for  a  loss  to  a  sub- 
scriber acting  upon  information  collected  by  its  agents  and 
communicated  by  them  to  him  under  his  written  contract 
with  the  agency,  wherein  it  is  expressly  agreed  that  the  in- 
formation to  be  given  subscribers  is  mainly  obtained  and 
communicated  by  servants,  clerks,  attorneys,  and  emplo}^^ 
appointed  as  the  sub-agents  of  the  subscriber,  and  ex- 
pressly providing  that  the  mercantile  agency  shall  nut  be 
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responsible  for  any  loss  caused  by  the  neglect  of  any  of 
the  said  servants,  attorneys,  clerks,  and  employes. 

Under  such  a  contract  there  is  no  liability  on  the  part 
of  the  agency,  even  for  gross  negligence  in  the  collection 
and  communication  of  information  by  its  agents. 

Motion  to  take  off  non-suit. 

Case,  by  Duncan,  Hale  &  Co.  against  Dun, 
Barlow  &  Co.,  proprietors  of  the  **  Mercantile 
Agency,**  to  recover  damages  for  the  loss  suffered 
by  the  plaintiffs  by  reason  of  selling  goods  on 
credit  to  one  James  Hill  upon  information  ob- 
tained from  the  mercantile  agency  as  to  his  mer- 
cantile standing  and  credit. 

The  narr.  alleged  a  contract  whereby  the  de- 
fendants undertook  to  communicate  to  the  plain- 
tiffs, who  were  subscribers  to  the  agency,  infor- 
mation by  means  of  which  they  might  be  enabled 
to  know  the  standing,  responsibility,  means,  and 
credit  of  persons  with  whom  they  should  be 
connected  in  business.  That  the  plallntiffs,  to 
determine  the  propriety  and  safety  of  selling 
goods  to  one  James  Hill,  applied  to  the  defend- 
ants at  their  offices  in  Williamsport  and  in  Phila- 
delphia for  information  concerning  the  pecuniary 
responsibility  of  the  said  James  Hill,  and  were 
informed  that  he  had  in  his  business  a  capital  of 
f  4000,  and  was  the  owner  of  real  estate  worth 
1 1 0,000  clear  of  encumbrances,  whereupon  the 
plaintiffs,  believing  and  relying  upon  said  infor- 
mation, and  that  due  care  and  diligence  had 
been  exercised  in  ascertaining  the  same,  sold 
and  delivered  to  the  said  Hill  goods  to  the  value 
of  I5 1 10.30.  That  the  defendants  were  grossly 
negligent  in  ascertaining  the  financial  responsi- 
bility, standing,  and  credit  of  the  said  Hill,  and 
that  on  the  day  on  which  the  defendants  com- 
municated the  information  to  the  plaintiffs  the 
said  Hill  was  not  the  owner  of  real  estate  clear 
of  encumbrances  and  worth  $10,000,  but,  on  the 
contrary,  was  the  owner  of  real  estate,  all  of 
which  had  mortgages  thereon  which  were  duly 
recorded  in  the  county  wherein  the  said  real 
estate  was  situated,  and  that  the  said  Hill  was  at 
the  date  of  the  sale  and  delivery  of  the  goods 
insolvent,  and  did  not  pay  for  the  goods,  where- 
by the  plaintiffs,  by  reason  of  the  gross  negli- 
gence of  the  defendants,  wholly  lost  the  value 
thereof. 

The  defendants  pleaded  "not  guilty,**  and 
also  a  special  plea,  averring  that  the  information 
was  given  the  plaintiff  in  pursuance  of  a  written 
contract,  whereby  it  was  agreed  that  such  infor- 
mation as  might  be  communicated  by  the  defend- 
ants to  the  plaintiffs  had  mainly  been  and  should 
mainly  be  obtained  and  communicated  by  ser- 
vants, clerks,  attorneys,  and  employ^  appointed 
as  sub-agents  of  the  plaintiffs,  and  that  the  de- 
fendants should  not  be  responsible  for  any  loss 
caused  by  the  neglect  of  any  of  the  said  servants^ 


attorneys,  clerks,  and  employds  in  procuring, 
collecting,  and  communicating  the  said  informa- 
tion. 

Upon  the  trial,  before  McKennan  and  But- 
ler, JJ.,  the  plaintiffs  offered  in  evidence  the 
written  contract  between  the  parties,  which  con- 
tained, inter  alia,  the  following  clauses  : — 

"The  said  Proprietors  are  to  communicate  to  us,  on 
request,  for  our  use  in  our  business,  as  an  aid  to  us  in 
determining  the  propriety  of  giving  credit;  such  informa- 
tion as  they  may  possess  concerning  the  mercantile  stand- 
ing and  credit  of  Merchants,  Traders,  Manufacturers,  etc., 
throughout  the  United  States  and  in  the  Dominion  of 
Canada.  It  is  agreed  that  such  information  has  mainly 
been,  and  shall  mainly  be  obtained  and  communicated  by 
servants,  clerks,  attorneys,  and  employ6>,  appointed  as 
our  sub-agents,  in  our  behalf,  by  the  said  R.  G,  Dun  & 
Co.  The  said  information  to  be  communicated  by  the 
said  R.  G.  Dun  &  Co.  in  accordance  with  the  following 
rules  and  stipulations,  with  which  we.  Subscribers  to  the 
Agency  as  aforesaid,  agree  to  comply  faithfully,  to  wit ; 
.  .  .  .  The  said  R.  G.  Dun  &  Co.  shall  not  be  re- 
sponsible for  any  loss  caused  by  the  neglect  of  any  of  the 
said  servants,  attorneys,  clerks,  and  employ6s,  in  procur- 
ing, collecting,  and  communicating  the  said  information, 
and  the  actual  verity  or  correctness  of  the  said  information 
is  in  no  manner  guaranteed  by  the  said  R.  G.  Dun  &  Co." 

The  plaintiffs  also  offered  the  following  report 
of  James  Hill,  communicated  by  the  defendants 
by  their  agents  at  Williamsport  and  Philadelphia. 

James  Hill,  Comm.  Merchant,  Pittston,  Pa,,  July  20, 
1876,  character,  etc.,  good;  capital  in  business  $4000, 
owns  real  estate  worth  ^10,000,  and  clear.     Credit  good. 

Plaintiffs  then  offered  the  records  of  unsatisfied 
mortgages  given  by  James  Hill,  amounting  to 
I8250,  and  judgments  against  him  amounting  to 
J4000,  and  rested. 

Defendants  asked  for  a  non-suit,  which  was 
granted.  Plaintiffs  now  moved  to  take  it  off. 
Upon  the  hearing  of  the  motion  the  Court  re- 
quested counsel  to  confine  the  argument  solely 
to  the  question  of  liability  for  gross  negligence 
under  the  contract. 

David  W,  Sellers^  for  the  motion. 

The  interpretation  given  to  the  contract  upon 
the  trial  as  a  release  of  all  liability,  even  from 
gross  negligence,  is  contrary  to  public  policy. 
Railroad  Co.  v,  Henderson,  i  Sm.  316. 
Railroad  Co.  v,  Lockwood,  17  Wall.  368. 

The  clause  in  the  contract  relied  on  by  the 
defence  cannot  be  construed  to  protect  them 
from  the  consequences  of  the  gross  ilegligence 
of  its  employes ;  it  should  be  construed  as  cover- 
ing ordinary  negligence  only,  and  as  merely  ex- 
pressive of  what  the  law  would  have  been  without 
it,  viz. :  freedom  from  liability  for  ordinary  neg- 
ligence. 

Pasley  v.  Freeman,  2  Sm.  Lead.  Cases,  *55,  Ameri- 
can note. 

The  law  frequently  exempts  from  liability  for 
ordinary  negligence  where  it  would  not  if  the 
negligence  was  gross,  thus  recognizing  a  distinc- 
tion which  defendants  claim  does  not  exist. 
De  Haven  v.  The  Bank,  31  Sm.  95. 
Bank  v.  Graham,  4  Norris,  91. 
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IV,  W,  Montgomery^  Samuel  Wagner^  and! 
Wm,  Henry  Rawle,  contra. 

There  is  no  difference  in  kind  between  ordi- 
nary and  gross  negligence.  Though  a  man  may 
not  protect  himself  by  contract  against  his  own 
negligence,  he  may  do  so  against  that  of  his  ser- 
vants. 

Austin  V,  Manchester  R.  R.,  10  C.  B.  454. 

Perkins  v.  N.  Y.  Centrdl  R.  R.,  24  N.  Y.  196. 

Wells  z/.  N.  Y.  Central  R.  R.,  lb.  181. 
The  cases  of  Railroad  v.  Henderson  and  Rail- 
road V.  Lockwood  (cited  on  the  other  side),  hold 
that  a  common  carrier  cannot  exempt  himself  by 
contract  from  liability  for  the  negligence  of  his 
employes ;  but  this  is  not  the  law  as  to  private 
persons  or  those  on  whom  there  is  no  common 
law  liability  in  regard  to  the  work  to  be  done. 

See  Bullitt  v.  Baird,  27  Legal  Int.  71,  and  comments 
thereon  in  Bradstreet  v.  Lverson,  72  Pa.  Slate,  124, 
also  the  telegraph  cnses  in  the  dilTerent  States. 

Passmore  v.  Telegraph  Co.,  78  Pen.ia.  State,  238. 
When  the  employment  of  sub-agents  or  sub- 
stitutes is  expressly  provided  for  in  the  contract, 
the  original  agent  will  not  be  liable,  unless  neg- 
ligence in  the  choice  of  the  agent  be  proven. 

Story  on  Agency,  \  201. 

Commercial  Bank  of  N.  O.  v.  Martin,  I  La  Ann. 
346. 

Darling  v.  Stanwood,  14  Allen  (Mass.),  504. 
Here  the  Mercantile  Agency  by  its  contract 
has  particularly  warned  the  plaintiff  of  the  danger 
of  mistakes  which  arise  from  the  necessity  of 
employing  a  multitude  of  sub-agents,  and  has 
bargained  for  liberty  to  employ  them,  without 
responsibility  for  their  neglect.  Plaintiffs  being 
so  warned,  entered  into  the  contract  with  their 
eyes  open,  and  ipso  facto  make  the  employ^  of 
defendants  their  own  agents.  Moreover,  they 
do  so  in  terms,  and  thereby  show  clearly  their 
intention  of  taking  the  risk  of  the  mistakes  of 
such  employes. 

April,  29,  1879.  The  Court.  At  the  close 
of  the  plaintiffs*  case  a  judgment  of  non-suit  was 
entered  by  direction  of  the  Court,  A  motion 
having  been  made  to  take  it  off,  we  have  again 
looked  into  the  testimony  to  ascertain  whether 
it  contains  anything  to  support  a  verdict  in  the 
plaintiffs*  favor;  and  the  impression  we  enter- 
tained on  the  trial  has  now  deepened  to  convic- 
tion. 

The  declaration  charges  "  gross  negligence  in 
ascertaining  the  financial  standing  and  responsi- 
bility of  James  Hill."  Mr.  Hill  resided  at  Pittston, 
Luzerne  County.  The  evidence  shows  an  appli- 
cation by  the  plaintiffs  to  the  defendants'  agent 
at  Williamsport  for  information  respecting  the 
financial  standing  of  this  gentleman  ;  that  they 
received  an  answer  saying  he  had  a  business 
capital  of  $4000,  and  real  estate  worth  J  10,000, 
clear  of  encumbrances;  that  the  inquiry  was 
rep>eated  at  the  defendants*  Philadelphia  office, 
and  a  similar  answer  received;  that  the  plain- 
tiffs, relying  on  this  information,  sold  goods  to 


Mr.  Hill,  to  a  large  amount,  on  account  of  which 
a  balance  of  over  J3000  remains  unpaid,  and  can- 
not be  collected,  Mr.  Hill  having  failed;  that 
the  information  furnished  was  incorrect,  the  real 
estate  owned  by  Mr.  Hill  being  encumbered  at 
the  time  beyond  its  value.  Upon  this  statement 
(which  is  sufficiently  accurate  and  particular  for 
the  purpose  in  hand)  it  may  be  admitted  that 
the  plaintiffs  would  be  entitled  to  recover  but 
for  the  provisions  contained  in  the  second  and 
fourth  paragraphs  of  the  contract ;  the  former  of 
which  stipulates  that  the  agents,  in  gathering 
information,  shall  be  regarded  as  the  plaintiffs* 
representatives;  and  the  latter  that  the  defend- 
ants ''shall  not  be  responsible  for  any  loss  caused 
by  the  neglect  of  said  agents,  attorneys,  clerks, 
or  employ^  in  procuring,  collecting,  and  com- 
municating the  said  information.**  The  language 
in  this  latter  paragraph  of  itsolf  is  broad  enough 
to  exempt  the  defendants  from  hability  for  a// 
negligence  of  such  agents.  The  plaintiffs  think 
it  should  apply  only  to  ordinary  negligence,  and 
be  read  as  if  gross  negligence  was  expressly  ex- 
cepted. For  this  we  can  find  no  warrant.  The 
defendants*  business  required  the  employment  of 
numerous  agents ;  and  it  was  foreseen  that  they 
might,  in  some  instances,  prove  negligent  and 
unfaithful.  The  defendants  were  particular  in 
calling  attention  to  this,  and  in  guarding  them- 
selves against  the  danger  of  loss  therefrom ;  and 
no  reason  can  be  seen  why  they  should  be  less 
anxious  for  protection  against  gross ^  than  against 
common  negligence,  from  this  source.  The 
danger  from  the  former  was  as  great  as  from 
the  latter.  By  the  contract  the  plaintiffs  ex- 
pressly agreed  to  take  the  risk  of  such  loss  on 
themselves.  The  authorities  to  which  we  have 
been  referred  have,  in  our  judgment,  no  appli- 
cation to  the  case.  Common  carriers,  inn- 
keepers, and  others  engaged  in  the  exercise  of 
a  public  calling,  cannot  thus  protect  themselves 
against  the  consequences  of  gross  negligence  in 
the  agents  whom  they  employ.  This  limitation 
of  the  right  to  contract,  as  parties  may  choose,  is 
an  exception  from  the  general  rule,  and  confined 
to  the  class  of  cases  named,  where  the  public  in- 
terests are  supposed  to  demand  its  application. 
It  has  no  place  here.  The  contract  which  these 
parties  entered  into  must  be  enforced  as  they 
made  it.  It  may  have  been  unwise,  but  with 
that  we  have  nothing  to  do.  One  or  the  other 
must  bear  the  risk  involved  in  depending  upon 
agents  scattered  over  the  country,  of  whom 
neither  could  know  much.  The  plaintiffs  agreed 
to  bear  it,  and  they  must  take  the  consequences. 

That  the  negligence  here  complained  of, 
whether  gross  or  otherwise,  is  the  negligence  of 
the  agents  and  not  of  the  defendants  personally, 
is  undisputed  and  clear. 

The  motion  is  therefore  refused. 

Opinion  by  Butler,  J. 
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gjuprente  Court, 

July,  '76.  79.  \r  Feb.  14.  1879. 

Heiskell  v.  Farmers  and  Mechanics' 
National  Bank. 

Common  carriers — Bills  of  lading — Rights  of 
indorsee  of — Practice — Refusal  to  answer  ir- 
relevant points. 

Bills  of  lading,  properly  indorsed,  are  symbols  of  the 
property  covered  by  them»  serving  ail  the  purposes  of 
actual  possession,  and  so  remain  until  there  is  a  valid  and 
complete  delivery  of  the  property  to  some  person  entitled 
to  the  possession  under  the  bill  of  lading. 

Cotton  was  shipped  from  Galveston  for  Philadelphia, 
via  New  York,  and  the  bills  of  lading  therefor  in  the 
name  of  A.,  properly  indorsed,  forwarded  together  with 
dralb  on  the  purchaser  for  the  price  of  the  cotton,  to  a 
bank  in  Philadelphia  for  collection,  with  directions  to  hold 
the  biUs  of  lading  until  payment  of  the  drafts  (this  being 
in  accordance  with  the  terms  of  the  sale).  The  cotton 
was  reshipped  from  New  York,  new  bills  of  lading  being 
issued  in  a  new  name,  and  was  delivered  at  Philadelphia  by 
the  carrier  (the  original  bills  of  lading  remaining  in  pos- 
session of  the  bank)  to  the  fmrchaser  in  this  city,  who  ob- 
tained from  B.  an  advance  of  1 10,000  thereon.  In  reple- 
vin by  the  bank  against  B. : — 

Held,  that  the  delivery  was  unauthorized,  and  that  the 
bank  was  entitled  to  recover. 

When  points  are  submitted  which  are  irrelevant  or  of 
which  there  is  not  sufficient  evidence  to  justify  the  submis- 
sion, the  Court  may  properly  decline  to  answer  them. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Replevin,  by  the  Fanners  and  Mechanics' 
National  Bank  against  Colson  Heiskell,  J.  F. 
Hellen  et  al.,  to  recover  426  bales  of  cotton. 
Heiskell  entered  a  claim-property  bond  for  159 
bales,  and  a  plea  that  the  cotton  belonged  to  J. 
F.  Hellen,  subject  to  a  lien  in  defendants*  favor 
for  $10,000  advanced  thereon. 

The  facts  of  the  case  were  as  follows:  In  the 
spring  of  1874,  J.  M.  Morey  &  Co.,  cotton 
buyers  in  Galveston,  Texas,  were  telegraphed 
by  J.  F.  Hellen,  a  cotton  broker  in  this  city, 
'and  a  defendant  in  this  suit,  to  purchase  for  him 
a  certain  number  of  bales  of  cotton.  Not  being 
furnished  with  funds,  Morey  &  Co.  applied  to 
Ball,  Hutchings  &  Co.,  bankers  in  Galveston, 
who  agreed  to  advance  the  money  for  the  cotton 
on  condition  that  they  should  have  drafts  of 
Morey  &  Co.  on  Hellen  for  the  price  of  the 


cotton  with  the  bills  of  lading  attached,  the  bills 
of  lading  and  the  cotton  to  be  retained  until  the 
drafts  were  not  only  accepted  but  paid.  The 
terms  were  agreed  to  by  Morey  &  Co. ,  and  the 
cotton  shipped  to  Philadelphia  via  New  York,  bills 
of  lading  being  issued  by  C.  H.  Mallory  &  Co.  to 
Morey  &  Co.  On  reaching  New  York,  the  cotton 
wasshipped  for  Philadelphia  by  the  ExpressSteam- 
boat  Co.  line,  and  a  new  bill  of  lading  issued  to 
Mallory  &  Co.,  containing  a  provision  that  if 
the  goods  were  not  immediately  upon  arrival  re- 
moved from  the  wharf,  they  would  be  stored  at 
the  owner's  expense,  and  containing  on  the 
margin  a  memorandum,  **  Notify  J.  F.  Hellen." 
The  original  bills  of  lading  issued  to  Morey  & 
Co.  were  by  them  indorsed  in  blank,  and  de- 
livered to  Ball,  Hutchings  &  Co.,  together  with 
the  drafts  on  Hellen  for  the  cotton.  Ball,  Hut- 
chings &  Co.  indorsed  the  bills  of  lading  to 
the  National  City  Bank  of  New  York,  and  for- 
warded them  with  the  drafts  attached  to  them 
for  collection,  with  express  written  instructions 
to  retain  the  bills  of  lading  until  payment  of  the 
drafts;  by  them  they  were  forwarded  to  the 
Farmers  and  Mechanics*  National  Bank,  de- 
fendants in  error.  The  drafts  with  the  bills  of 
lading  attached,  and  with  a  slip  in  front  on 
which  was  written  **Hold  bill  of  lading  until 
payment  of  draft,"  were  duly  presented  to  Hel- 
len, and  accepted  by  him  on  July  13,  1874. 
The  cotton  arrived  in  Philadelphia  on  July  15, 
1874,  and  Clyde  &  Co.,  the  agents  of  the  Ex- 
press Steamboat  Co.,  notified  Hellen,  and  re- 
quired him  to  remove  it ;  he  did  so,  stored  it  in 
the  warehouse  of  Heiskell,  and  on  July  17, 
1874,  obtained  1 10,000  from  them  as  an  ad- 
vance thereon.  Within  a  few  days  Hdlen  be- 
came bankrupt  owing  to  the  failure  of  a  firm  in 
the  South,  a  large  quantity  of  whose  paper  he 
had  indorsed.  On  July  23,  1874,  the  bank 
learned  of  the  delivery  to  Hellen,  and  the  same 
day  instituted  this  action.  It  was  in  evidence 
that  in  former  transactions  between  the  same 
parties,  the  drafts  and  bills  of  lading  had  been 
sent  on  with  the  same  instructions  as  to  reten- 
tion, and  had  been  retained,  and  that  Clyde  & 
Co.  had  delivered  the  cotton  to  Hellen  in  the 
same  manner  as  in  the  case  in  suit,  without  pre- 
sentation of  the  original  bills  of  lading. 

The  defendants  requested  the  Court  to  charge : 
(i)  That  if  the  jury  are  satisfied  that  Hellen  en- 
tered into  no  agreement  as  to  the  retention  of 
the  bills  of  lading  until  payment  of  the  drafts, 
and  that  the  stipulation  made  by  Morey  &  Co. 
to  that  effect  was  without  authority  from  him, 
then  Hellen  would  not  be  bound  by  such  stipu- 
lation, and  his  sale  or  pledge  of  the  cotton  to 
any  bona  fide  purchaser  or  pledgee  for  value 
would  pass  the  title  to  such  purchaser  as  against 
the  plaintiff. 
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(2)  That  if  the  jury  believe  that  Hellen  ob- 
tained possession  of  the  cotton  owing  to  the 
failure  of  the  bank  to  take  proper  care  to  pre- 
vent its  delivery,  there  can  be  no  recovery  in 
this  case. 

The  Court  (Lynd,  J.)  declined  to  answer 
these  points,  but  in  the  general  charge  said,  inter 
alia^  *'  As  a  point  of  law,  the  Court  submits  to 
you,  that  in  this  case  the  question  is  not  what 
Mr.  Hellen  wanted  Morey  &  Co.  to  do,  or  what 
the  terms  of  Mr.  Hellen's  order  upon  them 
were ;  but  it  fe  what  they  were  able  to  do.  This 
was  to  be  a  sale,  and  if  Mr.  Hellen  wanted  to 
insist  upon  the  benefits  of  a  sale,  and  claim  that 
it  was  a  sale  to  him,  he  would  have  to  take  it 
subject  to  such  terms  as  Morey  &  Co.,  who  were 
acting  for  him,  had  to  submit  to  in  order  to  pro- 
cure the   money  at  Galveston 

[Now,  the  allegations  on  the  part  of  the  plaintiflf, 
as  you  know  very  well,  are  ...  .  (The 
Court  then  reviewed  the  facts  as  set  forth  above) 
.  .  .  .  Now,  as  the  Court  has  already  said, 
in  the  view  taken  by  the  Court  of  this  question 
of  law  here,  if  you  find  the  facts  to  be  as  the 
Court  has  stated  them,  then  your  verdict  ought 
to  be  for  the  plaintiff.] 

Verdict  for  the  plaintiff  for  113,017.83,  and 
judgment  thereon.  Hieskell  took  this  writ,  as- 
signing for  error  the  refusal  to  answer  the  points 
submitted,  and  the  portions  of  the  charge  above 
quoted  in  brackets. 

y.  E,  Gowen  and  J.  B.  Tawnsend^  for  the 
plaintiff  in  error. 

Ball,  Hutchings  &  Co.  never  had  a  full  title 
to  this  cotton,  but  were  mere  pledgees ;  the  cot- 
ton belonged  to  Hellen,  subject  to  their  lien. 
Hellen  had  a  right  to  the  cotton,  upon  accept- 
ance of  the  drafts,  for  such  is  the  universal  cus- 
tom in  these  transactions  ;  he  could  not  be  held 
to  another  agreement  entered  into  without  his 
consent. 

Bank  v.  Bank,  I  Otto,  92. 
As  the  bank  did  nothing  in  this  or  in  any  of 
the  previous  cases  to  prevent  delivery  to  Hellen, 
a  bona  fide  purchaser  from  him  will  be  protected. 

Bank  v,  N.  T.  Steamboat  Co.,  59  N.  Y.  510. 
There  was  clearly  error  in  declining  to  answer 
our  points,  and  taking  away  from  the  jury  all 
question  of  the  bank's  negligence,  and  the  other 
(luestions  which  the  Court  declined  to  submit  to 
the  jury. 

/.  G,  Johnson  and  R.  L.  Ashhurst^  for  de- 
fendant in  error. 

The  delivery  of  the  cotton  to  Hellen  was  un- 
authorized, and  therefore  could  not  divest  the 
title  of  the  plaintiffs ;  there  could  not  be  a  proper 
delivery  of  the  cotton  except  in  accordance  with 
the  bill  of  lading ;  this  is  held  by  all  the  cases. 

Dows  z/.  Milwaukee  Bank,  I  Otto,  618. 

StoUenwerck  z'.  Thacher,  115  Mass.  224. 

Meycrstein  v.  Barber,  L.  R.,  2  C.  P.  38,661. 


There  was  no  evidence  to  justify  the  submis- 
sion of  the  points,  the  refusal  to  answer  which 
is  complained  of,  and  therefore  it  was  not  error 
to  decline  to  answer  them. 

May  5,  1879.  The  Court.  The  bills  of 
lading  tsdcen  by  J.  M.  Morey  &  Co.  for  delivery 
to  their  order  were  symbols  of  property  in  the 
cotton,  and  when  properly  indorsed  and  de- 
livered by  them  to  BaH,  Hutching^  Co.  operated 
in  law  as  a  delivery  of  the  cotton  itself ;  thus  in- 
vesting the  indorsees  with  a  constructive  custody, 
which  served  all  the  purposes  of  an  actual  pos- 
session, and  so  continued  until  there  was  a  valid 
and  complete  delivery  of  the  property  under  and 
in  pursuance  of  the  bill  of  lading  to  a  person  en- 
titled to  receive  the  same.  The  special  property 
thus  acquired  by  Ball,  Hutchings  &  Co.  was 
transferred  by  them  to  the  National  City  Bank  of 
New  York  for  collection  of  the  drafts  to  which 
the  bills  of  lading  were  attached,  and  by  it  in 
turn  to  the  Farmers  and  Mechanics'  National 
Bank,  defendant  in  error.  There  was  no  dispute 
as  to  the  material  facts  of  the  case.  It  was 
clearly  shown,  inter  cUia^  that  the  cotton  was 
purchased  by  J.  M.  Motey  &  Co.  of  Galveston, 
Texas,  for  account  and  by  direction  of  J.  F. 
Hellen,  of  Philadelphia,  and  shipped  via  New 
York  from  the  former  to  the  latter  port ;  that 
Morey  &  Co.  not  having  been  provided  with 
funds,  requested  Ball,  Hutchings  &  Co.  to  ad- 
vance money  to  buy  the  cotton,  which  they 
agreed  to  do,  upon  the  express  condition  that 
they  should  be  furnished  with  the  insurance  cer- 
tificates, and  drafb  drawn  on  Hellen  for  the 
price,  together  with  the  bills  of  lading,  and 
that  they  should  hold  the  latter  as  well  as  the 
cotton  until  the  drafts  were  not  only  accepted 
but  paid ;  that,  with  the  funds  thus  advanced  on 
the  faith  of  this  arrangement  Morey  &  Co.  pur- 
chased and  shipped  the  cotton  in  their  own 
name,  drew  on  Hellen  at  thirty  days'  sight  for 
the  amount,  and  according  to  agreement,  in- 
dorsed the  drafts  and  bills  of  lading  to  Ball, 
Hutchings  &  Co.,  who  transmitted  them  duly 
indorsed  to  the  bank  in  New  York,  by  which 
they  were  sent  to  the  defendant  in  error ;  that 
both  banks  were  instructed  to  retain  the  bills  of 
lading  until  actual  payment  of  the  drafts,  to  each 
of  which  was  attached  a  bill  of  lading  with  a 
slip  of  paper  on  which  was  written  **  Hold  bill 
of  lading  until  draft  is  paid;"  that  the  drafh 
with  the  bills  of  lading  thus  attached  were  duly 
presented  to  and  accepted  by  Hellen,  who 
neither  then  nor  afterwards  demanded  the  bills 
of  lading ;  that  in  due  time  the  cotton  arrived 
at  Philadelphia,  and  was  delivered  by  the  Ex- 
press Steamboat  Co.  to  Hellen,  without  the 
knowledge  of  the  bank  or  presentation  of  the 
bills  of  hding ;  that  Hellen  immediately  stored 
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the  cotton  with  the  plaintifT  in  error,  and  re- 
ceived an  advance  thereon  of  J  10,000,  and  as 
soon  as  the  bank  learned  that  the  cotton  had 
been  delivered  and  stored,  the  writ  of  replevin 
was  issued. 

The  Court  after  calling  the  attention  of  the 
jury  to  the  testimony  as  to  the  terms  on  which 
Morey  &  Co.  procured  the  money  with  which 
the  cotton  was  purchased,  and  what  was  done  in 
pursuance  of  their  agreement  with  Ball,  Hutch 
ings  &  Co.,  instructed  them  that  if  they  believed 
this  testimony  and  found  the  facts  as  indicated 
by  it,  their  verdict  should  be  in  favor  of  the 
plaintiff  below ;  and  they  so  found.  As  already 
stated  the  material  facts  referred  to  by  the  Court 
were  not  controverted,  and  the  jury  under  the 
instructions  of  the  Court  could  have  found  no 
difficulty  in  rendering  the  verdict  they  did. 

On  the  facts  established  by  the  verdict,  the 
delivery  to  Hellen  was  unauthorized,  and  the 
possession  acquired  by  the  misdelivery  of  the 
cotton,  gave  him  no  higher  or  better  right  than 
he  had  before,  viz.,  the  right  to  the  bills  of 
lading,  and  consequently  to  the  cotton,  upon 
payment  of  his  acceptances,  to  which  the  bills 
were  attached  as  already  stated.  Numerous  au- 
thorities might  be  cited  in  support  of  these 
views;  among  which  are  the  following:  Dows 
et  al.  t^.  National  Exchange  Bank  of  Milwaukee 
(i  Otto,  618),  in  which  a  very  able  and  ex- 
liaustive  opinion  was  delivered  by  Mr.  Justice 
Strong;  StoUenwerck  v,  Thatcher  (115  Mass. 
224);  Alderman  v.  Eastern  Railroad  (Id.  233); 
Meyerstein  v.  Barber  (2  Law  Rep.  C.  P.  38, 
661);  Turner  v.  The  Trustees,  etc.  (6  Exch. 
^P-  543)  ;  Jenkyns  v.  Brown  (14  Q.  B.  496) ; 
Henry  v.  The  Warehouse  Co.  (31  P.  F.  S.  76) ; 
Benj.  on  Sales,  §§381,  382,  and  note.  Meyer- 
stein V.  Barber  (supra)  was  a  case  in  which  ad- 
vances had  been  made  on  cotton  shipped  from 
Madras  to  London,  and  bills  of  lading,  delivered 
to  secure  the  lender.  It  is  there  said  by  Chief 
Justice  Erle,  **  If  it  were  established  that  a  bill 
of  lading,  one  of  the  most  frequent  securities  for 
advances  amongst  mercantile  men,  becomes  ex- 
hausted and  ceases  to  be  a  security  when  the 
ship  has  reached  her  destination,  and  the  goods 
which  it  represents  have  been  landed  and  ware- 
housed, what  a  wide  door  would  be  opened  for 
fraud  !  It  is  scarcely  possible  to  exaggerate  the 
evil  consequences  which  would  be  likely  to  flow 
from  such  a  doctrine.  There  is  no  authority  for 
it."  In  a  concurring  opinion  it  is  said,  '*  There 
can  be  no  complete  delivery  of  the  goods  under 
a  bill  of  lading  until  they  come  into  the  hands 
of  some  person  who  has  a  right  to  the  possession 
under  it."  Dows  v.  National  Exchange  Bank 
{supra)  is  in  point,  and  rules  the  main  question 
in  this  case. 
It  follows  from  what  has  been  said,  supported 


by  the  authorities  above  cited,  that  Hellen  had 
no  interest  or  right  of  possession  which  he  could 
transfer  to  the  plaintiff  in  error,  to  the  prejudice 
of  the  bank,  and  therefore  the  latter  could  main- 
tain the  replevin,  unless  there  was  something  in 
the  case  affecting  the  rights  of  the  parties  which 
was  improperly  excluded  from  the  consideration 
of  the  jury. 

It  is  complained  that  the  Court  declined  to 
answer  the  points  presented  by  the  defendant 
below.  If,  as  we  think  was  the  fact,  there  was 
no  sufficient  evidence  to  justify  the  submission 
of  some  of  them,  and  the  others  were  irrelevant, 
the  learned  Judge  very  properly  declined  to  an- 
swer them.  ( Wasser  v,  Coryell,  5  W.  &  S.  60 ; 
Covert  V,  Irwin,  3  S,  &  R.  283  ;  Kline  v.  John- 
ston, 12  Harris,  72).  It  frequently  happens  in 
the  trial  of  a  cause  that  facts  are  elicited  which 
in  the  end  have  no  legitimate  bearing  on  the 
case.  It  is  entirely  proper  for  the  Court  to  ex- 
clude the  irrelevant  facts  from  the  consideration 
of  the  jury,  and  if  there  is  no  dispute  as  to  the 
relevant  and  material  testimony,  to  instruct  them 
as  to  its  legal  effect.  (Graff  v.  The  Pittsburg  and 
Steubenville  Railroad  Co.,  7  Casey,  489 ;  John- 
ston V,  Gray,  16  S.  &  R.  361  ;  Dows  v.  The 
National  Exchange  Bank,  supra).  In  the  present 
case  there  was  really  no  material  fact  in  dispute. 
The  testimony  as  to  the  inception  of  the  trans- 
action, and  previous  course  of  dealing,  how  the 
bills  of  lading  came  to  be  taken  in  the  name  of 
J.  M.  Morey  &  Co.,  and  by  them  indorsed  to 
Ball,  Hutchings  &  Co.,  and  what  occurred  sub- 
sequently, was  undisputed  and  consistent,  but 
still  it  was  submitted  to  the  jury  with  proper  in- 
structions as  to  its  legal  effect  in  case  they  be- 
lieved it  to  be  true. 

They  were  told  that  the  question  was  not 
what  Hellen  desired  Morey  &  Co.  to  do,  but 
what  they  had  done ;  that  inasmuch  as  Hellen 
claimed  the  transaction  was  a  sale  of  the  cotton 
to  him,  and  insisted  upon  his  rights  as  a  pur- 
chaser, he  would  have  to  take  it  subject  to  such 
terms  as  Morey  &  Co.,  who  were  acting  for  hini, 
were  able  to  make  in  order  to  procure  the  money 
to  pay  for  it. 

There  was  no  error  in  this.  Hellen  had  never 
advanced  or  paid  a  cent  on  the  cotton,  and  if  he 
claimed  the  benefit  of  the  purchase  as  made  by 
him,  through  his  agents,  he  could  not  repudiate 
the  arrangement  made  by  them  to  secure  and 
pay  for  the  cotton. 

There  was  no  evidence  of  any  laches  on  the 
part  of  the  bank  by  which  the  plaintiff  in  error 
was  induced  to  receive  the  cotton  and  make  the 
advances  thereon. 

The  testimony  was  undisputed  that  the  bank 
was  instructed  to  hold  the  bills  of  lading  until 
the  acceptances  were  paid ;  that  it  knew  nothing 
of  Hellen's  having  obtained  possession  of  the 
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cotton,  by  the  unauthorized  act  of  the  Steam- 
boat Co.,  until  after  it  was  stored  with  the  plain- 
tiff in  error,  and  the  money  had  been  advanced. 
Nor  was  there  anything  in  the  circumstances 
under  which  previous  deliveries  had  been  made 
to  Hellen  by  the  carrier,  that  was  calculated  to 
affect  the  bank.  It  was  in  no  way  a  party  to 
these  unauthorized  transactions,  and  so  far  as 
appeared  was  ignorant  of  his  having  thus  obtained 
wrongful  possession  of  the  cotton  on  former  oc- 
casions. In  every  case  the  bank  had  been  in- 
structed to  retain  the  bill  of  lading  until  the 
accompanying  draft  was  paid,  and  this  instruc- 
tion was  always  literally  carried  out.  The  bills 
of  lading  provided  for  the  storage  of  the  cotton 
by  the  carrier,  in  case  it  was  not  called  for,  and 
the  bank  might  reasonably  suppose  that  this  had 
been  or  would  be  done. 

We  find  nothing  in  any  of  the  assignments  of 
error  that  would  justify  a  reversal  of  the  judg- 
ment. It  is  unfortunate  that  the  plaintiff  in 
error  should  lose  the  amount  he  advanced  in  ap- 
parent good  faith;  but  similar  results  often  hap- 
pen when  property  is  purchased  from  one  who 
has  no  title  or  right  to  sell.  The  trouble  in  this 
case  was  brought  about  by  the  unwarranted  act 
of  the  carrier  in  putting  Hellen  in  possession  of 
the  cotton,  but  for  this  the  defendant  in  error 
was  in  no  way  responsible. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


July  '78,  24. 


Dungan's  Appeal. 


Jan.  21,  1879. 


Execution — Sheriff*  s  sale  of  grantor*  s  interest  in 
land  fraudulently  conveyed-^  Liens  of  prior 
and  of  subsequent  encumbrances — Liens  for 
taxes  on  equitable  interest  in  land, 

A  fiheriflf's  sale  made  by  virtue  of  a  lien  acquired  after 
a  conveyance  by  the  debtor,  vests  in  the  purchaser  the 
rights  of  creditors  to  attack  the  conveyance  for  fraud ; 
lit- ns  attaching  to  the  grantor's  interest  after  the  convey- 
ance are  payable  out  of  the  fund  suising  from  such  sheriff's 
sale ;  liens  against  the  grantor's  interest  prior  to  the  con- 
veyance are  not  divested  by  the  sale. 

Judgment  was  recovered  against  A.,  who  afterwards 
acquired  an  equitable  interest  in  certain  lands.  He,  then, 
in  December,  1 876,  caused  the  lands  to  be  conveyed  to 
B  ,  for  the  purpose,  it  was  alleged,  of  defrauding  his 
creditors.  Execution  on  the  judgment  issued  in  February, 
1877,  and  the  land  wan  levied  upon  and  sold  by  the  sheriff 
as  A.'s  property.  The  fund  arising  from  the  sale  was 
claimed  by  the  judgment  creditor^  and  by  the  city  for  taxes 
assessed  for  1877  i 

Held  (affirming  the  decree  of  the  Court  below),  that  the 
taxes  were  payable  out  of  the  fund. 

Vanarsdalen*8  App.,  3  Weekly  Notes,  463,  followed. 


Appeal  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Appeal  of  Dungan  from  a  decree  sustaining 
exceptions  to  the  report  of  an  auditor  appointed 
to  distribute  a  fund  arising  from  a  sheriff's  sale 
of  real  estate  upon  an  execution  on  a  judgment 
obtained  by  Ehmgan  against  Mountjoy. 

From  the  auditor's  report  the  following  facts 
appeared :  Dungan  obtained  a  judgment  for 
$893.76  against  Mountjoy  in  1875.  -^.t  that 
time  Mountjoy  had  no  interest  or  title  in  the  pre- 
mises in  question.  Subsequently,  in  June,  1876, 
one  Singerly,  being  then  the  owner  of  said  pre- 
mises, conveyed  them  to  one  Mann,  in  pursu- 
ance of  a  verbal  agreement  between  Singerly  and 
Mountjoy  and  Mann,  for  the  piuposes  of  a  build- 
ing operation,  whereby  Mann  was  to  take  the 
legal  title  to  premises  and  to  execute  mortgages 
to  secure  the  purchase-money  and  advances, 
(which  he  did),  and  Mountjoy  was  to  erect 
buildings  on  the  premises,  sell  them,  and  have 
the  net  profit  of  the  transaction  after  paying  the 
price  or  value  of  the  land  and  the  advances. 
Mountjoy  at  this  time  was  insolvent  and  had 
judgments  to  a  large  amount  recorded  against 
him.  Mountjoy 's  enterprise  proved  a  failure, 
and  by  his  consent  and  at  Singerly's  request, 
Mann,  on  Dec.  29, 1876,  conveyed  the  premises 
to  one  Harring,  who  did  not  appear  to  have  had 
notice  of  Mountjoy's  equitable  interest.  On  Feb. 
3,  1877,  a  fi.  fa.  was  issued  on  the  judgment  of 
Dungan  against  Mountjoy,  and  the  above  prem- 
ises were  levied  on  as  the  property  of  Mountjoy; 
subsequently  a  writ  of  venditioni  exponas  issued, 
under  which  the  premises,  on  April  2,  1877, 
were  sold  to  Harring,  to  whom  they  had  pre- 
viously been  conveyed  by  Mann. 

Before  the  auditor,  the  proceeds  of  the  sale, 
I900,  were  claimed  by  Dungan,  the  execution 
creditor;  and  by  the  city  of  Philadelphia,  for 
unpaid  taxes  assessed  in  1877.  Harring  also 
claimed  that  the  money  should  be  applied  to  the 
payment  of  taxes. 

The  auditor  held  that  the  taxes  for  1877 
were  not  payable  out  of  the  fund,  which  he 
awarded  to  Dungan,  the  execution  creditor. 
Exceptions  to  this  report  were  filed  by  the  Re- 
ceiver of  Taxes,  and  by  Harring,  because  the 
auditor  found  that  the  taxes  were  not  payable 
out  of  the  fund,  and  because  he  awarded  the 
fund  to  the  execution  creditor.  These  excep- 
tions were  sustained,  and  Dungan  took  this 
appeal,  assigning  that  order  of  the  Court  below 
for  error. 

Pierce  Archer,  Jr.  ^  and  F.  F.  Brightly y  for 
the  appellants. 

Under  the  facts  found,  there  was  no  title  to  the 
premises  in  Mountjoy  at  the  time  of  the  sale  under 
execution,  therefore  the  taxes  were  not  dis- 
charged and  could  not  be  paid  out  of  the  fund. 
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Byrod*s  Appeal,  7  C.  241. 

Fisher's  Appeal,  9  Id.  294. 

Mix  V.  Ackla,  7  W.  316. 

Fisher  v.  Lyle,  8  Phila.  I. 
E,   Spencer  Miller  (with  him   C,   Kneass), 
contra. 

When  there  is  a  conveyance,  alleged  to  be  a 
fraud  on  creditors,  and  a  sheriff's  sale  of  the 
fraudulent  grantor's  interest  on  a  judgment  re- 
covered after  the  conveyance,  the  liens  against 
the  grantor  prior  to  the  conveyance  are  not  di- 
vested by  the  sale,  or  paid  out  of  the  proceeds; 
but  liens  accruing  subsequently  to  the  convey- 
ance are  discharged,  and  paid  out  of  the  fund. 
The  title  remaining  in  the  fraudulent  grantor, 
and  the  title  of  his  grantee,  are  distinct  and  ad- 
verse. A  sale  on  a  judgment  against  the  grantor 
sells  his  title  only,  and  discharges  only  those  liens 
which  have  fastened  upon  this  new  title. 

Hoffman's  App.,  8  Wr.  95. 

Tacoby's  Appeal,  17  Sm.  434. 
The  lien  of  taxes  is  against  every  interest, 
legal  or  equitable,  in  the  land  upon  which  they 
are  assessed. 

Vanarsdalen's  Appeal,  3  Weekly  Notes,  463. 

May  5,  1879.  The  Court.  The  fund  in 
contention  was  produced  by  a  sheriff's  sale  of 
the  real  estate  of  George  Mountjoy.  He  never 
held  a  legal  title  to  the  lands,  but  acquired  an 
equitable  interest  under  these  circumstances :  He 
was  insolvent,  and  judgments  to  a  large  amount 
were  standing  against  him.  Singerly  owned  the 
lands  now  in  question,  and  houses  were  in  pro- 
cess of  erection  on  them.  It  was  verbally  agreed 
between  Singerly  and  Mountjoy  that  the  former 
should  convey  the  lands  to  one  Mann,  who 
should  execute  mortgages  thereon  to  secure  the 
price  or  value  thereof,  and  the  advances,  and 
that  Mountjoy  should  erect  buildings  thereon  and 
sell  them,  and  have  the  net  profits  after  paying 
the  price  or  value  of  the  lands,  and  advances. 
The  conveyance  was  made  and  the  mortgages 
executed  under  this  agreement.  Mann  had  no 
interest  other  than  as  trustee  of  the  legal  title  for 
the  use  of  Mountjoy.  The  purpose  was  to 
enable  the  latter  to  realize  something  out  of  the 
transaction.  His  enterprise  proved  a  failure. 
He  gave  up  all  the  hope  of  realizing  a  profit. 
On  the  29th  December,  1876,  by  consent  of 
Mountjoy  and  request  of  Singerly,  Mann  con- 
veyed the  lands  to  Harring.  It  does  not  appear 
that  Harring  had  any  notice  of  Mountjoy's  in- 
terest in  the  premises. 

The  judgment  on  which  the  sale  was  made 
was  recovered  against  Mountjoy  before  he  had 
any  interest  in  the  land,  and  was  not  revived. 
In  February,  1877,  execution  issued  thereon, 
the  land  was  levied  on,  and  in  April  following 
it  was  sold  to  said  Harring.  The  taxes  for  1877 
being  unpaid,  the  City  of  Philadelphia  claimed 


them  out  of  the  proceeds  of  the  sale,  and  the 
appellant  claimed  the  proceeds  should  be  applied 
on  the  judgment  in  his  favor,  on  which  the  sale 
was  made.  The  Court  below  decreed  the  fund 
to  the  payment  of  the  taxes,  from  which  this  ap- 
peal was  taken. 

At  the  time  of  the  conveyance  to  Harring 
the  appellant  had  no  lien  which  could  be  en- 
forced against  a  good  faith  purchaser.  The  lien 
of  the  levy  attached  after  that  conveyance.  The 
object  of  the  sheriff's  sale,  when  the  title  was  thus 
in  Harring  was  manifestly  with  the  intention  of 
questioning  the  good  faith  of  his  purchase.  As 
he  became  the  purchaser  at  the  sheriff's  sale  his 
title  then  became  undoubted. 

It  is  tnie  it  has  frequently  been  held  that  a 
sheriff's  sale  made  by  virtue  of  a  lien  acquired 
after  a  conveyance  is  the  means  of  vesting  in  the 
purchaser  the  right  which  a  creditor  has  to 
attack  the  good  faith  of  the  prior  conveyance, 
but  has  no  effect  on  undisputed  liens  existing 
prior  to  the  conveyance  sought  to  be  impeached. 
(Byrod's  Appeal,  7  Casey,  241  ;  Fisher's  Ap- 
peal, 9  Id.  294;  Hoffman's  Appeal,  8  Wright, 
95.)  It  therefore  follows  that  the  fund  raised  by 
such  a  sale  must  be  applied  on  liens  which 
attached  after  the  conveyance. 

Under  the  Act  of  Assembly  of  3d  February, 
1824,  all  taxes  which  may  be  lawfully  assessed  on 
real  estate  situate  in  Philadelphia  are  declared  to 
be  a  lien  on  the  said  real  estate,  and  <<  said  lien 
shall  have  priority  to,  and  shall  be  fully  paid  and 
satisfied  before  any  recognizance,  mortgage,  judg- 
ment debt,  obligation  or  responsibility." 

This  was  so  far  modified  by  Act  of  11  April, 
1835,  as  not  to  deprive  a  first  mortgage  of  the 
benefit  of  its  primary  lien,  nor  cause  it  to  be  dis- 
charged by  a  sheriff 's  sale  under  a  junior  incum- 
brance. ' 

The  Act  of  1824  does  not  in  express  terms  de- 
clare the  precise  time  when  the  lien  for  taxes 
shall  attach ;  yet  we  think  the  clear  meaning  is, 
as  soon  as  they  are  *'  lawfully  imposed  or 
assessed."  Nothing  in  the  Act  indicates  that  the 
lien  shall  be  postponed  to  any  future  time.  As 
soon  as  the  liability  of  the  land  for  the  specific 
tax  arises,  the  lien  must  attach.  Hence  it  was 
said  in  Camac  v.  Beatty  (5  Phila.  Rep.  129): 
"  We  are  clearly  of  the  opinion  that  the  tax  is  a 
lien  from  the  time  of  its  assessment."  While 
this  was  said  by  the  Judge  of  an  inferior  court, 
yet  it  is  entitled  to  great  consideration.  Thus 
it  appears  that  the  lien  of  the  city  for  taxes  as 
well  as  the  lien  of  the  appellant's  execution, 
both  attached  after  the  conveyance  to  Harring. 
If  the  lien  of  the  taxes  attached  at  the  beginning 
of  the  year  for  which  they  were  laid,  they  were 
prior  in  time  to  the  levy.  If  prior  in  time,  but 
after  the  conveyance  to  Harring,  the  lien  was 
prior  to  the  levy  on  the  interest  sold  by  the 


Digitized  by 


Google 


254 


WEEKLY  NOTES  OF  CASES. 


sheriff.  The  tax  lien  was  the  first  after  the 
alleged  fraudulent  deed  to  Harring.  If  so,  it  was 
entitled  to  be  paid  before  the  judgment  of  the 
appellant.  The  fact  that  his  judgment  was  used 
as  the  instrument  to  effect  the  sale  did  not  give 
him  a  preference  over  prior  liens  on  the  title  or 
interest  which  he  sold.  (Hoffman's  Appeal,  8 
Wright,  95  ;  Jacoby's  Appeal,  17  P.  F.  Smith, 
434.)  If  in  fact  the  lien  of  the  taxes  attached 
after  the  lien  acquired  by  virtue  of  the  levy  on 
the  execution,  yet  the  Act  of  Assembly  makes  the 
taxes  a  preferred  lien,  and  directs  them  to  be 
paid  before  the  judgment  of  the  execution- 
creditor.  If  the  taxes  were  a  lien  at  the  time  of 
the  sale,  their  payment  is  preferred. 

The  lien  of  the  taxes  was  not  restricted  to  the 
particular  interest  or  title  of  anyone  person,  but 
was  a  charge  on  the  whole  land.  The  lien  was 
therefore  on  all  the  interest  or  title  sold  by  the 
sheriff.  The  fact  that  an  equitable  interest  only 
was  sold,  did  not  prevent  the  city  from  claiming 
the  taxes  laid  on  the  whole  estate,  out  of  the  pro- 
ceeds of  the  sheriff'ssale.  (Vanarsdalen's  Appeal, 
3  Weekly  Notes,  463.) 

The  decree  of  the  Court  below  is  affirmed, 
and  the  appeal  is  dismissed  at  the  costs  of  the 
appellant. 

Opinion  by  Mercur,  J. 


March  10,  1879. 

Ballard  v.  Ward. 

Adoption  of  children — Adoption  by  deed — Act  of 
April  2,  1872 — Constitutional  law — Retro- 
spective legislation^  when  unconstitutional — 
Frauds  and  perjuries,  stcUute  of — Parol  gift 
of  land. 

There  is  no  right  of  adoption  of  children  at  common 
law.  It  is  based  entirely  upon  the  Acts  of  May  4,  1855, 
providing  for  adoption  by  decree  of  the  Court  of  Common 
Pleas,  and  the  Act  of  April  2,  1872,  providing  for  adop- 
tion by  deed. 

By  deed  of  August  11,  1863,  A.  agreed  to  "adopt  B. 
as  his  daughter;*'  in  May,  1870,  he  died  intestate : 

Heid^  that,  as  under  the  law  as  it  stood  in  1870  the  deed 
of  1863  gave  B.  no  right  to  share  as  a  child  in  A.'s  estate, 
the  retrospective  provisions  of  the  Act  of  April  2,  1872, 
could  not  give  her  any  such  right,  or  divest  the  title  to  the 
estate  which  vested  in  A.'s  children  immediately  on  their 
father's  death. 

In  order  to  take  a  parol  gift  of  land  out  of  the  Statute 
of  Frauds,  improvement  incapable  of  pecuniary  compen- 
sation must  combine  with  possession  by  the  donee. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Ejectment,  for  a  house  and  lot  in  the  borough 
of  Troy,  by  Henry  Ward  and  Ellen  Ward  Miller, 
children  and  heirs  of  C.  L.  Ward,  against  F.  L. 
Ballard  and  Lizzie  Ballard,  his  wife. 


Upon  the  trial  it  appeared  that  C.  L.  Ward 
purchased  the  property  in  suit  of  Wm.  Hoffman 
in  the  summer  of  1869,  for  J3000 ;  paid  $1000  on 
the  contract,  and  died  intestate  in  the  following 
May,  leaving  a  wife,  H.  Charlotte  Ward,  and 
two  children,  E.  W.  Miller  and  Henry  Ward. 
The  remaining  J2000  were  paid  by  Mrs.  Ward, 
administratrix,  out  of  her  husband's  estate,  and 
she  took  the  deed  from  Hoffman  to  herself,  E. 
W.  Miller  and  Henry  Ward.  Mrs.  Ward  died 
on  April  23,  1872. 

The  defendants,  who  were  put  in  possession 
by  C.  L.  Ward  in  the  summer  or  fall  of  1869, 
and  who  have  remained  in  the  house  ever  since, 
offered  various  witnesses  to  prove  that  Mr.  Ward 
said  he  was  purchasing  the  property  for  Mrs. 
Ballard,  and  that  he  told  her  that  if  she  would 
move  in  he  would  give  it  to  her  as  her  own  pro- 
perty. This  evidence  was  objected  to  because  it 
was  offered  to  prove  a  parol  gift  of  real  estate 
without  an  offer  to  prove  anything  that  would 
take  it  out  of  the  Statute  of  Frauds.  Objection 
sustained.     Exception. 

The  defendants  then  put  in  evidence  the  fol- 
lowing letter : — 

TowANDA,  Aug.  25th, 

Dear  Sir:  I  have  been  absent  from  home-  for  some 
time;  and  not  being  very  well,  I  will  go  to  the  new 
Springs  ( Minnequa)  near  Canton,  for  a  week — starting 
to-morrow,  and  remaining  there  over  Sunday. 

1  intended  before  I  received  yours  of  the  23rd  inst.,  to 
have  gone  over  to  Troy  on  the  1st  day  of  September  to 
meet  you  and  draw  up  articles  of  agreement,  and  pay  the 
first  instalment  of  the  purchase-money.  I  have  called  in 
some  money  due  me  from  my  settlers,  to  be  paid  in  to 
Pomeroy  &  Brothers  on  that  day. 

I  have  no  objection  to  Mrs.  Ballard's  taking  possession 
at  any  time.  Our  understanding  being  so  plamly  in  writ- 
ing you  would  run  no  risk  in  letting  her  in.  Be  assured, 
the  money  will  be  ready  on  the  day  stated;  and  I  will 
either  meet  you  then  at  Troy  or  Elmira,  as  you  prefer,  or 
at  Minnequa  Springs  any  day  before  that,  as  I  go  there  to- 
morrow (Thursday)  night. 

Very  truly,  yours, 

C.  L.  Ward. 

W.  Hoffman,  Esq.,  Elmira. 

The  defendants  then,  in  order  to  prove  that 
Mrs.  Ballard  was  entitled  to  at  least  one  undivided 
third  part  of  the  property,  as  an  heir,  under  the 
intestate  law,  of  Mr.  Ward,  put  in  evidence  a 
certified  copy  of  the  following  deed : — 

I  hereby  offer  to  her  father,  Charles  H.  Ward,  in  regard 
to  my  niece,  Elizabeth,  and  bind  myself  to  fulfil  the  pro- 
position in  every  respect,  that  I  will  adopt  her  as  a  daughter, 
educate,  clothe  and  maintain  her  suitably  and  well,  in  sick- 
ness and  in  health,  and  assume  in  respect  to  her  all  the 
duties  and  liabilities  in  regard  to  such  clothing,  education 
and  maintenance,  releasing  and  relieving  him  from  all 
such  responsibility  under  all  circumstances  that  may  arise. 
I  will  also,  at  my  own  discretion  and  judgment,  in  case 
she  should  marry,  make  her  a  suitable  and  respectable 
outfit  in  life,  and  in  all  respects  guard  and  protect  her  as 
fully  as  a  natural  parent  would  be  bound  to  do.  I  am  to 
have  the  advisory  place  and  power  in  regard  to  her  studies 
and  the  length  of  time  necessary  for  her  to  remain  at 
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school,  which  is  to  be  not  less  than  one  year.  She  is  to 
be  at  liberty  during  her  minority  to  visit  the  home  of  her 
natural  parents  agreeably  to  her  own  choice  in  the  pre- 
mises. 

Witness  my  hand  and  seal,  if  accepted,  Aug.  1 1,  1863. 
In  presence  of    1  C.  L.  Ward  [Seal]. 

A.  McWiLLIAM.  / 

I  hereby  give  my  consent  to  the  proposition  here  made, 
and  desire  the  same  mav  be  carried  into  effect. 

Witness  my  hand  and  seal  the  Aug   1 1,  1863. 
In  presence  of    1  Chas.  R.  Ward  [Seal], 

A-  McWiLUAM.  / 

Further  parol  evidence  was  offered  to  show 
that  Mr.  Ward  from  the  date  of  the  deed  until  his 
death  always  treated  Mrs.  Ballard  as  a  daughter. 
Objected  to  as  irrelevant.  Objection  sustained. 
Elxception. 

Morrow,  P.  J.,  said  in  his  charge :  * .  .  .  . 
*'  The  evidence  all  shows  a  parol  gift  with  but  a 
single  act  on  the  part  of  the  defendants,  to  wit : 
taking  possession.  This  is  not  enough  to  give 
them  the  character  of  purchasers,  and  unless  they 
have  that  character  there  could  be  no  decree  for 

a  conveyance 

*'  With  regard  to  Mrs.  Ballard*s  heirship,  (i) 
I  am  unable  to  see  how  Mr.  Ward  could  impart 
to  his  niece  inheritable  blood  by  deed,  so  as  to 
make  her  capable  in  law  of  inheriting  his  property 
as  a  natural  child.  (2)  The  alleged  deed  is  but 
a  proposition  to  adopt,  followed  by  an  agreement 
for  maintenance,  etc.,  and  it  was  to  ihdX proposi- 
tion her  father  assented,  and  I  think  it  was  not 

an  adoption And,  therefore,    .... 

we  think  the  defence  fails  in  both  respects,  and 
you  are  directed  to  find  for  the  plaintiffs.** 

The  jury  accordingly  found  for  the  plaintiffs 
and  judgment  was  entered  thereon.  The  de- 
fendants thereupon  took  this  writ,  assigning  for 
error  the  rulings  of  the  Court  upon  the  evidence 
offered,  and  the  portion  of  the  charge  quoted. 

J.  O,  Parker  (with  him  J,  W,  Maynard  and 
E,  B,  Parsons)  for  the  plaintiffs  in  error. 

The  rejected  evidence  as  to  the  circumstances 
attending  the  purchase  of  the  house,  together 
with  Mr.  Ward's  letter  of  Aug.  25,  1869,  to  Mr. 
Hoffman,  is  sufficient  to  take  this  case  out  of  the 
Statute  of  Frauds  and  establish  the  right  of  the 
plaintiffs  in  error  to  a  conveyance. 

McFarson*s  Appeal,  I  Jones,  503. 

Lowry  v,  Mehaffy,  10  Watts,  387. 

Wilson  V,  Clarke,  I  W?&  S.  554. 

Tripp  V,  Bishop,  6  Sm.  424. 

Johnston  v.  Cowan,  9  Id.  275. 

Ackerman  v.  Fisher,  7  Id.  457. 

Syler  v.  Eckhart,  i  Binn.  378. 

McKee  v.  Phillips,  9  Watts,  85. 

Lee  V,  Lee,  9  Barr,  169. 

Pugh  V,  Good,  3  W.  &  S.  56. 

Moore  V.  Small,  7  Har.  461. 
Under  the  Act  of  April  2,  1872  (Purd.  Dig. 
62,  pi.  2),  the  deed  of  adoption  invested  Mrs. 
Ballard  with  all  the  rights  of  a  daughter.  She  is 
therefore  undeniably  entitled  to  an  undivided 
third  of  the  property  in  question. 


Af,  F.  Elliott  (with  him  B,  S.  BentUy,  D, 
Rockwell  2xA  E.  Smith)  f  contra. 

Mrs.  Ballard  is  not  entitled  to  a  conveyance, 
for  to  take  a  parol  gift  of  lands  out  of  the  statute 
requires  the  clearest  evidence  of  a  present  gift, 
accompanied  by  exclusive  possession  and  valuable 
improvements  not  to  be  compensated  in  dam- 
ages. 

Hugus  V.  Walker,  2  Jones,  173. 

Miller  r.  Hartle,  3  Sm.  ill. 

Stewart  v.  Stewart,  3  Watts.  255. 

Moore  v.  Small,  7  Har.  461. 
The  Act  of  1872  could  not  invest  Mrs.  Ballard 
with  the  right  to  share  as  a  child  in  Mr.  Ward's 
estate,  for  immediately  on  his  death  in  1870  it 
vested  in  his  children,  and  no  retrospective  law 
can  operate  to  disturb  vested  rights. 

Underwood  v.  Lilly,  10  S.  &  R.  loi. 

Shunk  V.  Brown,  1 1  Sm.  327. 

March  24,  1879.  The  Court.  Adoption  in 
the  Roman  law  was  an  act  by  which  a  person 
undertook  to  rear  the  child  of  another  and  ap- 
point such  child  as  his  heir.  The  eleventh  title 
of  the  first  book  of  the  Institutes  of  Justinian  is 
**De  Adoptionibus,**  and  the  first  placitum  of 
that  title  declares  that  **  Adoption  is  made  two 
ways,  either  by  imperial  rescript  or  authority  of 
the  magistrate.  The  imperial  rescript  empowers 
us  to  adopt  persons  of  either  sex  who  are  sui juris 
and  this  species  of  adoption  is  called  arrogation. 
But  it  is  by  the  authority  of  the  magistrate  that 
we  adopt  persons  actually  under  the  power  of 
their  parents  or  grandparents.*'  Before  the  time 
of  the  empire,  arrogation  was  authorized  only 
by  a  vote  of  the  people,  and  ordinary  adoption 
by  an  edict  of  the  praetor.  (Encyclc.  Univ :  ad 
verbum.)  It  is  evident  that  even  according  to 
this  system  some  special  authority  of  law  was 
necessary  to  constitute  an  adoption.  So  also  by 
the  Code  Napoleon  it  can  only  be  effected  by  the 
intervention  of  the  Judge  (Code.  Civil,  liv.  I,  title 
viii.  p.  98,  sec.  2).  It  never  was  in  the  power  of 
an  individual,  by  the  common  law  of  England  or 
this  State,  to  adopt  the  child  of  another  as  his 
own  until  the  Act  of  Assembly  of  May  4,  1855 
(Pamph.  L.  430),  by  the  seventh  section  of  which 
it  was  authorized  by  the  decree  of  the  Court  of 
Common  Pleas  of  the  county  where  the  person 
desirous  of  adopting  such  child  may  be  resident. 

The  plaintiff  in  error,  Mrs.  Ballard,  was  not 
adopted  by  Mr.  Ward  according  to  the  provisions 
of  this  Act.  He  died  on  the  14th  May,  1870, 
and  the  premises  immediately  descended  to  his 
two  children,  the  defendants  in  error.  An  Act 
of  Assembly  was  subsequently  passed  April  2, 
1872  (Pamph.  L.  31),  which  declared:  **that  in 
all  cases  heretofore  as  well  as  hereafter,  where  the 
common  law  form  of  adopting  a  child  by  deed 
has  been  practised  or  done  it  shall  be  lawful,  on 
proof  of  due  execution  of  the  deed,  to  have  the 
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same  recorded  in  the  proper  office  for  the  record- 
ing of  deeds,  in  the  county  where  the  adopting 
parent  resides  at  the  date  of  its  execution,  and  a 
duly  certified  copy  thereof  shall  be  received  in 
evidence  with  the  same  force  and  effect  as  the 
record  of  adoption  would  have  in  the  mode  pro- 
vided in  the  Act  to  which  this  is  a  supplement." 
This  Act  was  plainly  intended  to  be  retrospective 
and  whatever  might  have  been  its  operation  in 
giving  effect  to  the  instrument  of  August  11, 
1863,  assuming  that  to  have  been  '*  the  common 
law  form  of  adopting  a  child  by  deed,  *'  it  is  too 
plain  for  argument  that  a  proceeding  under  it 
could  not  divest  the  estate  of  the  defendants  in 
error  which  had  vested  by  the  death  of  their 
father.  (Shonk  v.  Brown,  11  P.  F.  Smith,  320.) 

As  to  the  alleged  parol  gift  by  Mr.  Ward  to 
Mr.  Ballard  there  was  nothing  to  take  it  out  of 
the  Statute  of  Frauds.  Possession  delivered  or 
taken  in  pursuance  of  it  was  clearly  insufficient 
under  all  the  cases.  Besides  such  possession  there 
must  be  improvement  not  capable  of  compensa- 
tion in  damages.  (Stewart  v,  Stewart,  3  Watts, 
253;  Moore  v.  Small,  7  Harris,  461;  Miller  v, 
Hartle,  3  P.  F.  Smith,  108.)  The  letter  of  Mr. 
Ward  to  Mr.  Hoffmann  dated  August  25  was  no 
memorandum  in  writing  of  a  gift,  but  merely 
declared  that  he  had  no  objection  to  Mrs.  Bal- 
lard's taking  possession  at  any  time ;  apart  from 
the  parol  evidence  it  tended  to  prove  nothing 
beyond  its  terms. 

Judgment  affirmed. 

Opinion  by  Sharswood,  C.  J. 


Jan.  *79, 90.  March  26, 1879. 

National  Bank  of  Oxford  v.  Kirk. 

Contrtut — Illegal  consideration — Bills  and  notes 
— Note  given  in  compounding  a  felony  is  void — 
Duress, 

Where  the  consideration  of  a  promissory  note  is  a  pro- 
mise by  the  payees  to  absuin  from  prosecuting  the  son  of 
the  maker  for  forgery,  the  note  is  void. 

Fulton  V.  Hood,  10  Casey,  365,  explained. 

Error  to  the  Common  Pleas  of  Chester  County. 

Assumpsit  on  a  promissory  note  for  I5000,  by 
the  National  Bank  of  Oxford  against  Joseph 
Kirk.     Plea,  the  general  issue. 

On  the  trial,  before  Butler,  P.  J.,  the  defend- 
ant's testimony  was  that  he  went  to  Oxford  and 
met  Mr.  Fulton,  one  of  the  officers  of  the  bank, 
who  said  that  the  bank  held  a  good  deal  of  de- 
fendant's paper;  that  defendant  denied  this; 
that  he  went  to  the  bank  and  was  shown  two 
notes,  one  for  J4000  and  one  for  J 1500  signed 
by  his  son,  James  S.  Kirk,  and  bearing  his  name 
as  indorser.    That  he  denied  having  signed  his 


name,  or  having  authorized  his  son  to  sign  it  for 
him.  That  the  officers  of  the  bank  (Dickey  and 
Fulton)  requested  him  to  sign  the  notes,  but  he 
dechned.  On  the  following  day  the  officers  sent 
for  him  to  come  again  to  the  bank.  He  went. 
They  told  him  that  they  could  arrange  to  reduce 
the  debt  to  I5000  by  the  sale  of  certain  stock 
belonging  to  James,  and  that  unless  he  (Joseph) 
signed  a  note  for  that  amount  they  would  have 
his  son  arrested  on  a  charge  of  forgery.  That  if 
he  did  sign  as  requested,  James  would  probably 
pay  the  note,  and  that  "no  one  should  know 
anything  about  it."  The  defendant  was  corrobo- 
rated in  every  allegation  by  his  son  Elisha,  who 
accompanied  him  on  each  occasion  to  the  bank. 
The  defendant  was  upwards  of  82  years  of  age. 

The  President  and  Cashier  of  the  bank,  called 
by  the  plaintiff  in  rebuttal,  testified  that  James 
S.  Kirk  having  said  that  he  had  signed  his  father's 
name,  but  by  his  authority,  they  got  him  (Joseph) 
to  come  to  the  bank,  and  after  showing  him  the 
notes  he  placed  his  signature  below  the  ones  al- 
ready on  the  notes.  That  he  did  not  say  whether 
the  signatures  were  his  own  or  not,  but  that  he 
signed  his  name  without  any  comment.  That 
subsequently  when  the  proposition  was  made  to 
reduce  the  debt,  and  for  the  defendant  to  sign  the 
note  in  suit,  he  again  came  to  the  bank  and  did 
as  requested. 

The  Court  below  charged  the  jury  (after  a  very 
full  recital  of  the  evidence),  inter  alia,  as  fol- 
lows: [**If  the  consideration  was  such  as  the 
defendant  here  alleges,  or  if  this  constituted  any 
part  of  the  consideration,  his  indorsement,  and 
the  note  subsequently  given  (the  note  in  suit), 

created  no  obligation] If,  on 

the  other  hand,  the  transaction  was  simply  the 
settlement  of  a  dispute  or  uncertainty  respecting 
the  defendant's  previous  liability,  the  considera- 
tion was  lawful  and  good,  and  the  defendant  be- 
came bound  for  the  debt,  though  he  may  not  have 
been  liable  before,  and  the  plaintiff  may,  there- 
fore, recover." 

Verdict  and  judgment  for  defendant.  Plaintiff 
took  this  writ,  assigning  as  error  the  portion  of 
the  charge  inclosed  in  brackets. 

Wm,  Darlington  (JS.  D,  Ramsey ^  with  him), 
for  plaintiff  in  error. 

It  has  been  held  th^  threats  to  do  nothing 
more  than  resort  to  a  court  of  law  do  not  consti- 
tute such  duress  as  will  avoid  a  contract. 
Fulton  V,  Hood,  10  C.  365. 

The  evidence  disclosed  nothing  more  than  a 
fair  compromise  between  the  parties,  and  the 
charge  of  the  Court  was  calculated  to  do  injustice 
to  the  plaintiffs. 

Wayne  McVeagh  {Oliver  Sidwell,  with  him), 
for  defendant  in  error. 

It  jfi  difficult  to  see  wherein  lay  the  error  of 
the  Court  below  in  charging  the  jury  that  an  open. 
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undisguised,  and  flagrant  violation  of  the  criminal 
laws  of  the  Commonwealth  (Act  March  31,  i860, 
P.  L.  387),  was  an  unlawful  consideration  for  the 
note  in  suit.  Fulton  v.  Hood  {suprcL)  is  the  only 
authority  that  has  been  brought  forward  to  sustain 
the  position  of  the  plaintiff  in  error.  There  the 
Court  held  that  false  representations  as  to  the 
intention  of  third  parties  did  not  constitute  du- 
the  decision  went  no  further. 


May  5,  1879.  The  Court.  By  the  loth 
section  of  the  Act  of  March  31,  i860  (Pamph. 
L.  387),  it  is  provided  that  "  if  any  person  having 
a  knowledge  of  the  actual  commission  of  any 
forgery  shall  take  money  or  promise  thereof  to 
conceal"  the  said  crime,  the  person  so  offending 
shall  be  guilty  of  a  misdemeanor.  Now,  it  was 
fairly  submitted  to  the  jury  by  the  learned  Judge 
below,  whether  such  a  concealment  was  not  the 
consideration  upon  which  defendant  executed 
the  note  sued  on.  Fulton  v.  Hood  (10  Casey, 
365)  does  not,  as  the  learned  counsel  for  the 
plaintiffs  in  error  contend,  rule  this  case.  That 
was  a  false  representation  that  other  persons 
threatened  prosecution,  which  was  held  not  to 
constitute  duress  per  minaSy  and  bears  no  resem- 
blance to  the  law  as  applied  to  the  facts  of  this 
case. 

Judgment  affirmed.    Per  Curum. 


©uarter  ^eddions. 


Q.  S.  of  Lycoming  Co.  April,  1879. 

Road  in  Cogan  House  Township. 

Road  law —  Viewers — Act  of  May  14,  1874 — 

Their  duty  to  obtain  releases,  or  assess  land 

damages —  When  report  set  aside. 

Sur  exceptions  to  report  of  viewers. 

This  was  a  petition  filed  July  10,  1878,  by 
certain  citizens  of  Cogan  House  Township  for  a 
public  road  from  certain  points  therein  named. 
The  Court  appointed  viewers  to  view,  and,  if 
proper,  to  locate  the  road  as  prayed  for.  The 
viewers  made  return  that  they  had  viewed  the 
proposed  road,  and  returned  that  it  be  laid  out 
as  a  public  highway. 

The  report  did  not  state  that  releases  had  been 
obtained  from  the  land-owners  over  whose  land 
the  road  passed,  nor  that  the  viewers  had  assessed 
any  damages  for  the  right  of  way. 

Various  citizens  of  said  township  filed  excep- 
tions to  the  report. 


C.  BartelSyJr.y  for  the  exceptions 

H,  T,  Ames,  contra,  cited  and  relied  upon— 
Boycr*s  Road,  37  Pa.  St.  257. 
Road  in  Middle  Creek,  9  Pa.  St.  69. 
Road  from  App's  Tavern,  etc.,  17  S.  &  R.  388. 
Miller's  Road,  9  S.  &  R.  35. 

May  5,  1879.  The  Court.  The  report  of 
the  viewers  in  this  case  is  fatally  defective  in  this, 
that  it  does  not  appear  that  releases  were  obtained 
from  the  land-owners,  nor  that  the  viewers  con- 
sidered the  question  of  damages. 

The  Act  of  Assembly  of  May  14,  1874  (P.  L. 
164)  provides  as  follows :  **  Hereafter  it  shall  be 
the  duty  of  all  persons  appointed  in  the  several 
counties  of  this  Commonwealth  to  view  and  re- 
view any  public  or  private  road  or  bridge,  if 
they  shall  decide  in  favor  of  locating  said  road 
or  bridge,  to  endeavor  to  procure  from  the  per- 
sons over  whose  land  such  location  may  be  made, 
releases  from  all  claims  for  damages  that  might 
arise  from  the  opening  of  such  road  or  the  build- 
ing of  such  bridge,  and  in  every  case  where  said 
viewers  shall  fail  to  procure  such  releases,  and  it 
shall  appear  to  them  that  any  damages  will  be 
sustained,  it  shall  be  their  duty  to  assess  the 
damages,  and  make  report  thereof,  signed  by  a 
majority  of  their,  number,  and  return  the  same, 
together  with  all  releases  obtained,  to  the  Court 
of  Quarter  Sessions." 

The  order  to  the  viewers  in  this  case  plainly 
set  forth  the  duties  of  the  viewers  under  this  Act 
of  Assembly.  The  report  of  the  viewers  is  silent 
on  the  subject  of  damages  and  releases,  and  in 
this  is  fatally  defective,  and  is  therefore  set 
aside. 

Opinion  by  Cummin,  P.  J. 


Common  IPIcas— Hato. 


C.  p.  No.  I. 


Dickerson  v.  Labe 


April  18,  1879; 


Where  plaintiff^  s  counsel  put  a  case  on  the  trial 
list  before  issue  joined,  plaintiff  cannot  subse- 
quently, after  issue  joined  and  judgment  ob- 
tained, recover  witness  fees  for  attendance  of 
witnesses  while  the  case  was  wrongfully  on  the 
trial  list — Practice. 

Appeal  from  the  prothonotary's  taxation  of 
costs. 

The  case  was  an  appeal  from  the  judgment  of  a 
magistrate,  taken  in  1874.  It  was  put  on  the 
trial  list,  by  order  of  plaintiff's  attorney,  and, 
not  being  reached,  was  carried  forward  from  term 
to  term,  his  witnesses  being  in  attendance. 
When  the  case  was  finally  called  for  trial,  it  was 
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discovered  to  be  not  at  issue,  for  want  of  a  repli- 
cation, and  on  this  ground  was  continued. 

The  plaintiff  having  filed  a  replication,  judg- 
ment was  confessed  by  defendant,  and  notice 
given  to  plaintiff's  attorney  to  have  costs  taxed, 
which  was  accordingly  done,  the  prothonotary 
allowing  a  large  bill  for  witness  fees. 

T,  /.  Diehl,  for  appellant. 

The  plaintiff  is  not  entitled  to  recover  witness 
fees  for  their  attendance  before  the  case  was  at  issue. 
Hartley  v.  Lee,  6  Weekly  Notes,  560. 

Z.  Hirst,  contra. 

By  not  moving  to  strike  the  case  from  the  list, 
when  it  was  not  at  issue,  defendant  waived  his 
right  to  object  to  costs  for  witness  fees. 

The  Court.  The  case  not  being  at  issue,  the 
plaintiff  had  no  right  to  put  it  on  the  list,  and 
therefore  cannot  recover  costs  for  the  attendance 
of  his  witnesses.     The  appeal  is  sustained. 

Per  BiDDLE,  J. 

C.  p.  No.  3.      \VV  •  ^  April  26,  1879. 

Haskins  v.  Dill,  defendant,  and  the  Bank, 
garnishee. 

Practice — Sheriff — Attachment  execution — Ser- 
vice— Amendment  of  return  after  the  expendi- 
ture of  money  on  thefcuth  of  its  correctness. 
Rule  by  sheriff  for  leave  to  amend  his  return- 
Two  writs  of  attachment  execution  against  Dill, 
defendant,  and  the  bank,  garnishee,  were  placed 
by  the  same  counsel  in  the  sheriff's  hands  on  May 
II,  1878,  one  in  favor  of  the  plaintiff, 'Haskins, 
and  the  other  in  favor  of  one  Snow,  who  had  a 
judgment  against  Dill  in  C.  P.  No.  4,  the  one  in 
favor  of  Haskins  being  first  handed  to  the  sheriff 
with  directions  that  it  should  be  served  first.  The 
sheriff  returned  that  he  had  served  both  writs  at 
10. 1 1  A.  M. ;  and  to  the  plaintiff's  interrogatories 
the  garnishees  answered  that  both  writs  were 
served  at  the  same  time.  Subsequently,  on  a  case 
stated  in  C.  P.  No.  4  (see  6  Weekly  Notes,  330) 
Snow  obtained  judgment  against  the  garnishees 
for  a  pro  rata  portion  of  the  deposit  in  the  bank, 
the  sum  being  insufficient  to  satisfy  both  creditors. 
The  sheriff,  finding  that  a  mistake  had  bjeen  made 
in  the  return  in  this  case,  took  this  role  eleven 
months  after  the  return  was  made.  The  affidavit 
of  the  deputy  sheriff  who  had  served. the  writs 
averred  that  the  return  made  in  the  case  of  Has- 
kins V,  Dill  was  incorrect,  and  should  have  been 
that  it  was  served  at  10.10  A.  M.,  it  having  been 
delivered  to  the  teller  of  the  bank  before  the  writ 
in  Snow  v.  Dill. 

Wins  hip,  for  the  rule. 

Sharp  (with  him  Aileman),  for  Snow. 

The  sheriff  should  not  be  allowed  to  amend  his 

return  at  this  late  day,  without  very  clear  proof 

of  error.     Snow  took  all  the  trouble  and  expense 

in  the  case  stated  believing  that  he  would  share 


in  the  proceeds,  and  it  would  be  unjust  now  to  de- 
prive him  of  a  share.  Moreover  Haskins  has  his 
remedy  against  the  sheriff.  Snow's  judgment 
against  the  garnishees  in  No.  4  still  stands,  and 
that  Court  may  be  unwilling  under  the  circum- 
stances to  strike  it  off. 

Pugh,  for  Haskins. 

Rule  absolute. 

[Cf.  Baldwin's  Appeal,  5  Weekly  Notes,  457.] 


C.  P.  No.  4.  June  3,  1879. 

Techner  v.  Karpeles. 

Magistrate's  judgment — Execution —  Transcript 
not  merely  a  Hen  against  real  estate — Act  of 
j8jo  only  restricts  the  prothonotary  from  is- 
suing Ji,  fa,  without  magistrate*  s  certificate  of 
return  **  nulla  bona;*'  and  under  afi,fa.  is- 
sued  by  the  Court,  after  such  a  return,  personal 
property  can  be  levied  upon —  Wheeler  v.  Moore  ^ 
6  Weeicly  Notes,  270,  and  Bradley  v.  Wardj 
Id,  366,  dissented  from. 
Rule  to  set  aside  execution  against  personal 
property. 

Fi.   fa.   issued  by'  the  prothonotary  upon  a 
transcript  from  the  judgment  of  a  magistrate,  on 
which  execution  had  been  issued  and  returned 
**no  goods.'* 
Knittel,  for  the  rule. 

The  transcript  is  filed  under  the  Act  of  March 
20, 1 810,  and  the  fi.  fa.  mentioned  in  that  Act  is 
against  real  estate  only.  The  Court  of  Common 
Pleas  has  thereby  no  jurisdiction  over  the  per- 
sonalty. The  object  of  filing  a  transcript  being 
to  create  a  lien  against  the  real  estate,  for  all 
other  purposes  the  judgment  still  remains  before 
the  magistrate. 

Wheeler  &  Wilson  Co.  v,  Moore,  6  Weekly  Notes, 

270. 
Bradley  v.  Wood,  Ibid.  366,  and  cases  there  cited. 
Tim,  contra. 

C.  A.  V. 
June  7,  1879.  The  Court.  The  defendant 
seeks  to  set  aside  this  fi.  fa.  for  the  sale  of  his 
personal  property,  notwithstanding  the  transcript 
of  the  magistrate's  judgment,  of  record  in  our 
Court,  shows  that  the  magistrate  duly  issued  exe- 
cution on  the  judgment,  which  execution  has 
been  returned  **no  goods;"  upon  the  ground 
that  this  Court  has  no  authority  to  issue  a  fi.  fa. 
upon  such  transcript  judgment  for  sale  of  per- 
sonal property ;  that  the  transcript  is  placed  of 
record  merely  for  the  purpose  of  becoming  a  lien 
against  the  defendant's  real  estate,  and  if  the 
plaintiff  desires  to  sell  the  defendant's  personal 
property,  he  must  procure  an  execution  for  that 
purpose  from  the  magistrate. 

In  support  of  this  view  the  defendant  relies 
upon  the  Act  of  March  20, 1810  (Purd.  Dig.  863, 
§  100),  and  the  cases  of  Wheeler  v,  Moore,  (6 
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Weekly  Notes,  270),  and  Bradley  v.  Ward  (Id. 
366).  These  cases  undoubtedly  decide  the  ques- 
tion in  accordance  with  the  defendant's  views ; 
and  if  we  reached  the  same  conclusion  we  would 
decide  this  case  upon  the  authority  of  those  cases 
without  supplementing  that  authority  with  any 
reasoning  of  ours ;  but  we  are  constrained  to  de- 
clare a  different  result. 

There  is  nothing  in  the  Act  of  1810  which 
prohibits  the  Court  issuing  execution  upon  such 
judgment,  for  the  sale  of  either  personal  or  real 
property,  after  an  execution  has  been  issued  by 
the  magistrate  and  duly  returned  "no  goods." 
The  negative  or  prohibitory  words  of  the  Act  are 
these :  '*  But  no  fieri  facias  shall  be  issued  by 
any  prothonotary  until  a  certificate  shall  be  first 
produced  to  him,  .  .  .  stating  therein  that  an 
execution  had  issued  to  the  proper  constable,  as 
directed  by  this  Act,  and  a  return  thereon  that 
no  goods  could  be  found  sufficient  to  satisfy  said 
demand.**  Except  for  this  prohibition  the  pro- 
thonotary might  have  issued  the  fi.  fa.  imme- 
diately sifter  the  transcript  of  the  magistrate*s 
judgment  was  filed  of  record  in  his  office,  for  the 
reason  that  the  transcript  became  a  judgment  of 
record,  and  being  a  judgment  of  recojxi  it  pos- 
sessed all  the  incidents  and  attributes  possessed 
by  any  other  judgment,  except  as  to  the  restric- 
tion already  referred  to.  We  must  keep  in  mind 
that  this  is  a  final  judgment,  forever  concluding 
the  parties  to  it,  and  it  loses  none  of  its  incidents 
by  being  transferred  to  the  record  of  the  Court. 
The  Court  must  aid  in  executing  it  in  accordance 
with  the  Act,  and  in  all  ways,  not  repugnant  to 
the  Act,  that  any  judgment  on  its  record  may  be 
executed.  It  is  a  mistake  to  assume  that  the 
transcript  is  merely  a  lien  against  the  defendant's 
real  estate.  It  is  more  than  that ;  it  is  a  judg- 
ment against  the  defendant,  final,  conclusive,  and 
irreversable.  If  it  were  a  lien  merely  against 
real  estate,  a  writ  of  fi.  fa.  would  not  lie  to  en- 
force it ;  and  to  make  such  a  lien  available  the 
plaintiff  woilld  have  to  resort  to  the  writ  of  scire 
facias,  which  is  the  appropriate  writ  to  enforce 
liens ;  as  the  lien  of  a  mortgage,  mechanic's  lien, 
and  even  that  of  a  judgment  itself  where  the  lien 
only  is  the  subject  of  the  proceeding.  The  writ  al- 
lowed by  the  Act  is  the  writ  of  fieri  facias,  which 
is  the  appropriate  writ  to  execute  a  judgment,  by 
lev)ring  upon  and  the  sale  of  personal  property, 
as  well  as  for  the  condemnation  of  real  estate. 
Observe,  the  use  of  the  fi.  fa.  by  the  prothonotary 
is  not  restricted  to  real  estate.  The  restriction  is 
that  the  prothonotary  shall  not  issue  the  writ  at 
all,  until  it  has  been  certified  to  him  that  an  exe- 
cution has  been  issued  by  the  Justice,  and  re- 
turned **  no  goods.*'  Where  such  execution  has 
been  issued  and  has  been  so  returned,  the  pro 
hibitory  part  of  the  Act  has  been  complied  with, 
and  the  Act  is  then  to  be  read  as  if  such  prohibi- 
tion were  not  in  it. 


If  the  theory  contended  for  by  the  learned 
counsel  for  the  defendant  be  correct,  in  many 
cases  it  would  be  in  the  power  of  the  defendant 
to  drive  the  plaintiff  to  a  degree  of  circuity  of 
proceeding  not  only  at  variance  with  the  direct- 
ness which  the  law  encourages,  but  which  would 
be,  at  the  same  time,  totally  repugnant  to  com- 
mon sense,  as  if,  when  the  sheriff  were  proceed- 
ing upon  the  fi.  fa.  to  condemn  real  estate,  the 
defendant  were  to  say  to  him,  **Sir,  I  forbid  you 
to  proceed  further  against  my  realty,  as  I  have  a 
superabundance  of  personal  property  with  which 
to  satisfy  this  judgment,  and  here  it  is ;  and  by 
the  provisions  of  the  Act  of  June  16,  1836,  sec- 
tion 19,  my  real  estate  cannot  be  taken  in  exe- 
cution, if  satisfaction  can  be  obtained  from  my 
personal  estate."  Should  the  sheriff  take  him  at 
his  word,  and  proceed  to  levy  upon  the  personal- 
ty, he  could  be  told  by  the  defendant,  **  True,  I 
have  pointed  out  to  you  my  personal  estate  to 
prevent  your  selling  my  realty,  but  the  judgment 
obtained  against  me  is  upon  a  transcript  of  the 
magistrate,  and  that  being  so,  the  magistrate 
alone  can  issue  execution  upon  such  judgment  to 
sell  personal  estate,  and  such  execution  must  be 
executed  by  a  constable,  therefore,  notwithstand- 
ing I  have  both  real  and  personal  estate  sufficient 
to  satisfy  the  judgment,  you  have  no  lawful  au- 
thority to  levy  upon  either." 

It  is,  therefore,  apparent  that  if  the  construc- 
tion put  upon  the  Act  by  the  learned  counsel  for 
the  defendant  be  the  true  one,  then  the  hypo- 
thesis just  detailed  becomes  a  reality,  notwith- 
standing its  manifest  injustice.  Such  palpable 
evasion  of  justice  as  this  circumlocution  would 
practically  produce  in  the  administration  of  this 
law,  is  the  best  proof  that  the  law-makers  never 
meant  such  a  course  should  be  pursued. 

This  Act  is  now  sixty-nine  years  old,  and  the 
uniform  interpretation  put  upon  it  by  the  prac- 
tice of  the  profession,  and  by  the  decisions  of  the 
Courts,  as  often  as  the  same  has  come  before  the 
Courts,  prior  to  the  cases  of  Wheeler  v,  Moore 
and  Bradley  v.  Ward  {supra^  and  3^  Leg.  Intel. 
456,  490),  has  been  that  a  fi.  fa.  may  be  issued 
by  the  prothonotary  for  the  seizure  of  personal 
estate,  after  an  execution  has  been  issued  by  the 
Justice  and  returned  **  no  goods."  This  was  de- 
cided in  1841,  by  the  Supreme  Court  in  the  case 
of  Hitchcock  v.  Long  (2  W.  &  S.  169),  and 
again  in  1844,  by  the  Court  of  Common  Pleas 
for  this  county,  in  the  case  of  Hamilton  v,  Daw- 
son (2  Clark,  357). 

In  Hitchcock  v.  Long,  an  attachment  was  is- 
sued out  of  Court  after  the  Justice's  return  of 
^^  nulla  bona,^'  and  the  garnishee  moved  the 
Court  to  quash  the  proceedings.  In  passing  on 
the  question  the  Supreme  Court  said:  **  By  the 
Act  as  it  now  stands,  he  (the  plaintiff)  files  the 
transcript  immediately,  which  has  all  the  effect  of 
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a  judgment  in  the  Court  of  Common  Pleas,  ex- 
cept that  he  is  restrained  from  issuing  execution 
upon  it  until  there  has  been  a  return  of  nulla 
bona  before  the  Justice.  But  after  certificate 
filed,  according  to  the  fair  interpretation  of  the 
Act,  the  party  is  at  liberty  to  issue  a  fieri  facias 
in  common  form,  commanding  the  sheriff  to  levy 
on  the  goods  and  chattels,  lands  and  tenements 
of  the  debtor,  without  any  special  restriction. 
And  this,  we  apprehend,  has  been  the  practice, 
and  it  is  certainly  founded  on  conveiwence.**  It 
is  true,  the  writ  in  that  case  was  not  technically 
considered  a  fi.  fa.,  yet  it  was  process  to  enforce 
payment  and  satisfaction  of  the  judgment  from 
the  defendant's  personal  estate,  and  not  from  his 
real  estate,  and  this  made  the  question  there  pre- 
cisely analogous  to  the  one  we  are  considering, 
and  that  decision,  till  overruled  by  the  Court 
that  made  it,  we  consider  as  binding  upon  us, 
and  rules  this  case. 

In  Hamilton  v,  Dawson  a  fi.  fa.  was  issued 
from  the  Court,  as  in  this  case,  after  the  Justice's 
return  of  nulla  bona.  The  motion  was  to  set 
aside  the  writ  of  fi.  fa.,  upon  the  ground,  inter 
alia,  that  such  writ  for  the  seizure  and  sale  of 
personal  estate  could  not  be  issued  out  of  the 
Court.  After  an  elaborate  and  learned  argument 
by  the  late  Mr.  Norton  for  the  motion,  and  by 
the  (now)  learned  President  of  this  Court  against 
it,  the  motion  was  discharged. 

It  thus  appears,  that  from  a  fair  interpretation 
of  the  Act  itself,  as  well  as  from  the  uninterrupted 
practice  of  the  profession,  and  the  decisions  re- 
ferred to,  this  rule  should  be  discharged.  Rule 
discharged. 

Opinion  by  Briggs,  J. 


©rpfians'  Court. 


June  17,  1879. 

Clendaniel's  Estate. 
Auditor's  report — Demand  for  an  issue — When 
granted— WTiere  prima  facie  case  is  made  out, 
an  issue  only  becomes  necessary  where  the  evi- 
dence against  it ,  if  believed,  would  overcome  it — 
Auditor  should  report  to  Court  the  evidence  on 
which  the  award  of  an  issue  is  based — Prac- 
tice, 

Sur  exceptions  to  auditor's  report. 
An  auditor  was  appointed  sur  petition  of  the 
heirs  of  Jehu  Clendaniel,  deceased,  and  citation 
issued  to  Robert  S.  Patterson,  administrator  d. 
b.  n.  of  Charles  Moore,  deceased,  to  state  an 
account  of  all  moneys  due  by  Charles  Moore, 


deceased,  administrator  of  said  Clendaniel  to  the 
said  Clendaniel  at  the  time  of  his  death.  It  was 
claimed  on  behalf  of  F.  Schmidt,  assignee  of 
the  heirs  of  Clendaniel,  that  Moore,  the  admin* 
istrator  of  the  decedent,  admitted  (i)  That  he 
was  indebted  to  Clendaniel  in  the  sum  of  $4000 ; 
(2)  That  said  Moore  embezzled  five  one  thou- 
sand dollar  bonds  belonging  to  the  estate  of  Jehu 
Clendaniel,  deceased.  Robert  S.  Patterson,  ad- 
ministrator//.  b,  n,  of  Charles  Moore,  deceased, 
and  Jas.  S.  Patterson,  guardian  of  the  minor 
children  of  Charles  Moore,  petitioned  the  audi- 
tor to  award  an  issue  to  the  Court  of  Common 
Pleas  to  determine  these  disputed  facts.  The 
auditor  did  not  refer  to  the  evidence  before  him, 
but  briefly  reported  that  there  were  materi^ 
facts  in  dispute,  and  recommended  to  the  Court 
that  an  issue  be  granted. 

Exceptions  were  filed  to  the  finding  of  the 
auditor  on  behalf  of  Richard  F.  Schmidt,  as- 
signee of  the  heirs  of  Jehu  Clendaniel,  deceased. 
A.  IT,  Hepburn  and  II,  F.  Hepburn,  for  ex- 
ceptant, contended  that  there  was  not  sufficient 
evidence  in  rebuttal  taken  before  the  auditor  to 
raise  an  issue  of  fact. 

Hannis  and  Hanson,  contra,  contended  that 
where  it  became  apparent  there  would  be  an  issue 
of  fact  that  they  were  entitled  to  an  issue,  without 
going  fully  into  the  evidence  before  the  auditor. 
Beehler*s  Estate,  3  Phila.  R.  254. 
July  5,  1879.  The  Court.  That  the  Courts 
of  Common  Pleas  may  not  be  unduly  burdened, 
and  that  the  estates  of  decedents  may  be  speedily 
settled,  we  must  take  care  when  an  issue  is  de- 
manded in  the  Orphans*  Court  that  it  shall  be 
granted  only  where  it  clearly  appears  tliat  the 
matter  is  one  which  should  properly  be  submitted 
to  a  jury,  and  as  to  which  their  finding  Either 
way  ought  not  to  be  set  aside  as  unwarranted  by 
the  evidence. 

Even  in  cases  where  an  issue  is  of  right,  there 
must  be  a  fact  in  dispute ;  and,  as  was  said  in 
Knight's  Appeal  (7  Harris,  493)>  a  mere  naked 
allegation  without  evidence,  or  against  the  evi- 
dence, cannot  create  a  dispute  within  the  mean- 
ing of  the  law,  for,  says  Black,  C.  J.,  in  that 
case,  **  if  it  could,  a  party  might  stop  the  distri- 
bution whenever  he  chooses  to  make  a  ground- 
less claim."  (See  also  De  Haven's  Appeal,  25 
Smith,  337;  Shaw's  Estate,  i  Weekly  Notes, 

332.) 

To  enable  us  to  judge,  therefore,  whether  we 
shall  grant  an  issue,  especially  in  a  case  like  the 
present,  where  it  is  within  our  discretion  whether 
to  do  so  or  not,  we  must  be  informed  what  the 
evidence  is,  both  against  and  in  support  of  the 
claim.  If  a  prima  facie  case  be  made  out  on  the 
one  side,  an  issue  can  only  be  necessary  where 
the  evidence  against  it  is  sufficient,  if  believed,  to 
overcome  it. 
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The  auditor  should  therefore  proceed  with  the 
testimony,  and,  when  both  parties  have  taken 
enough  to  show  that  the  case  is  a  proper  one  for 
a  jury,  nudce  report  to  the  Court,  stating  the 
substance  of  the  evidence  on  either  side,  with  his 
own  views  as  to  the  propriety  of  granting  the 
issue,  and  annexing  the  testimony  to  his  report. 

Report  recommitted  for  further  proceedings  in 
conformity  with  this  opinion. 

Opinion  by  Penrose,  J. 


July  12, 1879. 
Hattiick'8  Estate. 

Over-payment  to  distributees  by  executor-^Petition 
for  bill  of  review — Special  injunction  granted 
to  prevent  payment  of  such  funds  pending  argu- 
ment— Practice, 

Sur  petition  for  special  injunction. 
The  petition  of  Collins  West,  executor  of  Eli- 
zabeth H.  Hattrick,  deceased,  set  forth :  That 
the  decedent  died  December  4,  1878,  and  that 
on  May  6,  1879,  the  petitioner's  account  as  ex- 
ecutor was  audited  by  the  Court  (Hanna,  P.  J.); 
that  after  the  audit  and  confirmation  of  the  ac- 
count the  petitioner  found  that  he  had  overcharged 
himself  with  J 106 1.88  as  executor;  that  said 
money  was  his  own  private  funds,  and  that  the 
four  distributees  were  overpaid  by  so  much; 
that  the  petitioner  made  petition  to  the  Court  for 
a  citation  to  the  distributees  to  show  cause  why 
the  account  should  not  be  reviewed  and  corrected; 
that  the  Fidelity  Insurance,  Trust,  and  Safe  De- 
posit Company,  trustee  for  one  of  the  distribu- 
tees, has  filed  a  demurrer  to  the  said  petition, 
and  the  petition  and  demurrer  will  be  upon  the 
next  argument  list  of  the  Court.  The  petition 
further  averred  that  the  distributees  are  totally 
irresponsible  persons,  and  prayed  an  injunction 
to  restrain  the  Philadelphia  Saving  Fund  Society 
and  the  Fidelity  Co.,  depositaries  of  the  distri- 
butees, from  disposing  of  the  said  moneys  re- 
ceived by  them  from  the  said  distributees  until 
the  petition  for  review  has  been  determined. 
John  Scollay,  for  the  petitioner. 
Eo  die.  The  Court  granted  the  prayer  of 
the  petition. 


James  McCarven.  The  day  before  his  death  he 
directed  his  wife's  sister  to  takea  key  which  opened 
a  certain  cupboard  in  his  house,  which  he  handed 
her,  directing  her  to  obtain  therefrom  a  box  con- 
taining certain  cash,  and  to  give  it  to  his  wife, 
sa)ring  **she  will  need  it."  There  were  about 
J350  in  the  box.  It  was  claimed  for  the  widow 
that  this  was  a  donatio  causa  mortis^  and  that 
she  was  entitled  to  her  $300  exemption  in  addi- 
tion. The  Court  declined  to  award  the  latter, 
on  the  ground  that  she  had  already  obtained 
more  than  this  sum  from  the  estate,  as  the  gift  of 
the  I350  was  not  a  donatio  causa  mortis ;  she 
was  also  disallowed  credits  for  certain  expendi- 
tures she  made  for  the  **  wake."  To  the  ruling 
of  the  Court  the  widow  excepted. 

Phoades  (with  whom  was  A,  M,  Beitler')^  for 
the  exceptant. 

Carroll^  for  the  accountants. 

Guiibert,  for  James  McCarven. 

May  31,  1879.  The  Court  dismissed  the  ex- 
ceptions, and  confirmed  the  adjudication. 

[Cf,  Walsh  r.  Kennedy,  3  Weekly  Notes,  437.] 


B.  g).  eCrcuit  Court— 
lEquitg. 


May  19,  1879. 

McCarven's  Estate. 

Decedenfs  estate — Donatio  causa  mortis —  What 
constitutes, 

Sur  exceptions  to  adjudication. 

The  account  of  the  executors  of  Philip  McCar- 
ven having  come  before  the  Court  (Ashman,  J.) 
for  audit,  the  following  facts  appeared :  Philip 
McCarven  died  December  26,  1875,  leaving  a 
will  by  which  he  devised  his  estate  to  his  nephew 


Jane  18,  1878;  Feb.  5,  1879. 

Prcvost  V.  Gorrcll,  Torrcy,  Healy, 
Audenriedy  et  al. 

Equity  practice — Multifariousness — Bill  by  judg- 
ment-creditor,  in  aid  of  execution,  against  Judg- 
ment-debtor and  numerous  grantees  from  him. 

A  bill  filed  by  an  execution-creditor,  in  aid  of  execu- 
tion, against  his  judgment-debtor  and  others  who  have 
fraudulently  combined  with  him  to  conceal  his  property,  is 
not  multifarious,  although  there  is  no  averment  of  a  com- 
mon conspiracy  between  all  the  defendants,  and  though  it 
is  not  alleged  that  each  defendant  was  cognizant  of  the 
fraudulent  acts  of  any  of  his  co-defendants,  other  than 
those  in  which  he  himself  took  part  with  the  judgment- 
debtor. 

Sur  demurrer  to  bill. 

Bill  in  equity,  in  aid  of  execution  at  law,  filed 
by  Prevost,  setting  forth  the  following  facts  : — 

The  complainant  had  obtained  a  large  judg- 
ment against  Gorrell,  and  had  then  issued  execu- 
tion against  all  of  his  discoverable  property,  real 
and  personal  within  the  State  of  Pennsylvania, 
the  sale  of  which  left  a  large  part  of  the  judgment 
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unsatisfied.  The  bill  alleged  that  Gorrell  had 
owned  large  quantities  of  real  estate,  which,  dur- 
ing the  pendency  of  Prevost's  suit  against  him, 
lind  prior  to  judgment  therein  he  had  fraudu- 
lently transferred  to  the  other  defendants  re- 
spectively, without  consideration  and  with  notice 
of  his  fraudulent  intention,  for  the  purpose  of 
evading  payment  of  that  judgment.  The  bill 
stated  specially  various  instances  of  these  alleged 
fraudulent  transactions,  and  averred  a  general 
fraudulent  intention  on  GorrelFspart  directed  to 
the  accomplishment  of  the  particular  fraud  of  in- 
juring the  complainant  by  depriving  him  or  de- 
laying him  in  collecting  his  judgment  debt.  The 
bill  did  not,  however,  allege  a  common  con- 
spiracy between  all  of  the  individuals  who  had 
received  the  alleged  fraudulent  conveyances, 
merely  stating  that  Gorrell,  the  debtor,  had  car- 
ried out  his  general  unlawful  purposes  by  fraudu- 
lently conspiring  with  each  of  the  other  defend- 
ants separately  as  to  each  of  their  conveyances 
respectively. 

The  bill  alleged  the  impossibility  of  adequate 
relief  without  discovery,  and  prayed  discovery 
and  such  reconveyances  as  the  Court  might  di- 
rect after  taking  testimony  and  a  hearing,  and 
the  complainant  submitted  himself  to  such  direc- 
tions as  the  Court  might  order,  that  an  equitable 
division  of  the  debtor's  estate  amongst  creditors 
might  be  made.  The  defendants  filed  a  demurrer 
on  the  ground  of  multifariousness. 

The  case  was  first  argued  before  Cadwalader, 
J.,  and  subsequently  re-argued  before  McKen- 
NAN,  J. 

McMurtru  2J\d  James  Ryan  (with  them  Z.  W. 
Smith,  Swain f  Kaercher,  Mann,  and  Brightly), 
for  the  demurrer. 

The  bill  is  multifarious  because  it  joins  distinct 
claims  together  in  one  suit.  This  proceeding, 
which  is  for  discovery,  joins  with  the  principal 
debtor  Gorrell,  twenty-four  other  persons  be- 
tween whom  no  common  conspiracy  to  defraud 
the  complainant  is  alleged,  and  to  whom  no 
common  fraudulent  motive  is  imputed.  This  is 
a  bold  attempt,  not  only  to  condense  twenty- 
four  proceedings  in  one,  but  to  obtain  as  against 
each  defendant  whatever  advantage  has  accrued 
to  the  complainant  from  any  other  defendant's 
testimony.  Counsel  will  attempt  to  use  the  de- 
clarations and  testimony  of  one  complainant 
against  the  rest ;  and  if  it  be  answered  that  this 
cannot  be  done  until  the  common  fraud  is' 
shown,  the  demurrer  is  at  once  shown  to  be 
well  founded,  for  the  test  of  whether  the  bill  is 
good,  is  whether  the  defendants  are  so  connected 
that  one's  testimony  will  affect  the  others.  More- 
over if  no  damage  were  to  result  from  testimony 
applicable  in  one  case  being  used  in  another,  ob- 
serve the  hardship.  Each  defendant  must  provide 
himself  with  counsel,  and  watch  the  testimony  ^ 


taken  at  each  meeting  whether  it  relate  or  not  to 
the  allegations  against  him.  The  cost,  labor,  aod 
time  wasted  are  ill  compensated  by  the  costs  of  the 
case  if  the  complainant  fails,  and  even  if  he  stic- 
ceed  each  defendant  is  unjustly  treated  by  joining 
with  his  case  a  score  of  others.  In  Maryland 
(Dunn  V,  Cooper,  3  Md.  Ch.  46),  the  difficulty 
was  felt  and  the  principle  recognized,  though  the 
decision  was,  for  special  reasons,  in  the  complain- 
ant's favor;  and  in  Metcalf  v,  Cady  (8  Allen, 
587),  the  very  point  was  decided  in  our  favor. 
In  that  case  a  bill  in  equity  was  filed  by  the  as- 
signee of  an  insolvent  debtor  against  several  de- 
fendants to  set  aside  mortgages  upon  different 
parcels  of  real  estate  executed  to  them  respec- 
tively to  avoid  the  provisions  of  the  insolvent 
law :  the  bill  was  held  multifjsu'ious. 

A,  Sydney  Biddle  (with  him  Hughes  &*  Far- 
quhar,  Bartholomew,  and  Geo.  IV.  Biddle),  con- 
tra. 

The  rule  is  admittedly  one  of  convenience, 
and  the  question  in  each  class  of  cases  is  there- 
fore on  which  side  do  the  advantages  preponde- 
rate (I  Daniel's  Ch.  P.  &  Pr.  334).  Where  one 
general  right  only  is  claimed  by  the  bill,  it  mat- 
ters not  that  the  various  defendants  have  distinct 
interests,  as  in  the  well-known  fishery  case 
(Mayor  of  York  v.  Pilkington,  i  Atk.  282,  cited 
Ld.  Red.  182),  and  see  City  of  London  v.  Per- 
kins (3  Bro.  P.  C.  ed.  Tom.  i,  602.)  But  where 
the  bill  is  by  a  creditor  to  enable  him  to  obtain 
satisfaction  of  a  judgment  at  law,  which  he  has 
been  hindered  in  doing  by  the  acts  of  the  judg- 
ment-debtor combining  with  the  other  defendants 
respectively,  the  objection  for  multifariousness 
has  always  been  overruled. 

Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139. 

Fellows  V.  Fellows,  4  Cow.  682. 

Boyd  V.  Hoyt,  5  Paige,  65. 

Chase  v.  Searles,  45  New  Hamp.  511. 

Trego  V.  Skinner,  42  Md.  432. 

Jacobus'  Ex.  v.  Jacobus,  20  N.  J.  49. 

Gibbs  V.  Larrabee,  23  Wis.  495. 

Gaines  v.  Chew,  2  Howard,  642. 

Snodgrass  v,  Andrews,  30  Miss.  472. 

Lorde,  Foley  &  Co.  v.  Carlon,  i  Younge,  373. 

Bartel  v.  Tompkins,  4  Sneed,  636. 

Randolph  v.  Daly,  i  C.  £.  Green,  314.     . 

Jones  V.  Frost,  In  re  Fiddey,  42  L.  J.  R.  Ch.  47, 

And  the  reason  is  that  in  such  a  case  the  pro- 
ceeding is  in  reality  an  equitable  execution. 
The  property  of  the  judgment-debtor  is  still  his, 
wherever  the  title  may  be,  to  satisfy  the  plaintifTs 
execution.  The  wrong  is  one  although  perpetrated 
by  many  hands.  It  is  the  judgment-debtor's 
fraudulent  treatment  of  his  property  to  injure  the 
plaintiff.  Again,  if  the  complainant  were  to  sue 
the  principal  debtor  in  twenty-four  separate 
suits,  the  debtor  might  justly  complain  that  an 
action  had  been  split  up  into  a  great  number, 
and  might  plead  to  each  for  the  non-joinder  of 
essential  parties.     Granted  the  inconvenience  to 
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these  defendants  in  this  proceeding,  is  it  not  out- 
weighed by  the  difficulties  in  the  plaintiff's  way, 
if  he  were  to  separate  his  suits,  and  would  not 
the  judgment-debtor  be  a  loser  by  such  a  mode 
of  procedure  ? 

Feb.  5,  1879.  The  Court.  This  case  was 
once  argued  at  great  length  before  Cadwalader, 
J.,  in  my  absence,  and  although  he  at  first  enter- 
tained considerable  doubt  whether  the  objection 
of  multifariousness  was  not  well  founded,  he 
was  afterwards  convinced  that  the  objection  was 
untenable,  and  communicated  his  views  to  me. 
That  fact  would  have  great  influence  with  me  in 
determining  a  matter  belonging  to  a  branch  of 
juri^rudence  in  which  Judge  Cadwalader  was 
so  pre-eminently  skilled.  But  after  hearing  the 
arguments  of  counsel  I  must  say  that  my  own 
judgment  concurs  entirely  with  his  in  this  matter. 
The  rule  is  one  of  convenience.  Defendants 
must  not  be  oppressed  by  permitting  the  joinder 
of  independent  causes  of  action  in  one  bill.  This 
is  the  case  where  there  is  but  one  df  fendant,  and 
he  is  sued  for  matters  wholly  distinct  in  their 
nature.  But  as  has  frequently  been  said,  there  is 
no  absolutely  unvarying  rule  upon  the  subject, 
and  whether  the  bill  is  multifarious  must  be  de- 
termined in  each  case.  Now  where  the  complain- 
ant, a  judgment-creditor,  seekis  the  aid  of  a  court 
of  equity  against  his  debtor,  showing  that  by  the 
latter's  fraud  he  is  unable  to  proceed  successfully 
at  law,  there  is  but  one  cause  of  action>  though 
the  debtor  may  have  put  the  property  beyond  his 
control  by  conveying  it  to  many  different  hands. 
What  matters  it  that  each  co-defendant  was  un- 
aware of  the  details  of  the  conduct  of  the  other  co- 
defendants,  provided  he  united  with  the  judgment- 
debtor  to  defraud  the  complainant  ?  Each  sepa- 
rate fraudulent  conveyance  was  part  of  the  one 
general  act  complained  of,  and  the  complainant 
was  bound  to  proceed  against  all  the  debtor's 
property,  it  matters  not  in  whom  the  nominal 
title  might  be,  in  one  proceeding,  if  he  coul^ 
do  so. 

The  demurrers  are  overruled,  and  the  defend 
ants  are  ordered  to  answer  in  thirty  days. 

Oral  opinion  by  McKennan,  Cir.  J. 


April  12,  19,  1S79. 
Prevost  V.  Healy. 

Equity  jurisdiction — Bill  to  remove  a  cloud  from 
title — Demurrer — Prcutice — Entry  of  ^^  judg- 
ment nisi y  four  days;^*  meaning  of. 

An  entry  of  '*  judgment  nisi,  four  days,"  was  made  in 
the  U.  S.  Circuit  Court  in  a  common  law  suit,  upon  the 
day  of  the  verdict  for  the  plaintiff.     This  judgment  was 


subsequently  made  absolute,  a  motion  for  a  new  trial  being 
dismissed.  In  the  interval,  the  judgment  debtor  conveyed 
to  a  stranger  realty  situated  in  the  (J.  S.  District  where 
the  judgment  was  entered.  The  plaintiff  having  subse- 
quently purchased  his  debtor's  title  at  a  Marshal's  sale 
under  his  own  execution,  brought  a  suit  in  equity  against 
his  debtor's  grantee  for  the  cancellation  of  the  deed  of  con- 
veyance, as  being  a  cloud  on  his  title.  The  bill  averred 
that  the  complainant  was  in  possession.  On  demurrer — 
Heid,  that  the  complainant  had  shown  a  sufficiently  good 
prima  facie  uncontradicted  title,  to  support  the  bill. 

Bill  in  equity,  filed  by  Prevost  r.  Daniel  Healy, 
averring  that  complainant  had  purchased  at 
Marshall's  sale,  on  December  21,  1877,  under  a 
judgment  obtained  by  him  on  July  7,  1877, 
against  one  Gorrell,  certain  real  estate  in  Clarion 
County,  therein  described.  The  judgment  of 
July  7,  1877,  was  entered  upon  the  day  of  the 
veidict*,  and  was  in  the  following  form :  **  Judg- 
ment nisi,  4  days.''  A  motion  for  a  new  trial 
was  dismissed  and  the  judgment  made  absolute 
on  the  i8th  of  August,  1877.  On  the  14th  of 
July,  1877,  Gorrell  conveyed  this  real  estate  to 
the  defendant  Healy,  as  the  bill  alleged  fraudu- 
lently, to  avoid  paying  the  complainant  his  judg- 
ment. At  the  time  the  judgment  was  obtained, 
and  from  thence  to  the  filing  of  the  bill,  the  pre- 
mises had  been  in  the  hands  of  lessees,  who  had 
complied  with  the  conditions  of  the  lease,  and 
given  the  owner  no  ground  for  re-entry.  The 
bill,  however,  averred  possession  in  the  complain- 
ant, and  alleged  that  the  outstanding  title  to  the 
premises,  in  Healy,  the  conveyance  to  whom  by 
Gorrell  had  been  recorded  in  Clarion  County, 
was  a  cloud  on  the  complainant's  title,  and  prayed 
that  the  Court  would  direct  Healy  to  deliver  it 
up  to  be  cancelled,  etc. 

Demurrer  for  want  of  equity. 

Z.  W,  Smith  and  James  Ryan  for  the  demurrer. 

This  is  an  attempt  to  have  the  title  of  the  com- 
plainant to  this  land  determined  by  a  bill  in 
equity,  instead  of  by  an  ejectment.  As  a  matter 
of  fact  the  complainant  has  never  been  in  posses- 
sion of  this  land,  nor  has  he  received  any  rent 
for  it.  The  original  lessees  paid  the  rent  to 
Healy  after  the  judgment  of  July  7th,  and  after- 
wards, in  consequence  of  this  litigation,  have 
paid  it  into  court. 

[Butler,  J.  Do  these  facts  appear  in  the  bill, 
which  the  demurrer  admits  to  be  true  ?] 

No,  but  a  reference  to  them  is  necessary  that 
the  position  of  the  parties  may  be  understood. 
Now  it  is  well  settled  that  the  relief  sought  for 
here  cannot  be  obtained  unless  the  complainant 
is  in  possession,  and  then  only  where  the  out- 
standing title  is  not  actively  pressed.  It  is  only 
where  the  title  in  the  complainant  to  the  land  is 
clear,  and  connected  with  possession,  that  he  has 
a  right  to  ask  in  equity  for  a  removal  of  the  cloud. 
Orton  V,  Smith,  18  Howard,  265. 
Polk  V,  Pendleton,  31  Md.  124. 
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Harrington  v,  Williams,  31  Tex.  460. 
Bunce  v.  Gallagher,  5  Blatch.  488. 

And  see  also — 

Bispham's  Equity,  515. 
Story's  Equity  Jur.  700,  note. 
MuQson  V.  MuDson,  28  Conn.  582. 

Here  the  title  asserted  is  bad  on  the  face  of 
the  bill.  The  complainant  alleges  a  judgment 
nisi  on  July  7th.  The  meaning  of  that  entry  is 
this  :  **  Judgment  for  the  plaintiff,  unless  in  four 
days  a  motion  for  a  new  trial  is  made.**  Such  a 
motion  was  made  within  four  days,  and,  although 
afterwards  dismissed,  it  discharged  the  judgment 
nisi.  The  complainant's  title,  therefore,  rests 
upon  the  judgment  of  August  18,  1877,  prior  to 
which  time  Healy  had  purchased  the  land  from 
Gorrell,  viz.,  July  14,  1877. 

[McKennan,  Cir.  J.  The  meaning  of  the  entry 
of  *  *  judgment  nisi  four  days**  is  not  what  you  sup- 
pose. Its  effect  is  that  unless  a  motion  for  a  new 
trial  is  made  within  four  days,  which  is  succeeded 
by  an  order  for  a  new  trials  the  judgment  is  to 
stand  from  its  date,  instead  of  from  the  date 
when  the  motion  is  dismissed  or  the  rule  is  dis- 
charged.] 

The  entry  was  irregular.  It  is  not  known  in 
practice,  and  there  is  no  rule  of  the  United  States 
Courts  authorizing  it. 

[McKennan,  J.  The  practice  is  a  common 
one  in  the  United  States  Court  in  the  Western 
District  of  Pennsylvania.] 

A,  Sydney  Biddle  (with  him  Lin  Bartholo- 
mew') contra. 

(i)  As  for  the  objection  that  this  is  a  substitute 
for  an  ejectment  the  answer  is  that  the  bill  asserts 
the  plaintiff  to  be  in  possession,  and  this  is  ad- 
mitted by  the  demurrer.  The  defendant  could 
have  raised  the  defence  by  setting  the  facts  up  on 
a  plea.  (2)  As  for  the  second  argument  we  ad- 
mit that  unless  the  plaintiff's  title  as  set  forth  in 
.  the  bill  is  clear  and  indisputable,  the  bill  must  be 
dismissed.  But  the  complainant's  title  is  plain. 
He  bought  on  December  21,  1877,  at  Marshall's 


avers  possession,  and  this  is  admitted  by  the  de- 
murrer. 

Demurrer  overruled. 

Oral  opinion  by  Butler,  J.  McKennan,  J., 
concurred. 


sale,  Gorreirs  title  ta  realty,  under  a  judgment 
property  in  the  purchaser,  so  as  to  avoid  all  in 


obtained  July  7,  ^%^&''  The  purchase  vested  the 


tervening  encumbrances  since  the  judgment,  and 
of  course  avoided  Healy*s  title,  even  if  his  pur- 
chase had  been  bon&  fiiie^  as  the  conveyance  to 
him  was  dated  July  14,  1877. 

April  19,  1879.  The  Court.  We  are  satis- 
fied that  the  demurrer  must  be  overruled.  The 
only  question  of  importance  is  whether  the  com- 
plainant's bill  avers  possession,  and  shows  a  clear 
title.  This  we  think  is  the  case.  It  may  be  that 
the  complainant  is  not  really  in  possession,  and 
so,  though  entitled  to  the  ownership,  has  begun 
this  suit  prematurely.  But  this  the  record,  which 
alone  we  can  look  at,  does  not  show,    llie  bill 


April  30, 1879. 
Prcvost  V.  Gorrell  ct  ah 
Practice — Testimony  ^  taking  of —Place  of  taking 

testimony^  under  special  circumstances  ^  where 

witness  resides  in  a  different  place  from  the 

examiner. 

Sur  motion  by  one  of  the  defendants  to  have 
his  testimony  taken  in  Philadelphia. 

This  was  a  proceeding  in  equity  in  which  the 
matter  had  been  referred  by  the  Court  to  the 
official  stenographer  of  the  Schuylkill  County 
Court,  as  examiner  to  take  testimony.  The  ex- 
aminer and  two  of  the  complainant's  counsel 
lived  in  Schuylkill  County ;  the  other  counsel  of 
the  complainant  resided  in  Philadelphia.  This 
defendant,  Mr.  Audenreid,  lived  in  Philadelphia 
and  being  subpoenaed  by  the  complainant  to  ap- 
pear before  the  examiner  at  Pottsville,  that  his 
testimony  might  be  taken  on  behalf  of  the  com- 
plainant, he  refused  to  appear,  and  made  affi- 
davit to  the  foregoing  facts,  and  further  stated 
that  his  going  to  Pottsville  for  the  time  necessary 
to  have  his  testimony  taken  would  greatly  injure 
his  business  and  would  greatly  embarrass  and 
annoy  him,  and  cause  him  much  loss. 

McMurtrie,  for  the  motion. 

Two  of  the  complainant's  counsel  live  here. 
It  would  be  very  unjust  to  compel  this  defendant 
to  go  to  Pottsville  when  he  can  be  examined 
here  quite  as  readily,  and  his  going  there  would 
greatly  injure  his  business. 

A,  Sydney  Biddle  and  G.  JV.  BidtUe  {Hughes 
6*  Farquhar  and  Bartholomew  with  them), 
contra. 

The  question  is*  merely  one  of  convenience. 
Our  colleagues  who  are  conducting  this  exami- 
nation live  in  Pottsville,  and  if  Mr.  Audenreid  is 
examined  here  they  must  come  here  for  that 
purpose.     The  examiner  resides  in  Pottsville. 

The  Court.  (McKennan,  J.)  The  witness 
must  appear  before  the  examiner  unless  the  Court 
excuse  him.  Ordinarily  this  would  not  be  done, 
but  here  there  are  special  reasons  stated  in  the 
affidavit,  which  are  uncontradicted,  from  which 
it  appears  that  the  witness  would  be  subjected 
to  severe  loss  if  he  were  forced  to  go  to  Potts- 
ville. As  some  of  the  complainant's  counsel 
live  in  Philadelphia,  which  is  not  only  the  wit- 
ness* residence,  but  the  place  of  holding  Court 
in  the  district,  and  as  no  inconvenience  in  taking 
Mr.  Audenreid*s  testimony  here  before  a  com- 
missioner is  shown,  the  motion  is  allowed. 
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56upreitte  €ourt. 


May,  *79,  29.  May  19,  1879. 

Commonwealth  v.  Wickersham. 

Constitutional  law — Mandamus  to  a  State  officer 
—  Constitution  of  Pennsylvania — Article  K, 
sections  i  and  3 — Act  of  April  7,  18 jo — 
Jurisdiction  of  Dauphin  County  Common 
Pleas —  Common  schools  —  QucUificcUions  of 
county  superintendent  of— How  determined-- 
Acts  df  April  jj^  1865  and  April  g,  1867. 

The  Constitution  of  Pennsylvania  of  1873  deprived  the 
Sopreme  Cotiit  of  power  to  issue  writs  of  mandamus  to 
State  oftcers,  and  jurisdiction  in  such  cases  was  not,  under 
Article  V. ,  section  3,  of  said  instrument,  conferred  by  in- 
ference on  the  lower  Courts. 

The  Act  of  April  7,  1870  (P.  L.  57),  did  not  confer 
upon  the  Court  of  Common  Pleas  of  Dauphin  County 
such  jurisdiction. 

The  fact  of  having  served  as  county,  city,  or  borough 
superintendent  of  common  schools  is  not,  under  the  Act 
of  April  9,  1867,  an  absolute  test  of  qualification  upon  a 
new  election  of  the  same  person. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

Petition,  filed  by  Jeremiah  E.  Hawker,  for  a 
mandamus  commanding  James  P.  Wickersham, 
Superintendent  of  Public  Instruction  of  the  State 
of  Pennsylvania,  to  issue  a  commission  to  the 
petitioner  as  City  Superintendent  of  Common 
Schools  of  the  City  of  Scranton. 

The  petition  averred  (i)  that  the  petitioner 
had  on  previous  occasions  been  elected  and  com- 
missioned and  had  served  as  county  superinten- 
dent of  common  schools  of  Wayne  County, 
Penna.,  and  as  borough  superintendent  of  com- 
mon schools  for  the  borough  of  Hyde  Park,  in 
Lackawanna  (late  Luzerne)  County.  (2)  That 
''being  thus  legally  qualified  to  fill  the  office  of 
county  or  city  superintendent  of  common 
schook,"  the  petitioner  was,  on  June  29,  1878, 
duly  elected,  by  the  school  controllers,  city 
superintendent  of  common  schools  of  and  for  the 
city  of  Scranton,  for  the  term  of  three  years ;  of 
which  election  a  return  was  filed  in  the  office  of 
James  P.  Wickersham,  superintendent  of  public 
instruction,  on  July  16,  1878.  (3)  That  it  was 
the  duty  of  the  respondent  to  issue  a  commission 
to  the  petitioner  within  thirty  days  (no  valid 


objection  thereto  having  been  made),  but  he  had 
refused  to  do  so,  though  requested,  etc.,  and 
prayed  for  a  mandamus. 

The  answer  of  the  respondent  denied  the 
jurisdiction  of  the  Court  to  issue  a  mandamus, 
on  the  ground  that  the  Superintendent  of  Public 
Instruction  is,  under  the  Constitution  of  Pennsyl- 
vania (Article  IV.,  section  i),  a  State  officer, 
appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  two-thirds  of  the  Senate, 
and  is  a  member  of  the  executive  department  of 
the  Commonwealth ;  and  therefore  is  not  within 
the  provisions  of  the  Act  of  June  14,  1836  (P. 
L.  626),  authorizing  the  issuing  of  writs  of  man- 
damus to  ''all  officers  and  magistrates  elected  or 
appointed  in  or  for  the  respective  county,  or  in 
or  for  any  township,  district,  or  place  within 
such  county." 

The  respondent  further  averred,  that  soon  after 
the  filing  of  the  certificate  of  the  election  of  the 
petitioner,  he  received  a  written  statement  of 
objections  against  the  issuing  of  a  commission  to 
the  relator,  preferred  by  eight  citizens  and  tax- 
payers, who  were  also  members  of  the  board  of 
school  controllers  of  the  city  of  Scranton,  who 
averred,  inter  alia^  that  although  the  relator  had 
received  a  majority  of  votes  at  the  election  (10 
to  9),  "he  does  not  possess  the  literary  and 
scientific  acquirements  demanded  by  the  com- 
mon school  law  of  the  State  and  required  by  the 
present  condition  of  the  public  schools  in  this 
city."  And  the  objectors  requested  that,  "  for 
the  purpose  of  ascertaining  the  facts  in  the  prem- 
ises, a  committee  may  be  appointed,  as  provided 
for  in  section  13  of  the  Act  of  April  9,  1867  (P. 
L.  56),  to  examine  the  said  J.  E.  Hawker  in  all 
the  branches  embraced  in  the  course  oi  study  in 
the  schools  of  said  city ;"  that  in  pursuance  of 
such  request  the  respondent  had  appointed  a 
committee,  who  had  certified,  with  the  concur- 
rence of  the  deputy  Superintendent  of  Public 
Instruction,  that  after  a  careful  examination  they 
believed  that  the  relator  "  does  not  possess  the 
literary  qualifications  specified  by  law,  and  which 
are  required  for  the  successful  discharge  of  the 
duties  of  the  office." 

hiXffc  argument  the  Court  dismissed  the  peti- 
tion for  want  of  jurisdiction ;  Pearson,  P.  J., 
delivering  the  following  opinion : — 

"  The  answer  in  this  case  raises  two  important 
questions:  First,  as  to  the  jiuisdiction  of  the 
Court  to  issue  the  writ.  Second,  as  to  the 
merits  of  the  case.  If  we  have  no  jurisdiction, 
it  is  imnecessary  to  inquire  further.  By  the 
common  law  the  writ  of  mandamus  was  looked 
upon  as  a  high  prerogative  writ,  which  could  be 
issued  out  of  the  Court  of  King's  Bench  alone, 
where  the  king  was  originally  supposed  to  be 
sitting  in  person.  The  power  to  issue  it  did  not 
exist  in  any   nferior  tribunal,  and  generally  it 
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was  only  allowed  to  prevent  a  failure  of  justice 
when  the  relator  had  no  other  legal  remedy  or 
one  attended  with  great  delay.  Bv  an  early 
statute,  Act  of  2 2d  of  May,  1722,  the  Supreme 
Court  of  this  State  was  authorized  to  administer 
justice  as  fully  and  amply,  to  all  interns  and  pur- 
poses whatsoever,  as  the  Justices  of  the  Court  of 
King's  Bench,  Common  Pleas  and  Exchequer  at 
Westminster,  or  any  of  them,  may  or  can  do. 
That  law  continued  in  force,  and  the  process  of 
that  Court  to  run  throughout  the  State  to  secure 
justice  to  all  men  until  the  convention  for  form- 
ing a  new  Constitution,  in  the  plenitude  of  its 
wisdom,  abrogated  the  power  altogether  without 
conferring  it  on  any  other  tribunal.  The  3d 
section  of  the  5th  Article  gives  authority  to  issue 
writs  of  mandamus  to  all  inferior  Courts,  but 
takes  away  original  jurisdiction  in  all  other  cases. 
See  Butler  v,  Hariranft,  Governor  (27  Smith, 
154).  No  inconvenience  was  ever  felt  from  the 
exercise  of  the  power  by  the  Supreme  Court. 
We  never  heard  of  its  abuse.  The  Courts  of 
Common  Pleas  in  the  State  never  were  author- 
ized to  issue  the  high  prerogative  writ  of  manda- 
mus until  it  was  conferred  in  a  very  limited  form 
by  the  i8th  section  of  the  Act  of  June  14,  1836, 
which  declares  that  they  shall,  within  their  re- 
spective counties,  have  the  like  power  with  the 
Supreme  Court  to  issue  writs  of  mandamus  to  all 
officers  and  magistrates  elected  or  appointed  in 
or  for  the  respective  county,  or  in  or  for  any 
towT^ship,  district,  or  place  within  such  county, 
and  to  aJl  corporations  being  or  having  their 
chief  place  of  business  within  such  county.  It  is 
in  these  cases,  and  over  these  persons  and  cor- 
porations alone  that  the  Courts  of  Common 
Pleas  have  jurisdiction. 

'*  The  Superintendent  of  Public  Instruction  is 
not  an  officer  elected  or  appointed  in  or  for  the 
respective  county,  or  for  any  township,  district, 
or  place  within  such  county,  nor  is  he  a  corpora- 
tion having  his  chief  place  of  business  within  the 
county  of  Dauphin.  He  is  a  State  officer  ap- 
pointed by  the  Governor  under  the  8th  section 
of  the  4th  article  of  the  Constitution,  by  and 
with  the  advice  and  consent  of  two-thirds  of  the 
Senators,  for  a  general  State  purpose,  and  the 
jurisdiction  of  his  office  extends*  throughout  the 
Commonwealth,  and  we  have  precisely  the  same 
power  over  the  Attorney-General  or  Secretary 
of  the  Commonwealth.  The  Legislature  never 
intended  to  give  any  such  power  to  the  inferior 
Courts  over  the  State  departments.  If  this  is 
thought  necessary,  in  order  to  bring  the  cases 
before  the  appelkte  Court,  it  must  be  done  by 
direct  legislation.  Original  jurisdiction  cannot 
be  conferred  on  the  Supreme  Court  in  such  cases. 
It  is  interdicted  by  the  Constitution.  The  want 
of  jurisdiction  in  this  Court  to  us  is  so  clear  and 
plain   that  we  would  not  have  considered   it 


necessary  to  say  a  word  on  the  subject  but  for  an 
expression  to  be  found  in  the  opinion  of  the 
Supreme  Court,  in  Butler  r.  Hartranft,  Governor, 
already  cited,  where  the  Judge,  in  very  properly 
lamenting  the  want  of  jurisdiction  in  the  Supreme 
Court,   as    always    theretofore    enjoyed,   says : 

*  This  must  drive  every  one  to  the  seat  of  gov- 
ernment, into  a  local  Court,  to  maintain  the 
rights  of  the  people  against  State  officers,  subject 
to  all  the  delays  which  flow  from  the  right  of 
appeal.' 

**  We  have  no  doubt  that  in  writing  the  sentence 
in  the  haste  of  delivering  an  opinion,  that  gene- 
rally very  accurate  Judge  did  not  advert  to  the 
fact  that  the  Court  at  the  seat  of  government  had 
no  common-law  jurisdiction  over  such  officers, 
and  that  none  was  conferred  by  statute,  therefore 
there  was  no  possibility  of  getting  the  case  into 
the  Supreme  Court  by  appeal.  Although  the 
books  say  that  it  is  the  business  of  a  good  Judge 
to  enlarge  or  amplify  his  jurisdiction,  yet  he 
must  certainly  not  assume  it,  where  it  clearly 
never  was  conferred,  and  if  there  is  a  denial  of 
right  and  a  wrong  without  a  remedy,  yet  in  the 
present  case  it  is  clearly  attributed  to  the  Consti- 
tution. 

**The  peremptory  mandamus  is  refused,  and 
petition  dismissed  for  want  of  jurisdiction." 

*' Since  writing  the  foregoing  opinion,  my  at- 
tention has  been  directed  to  the  first  section  of  the 
Act  of  April  7,  1870,  enlarging  the  jurisdiction 
of  this  Court  (P.  L.  57-8),  which  had  been 
overlooked  by  the  Court  and  counsel  on  both 
sides,  and  is  supposed  to  have  a  bearing  on  the 
case.  We  are  asked  by  the  plaintifTs  counsel  to 
reconsider  our  opinion.     The  section  declares 

*  that  the  Court  of  Common  Pleas  of  the  County 
of  Dauphin  is  hereby  clothed  with  jurisdiction 
throughout  the  State,  for  the  purpose  of  hearing 
and  determining  all  suits,  claims,  and  demands 
whatever  at  law  and  in  equity,  in  which  the 
Commonwealth  may  be  party  plaintiff,  for  ac- 
counts, unpaid  balances,  unpaid  liens,  taxes, 
penalties,  and  all  other  causes  of  action^  reai^ 
personal^  and  mixed, ^  Does  that  confer  the 
power  to  issue  writs  of  mandamus,  or  enlarge  the 
limited  power  already  conferred  ?  Every  part  of 
the  Act,  in  all  of  its  sections,  clearly  relates  to 
the  money  concerns  of  the  State,  unless  the 
words  *  all  other  causes  of  action,  real,  personal, 
and  mixed,*  which  we  have  italicized,  are  de- 
signed to  confer  the  authority.  We  can  scarcely 
infer  that  the  ordinary  language  used  to  give 
jurisdiction  to  collect  money,  recited  in  the  other 
portion  of  the  section,  was  intended  to  embrace 
a  writ  never  used  for  such  purposes,  but  to  com- 
pel the  performance  of  a  duty  where  the  party 
has  no  other  legal  remedy.  It  has  been  held, 
'that,  if  several  words  of  a  statute  follow  an 
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enumeration  of  particular  cases,  they  are  to  apply 
only  to  cases  of  a  like  kind  with  those  enume- 
rated' (U.  S.  V.  Irwin,  5  McLean,  178;  Jacob  r^. 
U.  S.,  I  Brock,  526 ;  U.  S.  v,  Weise,  2  Wallace, 
Jr. ,  72).  Here  accounts,  unpaid  balances,  unpaid 
liens,  taxes,  and  penalties  are  the  claims  enu- 
merated, and  the  words  which  follow,  we  con- 
ceive, relate  to  matters  of  a  like  character ;  not 
to  authorize  the  Court  to  use  a  high  prerogative 
writ  to  oblige  a  co-ordinate  branch  of  the  gov- 
ernment to  perform  what  we  might  consider  a 
duty,  or  to  do  an  act  in  a  particular  way.  Such 
a  power  should  be  clearly  conferred  in  express 
language  before  it  can  be  assumed.  The  second 
section  enables  a  foreign  attachment  to  be  issued 
by  the  Commonwealth  to  secure  the  collection 
of  its  claims,  and  the  third  imposes  a  percentage ^ 
to  be  paid  by  delinquent  debtors  to  the  officers 
of  the  State  who  have  been  at  th«  trouble  of 
making  the  collections.  All  relate  to  money 
matters  due  the  Commonwealth. 

*«The  title  of  the  Act  furnishes  little  Aid  in  its 
solution,  for  although  entitled  '  An  Act  to  en- 
large the  jurisdiction  of  the  Courts  of  Dauphin 
County,  in  cases  where  the  CoMmonwealth  may 
be  plaintiff,  and  to  provide  for  the  issuing  of 
writs  of  foreign  attachment  in  such  cases,'  yet, 
the  enlargement  is  to  enable  all  suits  to  be  brought 
at  the  seat  of  government  instead  of  suine  at  the 
residence  of  the  debtor,  or  where  he  might  be 
found.  The  character  of  the  enlarged  jurisdic- 
tion is  stated  in  the  Act  itself. 

**  When  the  statute,  or  its  title,  speaks  of  the 
Commonwealth  as  plaintifTf  it  certainly  refers  to 
ordinary  actions  for  the  collection  of  money,  not 
to  the  high  prerogative  writs  authoriied  to  be 
sued  on  the  relation  of  an  injured  party,  and 
although  the  name  of  the  Commonwealth  is  used, 
yet  in  such  cases  the  public  is  not  the  plaintiff, 
unless  the  State  alone  is  interested.  In  such 
cases  we  well  might  apply  the  legal  maxitn  that 
laws  treating  of  persons  or  subjects  of  an  inferior 
nature  shall  never  be  implied  to  those  of  a 
superior. 

*<The  Legislature,  in  1870,  when  this  law  was 
enacted,  never  thought  for  a  moment  of  riving 
the  Court  of  Common  Pleas  of  Dauphin  County 
jurisdiction  over  State  officers,  for  at  that  time 
it  was  fully  vested  in  the  Supreme  Court,  whose 
power  extended  throughout  the  Commonwealth. 
The  jurisdiction  of  the  county  Courts  over  this 
writ  was  extremely  limited.  It  might  now,  with 
great  propriety,  be  enlarged,  as  the  only  mode 
of  reaching  the  Supreme  Court  under  the  Con- 
stitution is  by  appeal.  On  the  whole,  I  am  of 
opinion,  as  before  decided,  that  we  have  no 
power  to  issue  the  writ  as  prayed. 

**  No  costs  can  be  allowed  to  the  defendant  in 
this  case,  as  it  is  a  universal  rule,  except  when 
changed  by  express  statute,  that  where  there  is 
no  jurisdiction  there  is  no  right  to  costs." 


The  petitioner  took  this  writ,  assigning  as 
error  the  above  decision  of  the  Court. 

Francis  Jordan^  for  plaintiff  in  error. 

(i)  Section  i.  Article  5,  of  the  Constitution, 
conferred  the  whole  judicial  power, which  includes 
the  power  to  issue  mandamus,  on  certain  Courts, 
and  section  3  of  the  same  article  only  excluded 
mandamus  from  the  original  jurisdiction  of  the 
Supreme  Court.  Clearly  the  original  jurisdic- 
tion in  mandamus  must  exist  in  the  lower  Courts. 
Commonwealth  r.  Hartranft,  27  Sm.  154. 

That  jurisdiction  is  conferred  by  Act  of  April 
7,  1870  (P.  L.  57),  upon  the  Common  Pleas  of 
Dauphin  County. 

(2)  The  Act  of  April  9, 1867,  section  13,  '*  Pro- 
vided that  serving  as  county,  city,  or  borough 
superintendent  shall  be  deemed  a  sufficient  test 
of  qualification;*'  hence  there  was  no  occasion 
for  the  committee  to  act  in  this  case. 

Lyman  D,  Gilbert^  Deputy  Attorney-General 
{Henry  IV.  Palmer^  Attorney-General,  with  him), 
for  defendant  in  error. 

The  words  *' judicial  power"  have  never  had 
the  wide  meaning  given  them  by  the  plaintiff  in 
error.  The  argument  that  some  Court  must 
have  original  jurisdiction  because  the  Supreme 
Court  has  appellate  jurisdiction  in  the  present 
casei  is  overthrown  by  the  language  of  section 
3,  Article  5,  of  the  Constitution,  which  provides 
that  the  Supreme  •  Court  shall  have  appellate 
jurisdiction  by  appeal,  certiorari^  or  writ  of 
error,  in  all  cases,  as  is  now  or  may  hereafter  be 
provided  by  law.  At  that  time  they  had  no  ap- 
pellate jurisdiction  of  mandamus  to  State  officers, 
and  none  has  since  been  conferred. 

An  examination  of  thf  la^  shows  that  the 
Courts  of  Common  Pleas  never  had  the  right  to 
issue  writs  of  mandamus  to  State  officers. 
Wolf  V,  Com.,  14  Sm.  254. 

The  whole  object  of  the  Act  of  April  7,  1870, 
as  to  the  Common  Pleas  of  Dauphin  County,  was 
to  assist  the  Commonwealth  in  collecting  its  in- 
debtedness. 

June  21,  1879.  The  Court.  Upon  the 
question  of  the  jurisdiction  of  the  Court  of  Com- 
mon Pleas  of  Dauphin  County  to  issue  a  manda- 
nlus  to  a  State  officer  we  adopt  the  opinion  of 
the  learned  President  of  the  Court  below. 

Apart  from  this  question  we  think,  even  if  the 
Court  had  jurisdiction,  the  relator  did  not  show 
himself  entitled  to  the  mandamus  for  which  he 
prayed.  It  is  true  that  by  the  Act  of  April  9, 
1867,  it  was  provided  that  serving  as  county, 
city,  or  borough  superintendent  shall  be  deemed 
a  sufficient  test  of  qualification,  but  the  Act  also 
provides  that  if,  upon  examination  of  the  evi- 
dence of  competency,  it  shall  not  prove  to  be 
such  as  is  required,  or  if  objection  be  made  in 
conformity  with  the  4th  section  of  the  Act  of 
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April  17,  1865,  the  Superintendent  of  Common 
Schools  shall  appoint  two  competent  persons, 
himself  being  the  third,  to  examine  the  person 
elected,  and  if,  upon  such  examination,  his 
qualifications  are  found  insufficient,  the  commis- 
sion shall  not  issue.  The  answer  of  the  re- 
spondent  shows  that  such  objections  were  made, 
the  committee  appointed,  and  a  report  made 
unfavorable  to  the  relator.  It  is  clear,  we  think, 
that  it  is  only  where  no  objections  are  interposed 
that  the  proviso  that  serving  as  county,  city,  or 
borough  superintendent  shall  be  deemed  a  suffi- 
cient test  of  qualification  applies.  Such  service 
may  have  shown  that  the  candidate  was  entirely 
disqualified. 

Judgment  affirmed. 

Per  Curiam.  Paxson,  Woodward,  and 
Sterrett,  JJ.,  absent. 


July,  '76,  12$.  Feb.  14,  1879. 

Guillou  V.  Peterson. 

Partnership  —  Limited  partner — Liability  cf, 
when  general — Liability  of  partnership  for 
trust  funds  fraudulently  loaned  to  firniy  and 
lost  in  its  business —  Trustees —  Cestui  que  trusty 
when  not  ajfected  by  knowledge  of  trustee — 
Notice. 

Where  a  limited  partnership  fails  to  record,  in  the  man- 
ner prescribed  by  the  Acts  of  Assembly,  an  agreement  for 
a  renewal  of  the  partnership,  the  liability  of  the  special 
partner  becomes  general. 

A  pi^rtnership  to  whom  a  trustee,  who  is  also  a  copart- 
ner, fraudulently  loaned  the  assets  of  the  trust  estate,  which 
were  lost  by  the  firm  in  the  course  of  its  business,  is  liable 
to  the  trust  estate  for  the  value  of  the  securities  so  lost,  if 
the  partners  have  knowledge  that  such  securities  were  not 
the  individual  property  of  the  trustee  so  loaning  them ; 
aliter^  if  the  firm  have  not  such  knowledge. 

Cestuis  que  trustent  are  not  prevented  from  recovering 
against  a  special  partner  in  such  a  firm,  whose  liability  has 
become  general  by  a  failure  to  comply  with  the  require- 
ments of  the  Limited  Partnership  Act,  by  the  fact  that 
their  trustee  had  knowledge  of  an  agreement  between  the 
partners  that  the  liabili^  of  such  special  partner  riiould 
be  limited  to  the  capital  mvested  in  the  business. 

Cestuis  que  trustent  are  not  bound  by  acts  done  or 
knowledge  possessed  by  a  trustee  when  acting  beyond  the 
scope  of  his  authority,  much  less  when  hb  acts  are  fraud- 
ulent and  criminal. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit,  by  Ren^  Guillou,  administrator  c. 
t.  a.  of  the  estate  of  Samuel  L.  Haven,  deceased, 
against  Pearson  S.  Peterson,  Edward  W.  Gould, 
Theodore  R.  Strong,  and  Jesse  White,  Jr.,  late 
copartners,  trading  as  Gould,  Strong  &  Co.  The 
writ  was  returned  "served"  as  to  P.  S.  Peterson, 
and  ''nihil  habet"  as  to  each  of  the  other  de- 


fendants, and  the  case  was  proceeded  in  against 
Peterson  alone. 

The  plaintiff  in  his  narr.  claimed  to  recover 
the  sum  of  ^28,437. 50,  being  the  proceeds  of 
sale  of  125,000  United  States  5-20  bonds,  and 
also  the  sum  of  145,314.09,  being  the  proceeds 
of  sale  of  471  shares  of  the  stock  of  the  Pitts- 
burgh, Ft.  Wayne  &  Chicago  R.  R.  Co.,  belong- 
ing to  the  estate  of  Samuel  L.  Haven,  deceased, 
sold  by  the  firm  of  Gould,  Strong  &  Co.,  and 
applied  to  the  use  of  the  firm.  The  defendant 
pleaded  generally,  non-assumpsit,  and  specially, 
that  he  was  a  special  partner  of  the  firm  of  Gould, 
Strong  &  Co.,  having  contributed  in  cash  the 
sum  of  |2o,ooo,  under  articles  of  partnership 
for  the  transaction  of  a  banking  and  brokerage 
business  in  the  city  of  New  York,  pursuant  to  the 
provisions  of  the  Acts  of  the  Legislature  of  the 
State  of  New  York  in  reference  to  limited  part- 
nerships, which  limit  the  liability  of  a  special 
partner  to  the  amount  of  capital  contributed  by 
him. 

The  plaintiff  traversed  the  plea  of  special  part- 
nership, and  joined  issue. 

The  suit  was  originally  brought  in  the  Old  Dis- 
trict Court,  and  was  tried  before  Briggs,  J.,  who 
upon  motion  of  the  defendant's  counsel  entered 
a  non-suit.  A  rule  was  afterwards  granted  to 
show  cause  why  the  non-suit  should  not  be  taken 
off,  which,  upon  argument  before  a  full  bench, 
was  discharged.  (Reported  i  Weekly  Notes, 
118.) 

No  writ  of  error  was  taken  at  that  time,  but 
after  the  establishment  of  the  present  Courts  of 
Common  Pleas,  suit  was  again  brought  in  the 
Common  Pleas  No.  2.  Upon  the  trial,  before 
Pratt,  J.,  the  following  fects  appeared  in  evi- 
dence:— 

Edward  W.  Gould,  Theodore  R.  Strong,  and 
Jesse  White,  Jr.,  of  the  city  of  New  York,  and 
Pearson  S.  Peterson,  of  the  city  of  Philadelphia, 
formed  a  limited  partnership  Nov.  7,  1866,  pur- 
suant to  the  provisions  of  the  Acts  of  the  Legis- 
latiu-e  of  the  State  of  New  York  in  reference  to 
limited  partnerships,  under  the  firm  name  of 
Gould,  Strong  &  Co.,  for  the  transaction  in  the 
city  of  New  York  of  the  business  of  buying  and 
selling  stocks  and  gold  on  commission,  making 
loans,  and  collecting  promissory  notes,  drafts, 
and  bills  of  exchange.  Peterson  contributed  as 
special  partner  the  sum  of  |2o,ooo  in  cash,  to 
which,  by  the  articles  of  partnership,  his  liability 
was  limited.  In  the  articles  of  partnership  it  was 
provided,  inter  alia^  that  Peterson  should  not 
transact  any  business  on  account  of  the  partner- 
ship, nor  be  employed  for  that  purpose  as  agent, 
attorney,  or  otherwise,  and  further,  that  the 
general  partners  should  not  engage  in  any  specu- 
lation of  any  kind,  without  the  consent  in  writing 
of  the  copartners.    The  partnership  was  to  com- 
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mence  on  Nov.  10,  1866,  and  to  terminate  on 
Nov.  10,  1867,  when  it  was  renewed  for  another 
year.  The  renewals — of  which  there  were  five — 
were  in  writing,  and  signed  by  all  the  parties  to 
the  original  articles,  but  were  not  recoided. 

Theodore  R.  Strong  and  Thomas  S.  Shepherd 
were  appointed  executc^rs  of  the  will  of  Samuel 
L.  Haven,  of  the  city  of  New  York,  who  died 
in  the  fall  of  1865.  Strong,  as  the  acting  execu- 
tor, had  possession  of  the  assets  of  the  estate, 
took  charge  of  the  books,  kept  the  accounts,  and 
signed  as  executor.  Among  the  assets  which 
came  into  his  hands  upon  the  decedent's  death 
were  300  shares  of  the  stock  of  the  Pittsburgh, 
Ft.  Wa3me  &  Chicago  R.  R.  Co.,  subsequently 
increased  to  513  shares  by  the  terms  of  the  lease 
to  the  Penna.  R,  R.  Co.,  and  ^29,000  U.  S.  7-30 
Treasury  notes,  which  notes  (except  liooo,  sold) 
were  loaned  the  firm  of  Gould,  Strong  &  Co., 
by  Strong,  as  executor,  during  the  month  of  Feb. 

1867,  to  be  used  by  them  as  collateral  security 
for  loans  of  money,  which  the  firm  were  unable 
to  obtain  upon  their  own  collaterals.  The  7-30 
notes  were  returned  by  the  firm  on  June  19, 

1868,  and  were,  during  July  of  the  same  year, 
converted  into  United  States  5-20  bonds.  On 
July  8, 1868,  Strong  loaned  the  firm,  as  executor, 
^25,000  of  these  bonds,  which  were  sold  by 
Gould  to  Jay  Cooke  &  Co.  Dec.  14,  187 1,  for 
$28,437.50,  to  pay  a  loan  for  the  security  of 
which  they  were  pledged  by  the  firm.  On  Sept. 
28,  1869,  Strong  loaned  the  firm,  as  executor, 
513  shares  of  the  stock  of  the  Pittsburgh,  Ft. 
Wayne  &  Chicago  R.  R.  Co.,  which  were  trans- 
ferred to  Gould,  Strong  &  Co.  on  the  books  of 
Winslow,  Lanier  &  Co.,  the  transfer  agents  of 
the  company,  which  the  firm  frequently  used  as 
collateral  for  loans,  and  of  which  471  shares, 
which  were  pledged  to  the  City  Bank  for  a  loan 
of  145,000,  were  sold  on  January  22,  1872,  by 
the  firm  for  l45»3i4.o9,  with  which  they  paid 
the  bank.  The  remaining  42  shares  were  trans- 
ferred by  the  firm  to  Shepherd,  who  then  first 
became  aware  of  these  loans  of  the  assets  of  the 
estate.  These  stocks  and  bonds  were  used  during 
the  years  they  were  held  by  the  firm  as  collaterals 
to  raise  money,  which  was  used  in  their  business 
of  carrying  stocks  for  their  customers.  They 
were  entered  upon  the  firm's  blotter  as  having 
been  received  from  Strong,  as  executor,  and  were 
posted  in  the  Stock  Ledger  under  the  heading  of 
"T.  R.  S.  Ext."  The  dividends  and  coupons 
were  collected  by  the  firm,  and  credited  in  the 
general  ledger  to  Strong  as  executor.  •  The  loan 
of  the  stocks  and  bonds  was  made  with  the 
knowledge  of  all  the  general  partners,  and  Peter- 
son himself  was  informed  of  the  loan  of  the  7-30 
treasury  notes  either  by  Strong  or  Gould  in  a 
conversation  between  them  in  April,  1868,  when 
the  firm  was  in  trouble  arising  from  the  panic 


in  Atlantic  Mail  Stock,  but  he  was  not  directly 
informed  of  the  loan  of  the  stock  or  bonds. 
Peterson  did  not  go  over  to  New  York  often, 
but  monthly  statements  of  the  business  of  the 
firm  were  sent  him,  and  one  of  the  firm 
corresponded  with  him  every  day.  Peterson 
drew  nothing  from  the  firm  the  first  two  years 
beyond  the  interest  on  his  capital,  according  to 
the  terms  of  the  articles  of  partnership.  But  by 
the  renewal  of  Nov.  10,  1868,  his  interest  in  the 
firm  was  changed,  and  he  was  permitted  to  draw 
out  an  amount  equal  to  that  drawn  out  monthly 
by  Gould  or  Strong.  Accordingly  on  Nov.  10, 
1869,  in  addition  to  the  interest  on  his  capital, 
and  the  usual  monthly  credits,  he  drew  out  the 
sum  of  I6000,  to  equalize  the  amount  drawn  out 
by  Gould  or  Strong  to  that  date,  but  he  did  not 
replace  it  with  additional  capital.  On  Jan.  10, 
1872,  the  ledger  account  with  "Pearson  S. 
Peterson,  Special,"  shows  that  he  had  drawn  out 
the  sum  of  122,500.  The  firm  of  Gould,  Strong 
&  Co.  failed  on  January  16,  1872,  in  conse- 
quence of  losses  in  stock  speculation,  but  the 
evidence  as  to  the  time  when  they  began  to 
speculate  was  indefinite. 

The  statutes  of  New  York  in  reference  to 
limited  partnership  limit  the  liability  of  the  spe- 
cial partner  for  the  debts  of  the  partnership  to 
the  amount  of  cash  contributed  by  him  to  the 
capital,  and  further  provide  that  every  renewal 
or  continuance  of  such  partnership  beyond  the 
time  originally  fixed  for  its  duration,  shall  be 
certified,  acknowledged,  and  recorded,  and  an 
affidavit  of  a  general  partner  be  made  and  filed, 
and  notice  given,  in  the  manner  required  for  its 
original  formation,  and  that  every  such  partner- 
ship which  shall  be  otherwise  renewed  or  con- 
tinued shall  be  deemed  a  general  partnership. 

And  further  that  no  part  of  the  sum  which  any 
special  partner  shall  have  contributed  to  the 
capital  stock  shall  be  withdrawn  by  him,  or  paid 
or  transferred  to  him  in  the  shape  of  dividends, 
profits,  or  otherwise,  at  any  time  during  the 
continuance  of  the  partnership;  and  if  such 
capital  be  withdrawn  the  special  partner  shall  be 
liable  to  return  it. 

The  counsel  for  the  defendant,  at  the  close  of 
the  plaintiff's  evidence,  moved  for  a  non-suit, 
which  the  Court  entered,  and  upon  motion  re- 
fused to  take  off,  entering  judgment  for  the  de- 
fendant. 

The  plaintiff  took  this  writ  of  error,  assigning 
for  error  the  entry  of  non-suit. 

Samuel  Dickson  and  John  C.  Bullitt  (with 
them  were  Robert  H,  McGrath  and  Victor 
Guillou)  for  plaintiff  in  error. 

At  the  end  of  the  first  year  of  the  partnership 
the  defendant  became  a  general  partner,  because 
the  certificate  of  renewal  of  the  partnership  was 
not  recorded  as  required  by  the  statutes  in  refer- 


Digitized  by 


Google 


270 


WEEKLY  NOTES  OF  CASES. 


ence  to  limited  partnership.  But  even  without 
that,  he  became  a  genend  partner,  for  he  re- 
mained in  business  after  the  alteration  of  the 
articles  of  partnership  in  iS68.  Conducting 
business  after  such  alteration  converts  the  part- 
nership into  a  general  one. 

Lachaise  v,  Marks,  4  E.  D.  Sm.  610. 
The  action  is  for  money  had  and  received  by 
the  defendant's  firm,  and  is  based  upon  the  re- 
ceipt of  the  bonds  and  stocks  by  the  firm,  the  use 
of  them  in  their  business  for  years,  the  transfer  and 
sale  of  the  stocks  and  bonds,  and  the  appropria- 
tion of  the  proceeds  to  partnership  purposes. 
No  attempt  was  made  to  proceed  in  tort,  but  the 
action  is  an  equitable  one,  and,  as  a  bill  in 
equity  would  lie  to  recover  the  bonds  and 
stocks,  in  specie,  if  in  possession  of  the  firm,  all 
the  partners  are  equitably  liable  for  the  conver- 
sion, the  proceeds  having  been  used  for  their 
benefit  and  relief.  The  case  is  within  the  prin- 
ciple of — 

Marsh  v.  Keating,  2  CI.  &  Fin.  250. 
Stone  V.  Marsb,  6  Barn.  &  Cress,  551. 
Sadler  v,  Lee,  6  Beavan,  324. 
Ex  parte  Heaton  (Buck,  386)  and  ex  parte 
Apsey  (3  Bro.  Ch.  C.  265),  cited  on  the  other 
side,  are  distinguishable,  for  the  moneys  were 
appropriations  by  guilty  partners  to  partnership 
purposes,  and  not,  as  in  this  case,  loans  to  the 
firm  of  funds  which  came  fraudulently  into  the 
possession  of  the   firm  and  were  then  appro- 
priated by  the  firm  to  their  own  use. 

It  was  not  a  case  of  felony  on  the  part  of 
Strong,  who  held  the  assets'  rather  as  a  trustee 
than  as  an  executor,  and  the  loan  of  the  assets, 
though  made  at  his  risk,  does  not  defeat  his 
action  for  their  recovery.  The  ground  of  the 
action  is  the  receipt  by  the  firm  of  the  proceeds 
of  sale  of  these  securities. 

When  a  partner  borrows,  money  generally, 
without  saying  for  whom,  the  fact  of  its  being 
used  in  the  firm  is  prima  facie  evidence  upon 
which  to  sustain  an  action  against  the  firm. 
Jaques  v.  Marquand,  6  Cowen,  497* 
Where  one   partner  in   the   firm  name  but 
without  the  actual  authority  of  hip  partners,  ob- 
tains money,  and  applies  it  to  rtie  fise  of  the  firm, 
the  firm  becomes  liable  the  instant  the  applica- 
tion of  the  money  to  firm  purposes  is  made. 
Hogan  V,  Reynolds,  8  Ala.  60. 
Manufacturers'  and  Mechanics'  9^uik  v.  Gore  &  Co., 

15  Mass.  75. 
Boardman  v.  Gore,  15  Id.  331. 
Harper  v.  Lamping,  33  Cal.  6^. 
The  defendant  is  liable,  for  He  had  both  actual 
and  constructive  knowledge  of  these  loans.     His 
actual  knowledge  of  the  use  of  the  trust  funds 
was  derived  from  the  conversation  with  the  two 
partners  in  1868.     These  transactions  were  con- 
tinuous, and  his  knowledge  extends  to  all.     It  is 
admitted  that  his  three  co-partners  knew  of  the 
loan  of  the  securities,   which  they  frequently 


used  m  their  business.  Notice  or  knowledge  of 
any  one  partner  is  notice  or  knowledge  affect- 
ing all  the  rest,  or  rather  the  partnership  as  a 
whole. 

Parsons  on  Partnership,  196. 
The  defendant  had  constructive  knowledge, 
for  a  general  partner  is  presumed  to  know  all  die 
business  of  the  firm.  Assuming  that  he  was  a 
special  partner,  by  the  articles  of  partnership, 
the  books  of  the  firm  were  open  to  his  examina- 
tion, which  showed  the  entry  of  these  loans  firom 
Strong,  as  executor,  and  the  defendant  knew  of 
the  trouble  of  the  firm  arising  out  of  the  Atlantic 
Mail  panic.  He  had  the  means  of  information 
at  hand,  and  it  was  his  duty  to  have  availed  him- 
self of  it. 

If  knowledge  of  fraud  can  be  imputed  to  the 
other  partners — if  they  knew,  or  ought  to  know 
that  trust  moneys  are  being  employed  in  the 
partnership  business— they  will  be  bound,  and 
will  be  liable  for  a  breach  of  trust  in  case  of  their 
misapplication. 

Lindley  on  Partnership,  328. 
The  limitation  of  the  defendant's  liability  in 
the  articles  of  partnership  could  not  affect  the 
rights  of  third  persons. 

Leggett  V,  Hyde,  58  N.  Y.  272. 

Ontario  Bank  v.  Hennessey,  48  N.  Y.  545. 
That  the  defendant  was  deceived   will  not 
avail  him,  as  against  the  plaintiff,  who  may  re- 
cover if  Strong  cannot. 

Bohlen's  Estate,  25  Sm.  304. 

David  W,  Sellers  and  Sharp  (with  whom  was 
Alleman)^  for  defendant  in  error.  The  de- 
fendant is  not  responsible  for  the  use  of  the 
securities  by  his  partners  in  the  business  of  the 
firm,  because  by  the  articles  of  partnership  his 
liability  is  limited  to  the  amount  of  capital  con- 
tributed by  him,  and  the  terms  of  the  articles 
were  known  to  the  executor  when  the  securities 
were  loaned.  Haven's  Estate  is  therefore 
chargeable  with  knowledge  of  the  terms  of  the 
articles  of  partnership.  The  plaintiff  succeeds  to 
the  rights  of  the  estate  as  they  stood  upon  the 
failure  of  Gould,  Strong  &  Co.,  and  stands  in 
Strong's  shoes.  But  Strong's  knowledge  pre- 
cludes an  action  for  recovery.  To  hold  the  con- 
trary would  amount  to  the  admission  of  the  doc- 
trine of  implied  authority  in  one  panner  to  bind 
his  copartners,  when  by  the  articles  of  partner- 
ship they  expressly  dissent  from  being  so  bound. 
Such  a  doctrine  is  repudiated  in — 

Yeager  v.  Wallace,  7  Sm.  365. 

Feigley  v.  Sponeberger,  5  W.  &  S.  $64. 

Spooner  v,  Thompson,  48  Vt.  259. 

Alderson  v.  Pope,  i  Camp.  404  (note),  a. 

Batty  V.  McCundie,  3  C.  &  P.  202. 

Gallway  v.  Matthew  &  Smithson,  10  East,  264. 

Parsons  on  Partnership,  95. 

Story,  Id.  1 28. 
Assuming  that  the  defendant  withdrew  his 
capital,  the  plaintiff  does  not  pursue  the  appro- 
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,  priate  remedy  which  is  by  bill  in  equity  against 
-the   firm  to  enforce  the  return  of  the  capital 
withdrawn. 

The  defendant  is  not  liable  because  he  was  not 
a  party  to  the  embezzlement  of  the  securities. 
The  general  proposition  that  all  the  members  of 
a  firm  are  liable  for  property  embezzled  by  one 
or  more  of  its  members  is  not  sustained  in — 

Ex  parte  Heaton,  Buck,  386. 

Ex  parte  Apsey,  3  Bro.  Ch.  Rep.  266. 

Jaques  v,  Marquand,  6  Cowen,  497. 

Gnibb  V.  Cotlrell,  12  Sm.  23. 

Qay  V,  Cottrell,  6  H.  408. 
To  charge  the  firm  with  liability  all  its  mem- 
bers must  be  implicated  in  the  breach  of  trust. 
All  the  partners  must  either  know  whence  the 
money  came  or  know  that  it  did  not  belong  to 
the  partner  using  it. 

Lindley  on  Partnership,  327. 
The  case  is  one  in  which  two  parties  have 
trusted  a  third,  and  both  have  been  deceived. 
Strong  was  trusted  by  Haven's  Estate  and  by  his 
partner.  The  securities  were  not  borrowed  upon 
the  credit  of  the  firm,  for  the  defendant  neither 
expressly  nor  impliedly  assented  to  be  liable  for 
their  value.  The  defendant  is  within  the  princi- 
ple, where  a  loss  must  fall  upon  one  of  two  inno- 
cent persons,  both  being  free  from  blame, 
melior  est  conditio  defendentis. 

Grubb  V,  Cottrell,  12  Sm.  23. 
Marsh  v,  Keating  (2  CI.  &  Fin.  250),  is  not 
in  conflict  with  the  view  contended  for.  Fount- 
leroy,  who  was  not  trustee,  used  the  stocks  law- 
fully in  possession  of  the  firm.  The  embezzle- 
ment was  committed  by  him  after  the  liability  of 
the  firm  had  arisen  upon  a  lawful  contract  within 
the  scope  of  the  partnership  business  and  known 
to  all  the  partners. 

In  Stone  v.  Marsh  (6  B.  &  C.  551)  the  firm 
received  the  proceeds  of  estate  under  a  forged 
power  of  attorney.  The  felony  committed  was 
forgery  only. 

In  Hogan  v,  Reynolds  (8  Ala.  60)  there  was 
no  pretence  of  embezzlement.  The  answer  to 
the  argument  that  the  defendant  is  liable  because 
he  had  actual  and  constructive  knowledge  of  the 
fraudulent  use  of  these  securities  is  found  in  the 
evidence.  Gould  testified  tfeit  the  defendant, 
although  he  knew  of  the  loan  of  the  7-30*5,  was 
not  aware  of  the  subsequent  loans.  And  Strong 
declared  that  the  books  of  the  firm  were  not  in 
the  defendant's  possession  after  the  failure,  and 
were  at  no  time  submitted  to  his  inspection. 
And  further  the  account  with  Strong  as  executor 
shows  that  these  transactions  were  those  of  a  de- 
posit and  brokerage  account,  showing  no  evidence 
of  a  loan  of  the  securities  to  the  firm. 

May  7, 1879.  The  Court.  The  Court  below 
having  entered  a  judgment  of  non-suit  against 
the  plaintiffs  upon  the  trial,  we  have  but  to  con- 


sider the  single  question  whether  there  was  suffi- 
cient evidence  to  entitle  the  case  to  go  to  the 
jury. 

The  case  of  the  plaintiffs,  as  presented,  was 
this:  On  the  seventh  day  of  November,  1866, 
the  defendants,  Edward  W.  Gould,  Theodore  R. 
Strong,  and  Jesse  White,  Jr. ,  of  the  city  of  New 
York,  and  Pearson  S.  Peterson,  of  the  city  of 
Philadelphia,  entered  into  articles  of  copartner- 
ship, under  the  name  of  Gould,  Strong  &  Co., 
for  the  purpose  of  <*  buying  and  selling  stocks  on 
commission,  making  loans,  collecting  promissory 
notes,  drafts,  and  bills  of  exchange."  The  part- 
nership was  in  the  form  of  and  was  intended  to 
be  a  limited  partnership,  the  three  gentlemen 
first  named  being  the  general  partners,  residing 
in  New  York,  where  the  business  was  to  be  con- 
ducted, and  the  said  Peterson  being  the  special 
partner,  and  contributing  the  sum  of  $20,000  as 
cash  capital.  The  partnership  was  renewed  an- 
nually to  1871  inclusive;  but,  by  an  admitted 
informality  in  the  renewals,  Peterson  became  a 
general  partner  at  the  end  of  the  first  year,  so  far 
as  the  public  are  concerned,  and  continued  so 
until  its  termination.  As  between  the  partners 
it  remained  a  special  partnership.  The  agree- 
ment further  specified  that  the  general  partners 
should  not  engage  in  speculations  of  any  kind ; 
that  Peterson,  the  special  partner,  should  not  in 
any  event  be  liable  for  the  debts  or  obligations  of 
the  firm  beyond  the  amount  of  capital  (|2o,ooo) 
contributed  by  him,  and  that  he  should  transact 
no  business  for  the  firm,  nor  be  employed  for 
that  purpose  as  agent,  attorney,  or  otherwise. 
Mr.  Peterson  seldom  visited  New  York,  and  ap- 
pears to  have  taken  little,  if  any,  part  in  the  busi- 
ness. 

Theodore  R.  Strong,  one  of  the  i«artners,  was 
one  of  the  executors  of  Samuel  L.  Haven's  will. 
Mr.  Haven  resided  in  New  York,  and  died  in  the 
autumn  of  1865.  The  other  executor,  Thomas 
S.  Shepherd,  took  but  little  charge  of  the  estate. 
Mr.  Strong  was  practically  the  acting  executor. 
In  the  month  of  February,  1867,  Gould,  Strong 
&  Co.  borrowed  from  Mr.  Strong  ;f  28,000  of  the 
United  States  treasury  notes,  known  as  seven- 
thirties,  which  he  held  as  executor,  and  which 
belonged  to  Samuel  L.  Haven's  estate.  These 
notes  remained  in  the  possession  of  the  firm,  and 
were  used  by  them  for  the  purpose  of  raising 
money,  until  Jiane,  1868,  when,  having  been 
called  in  by  the  Government,  they  were,  on  the 
19th  of  that  month,  converted  into  other  bonds, 
known  as  five-twenties.  Whether  the  conversion 
was  by  Strong  or  the  firm  is  not  clear.  In  Strong's 
account  as  executor  with  the  firm  he  is  credited, 
on  July  6,  1868,  with  $28,000  seven-thirties  at 
$109,  less  commission,  $31,453.80,  and  on  the 
same  day  he  is  debited  with  $28,000  five-twenties 
new,  at  $io8J^,  $30,485.     Within  a  few  days 


Digitized  by 


Google 


272 


WEEKLY  NOTES  OF  CASES. 


thereafter  ^25,000  of  these  five-twenties  were  en- 
tered on  the  blotters  and  ledger  of  the  firm  as 
loans  from  Strong.  They  were  used  for  the  busi- 
ness of  the  firm,  as  stated  by  Mr.  Strong,  **to 
pay  for  stocks  that  we  were  carrying  for  our  cus- 
tomers," and,  again,  "these  stocks  and  bonds 
were  used  during  the  years  they  were  held  by 
Gould,  Strong  &  Co.  as  collaterals  to  raise 
money;  this  money  was  used  in  our  business.'* 
The  five-twenties  thus  loaned  to  the  firm,  and 
thus  used  by  them,  were  never  returned  to  Strong, 
but  were  sold  to  Jay  Cooke  &  Co.,  by  Mr.  Gould, 
on  December  14,  1871  for  ^28,437.50,  and  the 
proceeds  used  to  pay  a  loan  for  which  they  had 
been  pledged  by  Gould,  Strong  &  Co.  For  the 
like  purpose  of  raising  money,  the  firm  borrowed 
from  Strong,  in  1869,  513  shares  of  the  stock  of 
the  Pittsburgh,  Fort  Wayne,  and  Chicago  Rail- 
way Company,  belonging  to  the  said  estate,  which 
said  stock  was  continuously  used  as  collateral  to 
raise  money  until  January  8,  1872,  when  the 
firm  borrowed  the  sum  of  I45 ,000  from  the  City 
Bank  upon  this  513  shares  of  stock.  The  bank 
was  repaid,  about  January  2 2d  of  the  same  year, 
}45, 314.09,  by  the  sale  of  471  shares  of  said 
stock,  and  the  balance  thereof,  42  shares,  were 
delivered  to  Mr.  Shepherd,  the  other  executor, 
who  appears  to  have  then  learned  for  the  first 
time  of  Mr.  Strong's  misapplication  of  the  securi- 
ties belonging  to  Mr.  Haven's  estate. 

Gould  and  White  were  cognizant  of  all  these 
transactions,  and  were  active  participants  therein. 
There  was  evidence,  and  for  the  purposes  of  this 
case  it  must  be  taken  as  true,  that  Mr.  Peterson 
knew  of  the  transaction  of  the  seven-thirties. 
Strong  says  *'  he  (Peterson)  knew  of  the  loan  of 
the  treasury  notes.  He  knew  they  belonged  to  me 
as  executor.  He  got  that  information  from  either 
Mr.  Gould  or  myself,  we  were  both  present.  I 
don't  know  which  of  us  told  him.  That  was  in 
April,  1868." 

No  question  has  been  made,  indeed  none  could 
be  made,  as  to  the  liability  of  Strong,  Gould,  and 
White  to  Mr.  Haven's  estate  upon  this  state  of 
facts.  Strong,  the  executor,  was  guilty  of  fraud 
upon  the  said  estate,  and  Gould  and  White  were 
participants  therein.  It  was  a  misapplication  of 
the  assets  of  the  estate,  to  use  the  polite  and  con- 
siderate term  in  general  use  to  express  a  breach 
of  trust.  In  the  language  of  the  law  and  of  com- 
mon honesty  it  was  an  embezzlement.  It  was  not 
the  case  of  a  loan  of  unemployed  funds  by  an 
executor  to  his  fitm,  for  the  purpose  of  gaining 
interest  for  his  cestuis  que  trustenty  but  of  the 
loan  of  interest-bearing  securities  to  enable  the 
firm  to  carry  on  its  operations.  Such  breaches 
of  trust  have  become  so  frequent  and  so  startling 
the  last  few  years,  that  we  would  fail  in  our  duly 
were  we  to  omit  to  mark  them  when  they  come 
before  us  with  the  seal  of  pur  stem  condemnation. 


It  remains  to  consider  the  question  of  Mr.  Peter- 
son's liability.  The  right  of  the  plaintiff  to  waive 
the  tort,  and  sue  in  assumpsit  for  money  had  and 
received,  is  too  well  settled  to  need  either  argu- 
ment or  the  citation  of  authority.  It  is  alleged, 
however,  that  Mr.  Peterson  is  not  liable,  for  the 
reason,  among  others,  that  **  by  the  terms  of  tiie 
partnership  articles  he  was  to  be  liable  only  to 
the  extent  of  the  capital  he  had  contributed,  and 
the  terms  of  those  articles  were  known  to  the 
executor  of  Haven's  will  when  the  securities  were 
delivered  for  use."  This  position  concedes  Pe- 
terson's liability  to  the  extent  of  |2o,ooo.  It 
assumes,  however,  that  the  estate  of  Mr.  Haven 
is  in  no  better  position  than  Strong,  the  execu- 
tor, would  be  ?  Is  this  position  sound  ?  I  con- 
cede that  if  Strong  had  advanced  his  own  money 
or  his  own  securities  to  the  firm,  he  would  be 
bound  by  the  limitation  in  the  agreement  be- 
tween the  partners.  But  this  suit  is  not  by  Strong 
or  for  his  benefit.  The  securities  he  loaned  the 
firm  were  not  his  property.  They  belonged  to 
Mr.  Haven's  estate.  In  the  ordinary  legitimate 
dealings  of  an  executor  with  the  assets  of  an 
estate,  the  parties  in  interest  are  bound  by  his 
acts,  and  perhaps  affected  with  notice.  In  such 
case  he  may,  in  a  qualified  sense,  be  regarded  as 
their  agent.  But  surely  this  principle  cannot  ap- 
ply where  an  executor  is  acting  in  fraud  of  the 
rights  of  the  estate.  It  is  opposed  to  every  well- 
settled  principle  applicable  to  trust  funds.  Trust 
property  squandered  by  a  faithless  trustee  can  be 
followed  wherever  found,  and,  if  ear-marked, 
equity  will  lay  its  strong  hand  upon  it,  and  restore 
it  to  its  rightful  owner ;  such  owner  is  not  bound 
by  what  his  trustee  has  done  or  omitted  to  do, 
and  may  repudiate  or  rescind  his  contracts,  sav- 
ing of  course  the  rights  of  innocent  third  parties. 
Mr.  Strong  was  not  acting  for  his  cestuis  que 
trustent  ^\itn  he  loaned  these  securities  to  his 
firm ;  he  was  acting  in  direct  antagonism  to  them ; 
he  was  embezzling  their  securities ;  he  was  doing 
that  which  was  a  sufficient  cause  for  his  removal 
by  the  court  having  jurisdiction  of  his  accounts. 
We  think  that  the  owners  of  the  securities  loaned 
by  the  executor  to  his  firm  occupy  a  very  different 
position  from  the  executor  himself,  ana  that  they 
are  not  to  be  affected  with  his  knowledge  of  the 
private  understanding  or  agreement  between  the 
partners.  That  the  acts  of  a  trustee  in  excess  of 
his  powers  are  not  binding  upon  his  cestuis  que 
trustent^zs  decided  in  Bohlen's  Estate  (25  P.  F.  S. 
304).  Much  more  so  when  the  act  is  not  a  mere 
excess  of  power,  but  a  clear  and  fraudulent  abuse 
of  it. 

It  is  said,  however,  that  Mr.  Peterson  is  not 
liable,  for  the  further  reason,  that  the  power 
of  one  partner  to  bind  the  others  is  at  most  an 
implied  power ;  that  each  partner  is  the  agent  of 
his  copartners  only  when  acting  in  the  scope  of 
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his  power  and  in  the  usual  course  of  the  business 
of  the  firm,  and  that  when  his  agency  is  denied 
or  forbidden  by  his  copartner,  with  notice  to  the 
party  assuming  to  deal  with  him,  as  the  agent  of 
the  firm,  his  act  is  not  that  of  the  firm,  but  his 
individual  act  only.  As  an  abstract  proposition 
this  is  correct.  (Story  on  Partnership,  sections 
128  and  130,  and  n.  i,  p.  218;  Parsons  on  Part- 
nership, 95 ;  Gallway  v,  Matthew,  10  East,  264; 
Spooner  v.  Thompson,  48  Vermont,  259 ;  Fieg- 
ley  r.  Sponeberger,  5  W.  &  S.  564 ;  Yeager  v. 
Wallace,  7  P.  F.  S.  365.)  It  does  not  apply  to  this 
case  as  it  stood  before  the  jury  when  the  judgment 
of  non-suit  was  entered.  The  cause  has  been 
argued  upon  the  theory  that  the  securities  were 
borrowed  for  the  purpose  of  using  the  money  in 
wild  speculations  prohibited  by  the  agreement  of 
partnership.  The  evidence  is  not  so.  The  money 
was  used  in  the  business  of  the  firm,  carrying 
stocks  for  their  customers,  etc. 

It  is  true  the  failure  of  the  firm  was  caused  by 
speculations  in  stocks  in  1872,  but  there  is  no 
evidence  that  they  were  engaged  in  such  specu- 
lations at  the  time  the  securities  were  borrowed, 
or  that  the  securities  were  used  for  any  such  pur- 
pose. The  borrowing  of  securities  may  be  re- 
garded as  the  equivalent  of  borrowing  money  so 
far  as  the  responsibility  of  the  firm  is  concerned. 
This  has  always  been  considered  as  among  the 
implied  powers  of  partnership,  and  when  exer- 
cised by  a  partner  in  the  name  of  the  firm,  for 
the  business  of  the  firm,  and  the  proceeds  so  ap- 
plied, it  has  always  been  held  to  bind  the  firm 
unless  actual  notice  can  be  traced  to  the  person 
loaning  the  money  that  the  partner  had  no  au- 
thority for  such  purpose.  Our  own  books  are 
meagre  in  authority  upon  the  question  of  the  re- 
sponsibility of  a  firm  under  such  circumstances. 
It  has  been  largely  discussed  in  England,  how- 
ever, in  a  series  of  cases  growing  out  of  the  for- 
geries of  one  Fauntleroy,  who  was  convicted 
and  executed  for  his  offence.  Marsh  v.  Keating 
(2  Clark  &  Fin.  250),  is  fhe  leading  one  of  those 
cases.  There  the  stock,  the  proceeds  of  which 
went  into  the  firm,  was  sold  upon  a  forged  power 
of  attorney. 

The  firm  of  Marsh  &  Co.  had  certain  certifi- 
cates of  stock  belonging  to  Keating,  one  of  their 
customers.  Fauntleroy,  a  partner  in  the  bank- 
ing house  of  Marsh  &  Co.,  forged  a  power  of 
attorney  and  caused  the  stock  to  be  sold.  The 
receipt  of  the  proceeds  of  the  sale  of  the  stock 
was  not  entered  in  any  of  the  ordinary  books 
of  the  defendant's  firm,  nor  did  the  sum  ever 
come  into  the  yearly  balances  of  the  firm.  It 
was  entered  only  to  the  credit  of  the  bank,  in  a 
pass-book  kept  between  them  and  their  agents, 
Martin  &  Co.,  and  it  was  the  duty  of  Fauntleroy, 
as  between  himself  and  copartners,  to  have  en- 
tered the  said  sum  in  the  books  of  Marsh  &  Co., 


if  he  intended  it  for  their  account.  Fauntleroy 
also  continued  to  make  regular  entries  of  credit 
to  Keating  for  dividends  collected  on  the  stock, 
as  if  these  dividends  had  been  regularly  received 
from  time  to  time.  The  partners  of  Fauntleroy 
were  ignorant  of  the  fraud,  but  the  Court  said 
they  might  with  common  diligence  have  known 
it,  and  held  them  responsible,  though,  in  point 
of  fact,  the  money  had  not  been  received  by 
them,  but  was  embezzled  by  Fauntleroy.  Stone 
V,  Marsh  (6  Barn.  &  Cres.  551),  was  another 
case  growing  out  of  the  same  series  of  forgeries. 
Here  Fauntleroy  was  one  of  the  trustees  of  the 
stock  sold,  as  well  as  a  partner  in  the  house  of 
Marsh  &  Co.  He  executed  a  power  of  attorney 
to  transfer  the  stock,  and  forged  the  names  of 
his  co-trustees.  The  stock  was  sold  under 
this  forged  power,  and  the  proceeds  received  by 
Marsh  &  Co.  in  the  same  manner  as  has  been  de- 
scribed in  Marsh  v.  Keating.  Lord  Tenterden, 
C.  J.,  held  that  it  was  the  duty  of  the  banking 
house  to  place  the  money  to  the  credit  of  the 
trustees,  and  that  no  ignorance  on  the  part  of 
any  of  them,  nor  any  neglect  on  the  part  of  the 
house  arising  from  a  misplaced  confidence  reposed 
by  them  in  one  of  themselves,  to  which  the  plain- 
tiffs were  no  parties,  can  deprive  the  plaintiffs  of 
their  money.  In  Sadler  v.  Lee  (6  Beavan,  324) 
the  facts  were  similar,  except  that  there  was  no 
forgery.  The  stock  was  clandestinely  sold  upon 
a  genuine  power  of  attorney  by  one  of  the  part- 
ners and  a  credit  given  to  the  firm  for  the  pro- 
ceeds. The  sale  was  concealed  from  the  other 
partners,  and  the  dividends  accounted  for  as  if 
actually  received.  The  plaintiff's  trustees  were 
not  regular  customers  of  the  firm,  but  Lord 
Langdale  held  that  the  difference  was  immaterial. 
The  partners  were  held  liable,  on  the  ground 
that  the  bankers  received  the  proceeds  of  the 
sale.  It  was  attempted  to  distinguish  these  cases 
from  the  one  in  hand  by  the  fact  that  in  each  of 
them  the  stocks  were  received  by  the  firm  in  the 
regular  course  of  business.  I  am  unable  to  see 
the  distinction.  The  wrong  done  here  on  the 
part  of  the  firm  was  in  converting  the  securities. 
It  is  manifest  they  had  the  custody  of  them  for 
Strong  and  collected  the  interest  and  dividends 
for  him.  The  account  shows  this.  Afterwards 
they  borrowed  the  securities  from  Strong.  This 
did  not  authorize  their  conversion.  It  imposed 
an  obligation  to  return  them  in  specie.  If  sold, 
it  was  the  duty  of  the  firm  to  have  carried  the 
proceeds  to  Strong's  credit  as  executor.  Instead 
of  doing  so,  Gould  sold  the  five-twenties,  and 
with  the  proceeds  paid  a  debt  of  the  firm,  while 
the  railway  stock  went  to  pay  the  ^45,000  due 
to  the  bant.  For  both  these  debts  Mr,  Peterson 
as  a  general  partner,  was  individually  liable.  It 
is  entirely  in  the  course  of  the  regular  business 
of  the  firm  to  pay  its  own  debts.    I  regard  the 
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case  in  hand  as  stronger  than  those  cited,  for  the 
reason  that  the  firm  got  the  benefit  of  every 
dollar  realized  from  ^e  securities,  while*  in 
Marsh  v,  Keating  and  Stone  v.  Marsh,  Faunt- 
leroy  cheated  his  firm  as  well  as  the  owner  of 
the  stock  by  appropriating  to  his  own  use  the 
money  received  from  the  sale  of  said  stock. 

It  is  not  meant  to  advance  'the  broad  proposi- 
tion that  where  one  abuses  his  trust  and  thereby 
obtains  the  means  to  advance  money  to  a  part- 
nership, he  thereby  raises  a  contract  between  the 
partnership  and  the  person  whose  money  has 
been  so  used.  The  rule  is  thus  laid  down  in 
Lindley  on  Partnership,  at  page  327  : — 

**  If  a  partner,  being  a  trustee,  improperly 
employs  the  money  of  his  cestui  que  trust  in  the 
partnership  business,  or  in  payment  of  the  part- 
nership debts,  this  alone  is  not  sufficient  to  en- 
title the  cestui  que  trust  to  obtain  repayment  of 
his  money  from  the  firm."  To  the  same  point 
are  Ex  parte  Heaton  (Buck.  386) ;  Ex  parte 
Apsay  (3  Bro.  Ch.  C.  266);  Jacques  r.  Marquand 
(6  Cowen,  497).  If  Mr.  Strong  had  sold  the 
securities  belonging  to  Haven's  estate  and  placed 
the  proceeds  in  the  firm  as  his  share  of  the 
capital,  or  had  loaned  it  to  the  firm  as  his  own 
money  and  without  knowledge  on  their  part 
that  it  was  trust-money,  they  would  not  have 
been  liable  to  an  action  by  the  representatives  of 
Haven's  estate.  Here  the  securities  belonging 
to  the  estate  were  sold  by  the  firm,  with  know- 
ledge of  the  true  ownership,  and  the  proceeds 
used  to  pay  its  debts.  This,  under  the  authori- 
ties treating  Mr.  Peterson  as  a  general  partner, 
which  we  think  he  is,  would  make  him  liable 
without  notice  or  knowledge  on  his  part  of  the 
borrowing  of  the  securities  or  their  conversion 
by  his  partners. 

But  even  if  we  treat  Mr.  Peterson  as  a  special 
partner  so  far  as  Haven's  Estate  is  concerned, 
this  judgment  must  be  reversed.  As  before  ob- 
served, the  right  to  recover  against  the  general 
partners  is  undoubted.  It  is  equally  clear  as  to 
Mr.  Peterson  if  he  had  notice  of  these  transac- 
tions, or  might  or  ought  to  have  known  them. 
There  was  evidence  that  he  did  not  know.  Not 
as  to  all,  perhaps,  or  to  the  full  extent  of  their 
operations;  but  he  knew  in  April,  1868,  that  his 
firm  had  borrowed  ^28,000  of  the  securities  of 
the  Haven  estate  from  the  executor.  Then  was 
the  time  for  Mr.  Peterson  to  speak.  Had  he 
spoken  then,  as  he  should  have  done,  Mr. 
Haven's  estate  might  have  been  saved  from 
ruin^  his  firm  from  the  subsequent  insolvency, 
and  his  own  estate  from  the  peril  of  this  litiga- 
tion. A  man  who  is  brought  face  to  face  with 
such  an  irregularity  as  this  on  the  part  of  his 
firm  cannot  shut  his  eyes  and  refuse  to  see  it. 
Whether  we  regard  the  transaction  as  a  wrong  to 
.  the  estate,  or  a  violation  of  the  partnership  agree- 


ment in  regard  to  speculation,  it  was  ample  to 
put  Mr.  Peterson  upon  inquiry  as  to  the  nature 
of  the  transactions  of  his  firm,  and  if  he  chose 
to  sleep  upon  such  a  disclosure,  he  has  no  one  to 
blame  but  himself.  It  is  no  answer  to  this  to 
say  that  the  seven-thirties  were  returned,  and 
that  he  had  no  subsequent  notice.  It  was  for 
the  jury  to  say  whether  the  alleged  return  was 
anything  more  than  a  matter  of  bookkeeping, 
and  for  any  other  purpose  than  that  of  exchang* 
ing  the  form  of  the  securities.  In  any  event,  he 
had  a  right  to  examine  the  books,  and  after  the 
irregularity  referred  to,  it  was  his  duty  to  have 
done  so.  Such  examination  would  have  dis- 
closed the  conversion  of  the  securities  belonging 
to  the  Haven  estate,  and  the  application  of  the 
proceeds  to  the  payment  of  the  debts  of  his  firm. 
He  must  now  be  charged  with  the  knowledge  he 
might  and  ought  to  have  acquired. 

We  are  of  opinion  that  the  case  should  have 
gone  to  the  jury,  and  that  it  was  error  to  enter  a 
judgment  of  non-suit. 

The  judgment  is  reversed,  and  a  procedendo 
awarded. 

Opinion  by  Paxson,  J. 

[Note.* — An  agreement  fora-limitcd  partnership  which 
is  not  properly  advertised  or  otherwise  brought  within  the 
terms  of  the  statutes  upon  that  subject  is,  as  to  third  parties, 
a  general  partnership.  On  the  other  hand,  it  is  binding  in 
all  its  limitations  upon  the  partners  themselves,  notwith- 
standing the  failure  to  comply  with  the  statutes. 

There  are,  however,  two  states  of  circumstances  sug- 
gested by  the  principal  case  affecting  parties  sui  juris 
where  a  question  as  to  the.  general  liability  of  a  special 
partner  could  arise,  first :  Where  a  credit  is  given  by  one 
having  knowledge  of  the  existence  of  such  articles  of  co- 
partnership, but  wUh^ut  knowiedgt  that  the  law  has  nvi 
been  complied  uith,  whtn  in  fact  it  has  not  been ;  and, 
second :  Where  credit  is  given  by  one  with  knowledge  of 
the  articles,  and  with  the  further  knowledge  of  a  failure 
to  comply  with  the  law.  It  might  well  have  been  thought  in 
the  early  administration  of  the  limited  partnership  law,  that 
where  a  creditor  at  the  time  of  giving  credit  had  knowl- 
edge of  the  existence  of  an  agreement  for  a  limited  part- 
nership, but  no  knowledgi  of  a  failure  to  comply  with 
the  law,  and  the  failure  to  fomply  with  it  was  only,  so  to 
speak,  in  an  immaterial  matter  (such,  for  example,  as  an 
omission  to  advertise),  that  he  could  not  treat  the  partner- 
ship as  a  general  one,  and  we  are  not  aware  of  any  de- 
cided case,  even  at  this  day,  where  this  precise  state  of 
facts  existed,  and  the  partnership  was  held  to  be  a  general 
one.  It  is  plain,  however,  both  upon  reason,  and  the  au- 
thority of  Andrews  v,  Schott  (10  Barr,  47),  that  an  omis- 
sion to  comply  with  the  statute  in  so  material  a  respect  as 
the  failure  to  contribute  the  capital  stipulated  for,  would 
make  the  partnership  a  general  one,  if  the  creditor  did  not 
hnow,  when  the  credit  was  given,  that  the  capital  had  not 
been  paid  in.  If,  on  the  other  hand,  he  did  know  of  this 
fact,  it  would  not  seem  unreasonable  to  hold  that  his  ac- 
tion must  be  first  against  the  copartnership  as  a  limited  one, 
and  then  in  equity  to  compel  the  speaal  partner  to  con- 
tnbute  the  capital  agreed  for.  The  opinion  in  the  case  of 
Andrews  v,  Schott  is  doubtless  to  the  effect  that  a  failure 
of  such  a  character  to  comply  with  the  statute  will  create 

•  Contributed  by  Zsmo  S.  Sharp,  Esq.,  of  couasel  for  defendant 
ia  error. 
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a  general  liability  as  to  a  creditor  having  knowledge  of  the 
existence  of  a  special  partnership  agreement  But  the  facis 
in  that  case  were  very  different  from  those  suggested  by 
as.  A  limited  partnership  was  there  formed  consisting  of 
Harvey  W.  Andrews,  a  general  partner,  and  one  Harris, 
a  special  partner— the  latter  contributing  1 1 0,000  as  his 
capital  in  the  business.  Fifteen  days  after  this  partaefship 
had  expired,  a  new  limited  partnership  was  formed,  con- 
sisting of  said  Andrews  aad  John  L.  Wilson  as  general 
partners,  and  Harris  as  a  special  partner,  it  being  stipu  • 
lated  that  the  latter  should  contribute  1 10,000.  Harris 
nc^er  did  contribute  the  money  to  the  latter  firm,  but  the 
old  firm  having  turned  over  all  its  assets  to  the  new  (the 
former,  however,  still  owing  debts),  Harris  and  his  part- 
ners considered  that  in  that  way  he  had  paid  in  the  $10,000 
to  the  latter  firm ;  and  his  defence  was  that  the  plaintiffs 
ktMW  when  they  gave  the  credit  that  he  was  a  special  partner. 
The  affidavit  of  defence,  however,  did  not  set  up  that  the 
creditor  knew  the  true  state  of  the  facts  above  set  forth. 
The  language  of  the  opinion  is  broad  enough  to  cover  the 
case  put  by  us,  but  the  facts  do  not  warrant  so  broad  a 
statement  of  the  principle,  and  the  opinion  has  since  been 
much  criticised  in  argument,  and  in  Mr.  Troubat's  "  Law 
of  Limited  Partnership,"  p.  65,  note  (2),  and  ^,  1 14-122 
and  596. 

That  a  creditor  having  knowledge  of  the  terms  of  an 
agreement  between  partners  is  bound  by  it,  would  seem 
to  be  sustained  by  the  weight  of  authority,  and  Batty  v. 
McCundie  (3  C.  &  P.  202),  well  illustrates  this  principle. 
The  defendants  in  that  case  became  shareholders  in  a 
newspaper,  the  prospectus  of  which  stated  that  they  were 
not  partners,  and  were  Hot  to  be  liable  for  more  than  their 
subscriptions.  The  plaintiff  firm  sued  for  the  price  of  stock 
furnished  to  the  newspaper.  One  of  them  had  had  know- 
ledge of  the  terms  of  the  prospectus,  and  Parke,  J.,  said 
to  the  jury :  *•  If  you  believe  the  evidence,  ...  I  tell 
you  that  in  point  of  law  the  plaintiffs  cannot  recover." 

Now  whilst  the  opinion  in  the  above-reported  case  re- 
cognizes this  principle,  it  is  said  that  it  caruiot  apply  when 
an  executor  is  acting  in  fraud  of  the  rights  of  his  testator's 
estate.  But  it  is  submitted  that  this  should  make  no  differ- 
ence if  the  acts  constituting  the  fraud  are  not  known  of  by 
the  copartner  defendant.  If  Peterson  knew  when  the  stocks 
were  used  that  they  were  trust  funds,  or,  if,  during  their 
use,  he  should  have  learned  the  fact,  and  did  not  do  so; 
or,  if  he  did  learn  of  it,  or  should  have  done  so,  and  did 
not  do  what  he  could  to  remedy  the  wrong  done  the  trust, 
but  concurred  in  concealing  the  fraud,  he  should  be  held 
liable  for  the  loss.  The  action  might  doubtless  be  in 
assumpsit,  though  scientifically  the  ground  of  recovery 
would  seem  to  be  more  appropriately  referable  to  the 
fraudulent  participation  in  the  use  of  trust  funds  and  sound 
in  tort 

It  is  submitted,  moreover,  that  Bohlen*s  Estate  (25  P. 
'  F.  Smith,  304)  does  not  apply  to  the  case  under  discussion. 
■  There  A.  and  B.  were  trustees.  B  was  in  Europe,  and 
gave  A.  a  power  of  attorney  to  act  for  him  in  the  manage- 
ment of  the  trust.  A.  acting  for  himself  and  B.,  under 
the  power  from  the  latter,  transferred  stocks  belonging  to 
the  torust  and  embezzled  the  proceeds.  It  was  held  that 
the  joint  action  of  all  the  trustees  being  necessary  to  a 
valid  transfer,  and  the  power  of  attorney  being  void,  as 
being  a  delegation  of  a  discretion,  the  transfer  was  void, 
and  the  company  making  the  transfer  was  held  liable  to 
the  trust  estate. '  It  will  be  seen  from  an  examination  of 
the  case,  however,  that  if  all  the  trustees  had  joined  in 
making  Uie  transfer  (the  legal  right  to  convert  into  other 
securities  being  conceded)  and  they  had  then  embezzled 
the  proceeds,  no  action  could  have  been  sustained  against 
the  corporation — its  officers  being  ignorant  of  the  fraudu- 
lent design. 

As  to  liability  for  embezzled  assets.    This  subject  has 


been  little  discussed  in  this  country.  Even  in  the  case  of 
Jacques  v,  Marquand  (6  Cowen, 497),  what  was  said  upon 
the  subject  was,  in  strictness,  not  necessary  to  the  conclu- 
sion reached.  The  same  may  be  said  of  Clay  v,  Cottrell 
(6  Harris,  408).  The  opinions  in  these  cases,  however, 
do  fli%  recognize  the  principle  first  laid  down  in  ex  parte 
Heaton  (Buck,  386),  and  afterwards  in  ex  tarte  Apsey  (3 
Bro.  Ch.  C.  265).  It  may  be  stated,  in  almost  the  very 
words  used  by  Lord  Thurlow,  in  ex  parte  Apsey,  thus: 
when  one  by  abusing  his  trust,  advances  the  trust  funds  to 
his  partnership,  that  will  not  raise  a  contract  between  the 
partnership  and  the  person  whose  money  it  is — the  part- 
ners being  ignorant  of  the  breach  of  trust.  On  the  other 
hand,  it  was  admitted  in  ex  parte  Heaton,  that  if  the  part- 
ners of  the  trustee  had  known  or  had  had  the  means  of 
knowing  that  the  funds  used  were  those  of  a  trust,  they 
would  have  been  liable.  We  cannot  see,  however,  and 
we  do  not  ondcTBlaDd  the  cases  to  decide,  that  the  simple 
fiict  of  being  informed  of  the  use  of  trust  funds  in  the  firm's 
business  midces  it  liable.  The  partner  who  is  not  a  trustee 
must  have  done  some  act  amounting  to  a  ratification  of  the 
acts  of  the  trustee  partner;  or, "have  been  guilty  of  some 
fraud ;  such,  for  example,  as  concealment  of  the  wrongful 
act  from  those  interested  in  the  trust  funds.  The  con- 
trary theory  would  manifestly  have  no  good  reason  to 
support  it. 

It  is  also  well  established  by  Marsh  v,  Keating  (2  CI. 
&  Fin.  250)  and  kindred  cases,  that  if  the  trust  funds 
come  to  the  possession  of  the  partnership  in  the  usual 
course  of  their  business,  as,  for  example,  by  a  deposit  of 
securities  with  them  for  safe  keeping  or  for  sale,  and  after 
the  liability  pf  the  firm  has  attoched  one  of  the  partners 
embezzles  the  funds,  the  firm  will  be  responsible.  The 
distinction  between  the  two  classes  of  cases  would  seem 
to  be  plain.  In  the  one  case  the  primary  act  is  one  <  f 
embezzlement  on  the  part  of  the  partner.  In  the  oiher  the 
primary  act  is  one  of  lawful  contract  with  the  firm,  and, 
of  course,  in  the  latter  case,  it  can  make  no  difference  after 
the  contract  with  them  is  made,  what  becomes  of  the  pro- 
perty for  which  the  firm  had  become  liable. 

In  the  principal  case  the  main  p)int  decided  by  the 
Court  would  seem  to  be  that  there  was  enough  evidence 
to  go  to  a  jury  of  Mr.  Peterson's  knowledge  of  the  use  «  f 
the  funds  of  the  tnLst,  and  of  his  acquiescence  in  their 
use ;  or,  at  least,  of  his  silence  when  he  should  have 
informed  the  parties  in  interest  of  the  matter,  to  involve 
him  in  the  fraud  of  the  embezzling  partner.  ] 


^/ftccac^ 


V.  Reese. 


March  28,  1879. 


Jan.  '78,  302. 

Rules  of  Court — Power  of  Court  to  make  and 
interpret — Expert  testimony  as  to  handwriting 
—  Cannot  be  based  on  knowledge  acquired  for 
the  purpose  of  testifying — Comments  by  Court 
on  evidence. 

It  is  within  the  power  of  a  Court  to  make  and  enforce 
a  rule  allowing  the  admission  in  evidence  of  an  instru- 
ment sued  on  without  proof  of  its  execution,  unless  notice 
is  given  to  the  other  side  of  an  intention  to  impeach  it. 

An  expert  cannot  be  admitted  to  give  his  opinion  as  to 
whether  an  instrument  was  written  by  a  certain  person, 
when  his  acquaintance  with  the  person's  handwritmg  was 
obtained  for  the  purpose  of  testi^ing. 

Where  one  party  alleges  that  the  body  and  signature  of 
an  instrument  were  written  by  the  same  person,  and  the 
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Other  party  the  contrary,  it  is  admissible  to  ask  an  expert 
witness  whether,  in  his  opinion,  the  two  parts  arc  in  the 
same  handwriting. 

Although  parts  of  a  charge,  when  taken  alone,  may 
seem  erroneous  and  may  clearly  show  the  opinion  of  the 
Court  as  to  the  questions  of  fact  at  issue,  yet  it  is  not  error 
if,  taking  the  chairge  as  a  whole,  the  questions  are  furly  left 
to  the  jury. 

Error  to  the  Common  Pleas  of  Chester  County. 

Debt,  by  Margaret  Reese  against  John  Reese, 
on  a  sealed  note  for  I993,  dated  March  17, 1857, 
and  drawn  by  defendant  in  favor  of  plaintiff. 

This,  in  the  Court  below,  was  an  appeal  from 
an  award  by  arbitrators  in  favor  of  plaijitiff  for 
i  199 7. 04.  Defendant  filed  an  affidavit  of  de- 
fence in  which  he  averred  that  the  note  on  which 
suit  was  brought  was  never  executed  by  him. 
Pleas,  non  est  factum  .and  set-oiT. 

On  the  trial,  before  Butler,  P.  J.,  the  plain- 
tiff offered  the  note  in  evidence ;  defendant  ob- 
jected because  no  proof  was  made  of  its  execu- 
tion by  defendant,  whose  plea  of  non  est  factum 
required  it.  The  Court  overruled  the  objection 
because  no  notice  had  been  given  of  an  inten- 
tion to  impeach  the  execution  of  the  note,  in 
accordance  with  Rule  of  Court  No.  XIX.,  which 
reads  as  follows : — 

In  all  cases  where  the  plaintifTs  cause  of  action  or  the 
defendant's  j»et  off,  is  founded  in  whole  or  in  part  on  any 
bond,  note,  or  other  instrument  in  writing,  and  staled 
specially  in  the  pleadings,  or  notice  given  fifteen  days 
before  the  first  day  of  the  term  at  which  the  cause  is  set 
down  for  trial,  the  same  may  be  given  in  evidence  without 
proof  of  its  execution,  unless  the  opposite  party  shall,  at 
least  eight  days  before  the  first  day  of  said  term,  give  no- 
tice to  the  party  offering  such  instrument  that  he  requires 
such  proof  to  be  produced. 

Plaintiff  then  closed,  and  defendant  testified 
that  he  had  never  executed  the  note,  nor  seen  it 
before  trial.  Other  witnesses  testified  that  the 
plaintiff  had  in  their  presence  said  defendant 
owed  her  nothing.  Defendant  called  E.  H. 
Rauch,  an  expert  witness,  and  offered  to  ask 
him  whether,  in  his  opinion,  the  same  person 
executed  the  signature  that  executed  the  body  of 
the  note.     Objection  sustained ;  exception. 

The  same  witness,  after  he  had  testified  that 
he  was  unacquainted  with  defendant's  hand- 
writing until  shortly  before  the  trial,  when  it  had 
been  shown  him — he  supposed  for  the  purpose  of 
preparing  the  case — was  asked  whether,  in  his 
opinion,  the  signature  to  the  note  was  in  defend- 
ant's handwriting.  Objection  sustained;  ex- 
ception. 

The  defendant,  in  rebuttal,  produced  wit- 
nesses who  swore  they  had  seen  defendant  sign 
the  note ;  the  body  of  the  note  was  admitted  to 
be  in  the  handwriting  of  a  third  party. 

The  Court,  in  the  general  charge,  speaking  of 
the  evidence  of  the  statement  made  by  plaintiff 
that  defendant  owed  her  nothing,  said,   inter 


alia,  as  follows :  [**As  she  was  talking  to  strangers 
she  was  under  no  obligation  to  tell  them  the 
truth  about  her  business] I  only  sug- 
gest these  thoughts ;  they  arise  naturally  out  of 
the  evidence  and  must  be  considered  by  you  in 
reaching  a  correct  conclusion.  They  are  for 
you  entirely.  In  respect  to  them,  the  Court 
does  not  mean  to  bias  your  minds  in  the  least. 

Speaking  of  the  testimony  of  Rauch,  the  ex- 
pert, the  Court  said :  **  You  will  say  what  weight 

shall  be  attached  to  his  testimony [I 

say  to  you  that  to  such  testimony,  in  my  judg- 
ment, little  weight  should  be  attached.]  .... 
The  case  presents  questions  of  fact  only.  You 
will  consider  them  with  care.  .  .  i  .  I  submit 
the  case  to  you." 

Verdict  for  plaintiff  for  1(1511.20,  and  judg- 
ment thereon.  Defendant  took  this  writ,  assign- 
ing for  error,  inter  alia,  the  admission  of  the 
note  without  proof  of  its  execution,  the  rulings 
on  evidence  above  given,  and  the  portions  of 
the  charge  above  quoted  in  brackets. 

C  Jf.  Pennypackery  for  plaintiff  in  error. 
The  construction  of  the  rule  by  the  Court 
below  worked  injustice  to  defendant,  and  can  be 
revised  here. 

Stirling  v,  Ritchey,  17  S.  &  R.  263. 

Magill's  Appeal,  9  Sm.  430. 

Brennan's  Estate,  15  Sm.  16. 
Moreover,  the  notice  required  was  given  by 
the  affidavit  of  defence ;  the  plea  also  denied  the 
execution  of  the  note. 

The  testimony  of  experts  that  the.  whole  of 
an  instrument  was  written  by  the  same  hand  is 
receivable. 

Fulton  V,  Hood,  10  C.  370. 

Burk holder  v.  Plank,  19  Sm.  225. 

Ballentine  v.  White,  27  Sm.  26. 

Power  V.  Frick,  2  Grant's  Cases,  307. 
The  charge  was  so  strongly  against  us  as  to  be 
clearly  error. 

Wm,  B.  Waddell  (with  him  H.  H,  Gilkyson), 
for  defendant  in  error. 

The  Court  had  the  power  to  make  the  rule 
and  to  interpret  it,  and  this  Court  will  not  inter- 
fere in  the  construction  of  rules  of  practice. 

Snyder  v.  Bauchman,  8  S.  &  R.  336. 

Rundel  v,  Keeler,  7  Watts,  237. 

Frank  v,  Calhoun,  9  Sm.  381. 

Coleman  v.  Nantz,  13  Ibid.  178. 

Carey  v.  Comm.,  4  Brewster,  62. 

Andrews  v.  Bank,  25  Pitts.  L.  J.  133. 

The  opinion  of  the  expert  as  to  whether  the 
body  of  the  note  and  the  signature  were  in  the 
same  handwriting  was  inadmissible,  as  there  was 
no  standard  by  which  to  judge  of  defendant's 
handwriting ;  the  body  of  the  note  was  admittedly 
in  another's  handwriting. 

The  recognized  rule  as  to  comments  on  evi- 
dence is  that  a  Judge  may  express  opinions, 
provided  the  case  is  not  withdrawn  from  the 
jury. 
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'Williams  v,  Cair,  i  Rawie,  420. 
Ditmars  v.  Comm.,  11  Wr.  335. 
Mahoney  v.  Evans,  I  Sm.  84. . 
Ralston  v.  Groff,  5  Sm.  278. 
Borke  v.  Maxwell's  Admrs.,  31  Sm.  139. 

May  5,  1879.  The  Court.  The  rule  is 
within  the  power  of  the  Court  to  make,  and 
filing  an  affidavit  of  defence  is  not  the  requisite 
notice  to  put  a  party  to  proof  of  execution  of 
the  writing.  There  can  be  nothing  in  the  alle- 
gation that  '*  the  construction  of  the  rule  by  the 
Court  worked  injustice  to  John  Reese,"  nor  was 
it  a  favor  to  Margaret  Reese.  The  first  witness 
called  by  the  latter  testified  that  she  saw  the 
former  sign  his  name  to  the  note.  With  that 
witness  presefit,  both  parties  having  knowledge 
of  what  she  would  say,  the  whole  contention 
would  seem  to  have  been  to  obtain  a  construc- 
tion of  the  rule,  and  we  are  not  convinced  that 
therd  was  error  or  hardship  in  the  interpretation. 
It  would  be  an  extreme  case  which  would  require 
reversal  because  of  error  in  admitting  a  writing 
without  preliminary  proof  of  signature,  when, 
in  a  subsequent  stage  of  the  trial,  positive  evi- 
dence was  given  of  its  execution.  (Hannay 
V.  Stewart,  6  Watts,  487 ;  Gaskell  v.  Morris,  7 
W.  &  S.  32.) 

The  last  four  assignments  are  to  portions  of 
the  charge.  By  themselves,  some  of  these  seem 
erroneous ;  but  are  not,  taken  with  the  context. 
For  instance,  the  sentence  "As  she  was  talking 
to  strangers,  she  was  under  no  obligation  to  teU 
them  the  truth  about  her  business,"  is  in  the 
midst  of  remarks  of  which  the  Judge  says :  ''I 
only  suggest  these  thoughts ;  they  alise  naturally 
out  of  the  evidence,  and  must  be  considered  by 
you  in  reaching  a  correct  conclusion.  They  are 
for  you  entirely.  In  respect  to  them  the  Court 
does  not  mean  to  bias  your  minds  in  the  least." 
Again,  the  subject  of  the  eighth  assignment  is 
not  "  relative  to  the  testimony  of  experts,"  but 
to  the  particular  testimony  of  the  witness  quoted 
immediately  preceding  the  alleged  erroneous 
words.  The  jury  were  expressly  told  that  it  was 
for  them  to  say  what  weight  ^ould  be  attached 
to  the  testimony  of  the  expert,  Mr.  Ranch.  Al- 
though the  charge,  as  a  whole,  very  decidedly 
exhibits  the  learned  Judge's  opinion  in  favor  of 
the  plaintiff,  supported  by  able  argument,  it  is 
not  assigned  that  the  jury  were  misled  thereby. 
He  submitted  every  question  to  the  jury,  saying, 
in  conclusion :  **  The  case  presents  questions  of 
fact  only ;  they  are  entirely  for  you  to  deter- 
mine." 

Rauch,  while  waiting  as  a  witness  for  John 
Reese,  saw  him  write  several  times ;  he  wrote  at 
request  of  his  counsel.  From  knowledge  of 
Reese's  handwriting  thus  acquired,  the  witness 
was  incompetent  to  testify  his  belief  as  to  the 
genuineness  of  the  signature  in  question.    It  has 


never  been  the  practice  in  Pennsylvania  to  per- 
mit a  witness  to  give  an  opinion  when  taught  in 
that  manner.  In  Stranger  v.  Searle  (i  Esp.  4), 
the  witness  had  seen  the  defendant  write  his 
name  several  times  previous  to  the  trial,  for  the 
purpose  of  showing  to  the  witness  his  true 
manner  of  writing.  Lord  Kenyon  rejected  the 
testimony,  saying :  '*  The  defendant  might  write 
differently  from  his  common  mode  of  writing 
his  name  through  design."  The  only  error  ap- 
pearing is  the  overruling  an  offer  to  prove  by  an 
expert  whether,  in  his  judgment,  the  body  of  the 
note  and  signature  were  written  by  the  same 
hand.  ''It  was  ruled  in  Fulton  r.  Flood  ef  a/, 
(10  Casey,  365),  that  the  testimony  of  experts 
is  receivable,  in  corroboration  of  positive  evi- 
dence, to  prove  that  in  their  opinion  the  whole 
of  an  instrument  was  written  by  the  same  hand, 
with  the  same  pen  and  ink,  and  at  the  same  tiine. 
This  case,  indeed,  is  the  converse  of  that,  but 
the  principle  is  undoubtedly  the  same,  whether 
the  evidence  is  of  experts  to  attack  or  support 
the  instrument."  (Per  Sharswood,  J.,  Ballen- 
tine  V.  White,  27  P.  F.  Smith,  20.)  John  Reese 
had  previously  testified  that  he  did  not  sign  the 
note.  Confessedly,  he  did  not  write  the  body 
of  it.  When  one  party  alleges  that  the  body 
and  signatiue  were  written  by  the  same  hand, 
and  the  other  the  contrary,  what  can  be  more 
clearly  admissible  than  testimony  of  one  so 
skilled  as  to  be  able  to  determine  the  point 
by  inspection  ?  Just  here,  if  anywhere,  is  the 
testimony  of  an  expert  competent  and  valu- 
able. It  is  certainly  true  that  the  positive 
declaration  of  a  witness  that  she  saw  the  party 
write  his  name,  if  believed,  cannot  be  overcome 
by  the  opinion  of  an  expert ;  nor  can  it  by  any 
other  kind  of  evidence.  Peradventure,  such 
declaration  may  not  be  credited  by  the  jury,  and 
therefore  evidence  pertinent  to  the  issue  shall  not 
be  rejected  by  the  Court. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Trunkey,  J. 


(Quarter  ^e^stons. 


June  21, 1879. 
In  re  Port  Wardens'  Line  at  Point  Breeze. 

City  of  Philadelphia — Wharf  lines  on  river 
Schuylkill —  Who  may  object  to  plans- — Act  of 
Aprils,  i860. 

In  a  proceeding  under  the  Act  of  April  6,  1850  (P.  L* 
371),  to  establish  wharf  lines  on  the  river  Schuylkill, after 


Digitized  by 


Google 


278 


WEEKLY  NOTES  OF  CASES. 


the  plans  have  l)een  made  by  the  Board  of  Surveyors  and 
approved  by  the  Board  of  Port  Wardens,  objections 
thereto  before  the  Court  can  only  he  made  by  riparian 
owners.  Parties  using  the  river  for  commercial  purposes 
have  no  status. 

Sur  exceptions  to  city  plan. 

The  Board  of  Surveyors  of  the  city  of  Phila- 
delphia in  pursuance  of  the  Act  of  April  6, 
1850  (P.  L.  371),  surveyed  parts  of  the  river 
Schuylkill  at  two  localities,  near  Point  Breeze, 
and  made  plans  thereof  with  wharf  lines,  which 
were  approved  by  the  Board  of  Port  Wardens  of 
the  port  of  Philadelphia,  and  retlimed  to  the 
oflfice  of  the  clerk  of  the  Court  of  Quarter  Ses- 
sions. The  lines  were  not  opposite  each  other, 
nor  were  lines  established  on  the  shore  opposite 
the  lines  in  the  question. 

Section  i,  of  the  said  Act  provides : — 

"That  the  principal  or  assistant  surveyor  of  the  city  of 
Philadelphia,  and  the  recording  or  other  legally  appointed 
surveyors  of  the  districts  of  Spring  Garden  and  Moyamen- 
sine,  and  the  surveyor  of  the  township  of  Blockley,  be 
and  they  are  hereby  authorized  and  empowered,  as  soon 
as  convenient  after  the  passing  of  this  Act  to  survey,  lay 
out,  and  take  proper  soundings  of  the  channel  on  e^h 
side  of  the  river  Schuylkill  from  Fairmount  to  the  river 
Delaware,  for  the  purpose  of  establishing  'wharf  lines 
thereon,  and  make  a  correct  plan  thereof,  with  all  neces- 
sary explanations,  which  plan,  when  approved  by  the 
Board  of  Port  Wardens  of  the  port  of  Philadelphia,  shall 
be  returned  into  the  ofike  of  the  clerk  of  the  Court  of 
Quarter  Sessions  for  the  G>unty  of  Philadelphia,  and  the 
said  Court  shall  thereupon  appoint  a  time  and  place  to 
hear  any  objections  that  may  bie  made  thereto  by  any  owner 
of  property  adjoining  said  river  who  may  think  him  or 
herself  aggrieved  thereby,  of  which  at  feast  ten  days* 
notice  shall  be  given  by  advertisement  in  two  or  more 
newspapers  published  m  the  city  of  Philadelphia,  and  if 
■  any  person  shall  appear  and  object  to  the  survey  and 
wharf  line  so  marked  and  laid  out,  it  shall  be  the  duty  of 
the  said  Court  of  Quarter  Sessions  to  decide  upon  such 
objections,  and  whether  any  and  what  alterations  shall  be 
made  therein,  and  further  direct  the  said  plan,  with  their 
adjudications  thereupon,  to  be  recorded  or  filed  in  the 
omce  of  the  clerk  of  the  said  Court,  which  survey  and 
wharf  lines  shall  thereupon  be  and  remain  unalterable.*' 

The  2d  section  of  said  Act  authorized  lines 
of  portions  of  the  river  to  be  established  from 
time  to  time  in  the  manner  above  provided,  and 
with  the  same  effect  as  if  one  general  plan  had 
been  made. 

On  notice  being  given  according  to  the  Act, 
objections  to  the  surveys  and  lines  were  filed  by 
S.  &  J.  M.  Flanagan,  and  the  matter  was  referred 
to  an  examiner  by  whose  report  it  appeared  that 
the  objectors  used  said  river  for  the  purpose  of 
towing,  etc.,  but  were  not  owners  of  property 
adjoining  the  river.  Also  that  the  lines  fixed 
would  decrease  the  width  of  the  river. 

y.  Warren  Coulston,  for  the  exceptants. 

The  Act  authorizes  the  Court  to  hear  *'any 
person  who  shall  appear  and  object."  The  ob- 
jectors represent  large  commercial  interests  that 
will  suffer  by  a  decreased  width  of  the  river. 


The  plans  are  insufficient  in  not  showing  the 
soundings  and  the  opposite  lines. 

E,  P,  SmitherSy  Assistant  City  Solicitor,  contra. 
The  objectors,  owning  no  property  on  the  river, 
have  no  status.  The  Act  in  terms  confines  the 
objections  to  **  any  owner  of  property  adjoining 
said  river.*'  The  Board  of  Surveyors  guard  the 
channel  of  the  river ;  the  Port  Wardens  conserve 
the  interests  of  commerce ;  and  the  Coiurt  pro- 
tects the  rights  of  the  riparian  owner. 

C.  A.  V. 

June  §5,  1879.  The^  Court.  Exceptions 
dismissed. 


^tmx(vs^Xi  IPleajj— lEquitg. 


C.  P.  No.  2.  March,  1879. 

Fidelity  Co.  v.  Huber. 

Equity — Appointment  of  receiver — Trust  funds  y 
not  ear-marked,  in  the  possession  of  a  former 
agent — Practice, 

Where  trust  property  of  a  character  which  passes  by 
delivery  (e.  g,^  government  coupon  bonds  and  cash)  is  in 
the  hands  of  a  de  facto  trustee,  against  whom  a  bill  for  an 
account  has  been  filed  by  thcf  rightful  trustee,  the  Court 
will  appoint  a  receiver,  th<9ugh  no  fraud  or  misconduct  of 
the  respondent  be  alleged.      * 

Sur  petition  for  appointment  of  receiver.  The 
facts  were  as  follows : — 

Frederick  Gaul,  Sr.,  died  in  June,  1831,  pos- 
sessed of  considerable  property.  By  his  will, 
dated  August  i,  1825,  he  appointed  Frederick 
Gaul,  Jr.,  William  Gaul,  and  Clarissa  Gaul,  trus- 
tees. The  last  survivor  of  them  (Frederick)  died 
in  1871,  having  by  his  will  appointed  Mary  Ann 
Gaul  his  executrix.  Diuing  the  lifetime  of  these 
trustees  certain  s(pcurities  of  the  estate  passed 
into  the  hands  of  Henry  Stiles  as  '*  the  bailee  or 
agent"  of  the  trustees;  and  afterward,  in  1863, 
the  same  passed  into  the  possession  of  James  S. 
Huber.  This  arrangement  was  apparently  in 
accordance  with  the  wishes  of  the  persons  bene- 
ficially interested  in  the  estate.  In  1868  litiga- 
tion was  begun  to  determine  what  portion  of 
the  estate  of  Frederick  Gaul,  Sr.,  did  not  pass 
under  his  will  (it  being  conceded  that  there  was 
considerable  after-acquired  real  estate),  who  was 
entitled  to  the  estate,  and  in  what  proportions. 
This  litigation  proved  protracted  and  compli- 
cated, and  has  not  yet  been  terminated.  In 
April,  1877,  the  Fidelity  Company  was  ap- 
pointed trustee ;  they  filed  the  present  petition, 
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setting  forth  that  there  was  a  large  amount  of 
government  coupon  bonds  and  cash,  the  proceeds 
of  bonds  redeemed  at  the  call  of  the  government, 
in  the  hands  of  Huber,  not  ear-marked,  and  for 
which  no  security  had  been  given  by  Huber; 
and  the  petitioners,  therefore,  prayed  the  ap- 
pointment of  a  receiver.  Certain  of  the  respon- 
dents concurred  in  the  application. 

The  answer  of  the  other  respondents  set  forth 
that  a  considerable  portion  of  bonds  and  money 
so  held  was  not  trust  property,  but  tbcy  made  no 
more  definite  objections. 

John  G.  JohnsoHy  for  petitioners  (with  whom 
were  F,  Woife,  Victor  Guillou^  C.  S.  Fancoast, 
and  Gfo,  W,  Biddle),  for  respondents  in  favor 
of  the  petitioh. 

The  Court  will  appoint  a  receiver  before  the 
evidence  closes  if  it  appear  that  the  defendant  is 
the  custodian  of  property  belonging  to  the  plain- 
tiff, and  that  there  is  probable  peril  to  the  pro- 
perty. 

Ins.  Co.  V,  Kellogg,  5  Weekly  Notes,  477. 

2  Dan.  Ch.  Practice,  177 1. 

Kerr  on  Receivers,  29. 
There  is  no  doubt  that  the  property  covered 
by  the  present  application  is  of  a  character  to  be 
jeopardized  by  being  in  the  custody  of  a  person 
who  has  given  no  security. 

Murray  v.  Lardner,  2  Wall.  no. 

Carpenter  v,  Rommel,  5  Phil.  34. 

F.  L.  Ashhurst  and  Chapman  Biddle,  contra. 
The  object  of  a  receiver  is  to  preserve  proper- 
ty in  statu  quo  during  a  contest. 
Schelecht*s  Ap.,  10  Sm.*i74. 
No  such  necessity  has  been  shown  here. 
High  on  Receivers,  I. 
Kerr  on  Receivers,  8. 
It  has  not  been  alleged  that  the  present  custo- 
dian of  the  property  is  acting  so  as  to  endanger 
its  safety. 

April  21,  1879.  The  Court.  It  appears  by 
the  admitted  facts  in  this  case  that  Huber  is  the 
actual  custodian  of  the  property,  much  of  which 
is  in  coupon  bonds  and  other  investments  not 
car-marked  as  trust  property,  and  that  he  became 
such  custodian  without  any  interest  in  the  pro- 
perty, by  no  decree  or  order  of  any  Court,  but 
by  the  agreement  and  at  the  solicitation  of  the 
parties  in  interest  in  the  year  1863,  when  they 
were  all  upon  friendly  terms. 

It  also  appears  that  since  1868  a  most  pro- 
tracted and  unfortunate  litigation  has  arisen  upon 
all  branches  of  these  trust  estates,  which  finally 
became  so  complicated,  and  threatened  to  be  so 
disastrous,  as  to  force  all  parties  to  an  agreement 
to  refer  dX\  the  matters  in  dispute  under  all  the 
trusts,  to  a  Master  for  final  decision.  Even  this 
reference,  however,  does  not  seem  yet  to  have 
produced  harmony  in  the  conflicting  interests, 
and  an  occasion  for  change  in  some,  of  the  in- 


vestments having  arisen  by  the  call  of  the  United 
States  for  certain  bonds,  this  application  has  been 
made. 

We  think  the  order  asked  for  is  reasonable, 
and  its  tendency  will  be  in  the  direction  of  alle- 
viating the  rancor  of  this  unfortunate  litigation. 

The  property  consists  largely  of  coupon  bonds 
and  cash,  the  product  of  the  called  bonds  of  the 
United  States;  it  is  not  identified  or  ear-marked 
in  any  way  as  trust  property,  and  probably  until 
the  Master's  report  it  could  not  well  be  definitely 
so  marked  with  reference  to  any  of  the  trusts  in 
litigation.  It  is,  therefore,  not  to  speak  of  other 
dangers,  subject  to  the  contingency  of  passing 
into  the  hands  of  a  stranger  to  all  the  trusts  upon 
the  death  of  Mr.  Huber,  whose  executor  or  ad- 
ministrator might,  without  intentional  wrong, 
deem  it  only  prudent  to  retain  it  until  adminis- 
tered in  the  regular  course  of  the  estate,  and 
thus  subject  the  real  owners  to  further  delay,  if 
not  actual  loss.  This  is  a  condition  of  danger 
with  which  no  prudent  business  man  would  be 
satisfied,  and  which  certainly  a  Court  of  Equity, 
bound  to  protect  property  in  its  charge  from 
possible  as  well  as  probable  perils,  cannot  sanc- 
tion. 

We  understand  that  Mr.  Huber,  while  abso- 
lutely denying  that  the  bonds  are  in  any  actual 
danger,  nevertheless  desires  to  be  relieved  of  a 
troublesome  and  thankless  duty.  The  only  real 
objection  comes  from  some  of  the  parties,  who 
appear  to  think  their  interests  imperilled  by  the 
grant  of  anything  their  opponents  ask  for,  and 
others  who  make  opposition  to  this  petition  the 
basis  of  seeking  a  special  advancement,  or  speed- 
ing of  their  own  part  of  the  controversy.  We 
think  none  of  these  objections  of  any  weight. 

Without,  therefore,  any  imputation  of  any 
kind  upon  the  present  custodian,  Mr.  Huber,  and 
without  in  any  way  prejudicing  the  title  of  any 
of  the  claimants  to  any  part  of  the  property,  we 
think  the  facts  present  a  case  where  the  actual 
property  should  be  put  in  the  hands  of  a  receiver 
or  trustee,  to  hold  for  the  benefit  of  all  parties, 
until  the  Master  has  reported,  or  the  rights  of  the 
parties  have  been  otherwise  finally  ascertained. 

With  regard  to  the  petition  of  Edwin  M. 
Lewis,  trustee  of  Martin  Gaul,  we  think  it  not 
advisable  to  make  any  order  at  the  present  time. 
The  subject  matter  is  part  of  what  is  already 
before'  the  Master,  and  it  is  desirable  that  he 
should  be  untrammelled  by  any  indication  in  ad- 
vance of  the  opinion  of  the  Court  upon  any 
single  branch  of  the  large  and  complicated  mat- 
ter referred  by  general  consent  to  his  decision. 

A  trustee  will  therefore  be  appointed,  in  ac- 
cordance with  the  prayer  of  the  petition. 

Opinion  by  Mitchell,  J. 

[The  Guarantee  Trust  and  Safe  Deposit  Com- 
pany was  appointed  Receiver.] 
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C.  P.  No.  2.  June  14, 1879. 

Weir  V.  Shaw. 

Witness  fees — Mileage —  Witnesses  residing  with- 
in the  city  limits  are  entitled  to  mileage — Act  of 
Feb.  22 y  1 8 21 — Doctrine  of  **  contemporanea 
expositio  optima  est  etfortissima  in  lege.*^ 
Appeal  from  prothonotary's  taxation  of  costs. 
There  had  been  a  verdict  in  this  case  for  the 
defendant.     The  prothonotary,  in  taxing  costs, 
allowed  mileage  to  witnesses  residing  in  Roxbo- 
rough,  within  the  city,  and  nine  miles  from  the 
court-house.     The  defendant  took  this  appeal. 
y.  W.  Fatton,  for  the  appellant,  cited — 

Act  of  Feb.  22,  1821,  7  Sm.  Laws,  p.  377,  viz:  "That 
the  fees  to  be  received  by  witnesses  shall  be  as  follows, 
viz.,  each  day's  attendance  when  the  witness  does  not 
reside  in  nor  within  one  mile  of  the  county  seat  62)^ 
cents ;  each  day  .  .  .  where  the  witness  resides  in 
or  within  one  mile  of  the  county  town  50  cents ;  .  ,  . 
mileage,  each  mile  circular  in  travelling  to  and  frOm,  3 
cents." 

The  witnesses  all  live  in  the  county  town,  and 
would  seem  to  be  excluded  by  the  words  of  the 
Act. 

Bennetty  contra. 

It  has  been  the  uniform  practice  to  allow  claims 
like  the  present,  and  there  is  certainly  nothing 
in  the  Act  to  negative  the  right. 

f Mitchell,  J.  Where  the  practice  has  been 
uniform  under  an  Act  of  Assembly  more  than 
fifty  years  old  it  would  not  be  wise  to  disturb  it, 
imless  good  cause  were  shown.] 

FcUton,  in  reply. 

The  question  becomes  of  increasing  import- 
ance with  the  increased  size'  of  the  city.  The 
erroneous  practice  has  grown  up  simply  because 
it  has  not  been  questioned. 

The  Court.    Appeal  dismissed. 


C.  P.  No.  a.  June,  1879. 

Meyers  v.  Elkiiis  et  al. 
Amendments — Act  of  May  4,  iSS2,  F.  L.  574 — 
Wrong  parties — Non-suit —  Where  an  cution 
has  been  brought  agcUnst  defendants  cu  mem- 
bers of  an  unincorporated  society  y  and  it  after- 
wards appears  that  the  associcUion  was  incor- 
poratedy  the  Court  will  not  allow  an  amend- 
ment. 

Motion  for  a  rule  to  take  off  non-suit 
This  action'  was  brought  against  William  L. 
Elkins,  Geo.  W.  Middleton,  Daniel  Underkoffer, 
and  several  others  (naming  them)  "trading  3s 
The  Dunlap  Creek  Oil  Company."  On  the  trial 
the  defendants  produced  the  charter  of  the  Dun- 


lap  Creek  Oil  Company,  and  the  Court,  declining 
to  permit  the  plaintiff  to  amend,  entered  a  non- 
suit. 

StcMkCy  for  the  motion,  cited — 
Leonard  v.  P^ker,  22  Sm.  236. 

The  Court.    Rule  refused. 


C.  P.  No.  3.  July  II,  1879. 

Snyder  v.  Hensel. 
Fractice — Transcript  from  alderman*  s  docket — 

Non  pros —  When  transcript  trecUed  as  a  narr. 

— Notice. 

Rule  to  strike  off  a  non  pros. 

This  was  an  appeal  by  defendant  from  the 
judgment  of  an  alderman,  obtained  August  1 1 , 
1877,  for  ^95. 

The  docket  entries  were  as  follows : — 
Sept  17,  1877.  Copy  of  instrument  filed. 
Sept  22,  1877.  Amdavitof  defence  filed. 
Oct  6,     1877.  Rule  for  judgment  for  want  of  a  sufficicst 

affidavit  of  defence  filed. 
Oct.  27,  1877,  Rule  discharged. 
Mar.  29,  1879.  Nonpros,  for  want  of  a  narr.  by  cider  of 

defendant's  attorney  filed. 
July  9,  1879.     Rule  to  strike  off  non  pros. 

No  notice  was  given  to  the  defendant  by  the 
plaintiff  of  his  intention  to  treat  the  transcript  as 
a  narr. 

A.  L.  Hennershotty  for  the  rule. 

C.  DceoiSy  contra. 

Rule  discharged. 


C  P.  No.  3.  •  July  II,  1879. 

Wood  et  al.  v.  Ward  et  al. 

Affidavit  of  defence  lam — Book  entries  y  when 

not  within  the  Act. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 
The  instrument  filed  was  as  follows : — 
Copy  from  book  of  original  entries  of  plaintiff,  being 
hb  sales  book-^ 

May,  1878. 

Bayer.  laToloe       MUTilto       Mftlan 

number.        H.  B.  H.  B. 

Ward  &  Co.            66            looi  1,885  11 

Ward  &  Co.            67            2005          221  3,992  02 

Ward  &  Co.            68            1502  2,760  59 

etc.  etc.  etc.  

Total  10,646  38 

The  defendants  are  entitled  to  a  credit  of  6,326  42 


4.3 »9  ^ 


Leaving  due 
with  interest  ftom  July  i,  1878. 

S.  S.  HOLUNGSWORTH, 

Att'y  for  plaintifi. 

The  affidavit  of  defence  suggested  that  the 
instrument  filed  was  not  such  as  entitled  the 
plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence. 

G.  H.  Fisher  (with  him  S.  S.  Hollingsworth), 
for  the  rule. 

C.  M.  Husbands y  contra. 

Rule  discharged. 
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56upreme  €ourt. 


Jan.  '78,  84.  Jan.  8,  1879. 

Thompson  v.  Adams  et  al. 

Unincorporated  associations — FhiladciphiaBoard 
of  Brokers — Character  of  seat — Rights  of 
members — Distribution  of  funds  derived  from 
sale  of  seat  of  deceased  member — Rights  of 
secret  equitable  owner  of  seat  cu  against  mem- 
bers of  the  Board — Creditors  of  dececued  legal 
owner. 

The  Constitution  and  articles  of  a  Toluntary  association, 
such  as  the  Philadelphia  Board  of  Brokers,  are  law  as  to 
its  members. 

A  seat  in  the  Philadelphia  Board  of  Brokers  is  not  pro- 
perty in  the  eye  of  the  law,  and  cannot  be  seised  in  exe- 
cution for  the  debts  of  the  members ;  it  is  the  mere  creation 
of  the  Board,  and  is  to  be  held  and  enjoyed  with  all  the 
limitations  and  restrictions  which  the  Constitution  of  the 
Board  have  put  upon  it. 

Under  the  Constitution  and  By-laws  of  the  Philadelphia 
Board  of  Brokers,  the  secret  equitable  owner  of  a  seat 
therein  has  no  right,  as  against  members  of  the  Board, 
who  are  creditors  of  the  legal  owner,  to  share  in  the  pro- 
ceeds of  the  sale  of  the  seat  on  the  death  of  the  legal 
owner. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case  stated,  showing  the  following  facts : — 

The  Philadelphia  Stock  Exchange  (late  Board 
of  Brokers)  is  an  unincorporated  association, 
governed  by  a  Constitution  and  By-laws.  Ori- 
ginally a  seat  in  the  Board  of  Brokers  (/.  /.,  the 
collective  privileges  of  a  full  member  of  the 
Board)  was  valuable  only  during  the  life  or  mem- 
bership of  its  owner;  subsequently,  by  an  amend- 
ment to  said  Constitution,  members  were  allowed 
under  certain  conditions,  to  transfer  their  seats 
for  value,  and  subsequently  to  that  a  clause  was 
added  to  the  Constitution,  giving  value,  upon 
certain  conditions,  to  a  member's  seat  after  his 
death. 

Section  12  of  the  Constitution  is  as  follows: — 

.  .  .  <<  Any  member  shall  have  the  right  to  sell  his 
membership,  subject  to  the  following  conditions:  When  a 
member  wishes  to  sell  his  membership,  the  name  of  the 
proposed  purchaser  shall  be  submitted  to  the  standing 
committee,  and  on  the  approval  of  two-thirds  of  said  com- 
mittee, the  transfer  may  be  made,  provided  the  member 
selling  has  no  unsettled  contracts  or  claims  against  him 
for  stock  differences  or  borrowed  money.    But  any  mem- 


ber may  demand  a  vote  on  such  admission  and  the  appli- 
cant shall  then  be  received,  provrded  not  more  than  fifteen 
black-balls  be  cast  against  him,  and  not  less  than  fifty  balls 
be  cast. 

'*  Where  a  member  dies  his  seat  may  be  sold  by  the  sec- 
retary, and  after  satisfying  the  claims  of  the  members  of 
the  Board,  the  balance  shall  be  paid  to  his  legal  repre- 
sentatives." 

Section  11  of  the  By-laws  is  as  follows: — 

*<  Any  member  who  fails  to  comply  with  his  contracts, 
or  who  becomes  insolvent,  shall  immediately  inform  the 
President  of  the  Board  of  the  fact,  whose  duty  it  shall  be 
to  give  notice  forthwith  from  the  chair,  of  the  failure  of 
such  member,  and  in  case  of  the  refusal  or  neglect  of  such 
delinquent  to  make  such  report  to  the  president,  it  shall 
be  the  duty  of  any  member  naviog  the  knowledge  of  the 
fact  to  report  the  same  forthwith  to  the  standing  commit- 
tee or  the  president,  who  shall  thereupon  appomt  a  com- 
mittee of  three  members,  to  inquire  into  the  fact  and 
report  thereon  without  delay ;  and  if  said  committee  report 
the  charge  to  be  true,  and  the  Board  confirm  the  report, 
said  member  shall  be  suspended ;  and  it  shall  furthermore 
be  the  duty  of  the  standing  committee  upon  receiving  in- 
formation thereof,  or  having,  directly  or  indirectly,  any 
knowledge  of  such  failure  on  the  part  of  any  member  to 
comply  with  his  engagements,  as  above  stated,  to  report 
the  same  without  delay  to  the  president,  and  ask  for  the 
appointment  of  a  committee,  as  before  provided.  And  in 
case  of  the  insolvency  of  any  member,  he  shall  within 
three  (3^  days  make  good  to  the  ^11  amount  thereof  all 
friendly  loans  of  cash  or  stock  from  members,  or  any  over- 
draft on  any  bank.  But  seven  (7)  days  shall  be  allowed 
him  in  which  to  settle  stock  contracts. 

*'  On  application  for  readmission,  a  suspended  member 
may  be  restored  to  his  seat  bv  ballot,  provided,  not  less 
than  fifty  votes  are  cast,  and  mi  more  tnan  fifteen  black 
balls  appear  against  him ;  but  such  application  shall  first 
be  referred  to  the  standing  committee,  whose  duty  it  shall 
be  to  ascertain  that  the  applicant  has  settled  and  arranged 
his  affiurs  to  the  satisfaction  of  his  creditors,  and  that  his 
present  situation  affords  a  reasonable  security  in  future 
transactions. 

**  It  is  expected  from  the  applicant  that  he  will  give  the 
committee  fiill  explanations  on  any  disputed  or  unsatis- 
factory transactions,  and  at  their  request  free  access  to  his 
books  and  papers  for  that  purpose. 

"  A  suspended  member  shall,  if  reinstated,  pay  all  fines 
due  at  the  time  of  his  suspension. 

«« A  suspended  member  presenting  a  certificate  of  dis- 
charge in  full  of  his  debts  under  the  United  States  Bank- 
rupt Law,  becomes  eligible  under  the  rules  reinstating 
suspended  members. 

**  If  anv  suspended  member  fails  fo  settle  with  his  cre- 
ditors within  one  year  from  the  time  of  his  suspension  from 
the  Board,  his  seat  shall  be  sold  by  the  secretary,  and  the 
proceeds  shall  be  paid  pro  rata  to  his  creditors  in  the 

**  No  expulsion  or  suspension  of  a  member  shall  affect 
the  rights  of  creditors  as  provided  for  in  the  Constitution 
and  By-laws."' 

Section  9  of  the  Constitution  is  as  follows : — 
*«  On  the  first  Monday  of  January  of  each  year,  there 
shall  be  elected  a  Standing  Arbitration  Committee,  to 
consist  of  seven  (7)  members,  whose  duty  it  shall  be  to 
investigate  and  decide  all  claims  and  matters  of  difference 
arising  between  members  of  the  Board,  and  also  to  adju- 
dicate such  claims  as  may  be  preferred  against  members 
by  non-members  when  such  non-members  agree  in  writing 
to  abide  by  its  decision.  The  decision  of  this  committee 
shall  be  final,  except  in  ca^es  involving  a  difference  of 
l5cx>,  or  over,  when  either  may  appeal  within  three  (3)  days 
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to  the  Board  for  final  adjudication ;  provided  further,  that 
upon  the  application  of  three  members  of  the  committee, 
any  decision  shall  be  referred  to  the  Board  for  final 
action." 

Subsequently  to  the  passage  of  the  foregoing 
sections  of  the  Constitution  and  By-laws,  Samuel 
A.  Richards  became  a  member  of  the  Board  of 
Brokers,  a  seat  having  been  duly  transferred  to 
him  by  a  then  member  of  the  Board  of  Brokers, 
upon  the  payment  to  the  latter  of  a  valuable  con- 
sideration for  the  same. 

The  said  Richards  remained  a  member  of  the 
Board  until  his  death,  in  May,  1876.  Shortly 
prior  thereto  and  at  the  time  of  his  death,  he  was 
indebted  to  various  members  of  the  Board  of 
Brokers  in  the  sum  of  ^5377.17. 

The  seat  of  said  Samuel  A.  Richards  was  duly 
sold  for  a  price  less  than  sufficient  to  satisfy  his 
indebtedness  to  the  members  of  the  Board.  Upon 
the  request  of  Mr.  John  Moss,  Jr.,  member  of 
the  Board  of  Brokers,  and  a  creditor  of  said 
Richards,  a  meeting  of  the  Standing  Arbitration 
Committee  was  held  on  the  first  day  of  June, 
1876,  pursuant  to  notice,  at  the  Philadelphia 
Exchange  Building,  notice  having  been  duly 
given  to  Mr.  Richards's  personal  representatives, 
and  to  Mr.  Samuel  Gustine  Thompson,  the  plain- 
tiff, who  was  present  and  represented  himself. 
Business  was  transacted  at  the  said  meeting  as 
follows,  as  appears  by  the  following  copy  of  the 
minutes  of  the  said  meeting : — 

In  the  matter  of  the  seat  of  Samuel  A.  Richards,  de- 
ceased, sur  claim  of  creditors. 

Tune  ist,  1876. 

The  committee  met  at  the  request  of  John  Moss,  Jr., 
Esq. ,  a  creditor  of  said  Richards,  deceased,  at  3  o'clock 
P.  M.,  notice  having  been  duly  given  to  Samuel  G. 
Thompson,  who  was  present  for  himself,  and  to  the  per- 
sonal representatives  of  Mr.  Richards.  Mr.  A.  Sycmey 
Biddle  was  present  as  the  attorney  of  the  PlUladelphia 
Stock  Exchange  (late  Board  of  Brokers). 

Mr.  Biddle  stated*that  Mr.  Richards  had  recently  died 
owing  to  various  members  of  the  Stock  Exchange  (late 
Board  of  Brokers)  I3190.88,  which  was  the  balance  due 
his  creditors  in  the  Board,  ai^er  deducting  from  the  sum 
I5377.17 — the  whole  amount  owing  by  him  to  them — the 
sum  of  I2186.29,  wliich  latter  sum  had  been  placed  in 
his  (Moss's)  hands,  as  treasurer  of  the  creditors  of  Mr. 
Richards. 

Mr.  Samuel  G.  Thompson  then  stated  that  the  money 
with  which  the  seat  of  Mr.  Richards  had  beenpurchased, 
had  been  furnished  by  Jiim — Mr.  S.  G.  Tnompson's 
brother  being  a  partner  of  Mr.  Richards.  When  the  firm 
of  Richards  &  Thompson  was  •  dissolved,  Mr.  Richards 
was  given  permission  by  him,  Mr.  S.  G.  Thompson,  to 
use  the  seat  for  one  year,  and  at  the  end  of  that  time  this 
permission  was  renewed,  Mr.  Richards  at  the  dissolution 
of  the  partnership  having  given  a  bill  of  sale  of  the  seat, 
and  a  power  of  attorney  to  transfer  to  Mr.  S.  G.  Thomp- 
son, which  the  latter  still  held.  The  seat  had  until  Mr. 
Richards's  death,  always  been  in  Mr.  Richards's  name, 
and  no  notice  that  the  seat  did  not  belong  to  said  Richards, 
or  claim  that  it  belonged  to  any  one  ebe,  or  that  it  had 
been  paid  for  with  the  money  of  another,  had  ever  been 
brought  to  the  attention  of  any  of  the  officers  or  members 
of  the  Board,  or  was  known  to  any  member  or  officer  of 


the  society  except  to  the  said  Richards.  Mr.  Thompson 
desired  that  the  committee  should  not  take  jurisdiction  of 
the  case,  but  that  it  might  be  settled  in  court,  before  it  bad 
been  settled  by  the  Standing  Arbitration  Committee. 

The  committee  decided,  however,  to  hear  the  claim  of 
the  creditors  of  S.  A.  Richards,  and  to  allow  Mr.  Thomp- 
son to  make  any  claim  before  them  if  he  desired  to  do  so. 
Mr.  Moss,  on  behalf  of  the  creditors  of  Mr.  Richards,  sub- 
mitted a  detailed  statement,  showing  in  an  itemized  form 
the  sums  due  by  Mr.  Richards  at  his  death  to  his  various 
creditors  in  the  Board,  amounting  in  all  to  I5377.I7»  to 
the  liquidation  of  which  said  Richards  had  paid  $21 86. 29, 
leaving  a  balance  due  by  him  to  his  creditors  of  ^3190.88. 
On  motion  of  Mr.  Backman,  the  committee  unanimously 
decided  that  the  claims,  so  as  aforesaid  presented  by  Mr. 
Moss  against  Mr.  Richards's  seat  were  correct,  separatelj 
and  in  the  aggregate,  and  decided  that  the  said  Samuel  A. 
Richards,  at  his  decease  owed  these  sums  respectively  to 
the  various  creditors  mentioned  in  the  statement,  subject 
to  the  aforesaid  credits,  amounting  to  ^2186.29,  paid  by 
him  as  aforesaid,  making  a  total  indebtedness,  by  him  at 
his  death  to  members  of  the  Board,  of  $3190.88.  On 
motion  of  Mr.  Stevenson,  a  member  of  said  committee,  it 


**  Resohed^  That  the  committee  has  passed  upon  these 
claims  with  the  full  knowledge  that  Mr.  S.  G.  Thompson 
claims  to  be  the  equitable  owner  of  the  seat  of  Mr.  S.  A. 
Richards,  deceased." 

A  copy  of  the  statement  of  the  debts  and  credits  pce- 
sented  as  aforesaid  by  Mr.  Moss  to  the  committee  is 
hereunto  annexed,  and  forms  part  of  the  minutes  of  this 
meeting.  John  S.  Capp,  Secretary. 

In  reality  Mr.  Samuel  Gustine  Thompson,  the 
plaintiff,  had  advanced  to  Mr.  Richards  the  sum, 
to  wit,  ^1000,  with  which  the  latter's  seat  in  the 
Board  was  purchased  and  the  seat  had  been  al- 
lowed to  continue  in  the  name  of  Mr.  Richards 
without  notifying  any  officer  or  member  of  the 
Board  of  Brokers,  that  he,  Thompson  was  the 
owner  of  said  seat,  or  that  Mr.  Richards  had  not 
paid  therefor  out  of  his  own  money.  In  feet 
no  member  or  officer  of  the  Board  of  Brokers 
except  Mr.  Richards  knew,  or  supposed  or  had 
any  grotmd  to  suppose,  that  the  said  Richards, 
was  not  (in  every  respect)  the  owner  of  said  seat, 
or  that  he  had  not  paid  for  the  same  wholly  oat 
of  his  own  money. 

In  July,  1873,  upon  the  dissolution  of  the  firm, 
consisting  of  the  said  Richards  and  William  E. 
Thompson,  brother  of  said  Samuel  Gustine 
Thompson,  a  power  of  attorney  authorizing  a 
transfer  of,  and  a  bill  of  sale  of  said  seat  were 
handed  by  said  Richards  to  the  said  plaintiff, 
dated  July  3,  1873.  No  notice  of  this  transfer 
of  these  documents,  or  any  allusion  thereto,  was 
ever  made  by  the  said  plaintiff,  or  by  any  one 
else  to  any  member  or  officer  of  the  Board  of 
Brokers,  until  after  the  death  of  the  said  Richards, 
at  which  time  the  aforesaid  debts  found  to  be  due 
by  the  Arbitration  Committee  had  fully  accrued, 
nor  until  that  time  was  the  fact  known  to  or 
suspected  by  any  member  of  the  Board  of 
Brokers. 

The  administratrix  of  said  Richards  has  duly 
received  notice  of  all  the  facts  herein  contained, 
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and  waives  any  right  to  interfere  in  this  proceed- 
ing, and  hereby  by  her  attorney  expressly  agrees 
and  assents,  that  the  said  seat  or  the  proceeds 
arising  from  the  sale  thereof  may  go  to  and  be- 
<:ome  the  property  of  said  Samuel  Gustine  Thomp- 
son, if  this  Court  shall  be  of  opinion  that  he  is 
entitled  to  the  said  seat  or  to  the  proceeds  there- 
of, as  against  Richards*s  aforesaid  creditors  in  the 
Board  of  Brokers. 

The  question  for  the  decision  of  the  Court  is, 
whether  or  not  upon  the  above  facts  the  said  plain- 
tiff is  entitled  to  the  proceeds  or  any  part  thereof, 
of  the  said  seat  either  in  full  or  pari  passu  with  the 
other  creditors  of  said  Richards,  who  at  his  de- 
cease were  members  of  the  Board  of  Brokers,  or 
whether  the  latter's  claims  are  paramount  to,  and 
jmtil  satisfied,  exclusive  of  any  claim  of  said 
plaintiff. 

The  Court  entered  judgment  for  the  defend- 
ants, Elcock,  J.,  delivering  the  following  opinion 
(after  alluding  to  the  facts*): — 

The  ownership  of  a  seat  or  membership  by  a 
person  other  than  the  occupier  thereof,  or  the 
actor  in  the  business,  is  not  contemplated  either 
from  the  nature  of  the  business  or  the  Constitu- 
tion and  By-laws  of  the  Board.  If  this  associa- 
tion was  to  permit  such  a  holding,  one  of  its 
great  objects  would  be  gone,  and  the  mutual  pro- 
tection given  to  the  claims  of  members  in  case  of 
failure,  insolvency,  or  death  of  a  co-member, 
would  be  defeated. 

Membership  can  only  be  constituted  in  ac- 
cordance with  the  Constitution  of  the  Board. 
Richards  was,  therefore,  the  member  holding  the 
legal  title  to  the  seat,  and  by  reason  of  such  legal 
membership,  subject  to  all  the  duties  and  liabili- 
ties attaching  thereto. 

A  seat  in  the  Board  is  a  species  of  property, 
encumbered  with  conditions.  It  is  not  a  matter 
of  absolute  purchase,  for  it  never  was  freed  from 
the  conditions  and  duties  of  the  Constitution  and 
By-laws. 

The  plaintiff's  title  can  be  but  an  equitable 
one,  and,  as  between  himself  and  the  Board  of 
Brokers,  his  title  would  be  subject  to  all  claims 
against  it  created  by  the  laws  of  the  association 
by  reason  of  Richards's  legal  membership.  His 
equitable  title  cannot  rise  above  the  legal,  or  be 
freed  of  the  duties  or  liabilities  imposed  upon  it. 

It  would  have  been  impossible  for  plaintiff  to 
have  had  a  transfer  either  by  agreement  or  by 
legal  enforcement,  except  under  the  terms  of 
Article  XII.  of  the  Constitution,  which  provides 
that  the  sale  shall  receive  the  assent  of  two-thirds 
of  the  committee,  and  that  all  contracts  or  claims 
against  Richards  for  stock  differences  or  borrowed 
money  should  be  settled. 

*  For  the  portion  of  the  opinion  of  Elcock,  J.,  here 
omitted,  see  report  of  the  case  in  the  Court  below,  4 
Wekkly  Notes,  445. 


A  secret  holding  could  not  affect  the  rights  of 
the  Board,  without  whose  authority  the  seat  or 
membership  could  not  be  held  or  transferred. 

It  is  ingeniously  argued  by  plaintiff's  counsel 
that,  under  Rule  9,  the  Arbitration  Committee 
can  investigate  and  decide  only  upon  "differ- 
ences arising  between  members  of  the  Boarpl,*' 
that  this  cannot  relate  to  cases  where  members 
have  died,  thus  leaving  no  authority  to  deter- 
mine the  claims  of  the  co>members.  This  might 
have  some  weight  were  it  not  for  the  portion  of 
Section  12  of  the  Constitution,  which  provides: 
**  Where  a  member  dies,  his  seat  may  be  sold  by 
the  secretary,  and  after  satisfying  the  claims  of 
the  members  of  the  Board,  the  balance  shall  be 
paid  to  his  legal  representatives." 

In  Singerly  v,  Johnson  (3  Weekly  Notes, 
541),  Allison,  P.  J.,  decided  in  a  case  some- 
what similar  that  the  decision  of  the  Arbitration 
Committee  was  final  as  to  the  existence,  validity, 
and  amounts  of  the  creditor's  claim. 

The  jurisdiction  of  the  Courts  cannot  be  ousted 
by  contract,  but  any  person  may  covenant  or 
agree  that  no  right  of  action  shall  accrue  until  a 
third  person  has  decided  on  any  difference  that 
may  arise  between  himself  and  the  other  party  to 
the  covenant.  The  leading  case  upon  this  sub- 
ject and  followed  in  Pennsylvania,  is  Scott  v, 
Avery  (5  House  of  Lords  Cases,  811). 

This  doctrine  is  particularly  applicable  to  mem- 
bership in  associations ;  and  where  a  by-law  pro- 
vides for  a  disposition  of  the  seats  on  the  death 
of  a  member  by  action  of  a  committee  or  of  the 
whole  association  it  becomes  the  law  controlling 
the  estate  or  interest  passing  to  the  legal  repre- 
sentatives. 

The  power  to  make  sale  of  the  seat  is  in  the 
Board,  and  even  a  judicial  sale  of  the  seat  could 
not  divest  the  claim  of  the  Board  upon  the  pro- 
ceeds, for  their  claim  is  a  condition  attached  to 
the  property  and  membership.  The  legal  repre- 
sentatives hiave  no  claim  upon  any  proceeds  until 
the  full  duties  of  membership  have  been  complied 
with  in  the  payment  of  all  debts  due  members. 

It  is  argued  that  the  power  of  the  secretary  to 
make  sale  of  the  seat  is  limited  to  the  assent  of 
the  legal  representatives  of  the  deceased  member. 
The  word  may  in  the  section  of  the  Constitution 
should,  doubtless,  be  read  musty  because  the  set- 
tlement of  the  debts  by  the  sale  is  compulsory. 
This  right,  of  course,  is  subject  to  all  the  legal 
requisites  of  a  fair  sale. 

.  The  power  of  the  Orphans*  Court  is  restricted 
by  the  laws  of  the  association  over  the  balance 
remaining  after  payment  of  the  debts  due  mem- 
bers of  the  Board,  the  legal  representatives  being 
only  entitled  to  that,  and  having  no  right  to  active 
membership,  or  to  make  sale  of  the  seat,  except 
in  the  manner  pointed  out  by  the  Constitution. 
The  debts  are  not  regarded  as  liens  upon  the  seat. 
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but  their  payment  is  a  condition  under  which 
the  membership  was  sanctioned  or  granted. 

In  Evans  v.  Wister  (i  Weekly  Notes,  i8i  ; 
32  Leg.  Int.  354),  the  Supreme  Court  held  that 
an  attachment  would  not  lie  against  the  Board  of 
Brokers  for  the  proceeds  of  the  sale  of  a  seat  of 
a  member,  he  being  indebted  to  the  amount  of 
the  proceeds.  This  was  an  affirmance  of  Leech 
V.  Leech  (reported  in  3  Weekly  Notes,  542, 

And  in  Singerly  p.  Johnson,  supra,  it  was  held 
that  the  death  of  a  member  did  not  revoke  any 
of  the  rules  applied  to  membership. 

In  Hyde  v.  Woods  (4  Otto,  523;  S.  C,  15 
Nat.  Bank.  Reg.  518)  the  Supreme  Court  of  the 
United  States  determined  that  a  provision  in  the 
Constitution  of  the  California  Stock  Exchange 
Board  (similar  to  the  one  in  question),  that  in 
sales  of  seats  of  delinquent  members  the  proceeds 
should  be  applied  to  the  benefit  of  the  members 
of  the  Board,  exclusive  of  outside  creditors,  was 
valid,  and  that  such  claim  was  not  a  lien,  but  a 
condition  of  membership. 

The  plaintiff  invested  his  money  trusting  to 
the  integrity  of  Richards.  He  permitted  him  to 
exercise  the  rights  of  membership,  and  thus  to 
become  liable  to  its  penalties. 

The  indebtedness  of  Richards  exceeding  the 
proceeds  of  sale  of  the  seat,  judgment  must  be 
entered  in  favor  of  the  defendants  on  the  case 
stated. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  entry  of  judgment  for  the  defendant.    • 

J*".  Carroll  Brewster,  for  plaintiff  in  error. 

Section  12  of  the  Constitution -of  the  Board 
does  not  create  a  lien  in  favor  of  creditors  in  the 
Board.  The  language  is,  that  the  secretary  may 
sell.  It  simply  permits  him  to  make  the  sale  with 
the  assent  of  die  legal  representatives  of  the  de- 
ceased member.  The  preceding  part  of  the  sec- 
tion requires  a  member,  when  he  wishes  to  sell 
his  seat,  to  submit  the  name  of  the  proposed  pur- 
chasers to  a  committee,  and  the  transfer  shall 
be  made  on  the  approval  of  two-thirds  of  the 
committee ;  but  when  death  occurs,  the  secretary 
may,  without  reference  to  a  committee,  on  the 
request  of  the  representatives  of  .the  deceased 
member,  sell  the  seat.  It  was  intended  to  ob- 
viate the  necessity  of  referring  to  a  committee  in 
the  event  of  death. 

The  representatives  of  Richards  never  autho- 
rized or  assented  to  a  sale  of  the  seat.  If  there 
was  no  sale  of  the  seat,  this  section  would  not 
create  a  lien;  and  if  the  secretary  has  no  author- 
ity from  the  representatives  of  the  owner  to  make 
a  sale,  his  making  one  without  authority  will  not 
create  a  lien. 

The  seat  is  admitted  to  be  property,  and  the 
Orphans'  Court  takes  jurisdiction  of  it. 
Linsenbigler  v,  Gourley,  6  Sm.  172. 
Hammett't  Appeal,  2  Nor.  392. 


The  seat  at  Richards's  death  was  free  from  any 
lien.  The  title  at  his  death  was,  it  is  admitted, 
in  Thompson.  It  follows,  then,  as  there  was 
no  lien  upon  the  seat  at  the  date  of  his  death, 
and  none  was  created  by  his  death,  and  as  the 
title  was  in  Thompson,  that  he  holds  it  free  fix>m 
any  claims  of  the  creditors  of  Richards  in  the 
Board.  If  they  have  claims,  they  must  make 
them  against  the  estate. 

If  the  seat  be  property,  as  held  in  Hyde  v. 
Woods  (4  Otto,  523)  the  simple  By-law  that  the 
secretary  may  sell,  cannot  create  a  lien. 

N,  Dubois  Miller  and  A.  Sydney  BiddU,  for 
the  defendants  ift  error. 

There  can  be  no  recovery  in  this  form  of 
action.  The  plaintiff  has  brought  a  common  law 
action,  not  against  his  personal  representatives, 
but  against  a  third  person,  whom  at  least  he  can 
only  regard  as  garnishee. 

The  word  may  in  Section  12  of  the  Constitu- 
tion should  be  read  must,  because  the  settlement 
of  debts  by  the  sale  is  compulsory. 

The  seat  has  originally  no  nominal  value.  A 
moneyed  value  is  given  to  it,  not  through  its  in- 
trinsic natiire,  but  by  an  agreement  of  the  club 
members;  but  this  value  is  the  balance,  not  the 
whole  of  the  new  member's  entrance  fee. 

An  outside  creditor  cannot  sell  the  seat  of  a 
member  of  the  Philadelphia  Stock  Exchange 
against  his  will  and  that  of  the  Exchange.  Until 
the  owner's  liabilities  to  his  fellow-members  are 
settled,  the  seat  remains  the  property  of  the 
Board.  The  owner  is  only  entitled  to  the  ba- 
lance. 

Pancoast  v,  Houston,  5  Weekly  Notes,  36. 

The  claims  that  were  the  subject  of  settlement 
in  this  case  arose  between  members  of  the  Board. 
No  authority  was  ever  assumed  as  to  matteis 
arising  subsequent  to  the  death. 

January  27,  1879.  The  Court.  The  con- 
stitution and  articles  of  a  voluntary  association 
such  as  the  Philadelphia  Board  of  Brokers,  are 
law  as  to  the  members.  The  plaintiff  below  was 
not  a  member,  but  had  furnished  the  money  by 
which  Richards  obtained  a  seat.  His  contention 
is  that  he  was  the  equitable  owner  of  the  seat, 
and  had  title  to  what  was  received  for  it,  and 
that  the  defendant  had  no  right  to  apply  the  pro- 
ceeds to  debts  due  by  Richards  to  other  mem- 
bers, in  pursuance  of  the  terms  of  the  Constitution 
of  the  club.  But  why  not?  Richards  was  the 
member  of  the  Board,  the  legal  owner  of  the 
seat,  and  the  plaintiff  an  entire  stranger,  unknown 
to  the  association.  The  members  give  credit  to. 
each  other  in  part,  no  doubt,  upon  the  faith  of 
the  liability  of  a  member's  seat  to  them  for  his 
debts.  There  is  nothing  unlawful  or  unreason- 
able in  this  regulation.  The  seat  is  not  property 
in  the  eye  of  the  law,  it  could  not  be  seized  in 
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execution  for  the  debts  of  the  members.  It  is 
the  mere  creature  of  the  Board,  and  of  course 
was  to  be  held  and  enjoyed  with  all  the  limita- 
tions and  restrictions  which  the  Constitution  of 
the  Board  chose  to  put  upon  it. 
Judgment  affirmed.    Per  Curiam. 


Jan.  '79,  80.  March  19,  1879. 

Phila.  and  Reading  R«  R«  Co.  v.  Ramsey, 

Contract — Common  carrier  —  Railroad  com- 
pany — Contract  to  forward  to  destination  over 
other  routes^  is  a  question  of  fact  for  the  jury. 

Whether  a  common  carrier  receiving  express  packages 
contracts  to  forward  them  to  destination,  or  merely  to  de- 
liver them  safely  to  the  connecting  carrier  at  a  point  on 
its  own  line  nearest  and  most  convenient  to  destination, 
is  a  question  of  fact  for  the  jury,  dependent  npon  the  cir- 
cumstances. 

Error  to  the  Common  Pleas  of  Schuylkill 
Counter. 

Assumpsit,  by  William  Ramsey  against  the 
Philadelphia  and  Reading  Railroad  Co.,  to 
recover  damages  for  the  loss  of  a  package  alleged 
to  have  occurred  through  the  failure  of  the  de- 
fendants to  safely  convey  and  deliver  the  same 
to  the  place  mentioned  in  the  address  thereon. 
Plea:  non-assumpsit. 

Upon  the  trial,  before  Pershing,  P.  J.,  it  ap- 
peared that  Ramsey  had  in  July,  1873,  taken  a 
package  to  the  express  office  of  the  defendants, 
in  Mahanoy  City,  Pa.,  for  the  purpose  of  having 
it  forwarded  to  Rehoboth,  Del.,  the  place  men- 
tioned in  the  address.  The  plaintiff  testified :  * '  I 
handed  it  to  Mi^  Hess  and  asked  him  to  please 
send  it  to  Mrs.  Ramsey,  at  Rehoboth,  and  I  wanted 
to  pay  the  express  charges,  but  he  said  he  did  not 
know  what  they  would  be.  I  said  I  wished  he 
would  find  out,  as  I  did  not  know  how  Mrs. 
Ramsey  would  be  off  for  money,  and  I  did  not 
know  as  she  would  be  there  when  the  package 
arrived.  I  asked  if  there  was  any  way  he  could 
get  it  down,  and  he  said  *  Yes,  we  can  send  it  on 
and  collect  back  to  this  office,  and  I  will  do  that 
if  you  will  pay  me  promptly  the  express  charges 
when  I  get  the  return,*  and  I  said  Yes,  I  would 
do  that.  Then  I  left  the  package  there.  Thomas 
Hess  was  the  name  of  the  express  agent." 

The  original  way  bill  was  produced,  by  which 
it  appeared  that  some  time  after  the  delivery  of 
the  package  to  the  company,  the  plaintiff  had 
paid  forty  cents  for  expressage,  and  that  this 
amount  was  the  rate  to  Birdsboro  only. 

The  defendants  proved  the  safe  delivery  of  the 
package  to  the  Wilmington  and  Reading  R.  R. 
Co.  at  Birdsboro,  and  that  such  was  the  usual 
route  from  Mahanoy  City  to  Rehoboth.       .    . 


The  defendants  presented  the  following  points : 
(i)  If  the  jury  believe  the  evidence  of  the  de- 
fendants' witnesses,  the  acceptance  and  under-, 
taking  of  defendants  to  deliver  the  package  safely 
at  the  end  of  the  route  has  been  fully  complied 
with.  Answer,  We  think  that  it  is  a  question  of 
fact  entirely  for  your  consideration  what  the  con- 
tract was ;  you  will  determine  by  your  verdict 
whether  the  contract  extended  to  Rehoboth  or 
to  the  point  on  the  Reading  Road  at  Birdsboro, 
where  the  goods  were  transferred. 

(2)  If  the  jury  believe  the  evidence  that  the 
defendants  carried  the  package  to  the  terminus 
of  their  route  at  Birdsboro,  and  there  delivered 
it  in  a  safe  condition  to  the  next  connecting  car- 
rier, in  the  usual  course  of  business,  the  defend- 
ants' responsibility  there  ended,  and  the  verdict 
of  the  jury  should  be  for  the  defendants.  Answer, 
That  is  just  as  you  determine  from  the  evidence 
what  the  contract  was ;  if  it  was  a  contract  to 
carry  to  Birdsboro,  then  there  could  be  no  liability 
here ;  but  if  you  find  the  contract  was  to  deliver 
the  package  at  Rehoboth,  then  the  defendants 
would  be  responsible  for  the  loss. 

(3)  The  defendants'  responsibility  can  only  be 
for  injury  or  loss  occurring  by  their  own  negli- 
gence, or  that  of  their  employ^,  and  the  de- 
fendants are  not  responsible  for  the  loss  of  the 
package  while  in  the  hands  of  another  carrier. 
Answer,  We  give  the  same  answer  to  that ;  it 
depends  upon  whether  they  made  a  contract 
which  would  include  a  connecting  route. 

(4)'  K  the  jury  is  satisfied  from  the  evidence 
that  the  loss  of  the  package  occurred  after  it 
passed  from  the  hands  of  the  defendants,  then 
the  verdict  of  the  jury  should  be  for  the  defend- 
ants. Answer,  Not  unless  you  find  that  their 
contract  terminated  at  Birdsboro. 

(5)  The  defendants  were  common  carriers  to 
the  end  of  their  own  route  only,  and  beyond  that 
held  the  relation  to  the  plaintiff  of  forwarders 
only,  and  as  such,  having  forwarded  the  package 
beyond  theit  lines  at  the  point  nearest  or  most 
convenient  to  destination  in  the  usual  course  of 
business,  being  in  good  condition  when  so  for- 
warded, the  plaintiff  cannot  recover  in  this  ac- 
tion. Answer,  We  affirm  this  point  if  you  find 
that  the  contract  between  the  company  and  Mr. 
Ramsey  was  that  the  Reading  Railroad  Company 
was  simply  to  forward  the  goods ;  that  is,  that  the 
contract  did  not  extend  beyond  Birdsboro,  or 
the  terminus  of  their  own  road,  and  that  from 
that  point  they  were  simply  forwarders  of  the 
goods  through  the  agency  of  the  other  road.  If 
you  find  that  the  contract  was  to  convey  the 
goods  to  Rehoboth,  then  this  point  would  not 
apply. 

If  you  find  for  the  plaintiff  you  will  assess  the 
damages  under  the  evidence  submitted  here. 
Mr.  Ramsey,  the  plaintiff,  has  fixed  the  value  of 
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the  goods  as  nearly  as  he  can,  and  that  amount, 
with  interest  upon  it  from  the  time  of  the  loss, 
-would  be  the  usual  measure  of  damages.  If  you 
find  that  this  contract  was  not  to  extend  beyond 
the  point  where  the  Reading  Company  connected 
with  the  other  road,  your  verdict  should  be  for 
the  defendants.  It  is  just  as  you  determine  this 
question  of  contract  that  you  will  be  governed 
in  forming  your  verdict.     ' 

In  the  charge  the  question  of  the  contract  was 
similarly  left  as  a  question  of  fact  to  the  jury. 

Verdict  for  the  plaintiff  for  1 178. 20  and  judg- 
ment thereon.  The  defendant  took  this  writ, 
assigning  for  error  the  answers  to  his  point. 
James  Ellis,  for  the  plaintiff  in  error. 
The  proof  must  be  clear  that  a  carrier  has 
bound  himself  to  transport  goods  beyond  the  ter- 
minus of  his  own  route. 

Penna.  R.  R.  Co.  v,  Bcny,  18  Sm.  277. 
Bait,  and  Phila  S.  S.  Co.  v.  Brown,  4  Sm.  77. 
Excepting  that  the  package  was  addressed  to 
Rehoboth,  everything  surrounding  the  transac- 
tion rebuts  the  presumption  that  the  shipper 
understood  or  believed  that  the  company  was 
making  itself  responsible  for  the  whole  route. 

Where  there  is  no  business  connection  be- 
tween different  carriers,  the  first  carrier  will  not, 
by  a  mere  acceptance  of  the  goods  marked  to  a 
point  beyond  its  particular  route,  be  considered 
in  law  as  assuming  any  duty  beyond  safe  trans- 
portation to  the  end  of  his  route  and  delivery  to 
the  next  carrier  in  the  line  of  the  transit  of  the 
goods. 

2  Redfield  Am.  Railway  Cases,  321. 
This  is  the  tendency  of  the  decisions  of  this 
Court. 

Penna.  R.  R.  Co.  v.  Berry,  supra. 
American  Exp.  Co.  v.  Bank,  19  Sm.  394. 
Mullarkey  v,  R.  R.  Co.  9  Phila.  Rep.  114. 
Union  Exp.  Co.  v,  Sfaoop,  4  Nor.  325. 
Camden  and  Amboy  R.  R.  Co.  z/.  Forsyth,  1 1  Sm. 
81. 
Farguhar  (^Hughes  with  him),  for  the  defend- 
ant in  error. 

The  question  of  the  contract  was  properly  left 
to  the  jury. 

2  RedBeldon  Railways,  116. 
Chouteaux  v.  Leech  &  Co.,  6  H.  224. 
Bait,  and  Phila.  S.  S.  Co.  v.  Brown,  4  Sm.  77. 
There  was  sufficient  evidence  on  the  question 
of  the  contract  for  the  submission. 
Am.  S.  S.  Co.  V,  Bryan,  2  Nor.  448. 

May  5,  1879.  The  Court.  We  think  there 
was  evidence  sufficiently  clear  to  submit  to  the 
jury  that  the  plaintiffs  in  error  undertook  to 
carry  the  package  entrusted  to  them  beyond  the 
terminus  of  their  own  line  and  so  become  re- 
sponsible for  its  safe  delivery  at  Rehoboth.  The 
agent  of  the  company  told  the  defendant  that 
**  they  could  send  it  on  and  collect  back  to  this 
office,  and  I  will  do  that  if  you  will  pay  me 


promptly  the  express  charges  when  I  get  the 
return."  (Chouteaux  v.  Leech,  6  Harris,  224  ; 
Baltimore  and  Philadelphia  Steamboat  Company 
V,  Brown,  4  P.  F.  Smith,  77).  There  was  no 
error  then  in  the  answers  of  the  learned  Court  to 
the  points  presented  to  him  which  have  been 
assigned  for  error. 
Judgment  affirmed.    Per  Curiam. 


Jan.  '79,  39- 


Davis's  Appeal. 


April  2,  1879. 


Desertion  —  Discharge  —  Insolvent  debtors  — 
Right  of  person  in  confinement  for  deserting 
his  wife  and  children  to  discharge  under  the 
insolvent  law — Act  of  April  75,  i86g^  con- 
s  trued. 

A  mere  surrender  of  property  contemplated  by  the  in- 
solvent laws  does  not  entitle  a  person  in  confinement  for 
deserting  his  wife  and  children  to  his  dischargee ;  he  must 
satisfy  the  conscience  of  the  Court,  after  an  actual  confine- 
ment of  three  months,  of  his  inability  to  comply  with  the 
order  of  the  Court. 

The  Act  of  April  15,  1869,  was  intended  to  furnish  a 
different  remedy  for  the  relieif  of  a  person  committed  to 
prison  by  the  Court  of  Quarter  Sessions  in  default  of 
giving  security  to  comply  with  the  order  of  said  Court,  in 
a  proceeding  for  the  support  and  maintenance  of  Iiis  wife 
and  children,  instead  of  an  addiiional  one  to  that  pro* 
vided  by  the  insolvent  laws. 

Appeal  from  the  Common  Pleas  of  North- 
ampton  County. 

Edward  H.  Davis  was  committed  to  prison  by 
the  Court  of  Quarter  Sessions  in  default  of  giving 
security  to  comply  with  the  order  of  the  said 
Court  to  pay  a  fine,  maintenance,  and  costs  of 
prosecution,  in  a  proceeding  for  the  support  and 
maintenance  of  his  wife  and  children,  imder 
section  2  of  the  Act  of  April  13,  1867.  After  a 
confinement  of  three  months  he  filed  his  petition 
in  the  Court  of  Common  Pleas  for  release  from 
imprisonment  upon  his  giving  bond  to  appear  at 
the  next  term  and  make  application  for  the  ben- 
efit of  the  insolvent  laws.  The  petition  was 
allowed,  the  bond  given,  and  the  petition  for 
discharge  under  the  insolvent  laws  was  d\ily  pre- 
sented and  dismissed,  Meyers,  P.  J.,  delivering 
the  following  opinion  : — 

....  That  Davis  is  not  entitled  to  relief 
under  the  47  th  section  is  clear,  as  such  relief  is 
limited  by  said  section,  to  a  person  in  confine- 
ment under  a  sentence  or  order,  "  until  he  restore 
any  stolen  goods  or  chattels  or  pay  the  value 
thereof,  or  in  which  any  person  may  be  confined 
for  non-payment  of  any  fine,  or  of  the  costs  of 
prosecution,  or  upon  conviction  of  fornication 
and  bastardy." 

By  the  ist  section  of  the  Act  of  March  26, 
1 8 14,  every  person  was  entitled  to  relief  as  an  in- 
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solvent  debtor,  **  who  shall  be  in  actual  confine- 
ment on  mesne  or  final  process  for  the  recovery 
of  money,  or  damages,  or  who  shall  be  confined 
for  the  non-performance  of  any  decree  or  sen- 
tence for  the  payment  of  money."  Under  the 
Act  it  was  held,  in  the  case  of  George  Texas  (i 
Ash.  179),  "that  a  person  committed  by  the 
order  of  Uie  Court  of  Quarter  Sessions,  until  he 
shall  comply  with  a  sentence  directing  him  to 
pay  weekly  a  certain  sum  of  money  for  the  sup- 
port of  his  wife  and  child,  and  tp  give  security 
for  the  performance  of  the  order,  is  entitled  to 
his  discharge  under  the  insolvent  laws." 

The  language  of  the  clause  in  the  2d  section 
of  the  Act  of  June  16, 1836,  relative  to  insolvent 
debtors  differs  very  little  from  that  in  the  ist 
section  of  the  Act  of  18 14.  The  ad  section  of 
the  Aqt  of  1836  confers  jurisdiction  in  the  case 
**of  a  person  arrested  or  detained  by  virtue  of 
any  process  issued  in  any  civil  suit  or  proceeding 
for  the  recovery  of  money  or  damages,  or  for  the 
non-performance  of  any  decree  or  sentence  for 
the  payment  of  money." 

The  objection  made  to  the  discharge  of  Texas 
was,  that  in  addition  to  the  decree  or  sentence 
for  the  payment  of  money,  the  petitioner  was 
required  to  do  a  collateral  act,  viz.,  to  give 
security,  for  his  future  performance  of  the  sen- 
tence of  the  Court.  "This  incident,"  says 
Judge  King,  "cannot  vary  the  nature  of  the 
principal  obligation,  as  to  make  that  a  criminal 
ofifence,  which  without  it  was  but  a  pecuniary 
obligation." 

In  support  of  the  position  taken  by  Judge 
King,  he  relies  upon  the  analogous  case  of  a 
confinement  under  a  sentence  for  fornication 
and  bastardy,  in  which  Judge  Rush,  as  early  as 
1 816,  discharged  McColIoch  under  the  insolvent 
laws,  though  the  Act  expressly  extending  the 
provision  of  the  insolvent  laws  to  such  cases  was 
not  passed  until  the  nth  of  April,  1825.  As- 
suming that  the  Court  had  jurisdiction  under  the 
insolvent  laws  prior  to  April  15,  1869,  in  a  case 
like  the  one  under  consideration,  we  are,  how- 
ever, met  by  the  Act  of  that  date  which  pro- 
vides: "That  whenever  the  Court  of  Quarter 
Sessions  of  any  county  in  the  Commonwealth 
shall,  tmder  the  second  section  of  the  Act  to 
which  this  is  a  supplement,  commit  the  person 
complained  of  to  the  county  prison,  there  to  re- 
main until  he  comply  with  their  order  or  give 
security,  etc.,  it  shall  be  lawful  for  the  said 
Court  at  any  time  after  three  months,  if  they 
shall  be  satisfied  of  the  inability  of  such  person 
to  comply  with  the  said  order  and  give  such 
security,  to  discharge  him  from  imprisonment." 

It  would  seem,  therefore,  that  the  Act  of  1869 
intended  to  furnish  a  different  remedy  for  his 
relief  instead  of  an  additional  one  to  that  pro- 
vided by  the  insolvent  laws.    While  the  Act  is 


entitled  "  A  supplement  to  the  Act  for  the  relief 
of  wives  deserted  by  their  husbands  in  the 
County  of  Lancaster  and  other  counties,  approved 
the  twenty-seventh  day  of  February,  one  thou- 
sand eight  hundred  and  sixty-seven,"  it  was 
held,  in  Keller  v.  Commonwealth  (21  P.  F.  S. 
413),  that  this  Act  was  intended  as  a  supplement 
to  the  General  Act  relative  to  desertions  by  hus- 
bands, etc.,  passed  April  13th,  1867.  In  pro- 
ceedings for  relief  under  the  insolvent  laws  the 
applicant  is  required,  inter  alia,  to  execute  an 
assignment  of  all  his  estate,  property,  and  effects 
whatever,  etc.,  but  under  no  circumstances  is 
he  required  to  satisfy  the  Court  in  a  case  like 
this  of  his  inability  to  comply  with  the  order  of 
the  Court  and  give  such  security. 

When  the  Act  of  1869  was  passed  the  Legisla- 
ture must  have  intended  that  a  mere  surrender 
of  his  property  contemplated  by  the  insolvent 
laws  ought  not  to  entitle  a  person  in  confinement 
for  deserting  his  wife  and  children  to  his  dis- 
charge, but  that  he  should  be  required  to  satisfy 
the  conscience  of  the  Court,  after  an  actual  con- 
finement of  three  months,  of  his  inability  to 
comply  with  the  order  of  the  Court  and  give 
such  security. 

A  person  having  little  or  no  property,  without 
the  slightest  inconvenience  to  himself  might 
procure  his  discharge  under  the  insolvent  laws, 
yet  he  might  be  in  a  position  by  reason  of  his 
employment,  social  relations  or  otherwise,  to  be 
able  to  obtain  the  required  security  to  comply 
with  the  order  of  the  Court.  Under  such  cir- 
cumstances it  seems  reasonable  that  a  person 
ought  not  to  escape  performance  of  his  duty  to 
support  his  wife  and  children,  to  prevent  which 
I  have  no  doubt  was  intended  to  be  accom- 
plished by  the  Act  of  1869.  For  these  reasons 
the  discharge  of  Edward  H.  Davis  is  withheld. 

A  decree  dismissing  the  petition  was  accord- 
ingly entered.  The  petitioner  took  this  appeal, 
assigning  for  error  the  dismissal  of  his  petition. 

Edward  L  FoXy  for  the  appellant. 

The  appellant  is  within  the  provisions  of  the 
Act  of  June  16,  1836,  section  2,  for  he  was 
"detained"  for  the  non-performance  of  a  sen- 
tence for  "the  payment  of  money."  The 
George  Texas  case  (i  Ash.  175)  should  rule,  for 
it  was  under  a  precisely  similar  Act. 

The  Act  of  1869  does  not  expressly  repeal  the 
Act  of  1836,  and  does  not  do  so  by  implication 
imless  there  be  a  clear  and  strong  inconsistency 
between  the  two  enactments. 
Street  v,  Com'th,  6  W.  &  S.  209. 
Cohen  v.  Com'th,  6  Pa.  St.  R.  ii  i. 
Com*th  V,  Easton  Bank,  10  Id.  442. 
Egypt  Street.  2  Gr.  455. 

Henry  IV.  Scott  (with  whom  was  C,  M,  An- 
stettj  District  Attorney),  for  the  appellee. 

The  6th  section  of  the  Insolvent  Laws  of  Jan. 
29,  1820,  which  the  Criminal  Insolvency  Act  of 
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1836  was  intended  to  embrace,  is  in  these  words: 
"  The  provisions  of  this  Act  shall  not  extend  to 
discharge  or  relieve  any  defendant  from  any  fine 
whatsoever  set  or  imposed  in  any  criminal 
prosecution."  Therefore  the  precedent  of  Judge 
Rush,  in  1816,  cited  in  the  George  Texas  case, 
was  not  authority  then,  for  the  offence  of  forni- 
cation was  indictable  and  punishable  under  the 
Act  of  1705  as  a  criminal  offence  (i  Sm.  27). 

If  the  appellant  was  entitled  to  discharge  under 
the  insolvent  laws  before  the  Act  of  186ft,  that 
Act  puts  a  further  restriction  upon  his  escape 
from  a  plain  legal  and  moral  duty.  It  is  a  repeal 
by  implication  of  the  old  statute  by  the  substitu- 
tion of  a  new  and  different  rule  upon  the  same 
subject  matter. 

A  subsequent  affirmative  statute  is  a  repeal  by 
implication  of  a  former  one,  made  concerning 
the  same  matter,  if  it  introduces  a  new  rule  upon 
the  subject,  and  be  evidently  intended  as  a  sub- 
stitute for  the  former  law. 

Johnston's  Estate,  9  Cas.  511. 

Gwinner  v.  Lehigh  &  Del.  Gap  R.  R.,  5  Sm.  126. 

Dash  V.  Van  Kleeck,  7  Johns,  497. 

Livingston  v.  Harris,  1 1  Wend.  329. 

Com*th  V,  Cromley,  I  Ash   179. 

Ledlie  v,  Monong.  Nav.  Co.,  6  Barr,  392. 
The  release  upon  giving  bond  was  simply  a 
temporary  enlargement    of  liberty    to    enable 
Davis  better  to  prosecute  his  right  to  a  final  dis- 
charge. 

McDonough's  Appeal,  i  Wr.  275. 

Hcilner  v.  Bast,  i  P.  &  W.  267. 

May  5,  1879.  The  Court.  The  order  of 
the  Court  below  refusing  to  discharge  the  appel- 
lant as  an  insolvent  debtor  is  affirmed  upon  the 
opinion  of  the  learned  President  Judge.  No 
point  has  been  made  as  to  the  jurisdiction  of  the 
Court  to  review  the  order  complained  of  either 
by  appeal  or  certiorari,  and  we  give  no  opinion 
on  that  question.  In  re  Fletterer's  Petition  (2 
Weekly  Notes,  650), 

Order  affirmed.    Per  Curiam. 


Jan.  *77,  195. 


Salter  v.  Griffith. 


Feb.  19,  1879. 


Affidavit  of  defence  law — Practice — Bail  for  stay 
of  execution,  sci.fa,  sur  recognizance  of—  When 
copy  of  record  need  not  be  filed— Acts  of  March 
28,  iSjS,  March  ii,  i8j6,  and  March  12, 
1842,  construed. 

Recognizances  for  stay  of  execution  are  records  of  the 
Court  within  the  meaning  of  the  Act  of  March  11,  1836, 
J  I ;  it  is  not  necessary  to  file  a  copy  of  such  an  instru- 
ment in  order  to  entitle  the  plaintiff  to  judgment  under 
che  affidavit  of  defence  law. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 


R.M.Griffith  obtained  a  judgment,  in  an  action 
on  the  case,  against  Daniel  S.  Mann ;  William  F. 
Salter  entered  security  for  stay  of  execution; 
the  judgment  remaining  unpaid,  the  plaintiff  in 
due  time  issued  a  sci.fa.  sur  recognizance  against 
Salter,  who  suggested  in  his  affidavit  of  defence 
that  the  plaintiff  was  not  entitled  to  judgment  for 
want  of  an  affidavit  of  defence,  not  having  filed 
a  copy  of  the  instrument  sued  upon. 

The  Court  entered  judgment  for  the  plaintiff 
for  want  of  an  affidavit  of  defence  (reported  3 
Weekly  Notes,  433),  whereupon  the  defendant 
took  this  writ,  assigning  for  error  the  entry  of 
the  judgment. 

Arthur  C,  Selden  and  George  S,  Selden  for  the 
plaintiff  in  error. 

The  supplement  of  March  12,  1842,*  which  is 
especially  a  supplement  to  the  2d  section  of  the 
Act  of  1835  (the  affidavit  of  defence  Act),  re- 
quiring a  copy  to  be  filed,  dispenses  with  the  filing 
of  a  copy.  The  intermediate  Act  of  March  11, 
.i836,f  dispenses  only  with  the  necessity  of  filing 
copies  of  a  record,  that  is,  necessarily,  of  the 
records  then  spoken  of  in  the  Act  of  1835,  which 
did  not  confessedly  apply  to  sci,  fas,  sur  recog- 
nizances of  bail  for  stay  of  execution,  which,  at 
most,  are  only  part  of  a  record  upon  which  the 
action  is  brought.  A  recognizance  is  but  a  short 
instrument,  and,  therefore,  not  within  the  reason 
and  intent  of  the  Act  of  March  11,  1836,  fo 
neither  it,  nor  its  predecessor,  the  Act  of  1835, 
embraced  recognizances  for  stay  of  execution. 
A  copy  of  the  instrument  must,  therefore,  be 
filed,  to  entitle  the  plaintiff  to  judgment  for  want 
of  an  affidavit  of  defence. 

Allen  V,  Gatley,  2  Weekly  Notes,  98. 

R,  Alexander,  for  the  defendant  in  error. 

Bonds  of  sureties  for  stay  of  execution  are 
expressly  declared,  by  the  second  section  of  the 
Act  of  March  12,  1842,  to  be  within  the  affidavit 
of  defence  law. 
Purd.  Dig.  497. 

A  bond  for  stay  of  execution  is  a  record  within 
the  meaning  of  the  Act  of  March  11,  1836.  A 
mechanic's  claim  has  been  decided  not  to  be  a 
record,  and  yet  it  has  always  been  considered  a 

*  Sec.  2  of  this  Act  provides:  "The  second  section  of 
the  Act  to  which  this  Act  is  a  supplement,  is  hereby  de- 
clared to  embrace  all  actions  broaght  in  said  Court  on 
bonds  or  recognizances  of  bail  in  error,  or  bonds  of  sure* 
ties  for  stay  of  execution,  and  is  hereby  extended  to  all 
actions,  etc " 

t  Sect.  I  provides:  "In  all  actions  which  have  been  or 
shall  be  brought  in  the  said  Court,  upon  any  record  re- 
maining  therein,  it  shall  not  be  deemed  or  held  to  have 
been,  or  to  be  necessary  for  the  plaintiff  to  file  in  the  office 
of  the  Prothonotary  of  the  said  Court  a  copy  of  such  re- 
cord, to  entitle  him  to  enter  a  judgment  under  the  second 
section  of  the  Act  to  which  this  is  a  supplement ;  provided 
he  shall  have  complied  with  the  other  requisitions  of  the 
said  Act" 
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record  within  the  meaning  of  the  Act,  and  a  copy 
of  the  claim  is  never  filed. 

Troubat  &  Haly*s  Pr.,  381. 
The  sci,  fa,  is  a  writ  and  a  declaration,  and, 
as  such,  serves  every  practical  purpose  of  a  copy. 

McKinney  v.  Mehaffey,  7  W.  &  S.  276. 

March  17,  1879.  The  Court.  The  first 
section  of  the  Act  of  March  11,  1836  (Pamph. 
L.  76)  is  sufficiently  broad  to  include  all  actions 
thereafter  to  be  brought  upon  any  record  remain- 
ing therein,  so  as  to  dispense  with  filing  a  copy 
thereof,  and  although  at  that  time  the  Act  of  1835 
was  thought  by  some  not  to  extend  to  recogniz- 
ances for  stay  of  execution,  yet  the  Act  of  12 
March,  1842  (Pamph.  L.  66)  was  a  supplement 
to  the  Act  of  1835,  and  was  in  terms  a  declara- 
tory statute.  "The  second  section  of  the  Act 
to  which  this  Act  is  a  supplement  is  hereby  de- 
clared to  embrace  all  actions  on  bonds  or  recog- 
nizances of  bail  in  error,  or  bonds  for  stay  of 
execution."  The  District  Court  of  Philadelphia 
in  1840  had  decided  in  Baker  v,  Olwine  (2 
Miles,  404),  that  a  recognizance  of  bail  in  error 
was  an  instrument  of  writing  for  the  payment  of 
money  under  the  Act  of  1835.  Of  course,  d 
fortiori^  recognizances  for  stay  of  execution  were 
within  the  Act.  The  Act  of  1842  was  passed  to 
relieve  a  doubt  resting  on  the  mind  of  the  then 
excellent  President  of  that  Court,  which,  how- 
ever, was  entertained  by  neither  of  his  colleagues. 

Judgment  affirmed.    Per  Curiam. 


July, '77.  2.  \jC^'' 


Feb.  24  &  25,  1879. 

Scott  V.  The  Kittanning  Coal  Co. 

Contracts f  entire  and  severable — Pleading — Act 
of  March  21,  i8o6j  §  6,  relating  to  amend- 
ments— Special  plea  of  set-off,  when  to  defiled 
— Plea  of  ^on-cts  sumps  it  y  what  evidence  admis- 
sible under — Fraudulent  substitution  of  other 
(trticle  than  that  contracted  for — Vendor  and 
purchaser — False  representation  by  vendor  of 
cost  of  article — Mectsure  of  damages, 

A.  contracted  to  deliver  to  B.  50,000  tons  of  a  certain 
coal  in  a  year,  shipments  to  be  at  the  rate  of  6000  tons 
monthly,  at  the  option  of  B.,  he  to  give  notice  by  the  25th 
of  each  month  of  his  requirements  for  the  succeeding 
month. 

Heldy  that  the  contract  was  clearly  severable. 

Evidence  of  a  false  statement  by  the  vendor  of  the  cost 
of  the  article  sold  is  not  admissible. 

.Where  there  has  been  part  performance  of  a  severable 
contract,  and  the  thing  received  has  been  paid  for  and 
consumed,  the  fact  that  another  article  was  substituted  for 
that  contracted  for,  does  not  give  the  right  to  rescind ;  the 
appropriate  remedy  is  by  set-off  or  action  for  damages. 

Where,  after  the  plaintiff  had  closed  his  case,  the  de- 
fendant moved  to  amend  by  pleading  set-off  specially : 


Held,  to  be  really  a  motion  for  leave  to  then  give  notice 
of  special  matter  and  to  be  within  the  discretion  of  the 
Court  of  Common  Pleas,  and  not  within  the  Act  of  1806. 

The  plea  of  non-assumpsit  entitles  the  defendant  to 
prove  anything  which  shows  that  the  plaintiff  ex  aquo  et 
bono  ought  not  to  recover.  Therefore,  in  a  suit  on  a 
severable  contract  for  damages  for  non-acceptance  of  a 
portion  of  the  article  contracted  to  be  taken,  under  the 
plea  of  non-assumpsit  evidence  is  admissible  that,  in  the 
part  performance  another  article  was  fraudulently  substi- 
tuted for  that  contracted  for  and  that  the  defendant  thereby 
suffered  injury,  not  as  a  set-off,  but  to  show  that  the  plain- 
tiff has  no  right  to  recover. 

The  same  evidence  is  admissible  as  tending  to  show 
that  the  plaintif&  were  not  ready  and  willing  to  deliver. 

Compensation  is  the  true  criterion  for  damages  in  ac- 
tions for  breach  of  contract,  and  b  ordinarily  attained  by 
taking  the  difference  between  the  contract-price  and  the 
market-price  at  the  time  the  contract  ought  to  have  been 
fulfilled,  but  this  measure  is  not  always  sufficient;  the  true 
measure  in  this  case  considered. 

Error  to  the  Common  Pleas  No.  i ,  of  Philadel- 
phia County. 

Case,  by  the  Kittanning  Coal  Co.  against  J.  C. 
Scott  &  Sons,  to  recover  damages  for  the  breach 
of  a  written  agreement  to  take  and  pay  for  fifty 
thousand  tons  of  coal.  Plea,  payment,  to  which 
the  defendants  on  the  trial  added  non-assumpse- 
runt. 

On  the  trial,  before  Biddle,  J.,  the  following 
facts  appeared :  On  March  24,  1874,  the  plain- 
tiffs and  defendants  had  enferpd  into  a  written 
agreement  by  which  the  plaintiffs  agreed  to  de- 
liver on  board  vessels  at  Greenwich  wharves, 
beginning  with  March,  1874,  and  ending  with 
February,  1875,  fifty  thousand  tons  of  its  best 
run  of  mine  bituminous  coal,  denominated  Ex- 
celsior Vein,  from  collieries  in  Clearfield  County, 
at  I4.60  per  2240  pounds;  shipments  to* be  at 
the  rate  of  six  thousand  tons  monthly,  at  the  op- 
tion of  J.  C.  Scott  &  Sons ;  they  to  give  notice 
on  or  before  the  25th  of  each  month  of  their  re- 
quirements for  the  succeeding  month.  The  plain- 
tiffs proved  the  making  of  the  contract,  and  that 
only  eighteen  thousand  thirty-eight  and  one-half 
tons  of  coal  had  been  called  for  by  the  defend- 
ants ;  further,  that  the  notices  agreed  to  be  given 
by  defendants  on  the  25th  of  each  month  had 
not  been  given,  but  that  the  amount  delivered 
had  been  shipped  on  orders  sent  from  time  to 
time  by  defendants.  On  cross-examination  of 
plaintiffs*  witnesses,  it  appeared  that  the  plaintiffs, 
when  defendants  sent  notices  as  above  mentioned 
and  when  vessels  arrived  at  Greenwich  ready  to 
load,  had  bought  coal  from  a  neighboring  mine 
in  the  same  vein  and  shipped  it  to  Greenwich ; 
but  they  were  unable  to  say  positively  whether 
any  of  this  coal  found  its  way  to  defendants*  ves- 
sels or  not,  as  the  cars  are  entirely  in  the  control 
of  the  Railroad  Co.,  and  on  arriving  at  Greenwich 
are  loaded  into  any  vessel  which  is  ready. 
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In  their  evidence,  defendants  offered  in  various 
forms  to  show  that  plaintiffs  fraudulently  substi- 
tuted other  and  inferior  coal  for  that  agreed  to 
be  delivered ;  that  the  defendants  did  not  know 
of  this,  but  finding  objections  made  by  their  cus- 
tomers, inquired  of  plaintiffs,  and  were  assured 
by  them  that  it  was  the  coal  stipulated  for ;  that 
they  accepted  and  paid  for  the  coal,  believing  it 
to  be  what  it  was  represented  to  be ;  and  that 
this  fraudulent  substitution  involved  them  in  great 
loss,  and  prevented  them  from  selling  the  balance 
of  that  contracted  for ;  to  be  followed  by  proof 
that  plaintiffs  waived  the  notice  on  the  25th  of 
each  month,  and  accepted  in  lieu  thereof  other 
notices.  Objected  to,  on  the  ground  that  there 
was  no  plea  to  raise  the  defence ;  objection  sus- 
tained; exception  (2d,  3d,  15th,  and  19th  as- 
signments of  errorV 

They  also  offered  the  same  evidence  as  tending 
to  prove  the  plaintiffs  were  not  ready  and  willing 
to  deliver  the  coal  stipulated  for ;  objection  sus- 
sustained ;  exception  (4th  assignment  of  error). 

The  defendants  then  offered  to  plead  a  set-off 
specially;  objected  to  on  the  ground  that  defend- 
ant cannot  plead  a  set-off  after  plaintiff  has  closed 
his  case;  objection  sustained;  exception  (5th  as- 
signment of  error). 

The  defendants  offered  to  prove  that  prior  to 
the  making  of  the  contract  sued  on,  the  president 
of  the  company  stated  to  defendants  that  the  cost 
of  producing  the  coal  was  I1.18;  that  this  was 
false,  as  the  cost  was  theaonly  90  cents,  and  was 
known  by  him  to  be  false,  and  that  the  contract 
was  made  on  the  faith  of  this  representation ;  that 
the  cost  of  production  at  that  time  was  a  material 
element,  as  it  would  enable  parties  to  decide 
whether  they  could  compete  successfully  with 
other -producers.  Objection  sustained;  excep- 
tion (6th  and  7th  assignments  of  error). 

Defendants  offei"ed  in  evidence  various  letters 
from  defendants  to  plaintiffs,  to  show  the  course 
of  dealing  between  the  parties,  and  that  the  stipu- 
lation as  to  notice  was  waived  by  plaintiffs.  Ob- 
jection sustained ;  exception  (8th  to  14th  assign- 
ments of  error). 

The  plaintiffs  presented  the  following  point : 
If  the  plaintiff  was  competent  to  deliver  coal  ac- 
cording to  the  contract,  upon  receiving  notice  of 
the  quantity  wanted,  according  to  the  contract, 
the  plaintiff  was  entitled  to  recover  the  amount 
he  would  have  received  under  the  contract  if  the 
defendant  had  received  the  coal,  less  the  cost  to 
4he  plaintiff  of  delivering  the  article,  including 
the  royalty  on  the  cost.  Answer,  The  law  is 
correctly  stated  in  the  point  handed  to  me  by  the 
plaintiff  (26th  assignment  oF  error). 

The  defendants  presented  inter  alia  the  fol- 
lowing points  :  (4)  That  if  the  yiry  find  that  the 
plaintiffs  fraudulently  and  surreptitiously  substi- 
tuted other  coal  than  that  contracted  for,  of  in- 


ferior quality,  and  that  the  defendants  did  not 
learn  the  fact  till  after  the  coal  so  delivered  had 
been  sold  to  their  customers  and  consumers,  and 
that  the  substitution  was  made  to  the  extent  of 
thousands  of  tons  and  with  the  intend  to  defraud 
the  defendants,  such  substitution  would  entitle 
the  defendants  to  repudiate  the  contract  and  de- 
cline to  accept  any  further  deliveries  from  plain- 
tiffs themselves.  Answer.  That  proposition  I 
negative  in  this  particular  suit  (30th  assignment 
of  error). 

(5)  That  if  the  plaintiffs  are  entitled  to  recover 
at  all,  it  must  be  because  the  defendants  failed  to 
take  the  coal  at  the  times  at  which  they  should 
have  taken  it,  and  if  so  entitled,  the  measure  of 
damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  times  at  which 
the  defendants  should  have  taken  it  under  the 
contract.  Answer,  As  I  have  already  said,  I  do 
not  think  that  that  is  the  true  measure  of  damages. 
I  think  the  true  measure  is  (as  in  answer  to  plain- 
tiffs' point),  (31st  assignment  of  error). 

Verdict  for  plaintiffs  for  120,864.88,  of  which 
a  remittitur  of  $3531.80  was  subsequently  filed, 
and  judgment  thereon.  The  defendants  took 
this  writ,  assigning  for  error,  inter  alia^  the  rul- 
ings on  the  evidence  as  above  given  and  the  an- 
swers to  the  points. 

Samuel  Dickson  2sA  J.  C.  Bullitt,  forplaintife 
in  error. 

We  were  entitled  to  the  identical  subject-matter 
we  had  contracted  for ;  and  the  delivery  of  an- 
other article  was  such  a  violation  of  the  contract 
as  entitled  us  to  rescind ;  the  contract  being  en- 
tire, we  could  not  be  required  to  accept  anything 
less  than  entire  performance. 

Fraud  in  the  performance  of  a  contract  as  well 
as  in  its   inception,  will  justify  its  rescission; 
and  the  offers  of  fraudulent  substitution  were 
clearly  admissible  under  non-assumpsit.     In  no 
case  has  the  authority  of  Heck  %.   Shener  (4 
S.  &  R.  249)  been  questioned. 
Libhart  v.  Wood,  1  W.  &  S.  265. 
Singer  v,  McCormick,  4  Idem,  265. 
Ridgway  v,  Hungerford  M.  Co.,  3  A.  &  E.  171  (30 

E.  C.  L.  R.,  59). 
Mercer  v,  Whall,  5  Q.  B.  447  (48  E.  C.  L.  R.). 
Telegraph  Co.  v.  Rubber  Works  Co.,  L.  R.,  10  Ch. 

App.  515. 
Qough  V,  R.  W.  Co.,  L.  R.,  7  Ex.  26. 

The  evidence  of  the  false  statement  as  to  the 
cost  of  production,  on  the  faith  of  which  the 
contract  was  entered  into,  was  admissible. 

Khrumbaar  v.  Birch,  4  Weekly  Notes,  144. 

Short  V.  Stevenson,  13  Sm.  95. 

A.  Sydney  Biddle  and  R,  C  McMurtrie,  for 
defendants  in  error. 

The  coal  actually  supplied  having  been  ac- 
cepted and  paid  for,  the  suit  concerned  only 
the  damages  for  not  taking  the  residue.  More- 
over, the  contract  is  divisible,  and  defendants 
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foft  several  months  accepted  the  coal  sent ;  they 
were  thereby  constantly  affirming  the  contract, 
and  cannot  now  rescind  and  refuse  to  accept  the 
residue,  even  if  the  substitution  was  fraudulent. 
They  have  a  complete  remedy  in  a  cross-action 
for  damages  for  the  injury  they  sustained  by  the 
delivery  of  coal  they  had  not  contracted  for. 
After  acceptance  of  a  part  under  a  divisible  con- 
tract, a  party  cannot  say  that  he  will  rescind  the 
contract,  because  'he  did  not  receive  precisely 
what  he  contracted  for. 

Boone  v.  Eyre,  I  H.  Blackstone,  273,  note  a. 

Duke  of  St.  Albans  v.  Shore,  Ibid.  279. 

Campbell  r.  Tones,  6  T.  R.  570. 

Simpson  v,  Crippin,  L.  R.,  8  Q.  B.  16. 

Withers  v.  Reynolds,  2  B.  &  A.  882. 

Fillieul  V.  Armstrong,  7  A.  &  E.  557. 

Franklm  v.  Miller,  4  A.  &  E.  599. 
The  evidence  of  substitution  of  other  coal  was 
not  admissible  under  the  pleas  of  non-assumpsit 
and  payment,  without  notice  of  special  matter. 

Erwin  v.  Leibert,  5  W.  &  S.  105. 

Heck  V,  Shener,  4  S.  &  R.  254. 

Alexander  v.  Piisey,  13  S.  &  R.  454. 

Dunlap  V.  Miles,  4  Y.  370. 
Their  claim  arismg  from  the  inferiority  of  part 
of  the  coal  is  not  a  discharge  from  liability  to  ac- 
cept other  goods,  but  is  rather  a  claim  that  can 
be  sued  for  or  deducted  as  set-off,  when  set-off  is 
pleaded.  If  not  used  as  a  defence,  the  claim 
may  be  sued  for  in  a  separate  action,  which  proves 
it  to  be  a  set-off;  for,  if  not,  the  party  would  be 
concluded  by  the  verdict,  though  the  defence  was 
never  taken. 

May  5,  1879.  The  Court.  The  Kittanning 
Coal  Company  agreed  to  deliver  on  board  ves- 
sels at  Greenwich  wharves,  fifty  thousand  tons  of 
its  best  run  of  mine  bituminous  coal,  denomi- 
nated Excelsior  Vein,  from  collieries  in  Clear- 
field County,  commencing  with  March  i,  1874, 
and  ending  with  February,  1875,  at  ^^^  '^^.te  of 
six  thousand  tons  monthly,  at  the  option  of 
John  C.  Scott  &  Sons,  they  giving  notice  on  or 
before  the  twenty-fifth  day  of  each  month  of 
their  requirements  for  the  succeeding  month. 
Scott  &  Sons  agreed  to  furnish  vessels  for  and 
receive  the  above  stated  quantity  of  coal,  and 
make  payment  therefor,  at  thirty  days  from  date 
of  each  bill  of  lading.  That  the  contract  was 
not  entire,  but  severable,  is  obvious  (Lucesco 
Oil  Co.  V,  Brewer  ^/ a/.,  16  P.  F.  S.  351 ;  Morgan 
ef  aL  V.  McKee,  27  Ibid.  228).  The  Company 
delivered  and  Scott  &  Sons  received  under  this 
contract  eighteen  thousand  and  thirty-eight  and 
one-half  tons  of  coal.  This  must  be  taken  as 
an  uncontroverted  fact.  The  defendants  affirm 
it.  The  plaintiffs  proved  it  in  the  first  breath  of 
their  testimony;  repeated  it,  and  added  that 
this  suit  was  brought  to  recover  the  damages  sus- 
tained by  the  Company  by  the  neglect  of  Scott 
&  Sons  to  take  (or  rather  call  for  when  the 


amount  would  have  been  readily  supplied)  the 
balance  of  the  fifty  thousand  tons  at  the  price 
named  in  the  contract  (see  their  history  of  the 
case),  and  in  their  declaration  aver  that  they 
'*  have  done  all  things  on  their  part  required  by 
the  said  agreement  to  be  done,  and  were  alwa3rs 
ready  and  willing  to  deliver  coal  pursuant  to 
their  said  contract  to  said  defendants,  and  al- 
though said  defendants  did  accept  and  pay  for  a 
small  quantity  of  said  coal,  to  wit,  ten  thousand 
tons,  yet  they,  the  said  defendants,  did  not,  nor 
would  not,  during  the  term  of  the  said  agree- 
ment, receive  the  residue  of  said  coal." 

During  the  whole  time  for  delivery  and  re- 
ceiving of  the  coal,  the  defendants  gave  no  no- 
tice on  or  before  the  twenty-fifth  of  any  month, 
of  their  requirements  for  the  succeeding  month. 
Deliveries  were  made,  from  time  to  time,  as 
called  for,  beginning  in  March,  and  ending  in 
October.    This  also  both  parties  affirm. 

It  was  the  duty  of  the  defendants  to  make  the 
calls  for  the  coal,  not  exceeding  six  thousand 
tons  per  month,  and  receive  the  same,  so  as  to 
permit  delivery  of  the  fifty  thousand  tons  within 
the  time  limited.  Nothing  in  the  offers  of  testi- 
mony for  the  purpose  of  showing  a  waiver  of 
the  requirements  as  to  notice  would  warrant  a 
jury  in  finding  that  the  defendants  were  relieved 
from  making  calls  so  that  the  plaintiffs  could 
deliver  the  coal  within  the  terms  of  the  con- 
tract. What  matters  it  whether  proof  were  re- 
ceived of  a  course  of  dealing,  showing  a  waiver 
of  notice  on  the  25th  day  of  each  month,  when 
the  fact  was  already  patent  and  undeniable,  that 
no  coal  was  delivered  or  received  without  no- 
tice, and  that  such  notice  never  was  given  on 
that  date,  but  on  such  dates  as  suited  defend- 
ants* convenience?  The  rulings  upon  those 
offers  were  not  erroneous. 

When  notice  was  given  to  the  plaintiffs,  if 
they  were  bound  to  deliver  at  all  in  pursuance 
thereof,  they  were  bound  to  deliver  the  very 
coal  designated  by  the  contract.  They  could 
not  lawfully  substitute  any  other  without  de- 
fendants' consent,  and  defendants  could  have 
refused  any  other  coal,  whether  inferior  or  su- 
perior, for  they  were  entitled  to  the  specified 
article.  If  the  plaintiffs  stealthily  substituted 
inferior  coal,  they  perpetrated  a  fraud  upon  de- 
fendants for  which  they  are  answerable.  If  au- 
thority were  wanting  for  the  foregoing,  it  is  in 
the  cases  cited  by  defendants,  but  it  is  not  gain- 
said. It  is  contended  by  defendants  that  if 
fraudulent  substitution  of  coal  was  made  in  the 
delivery,  they  may  now  rescind  the  contract. 
The  cases  cited,  we  think,  do  not  rule  this. 
Where  a  servant  or  laborer  claims  wages,  a  phy- 
sician or  attorney  fees,  an  agent  or  trustee  com- 
missions, fidelity  lies  at  the  bottom  of  the  ser- 
vice the  breach  whereof  forfeits  right  of  com* 
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pensation.  If  two  have  an  executory  contract, 
and  one  colludes  with  the  other's  agent  respect- 
ing its  performance,  or  if  in  an  agreement  for 
sale,  the  price  to  be  paid  by  C,  one  party  bribes 
C,  the  wrongdoer  shall  not  profit  by  his  turpi- 
tude, nor  by  the  agreement  itself.  In  a  sale  and 
delivery  of  goods  there  is  not  such  relation  of 
trust  and  confidence  as  where  one  does  service 
for  another,  and  in  delivery  of  a  similar  but  dif- 
ferent article  there  may  be  no  fraudulent  intent, 
and  if  there  be,  it  is  not  of  so  heinous  a  nature 
as  bribing  a  referee  or  corrupting  the  other's 
agent.  True,  a  fraudulent  delivery  of  one 
article  for  another  authorizes  rescission  of  an 
entire  contract — perhaps  would  of  a  severable 
one,  but  not  after  the  goods  had  been  accepted, 
paid  for,  and  consumed.  Rescission  is  one  form 
of  remedy  for  a  defrauded  party  which  generally 
he  may  exercise  upon  discovery  of  the  fraud, 
though  he  cannot  wholly  restore,  and  if  the 
fraud  be  not  discovered  in  time  for  that  remedy, 
another  remains  whereby  he  may  recover  dam- 
ages. This  contract  was  severable,  and  the  coal 
delivered  was  paid  for  and  used  by  defendants. 
They  can  restore  nothing.  They  never  notified 
plaintiffs  that  they  would  receive  no  more  coal 
for  their  default  in  performance.  We  are  not 
convinced  that  there  was  error  in  holding  that 
the  appropriate  remedy  for  the  alleged  fraud, 
discovered  at  the  trial,  was  by  set-off  or  action 
for  damages. 

The  pleas  were  "payment"  and  *^  non-as- 
sumpserunt'^  During  the  trial  defendants  moved 
to  amend  by  pleading  set-off  specially,  which 
was  denied.  Had  notice  been  given  under  the 
plea  of  payment,  the  set-off  could  have  been 
proved  with  like  effect  as  if  specially  pleaded, 
and  consequently,  the  motion  was  really  for 
leave  to  then  give  notice  of  special  matter. 
Whether  to  allow  it  was  in  the  discretion  of  the 
Court  of  Common  Pleas.  The  case  was  not 
brought  within  the  Act  of  1806,  which  permits 
a  defendant  to  '*  alter  his  plea  or  defence,  on  or 
before  the  trial  of  the  cause."  The  rights  of 
defendants  under  that  Act  are  well  settled  by 
Lewis,  J.,  in  Yost  v,  Eby  (11  Harris,  327). 

Error  is  assigned  to  the  rejection  of  evidence 
of  a  false  statement  of  the  President  of  the 
Company  as  to  the  cost  of  placing  coal  on  board 
vessels  at  Greenwich,  made  in  negotiations  for 
the  contract.  An  action  for  deceit  for  fraudu- 
lent misrepresentation  by  the  vendor  of  the 
price  he  had  paid,  or  of  tne  price  he  had  been 
offered,  for  the  subject  of  the  contract  cannot  be 
sustained.  (Hemmer  v.  Cooper,  8  Allen,  334 ; 
Davis  V,  Meeker,  5  Johnson,  354.)  The  de- 
fendants rely  on  Krumbhaar  v.  Birch  (4  W.  N. 
C.  144)  anci  Short  tf.  Stevenson  (13  P.  F.  S.  95), 
as  ruling  the  point  in  their  favor.  The  former 
is  where  one  sold  his  right,  title,  and  interest  in 


a  patent  right,  for  territory  including  Philadel- 
phia, representing  that  he  owned  half  the  patent- 
eight,  whereas  he  had  before  sold  his  whole  in- 
terest for  Philadelphia ;  and  the  latter  where  one 
purchased  land  for  himself  and  associates,  and 
pretended  to  his  associates  that  he  had  paid 
1 1 2,000  for  it,  when  he  had  only  paid  |6ooo. 

These  decisions  do  not  touch  the  question,  Is 
it  a  fraud  for  a  vendor  to  misstate  the  cost  or 
price  of  the  article  he  is  selling  ?  The  legal  an- 
swer seems  as  well  settled'  as  the  moral  one, 
though  they  are  dissimilar,  and  the  seventh  as- 
signment is  not  well  taken. 

By  the  plea  of  non-assumpsit  the  defendant 
puts  the  plaintiff  on  proving  his  whole  case,  and 
entitles  himself  to  give  in  evidence  anything 
which  shows  that  at  the  time  the  action  was  com- 
menced the  plaintiff  had  no  right  to  recover. 
(Heck  r.  Shener,  4  S.  &  R.  ^48.)  That  action 
was  for  housekeeper's  services  and  for  goods  sold, 
and  it  was  held  that  under  the  plea  evidence  was 
admissible  that  the  plaintiff  had  embezzled  goods 
of  defendant,  not  as  a  set-off  but  to  defeat  the 
action.  "As  to  the  objection  of  the  plaintiflf 
being  taken  by  surprise,  it  is  no  greater  surprise 
than  when,  under  the  same  plea,  the  defendant 
gives  in  evidence  a  release,  infancy,  or  cover- 
ture. Neither  do  I  think  there  is  much  force  in 
the  other  objection,  that  the  matter  of  the  evi- 
dence is  not  a  liquidated  debt  or  demand.  If  it 
is  of  sufficient  magnitude  to  bar  the  plaintiff's 
action,  there  will  be  no  need  of  going  into  cal- 
culations. But  if  not  sufficient  for  that  purpose 
it  is  as  easy  for  the  jury  in  this  action  to  ascer- 
tain the.  amount  to  be  deducted  from  the  plain- 
tiff's demand  as  it  is  for  the  jury  in  an  action  to 
be  brought  by  the  defendant  against  the  plaintiff 
to  ascertain  the  amount  of  his  damages."  Per 
TiLGHMAN,  C.  J.  Under  this  plea  the  defend- 
ant may  show  that  the  plaintiff  is  an  insolvent 
debtor  and  the  cause  of  action  vested  in  his  trus- 
tees ;  that  the  plaintiff  accepted  goods  at  another 
place  than  that  mentioned  in  the  contract ;  a 
former  recovery;  that  the  work  for  which  the 
plaintiff  claims  was  done  in  an  unworkmanlike 
manner.  (Kennedy  v,  Ferris,  5  S.  &  R.  393 ; 
Scott  r.  Province,  i  Pitts.  189 ;  Gilchrist  r. 
Bale,  8  Watts,  355 ;  Gaw  r.  Wolcott,  10  Barr, 
43.)  In  Falconer  v.  Smith  (6  Har.  130),  it  was 
held  that  in  an  action  on  notes  given  for  ma- 
chinery it  was  competent  for  the  defendant  to 
prove  that  when  the  agreement  was  made  the 
plaintiff  warranted  the  machinery  to  be  of  a  cer- 
tain quality,  and  that  the  warranty  had  failed, 
though  the  notes  were  given  several  months  after 
the  date  of  the  agreement.  The  plea  of  non- 
assumpsit  "entitles  the  defendant  without  prior 
special  notice,  to  give  evidence  of  anything 
which  shows  ex  aquo  et  bono  the  plaintiff  ought 
not  to  recover.    This  is  emphatically  true  of  mat- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


293 


ters  of  defence  springing  from  or  immediately 
connected  with  the  transaction  sued  on,  and  im- 
peaching the  consideration  of  the  contract 
averred  by  the  plaintiff.  .  .  .  It  is  true  that 
under  our  more  recent  decisions  unliquidated 
damages  for  a  breach  of  warranty  may  be  averred 
as  matter  of  set-off,  and  then  a  special  plea  or 
notice  would  be  necessary,  but  as  was  justly  ob- 
served in  Sadler  v.  Slobaugh  (3  S.  &  R.  388),  a 
breach  of  warranty  may,  at  the  option  of  the 
defendant,  be  reserved  as  the  foundation  of  a 
separate  action,  or  set  up  as  a  defence  going  to 
the  consideration  of  the  assumpsit  sued  on. '  *  Per 
Bell,  J.  In  various  forms  the  defendant  offered 
to  prove  that  the  plaintiffs  fraudulently  substi- 
tuted inferior  coal  from  other  mines  for  that 
which  they  had  contracted  to  deliver,  and  con- 
cealing this  fact,  delivered  the  inferior  article  in 
part  performance  of  the  contract ;  that  the  de- 
fendants did  not  know  at  the  time  of  such  delive- 
ries that  the  coal  was  of  this  inferior  character ; 
that  finding  objections  made  by  their  customers 
they  inquired  of  plaintiffs  and  were  assured  by 
them  tlmt  the  coal  delivered  was  of  the  kind 
stipulated,  and  they  accepted  and  paid  for  the 
same  as  part  of  the  coal  mentioned  in  the  con- 
tract, believing  it  to  be  such;  and  that  this 
fraudulent  substitution  involved  the  defendants 
in  great  loss,  prevented  them  from  making  sales 
of  die  balance  of  the  coal  mentioned  in  the  con- 
tract, and  disabled  them  from  receiving  the  same. 
At  present  it  must  be  taken  as  if  they  had  the 
testimony  at  hand  to  establish  the  facts  in  the 
offers.  Had  it  been  received  it  might  have 
availed  as  a  complete  defence.  The  matter  was 
immediately  connected  with  the  transaction 
which  is  the  basis  of  this  suit ;  it  shows  a  wilful 
injury  in  the  performance  of  part  of  a  contract 
by  the  plaintiffs,  upon  which  they  claim  damages 
because  the  defendants  failed  to  perform. 

By  the  settled  law  of  this  State  the  offered  tes- 
timony was  admissible  under  defendants'  plea  of 
non  assumpserunty  not  to  prove  a  set-off,  but  to 
prove  that  the  plaintiffs  had  no  right  to  recover. 
Besides  it  was  again  specially  offered  as  tending 
to  prove  that  Ae  plaintiffs  were  not  ready  and 
willing  to  deliver  the  coal  stipulated  in  the  con- 
tract. Why  was  it  not  admissible  for  this  pur- 
pose ?  If  the  Company  pretend  they  were  always 
ready  and  willing  to  perform,  is  it  not  evidence 
in  rebuttal  that  when  called  on  for  coal  they 
gave  it  from  other  mines  ?  Slight  it  may  be  in 
the  opinion  of  the  Court,  but  its  weight  was  for 
the  jury.  We  are  of  opinion  there  was  error  in 
rejecting  the  offers  of  testimony  set  forth  in  the 
second,  third,  fourth,  fifteenth,  and  nineteenth 
assignments. 

The  only  remaining  assignments  we  shall 
notice,  are  the  twenty-fifth,  twenty-sixth,  and 
thirty-first  which  relate  to  the  question  of  dam- 
ages.   We  think  the  instructions  of  the  learned 


Judge  correct,  except  in  not  considering  the 
value  of  the  coal  in  plaintiffs'  hands,  but  it  seems 
his  intention  was  not  directed  to  this,  and  we 
would  pass  it  were  the  cause  not  to  be  tried 
again. .  Compensation  should  be  the  criterion  in 
this  as  in  other  actions  for  breach  of  contract. 
Most  frequently  the  simple  rule,  that  the  measure 
of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  the  con- 
tract ought  to  have  been  completed,  gives  the  in- 
jured party  a  fair  recompense  for  his  loss.  In  a 
case  like  this,  that  would  be  inadequate.  Had 
the  plaintiffs  mined  and  stocked  so  large  a  quan- 
tity of  coal  the  loss  in  increased  handling,  waste, 
and  the  like  would  not  be  covered  by  the  differ- 
ence between  the  market  and  contract  price,  to 
say  nothing  of  the  improbability  of  finding  a 
market  for  the  coal.  The  contract  did  not  re- 
quire them  to  mine  and  stock,  it  was  enough  if 
they  were  competent  to  deliver  the  coal  accord- 
ing to  contract,  that  is,  had  their  mines  in  order, 
the  miners,  and  all  necessary  means  to  mine  and 
deliver  the  coal,  and  were  prevented  by  default 
of  defendants.  In  such  case  nothing  short  of 
the  value  of  the  contract  would  be  a  compensa- 
tion. That  would  be  determined  by  deducting 
from  the  contract  price  the  cost  of  delivery,  in- 
cluding the  royalty  and  the  value  of  the  coal  as 
it  remained  in  place.  Possibly  the  coal  in  the 
opened  mines,  in  working  order  and  with  large 
capacity  at  the  time  the  contract  should  have 
been  performed,  was  of  no  value  to  the  vendors. 
It  may  have  been  worth  nothing  above  the 
royalty.  Unless  it  was  worthless  as  it  re- 
mained in  place,  the  property  of  the  plaintiffs, 
they  ought  not  to  recover  the  difference  between 
the  contract  price,  and  the  sum  of  the  cost  of 
delivery  and  royalty. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 


Common  IJleas— Uab. 

C.  P.  No.  2.  June,  1879. 

Lanigan  to  use  of  Strickler  v.  Kille. 

Landlord  and  tenant — Liability  of  the  landlord 
under  the  covenant  for  quiet  enjoyment. 

It  is  a  general  rule  in  this  State  that  in  an  action  by  a 
purchaser  or  lessee  of  real  estate  who  has  been  evicted, 
without  fraud  on  the  part  oT  the  vendor  or  lessor,  the  mea* 
sure  of  damages  is  the  consideration  paid. 

A  lessee  cannot  recover  from  his  lessor  the  value  of  the 
Improvements  put  by  him  upon  the  land,  even  though 
the  latter  has  used  them  as  a  set-off  in  an  action  against 
him  by  a  paramount  owner  for  mesne  profits. 

Per  Mitchell  J.    The  question,  as  to  the  measure  of 
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ilamages  in  this  case,  is  difficult  and  is  undetermined  in 
this  State  certainly,  and,  so  far  as  we  sure  aware,  in  any 
other  State. 

Rule  for  new  trial,  and  motion  in  arrest  of 
judgment,  nunc  pro  tunc. 

Covenant,  by  the  lessee  to  use  of  the  assignee 
of  the  lease  against  the  lessor,  upon  the  implied 
covenant  for  quiet  enjoyment. 

The  material  facts  of  the  case  were  as  follows : 
On  the  ist  of  August,  1871,  John  I.  Kille,  the 
defendant,  demised  and  let  to  James  Lanigan, 
the  plaintiff,  the  sole  and  exclusive  tight  and  privi- 
lege of  mining  and  taking  out  the  iron  ore  from 
a  certain  tract  of  land  in  Dickinson  Township, 
Cumberland  Co.  The  lease  contained  a  cove- 
nant that  the  lessee  should  forthwith  procure  and 
set  up  good  and  approved  machinery  to  take  out 
and  work  said  ore,  and,  also,  that  at  the  expira- 
tion of  the  term  the  lessee  should  have  the  right 
to  take  down  and  remove  all  buildings  so  put  up 
or  erected. 

The  plaintiff  having  been  evicted  by  virtue  of 
a  judgment  obtained  in  an  action  of  ejectment 
against  his  lessor,  the  defendant  brought  this 
action  to  recover^for  the  loss  sustained  by  the 
eviction. 

The  present  defendant  having,  afler  the  evic- 
tion of  plaintiff,  been  sued  by  the  evictor  for 
mesne  profits,  had  set  off  in  that  action  the  value 
of  the  improvements  made  by  plaintiff.  (See 
Ege  V.  Kille,  3  Nor.  333.)  The  plaintiff,  there- 
fore, in  this  action  claimed  to  recover  as  damages 
the  value  of  his  improvements  thus  used  by  the 
defendant.  The  Judge,  however,  at  the  trial 
directed  a  verdict  for  nominal  damages  only. 

A,  Sydney  BiddU  and  George  W.  BiddU 
showed  cause. 

The  covenant  for  quiet  enjoyment  is  a  cove- 
nant in  law,  and  differs  from  an  express  covenant 
in  that  the  former  binds  the  covenantor  only 
during  the  existence  of  his  own  estate. 

Williams  v,  Burrell,  I    Manning,  Granger  &  Scott, 
402,  and  cases  cited  in  the  argument. 

Adams  v.  Gibney,  6  Bingham,  656. 

McClowry  v,  Croghan,  i  Grant,  311. 
Where  in  a  contract  for  the  sale  of  land  if  the 
vendor  without  fraud  is  found  incapable  of  mak- 
ing a  good  title,  the  purchaser  is  not  entitled  to 
damages  for  loss  of  his  bargain. 

Bain  v,  Fothergill,  Law  Rep.  7  Eng.  &  Irish.  Ap.  158. 

Flureau  v.  Thomhill,  2  W.  Blackstone,  1078. 
The  vendor  is  not  liable  to  the  vendee  for 
either  the  increased  value  of  the  land  or  improve- 
ments put  upon  the  property  by  the  latter. 

Rawie  on  Covenants,  235-6. 

Bender  v.  Fromberger,  4,Dallas,  442. 
It  is  the  duty  of  the  lessee  in  a  case  of  a  lease 
of  this  kind  to  look  into  the  lessor's  title. 

2  Sugden  on  Vendors  &  Purchasers,  140,  loih  ed. 

Keech  v.  Hall,  Douglass,  21. 
F,  E,  Brewster y  S,  £.  Covin,  and  K   C. 
Brewster y  for  the  rule. 
Where  there  is  an  eviction  by  a  paramount 


title,  an  action  will  lie  against  the  landlord  on 
the  implied  covenant  for  quiet  enjoyment. 

Hemphill  v,  Eckfeldt,  5  Wharton,  274. 
This  covenant  is  not  a  covenant  at 'law,  but 
merely  a  personal  covenant. 

Williams  v.  Burrell,  I  Manning,  G.  &  S.  402. 

Maule  V,  Ashmead,  8  Har.  482. 
The  measure  of  damages  where  improvements 
are  put  upon  the  property  in  accordance  with  the 
terms  of  the  lease,  and  are  lost  by  the  breach  of 
covenant,  is  the  value  of  the  improvements. 

Rawle  on  Covenants,  252-259. 

Taylor's  Landlord  and  Tenant,  240. 

Schuylkill  &  Dauphin  Co.  v.  Schmoele,  7  Sm.  273. 

Kille  V,  Ege,  i  Norris,  102. 

Lock  V,  Furze,  115  £.  C.  L.  R.  94. 
Where  in  an  action  for  mesne  profits  the  lessee 
pays  them,  it  is  undoubted  law  that  he  can  re- 
cover the  amount  so  paid  in  an  action  against  his 
landlord. 

Kelly  V.  Dutch  Church,  2  Hill  (N.  Y.)  "6. 

Mack  V,  Patchin,  42  New  York^  175. 
Here  while  we  did  not  actually  pay,  yet  our 
property  was  taken  in  payment,  which  amounts 
to  the  same  thing. 

July  5, 1879.  The  Court.  This  is  an  action 
of  covenant  by  the  lessee  against  the  lessor,  under 
a  sealed  lease  of  certain  mining  rights  in  a  tract 
of  land  thereby  demised  for  a  term  of  fifteen 
years.  The  tenant  having  put  valuable  improve- 
ments on  the  land  under  a  clause  of  the  lease 
allowing  him  to  do  so,  and  entitling  him  to  re- 
move them  at  the  end  of  the  term,  was  subse- 
quently evicted  under  a  paramoimt  title.  The 
lease  contained  no  express  covenant  for  title,  and 
the  plaintiff,  therefore,  brought  this  action  on  the 
implied  covenant  for  quiet  enjoyment  contained 
in  the  words  ** demise  and  let,"  which  occurred 
in  the  lease. 

The  facts  being  undisputed,  a  verdict  was  di- 
rected for  the  plaintiff  for  nominal  damages  only. 
We  have  now  before  us  a  rule  for  a  new  trial  on 
behalf  of  the  plaintiff  on  the  ground  that  he  was 
entitled  to  recover  the  value  of  his  improvements, 
and  also  a  rule  on  behalf  of  the  defendant  why 
he  should  not  be  allowed  to  file  a  motion  in  ar- 
rest of  judgment  nunc  pro  tunc. 

It  is  conceded  that  the  general  rule  in  this 
State  is  that  in  an  action  by  a  purchaser  or  lessee 
of  real  estate  who  has  been  evicted,  without  fraud 
on  the  part  of  the  vendor  or  lessor,  the  measure 
of  damages  is  the  consideration  paid.  In  the 
present  case,  the  consideration  bei6g  a  royalty 
upon  the  iron  mined,  and  rent  for  the  time  the 
plaintiff  held  possession,  there  are  no  damages, 
in  fact,  under  the  general  rule  above  mentioned, 
and,  therefore,  a  verdict  was  directed  for  nominal 
damages  only. 

It  appeared,  however,  in  the  offers  of  evidence, 
that  the  defendant,  the  lessor,  had  been  sued  by 
the  owner  of  the  paramount  title  for  mesne  pro- 
fits, and  that  he  had  in  that  action  set  off  and 
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been  allowed  the  benefit  of  the  value  of  the  im- 
provements made  by  the  lessee,  the  present  plain- 
tiff (Ege  V,  Kille,  3  Norris,  333),  and  the  plain- 
tiff argues  that  his  property  having  been  thus 
iKed  by  defendant  in  pa)rment  of  a  valid  claim 
against  him,  the  latter  should  now  make  compen- 
sation to  the  plaintiff  to  the  extent  of  the  benefit 
thus  received. 

The  argument  is  not  without  great  force.  It 
appears  to  come  very  near  if  not  within  the  prin- 
ciples of  actions  for  money  had  and  received, 
and  it  receives  considerable  support  from  some 
expressions  in  the  opinion  of  the  learned  Judge 
of  the  Supreme  Court  in  delivering  the  opinion 
in  Kille  v,  Ege  (i  Norris,  112). 

But  we  are,  nevertheless,  unable  to  assent  to 
it.  Under  the  general  established  rule  it  is  con- 
ceded that  the  plaintiff  could  not  recover  from 
defendant  the  value  of  his  improvements.  By 
the  eviction,  therefore,  they  were  lost  to  the 
plaintiff,  with  no  obligation  on  the  part  of  any 
one  to  pay  for  them.  If  the  paramount  owner 
had  sued  this  plaintiff  for  mesne  profits,  the  latter 
might  have  set  off  the  value  of  his  improvements, 
but  he  could  not  have  had  a  certificate  in  his 
favor  for  any  excess  of  such  value.  The  most 
that  his  improvements  could  have  availed  him 
would  have  been  to  successfully  defend  such  an 
action,  and  he  is  now  none  the  worse  off  because 
the  action  has  been  successfully  defended  through 
the  same  means  by  his  lessor,  the  present  defend- 
ant. 

The  paramount  owner  was  a  common  enemy 
who  might  have  made  his  attack  for  mesne  profits 
on  either  of  the  present  parties.  He  did  make 
it  on  the  defendant,  and  in  that  action  the  de- 
fendant used  th/e  plaintiffs  shield  in  the  same 
manner  that  the  latter  might  have  done  if  the 
attack  had  been  made  on  him.  We  are  unable 
to  see  that  the  plaintiff  is  any  worse  off  now  than 
he  was  before,  and  it  is  admitted  that  before  he 
had  no  cause  of  action  for  anything  but  nominal 
damages.  The  rule  for  a  new  trial  must,  there- 
fore, be  discharged. 

The  plaintiff's  motion  in  arrest  of  judgment  is 
based  on  the  view  that  an  implied  covenant  for 
quiet  enjoyment  extends  no  further  than  to  pro- 
tect the  estate  which  the  lessor  could  lawfully 
grant  at  the  time  of  the  lease,  and  that,  as  the 
eviction  here  was  by  title  paramount  existing  at 
the  time  of  the  lease,  there  has  been  no  breach 
in  fact  of  the  covenant  which  the  law  raises. 
This  point,  however,  was  not  made  within  the 
four  days  allotted  by  rule  of  Court,  and  we  have 
not  thought  it  well,  on  consideration,  to  embar- 
rass the  case  with  it.  There  is  a  substantial  con- 
troversy between  these  parties  on  the  measure  of 
damages.  That  question  is  difficult,  and  is  unde- 
termined in  this  State  certainly,  and,  so  far  as  we 
are  aware,  in  any  other.  We,  therefore,  presume 
that  it  will  go  to  the  Supreme  Court  for  final  ad- 


judication, and  we  should  think  it  best  that  it 
should  do  so  on  the  view  taken  by  the  Judge  at 
the  trial. 

Rule  discharged. 

Opinion  by  Mitchell  J. 


C.  P.  No.  2.  March,  1879. 

Dinsmore  v.  Davis. 

Costs  of  audit — Proper  practice  where  it  is  sought 

to  put  them  on  the  party  ordering  the  fund  into 

court. 

Rule  to  show  cause  why  the  costs  of  this  case, 
including  the  costs  of  audit,  should  not  be  taxed, 
and  execution  therefor  issue  against  the  claimants 
who  ordered  the  fund  into  court. 

The  fund  was  produced  by  sales  under  writs 
of  levari  facias  upon  plaintiffs  mortgages.  After 
the  mortgages  were  recorded,  liens  for  alterations 
and  repairs  were  filed,  and  the  fund  was  ordered 
into  court  by  one  of  these  creditors.  The  case 
was  referred  to  an  auditor,  who  reported  in  favor 
of  the  mortgagee.  Exceptions  were  filed,  and 
after  argument  dismissed  by  the  Court,  and  the 
auditor's  report  confirmed.  An  appeal  to  the 
Supreme  Court  was  dismissed  at  the  costs  of  the 
appellants.  The  appellee  now  asked  this  Court 
to  impose  the  costs  of  the  audit  on  the  creditor, 
who  had  ordered  the  fund  into  court. 

Freedley  and  Rawle^  for  the  rule. 

Courts  possess  summary  jurisdiction  over  costs. 
Harger  v.  Commissioners,  2  Jones,  253. 

Hence,  proceeding  by  rule  is  proper. 
Harris  z'.  Fortune,  i  Binney,  125. 

For  form  of  rule,  see  Tatham  v.  Crawford  (2 
Weekly  Notes,  367).    The  losing  party  ought 
to  pay  costs,  unless  he  can  show  clearly  that 
there  were  special  circumstances  to  create  pro- 
bable cause  for  disputing  his  adversary's  claim. 
Larimer's  Appeal,  10  Harris,  42. 
Eagle  V.  Hindenmyer,  i  Lancaster  Bar,  Mar.  5, 1S70. 
St  Joseph's  Asylum  Appeal,  2  Wright,  53$. 
Moore*s  Appeal,  14  Wright,  250. 
Hammett's  Appeal,  22  Sm.  337. 

Upon  the  same  principle,  fiduciaries  asserting 
unfounded  demands,  or  needlessly  causing  pro- 
tracted litigation,  have  always  been  personally 
charged  with  the  expenses  of  audits.  No  special 
circumstances  or  probable  cause  existed  here. 
The  liens,  being  for  alterations  and  repairs,  had 
no  force  except  from  the  date  of  filing,  and, 
therefore,  were  postponed  to  the  mortgage,  which 
was  recorded  first.  The  record  thus  showed  a 
prima  facie  legal  right  in  the  plaintiffs. 

Purves  and  White^  contra. 

There  was  only  one  of  the  lien  creditors  in 
this  case  who  ordered  the  fund  into  court,  under 
the  Act  of  April  20,  1846.  The  others  merely 
gave  notice  to  the  sheriff,  and  to  them  the  rule 
in  Larimer's  Appeal  can  have  no  application. 
The  imposition  of  costs  is  intended  to  act  par- 
tially as  a  penalty,  and  would  be  unjust  in  this 
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case.  The  contestants  had  the  advice  of  counsel 
in  all  that  they  did,  which  removes  presumption 
of  malice  or  an  intention  wantonly  to  embarrass 
the  mortgagee  in  obtaining  his  money. 

This  Court  has  no  further  jurisdiction  over  the 
matter,  as  the  record  was  removed  to  the  Su- 
preme Court  and  by  them  finally  decided. 

C.  A.  V. 

The  Court.  It  is  undoubtedly  competent  for 
the  Court  to  put  the  costs  of  an  audit  upon  a 
claimant  who  has  subjected  the  fund  to  the  ex- 
pense without  proper  justification.  But  costs  in 
equity  are  discretionary,  and  the  Court  does  not 
usually  impose  them  without  good  ground.  The 
proper  practice  in  such  a  case  as  this  would  be  to 
ask  the  auditor  to  report  that  the  costs  should  be 
imposed  on  the  delinquent  party.  The  latter 
can  then  have  his  exception  and  his  hearing  on 
appeal.  The  present  application,  if  granted, 
would  subject  the  losing  party  to  the  additional 
costs  without  an  appeal,  or  tie  up  the  fund  till  a 
second  hearing  could  be  had  in  the  Supreme 
Court.  We  do  not  think  this  would  be  equitable 
for  any  of  the  parties. 

Rule  discharged. 

Oral  opinion  by  Mitchell,  J. 


C.  P.  No.  2.  March  12^  1879. 

Freeman  v.  Walsh. 

Contracts  of  married  women  —  Agreement  by 
husband  and  wife  to  sell  wife's  real  estate — 
-Right  of  wife  to  sue  for  damages  for  breach 
of  contract  by  vendee. 
Rule  to  take  off  non-suit. 
In  December,  1877,  Henrietta  Freeman,  a 
married  woman,  her  husband  joining,  entered 
into  an  agreement  in  writing  with  James  Walsh, 
Jr.,  for  the  exchange  of  properties  in  Philadel- 
phia. Mrs.  Freeman  at  once  employed  a  con- 
veyancer to  prepare  a  deed  for  the  properties  to 
be  conveyed  to  her  and  a  mortgage  to  be  given 
to  her  by  Mr.  Walsh,  and  to  make  the  necessary 
searches,  upon  which  she  expended  about  $80. 
When  she  tendered  to  Mr.  Walsh  the  deed  to 
her  property,  properly  executed,  and  at  the  same 
time  tendered  to  him  the  deed  and  mortgage  to 
be  executed  by  him,  he  refused  to  receive  her 
deed  or  to  execute  the  deed  and  mortgage  pre- 
pared for  execution  by  him ;  hence  this  suit  for 
damages  in  |iooo  was  brought.  On  the  trial 
the  execution  of  the  writings  referred  to  was 
offered  in  evidence  by  the  plaintiff,  who  proposed 
to  follow  this  with  proof  of  ownership  by  Mrs. 
Freeman  of  the  premises  which  she  agreed  to 
convey,  and  of  the  expense  and  loss  incurred  by 
her  by  reason  of  the  defendant's  breach  of  con- 
tract. This  evidence  was  objected  to  by  the 
defence  upon  the  ground  that  the  writing  was 
wanting  in  mutuality,  and  could  therefore  not 
be  enforced  by  a  married  woman ;  whereupon 


the  Court  refused  to  admit  the  testimony  and 
entered  a  non-suit. 

Sharp  <y  Alleman^  for  the  rule. 
The  agreement  of  Mrs.  Freeman  was  voidable 
only,  not  void ;  if  it  was  absolutely  void  it  vras 
not  susceptible  of  ratification. 

2  Kent's  Commentaries,  266,  267. 
Even  a  payment  of  part  of  the  price  and  ob- 
taining possession  would  not  enable  her  to  defend 
in  an  action  of  ejectment,  if  her  agreement  were 
void,  not  voidable ;  but  this  would  not  be  consist- 
ent with  the  decisions  in — 

Vance  V.  Nogle,  20  Sm.  176,  179. 

Walker  v.  Coover,  15  Sm.  430. 

Mansley  v.  Smith,  6  Phila.  220. 

Brown  v,  Bennett,  25  Sm.  422. 

Lee  V,  Muggeridge,  $  Taunt.  36. 

Vance  v.  Wells,  8  Ala.  399. 

Franklin  v,  Beatty,  27  Miss.  347. 
The  declaration  in  the  opinions  of  the  Judges 
that  the  contract  of  a  married  woman  is  votd^ 
must  be  construed  as  applying  to  cases  of  a  like 
kind — those  where  the  wife  luis  elected  to  treat  it 
as  void.  The  word  void  is  often  construed  to 
mean  voidable,  at  the  election  of  one  of  the  par- 
ties to  the  contract. 

Columbia  Ins.  Co.  v,  Buckley,  2  Norris,  293. 

Pearsol  v,  Chapin,  8  Wr.  it. 

Atlantic  Ins.  Co.  v.  GoodalT,  35  N.  H.  328. 
A  wife  may  bind  herself  to  pay  for  materiab 
necessary  for  the  repair  of  the  property. 

Allen  V.  Graham,  3  Weekly  Notes,  493. 
If  SO,  could  she  not  recover  damages  for  fail- 
ure to  deliver  goods  bought  for  such  purpose  ? 
And  yet  she  could  not  be  held,  we  suppose,  in 
damages  for  failure  to  take  the  material.  Com- 
plete mutuality  of  remedy  is  not  necessary  in  all 
cases. 

Sutherland  v.  Briggs,  i  Hare,  34. 
E.  C.  Shapley  (  W.  Gorman  Avith  him),  showed 
cause. 

Contracts  must  be  mutual  to  bind  both  parties; 
if  one  is  not  bound,  the  other  is  not. 

I  Addison  on  Contracts,  3  Amer.  ed.  p.  34,  sec.  1 8. 

Grove  v,  Hodges,  5  Sm.  516. 

Ofierman  v.  Packer,  26  Leg.  Int.  205. 

Bodine  v,  Glading,  9  Har.  53. 

Glidden  v,  Strupler,  2  Sm.  400. 

Roseburgh  v.  Sterling,  3  Casey,  292. 

Harbert  v.  Miller,  4  Weekly  Notes,  325. 

A  married  woman  may  contract  for  the  sale  of 
her  real  estate  by  an  executory  agreement,  in  the 
statutory  mode  conferring  the  power,  viz.,  by 
the  joinder  of  her  husbaiid  in  the  articles  of 
agreement  and  the  separate  cuknowledgment  by  her. 
Husbands  on  Married  Women,  p.  68,  sec.  71. 
A  married  woman  has  no  capacity  to  contract 
for  the  sale  of  her  real  estate  or  to  convey  it, 
except  in  the  precise  statutory  mode  conferring 
the  power. 

Dankel  v.  Hunter,  1 1  Sm.  384. 
Mihenberger  v.  Croylc,  3  Casey,  17a 
Kirk  v.  Clark,  9  Sm.  479. 

C.  A.  V. 
The  Cqmkt.    Rule  absolute. 
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g)npreine  Court. 


April  I,  1879. 

Knecht  v.  The  Mutual  Life  Insurance  Co. 
of  New  York. 

Life  insurance — Warranty ,  when  not  implied 
from  declarations  of  assured — Declarations  or 
promises  not  fulfilled  distinguished  from  mis- 
representations. 

In  an  application  for  a  policy  of  life  insurance  F.  de- 
clared that  he  did  not,  nor  would  he,  practise  any  perni- 
cious habit  obviously  tending  to  the  shortening  of  life. 
The  policy  issued  in  pursuance  of  this  application  con- 
tained, inUr  alia^  the  stipulation  that  if  any  of  the  state- 
ments or  declarations  made  in  the  application  should  be 
found  in  any  respect  untrue,  then  the  policy  should  be 
void.  At  the  time  of  the  insurance,  F.  had  no  pernicious 
habits,  but  some  years  afterwards  drank  to  such  excess  that 
he  died  of  delirium  tremens.     In  an  action  on  the  policy : 

Neld  (reversing  the  judgment  below),  that  in  the  absence 
of  any  clause  avoiding  the  policy  in  case  the  assured  should 
practise  any  pernicious  habit,  and  of  any  covenant  or  war- 
ranty on  his  ^art  that  he  would  not  do  so,  the  policy  was 
not  avoided. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

This  was  an  amicable  action  of  assumpsit  by 
Knecht,  administrator  of  Fangboner,  against  the 
above  corporation,  upon  a  policy  of  insurance 
issued  by  the  defendant  corporation  upon  the 
life  of  the  plaintifTs  intestate  for  $1500.  A  case 
stated  was  agreed  upon  which  was  substantially 
as  follows: — 

In  1868  the  plaintiff  *s  intestate  applied  to  the 
defendant  for  a  policy  of  insurance  upon  his  life, 
the  application  containing,  inter  alia^  the  follow- 
ing clause : — 

«*  And  the  said  Abram  F.  Fangboner  further  declares, 
That  he  is  not  now  afflicted  with  any  disease  or  disorder, 
and  that  he  does  not  now,  nor  will  he,  practise  any  per- 
nicious habit  that  obviously  tends  to  the  shorteninc:  of 
life." 

The  defendant  upon  the  faith  and  in  con- 
sideration of  the  statements,  conditions,  stipula- 
tions, and  promises  contained  in  the  application, 
issued  to  the  intestate  their* policy  of  insurance 
containing,  inter  alia,  the  following  provision : — 

**  If  any  of  the  statements  or  declarations  made  in  the 
application  for  this  policy,  upon  the  faith  of  which  this 
policy  is  issued,  shall  be  found  in  any  respect  untrue,  then 
and  in  every  such  case,  this  policy  shall  be  null  and  void." 


At  the  time  of  making  the  said  application  for 
insurance  the  assured  was  of  correct  and  tempe- 
rate habits.  Some  years  afterwards  he  became 
very  intemperate,  in  consequence  of  which  he  died 
of  delirium  tremens.  If  the  Court  should  be  of 
opinion  that  the  defendant  was  liable  to  pay  the 
amount  insured,  then  judgment  to  be  entered  for 
the  plaintiff.  Otherwise,  judgment  to  be  entered 
for  the  defendant. 

After  argument  the  Court  entered  judgment 
for  the  defendant,  and  the  plaintiff  took  this  writ, 
assigning  the  entry  of  judgment  for  error. 

E.J,  Fox,  for  the  plaintiff  in  error. 

There  was  here  no  warranty.  A  warranty  is  a 
stipulation  for  the  absolute  truth  of  some  state- 
ment made,  or  for  the  strict  compliance  with  a 
promise,  but  nowhere  in  the  policy  or  in  the  ap- 
plication did  the  assured  covenant,  agree,  or  war- 
rant that  he  would  practise  no  pernicious  habit 
tending  to  the  shortening  of  life.  He  declcired, 
or  at  most,  promised  that  he  would  not,  but  a 
breach  of  promise  is  not  a  misrepresentation,  and 
a  fortiori  not  a  breach  of  warranty. 

If.  Green,  contra,  presented  no  paper-book  to 
the  Court,  but  argued  that  the  stipulation,  if  any 
of  the  statements  or  declarations  ^^  shall  be  found 
untrue,"  brought  the  subsequent  fornution  of  the 
habit  within  th^  terms  of  the  contract ;  it  would 
not  be  denied  that  the  existence  of  the  habit  at 
the  time  of  the  application  would  have  defeated 
the  policy ;  the  same  effect  should  be  given  to  the 
formation  of  future  habits.  Conditions  on  the 
contract  of  insurance  subsequently  unfulfilled  put 
an  end  to  the  contract. 

Ins.  Co.  V.  Slockbower,  2  C.  199. 
Trask  v.  Ins.  Co.,  5  C.  198 
Ins.  Co.  V,  Stauffer,  9  C.  398. 

May  7,  1879.  The  Court.  It  was  not 
alleged  that  in  his  application  for  insurance  the 
insured  made  any  false  representation  of  an  ex- 
isting fact.  What  he  did  declare  was  **  That  he 
is  not  now  afflicted  with  any  disease  or  disorder, 
and  that  he  does  not  now,  nor  will  he,  practise 
any  pernicious  habit  which  obviously  tends  to  the 
shortening  of  life." 

The  case  stated  set  forth,  that  at  the  time  of 
making  the  aforesaid  application  for  insurance 
the  said  Abram  F.  Fangboner  was  of  correct  and 
temperate  habits.  That  some  years  after  the 
issuing  of  said  policy  he  became  addicted  to  the 
use  of  intoxicating  drinks,  from  the  immoderate 
use  of  which  he  was  attacked  with  delirium  tre- 
mens from  which  he  died.  The  policy  issued  in 
pursuance  of  said  application  contained  this  pro- 
vision, **  If  any  of  the  statements  or  declarations 
made  in  the  application  for  this  policy,  upon  the 
faith  of  which  this  policy  is  issued,  sh^l  be  found 
in  any  respect  untrue,  then  and  in  every  such 
case  this  policy  shall  be  null  and  void."     It  is 
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unnecessary  to  discuss  the  question  as  to  whether 
the  declarations  of  the  insured  as  to  existing 
facts  in  his  application,  constitute  a  warranty. 
The  authorities  are  by  no  means  uniform  on  this 
point.  Our  own  recent  case  of  the  Washington 
Life  Ins.  Co.  v.  Schaible  (i  Weekly  Notes, 
369),  holds  that  they  do  not  constitute  such  war- 
ranty. Where,  however,  the  policy  has  been 
issued  upon  the  faith  of  such  representations, 
and  they  are  false  in  point  of  fact,  the  better 
opinion  seems  to  be  that  the  policy  is  avoided. 

And  this  is  so  even  where  the  false  statement 
is  as  to  a  matter  not  material  to  the  risk  (Jeffries 
V.  The  Life  Ins.  Co.,  22  Wallace,  47).  In  such 
case  the  agreement  is  that  if  the  statements  are 
false  there  is  no  insurance :  no  policy  is  made 
by  the  company,  and  no  policy  is  accepted  by 
the  insured.  In  the  case  in  hand  the  policy 
attached.  There  was  nothing  to  avoid  it  a/f 
initio.  Were  the  mere  declarations  by  the  insured 
in  his  application,  as  to  his  future  intentions,  and 
his  failure  to  carry  out  his  declarations  or  to 
comply  with  his  intentions  as  to  his  future  con- 
duct sufficient  to  work  a  subsequent  forfeiture  of 
the  policy  ?  In  no  part  of  the  application  did 
the  assured  covenant  that  he  would  not  practise 
any  pernicious  habit.  Nor  did  he  promise,  agree, 
or  warrant  not  to  do  so. 

He  declared  that  he  would  not.  To  declare  is 
to  state,  to  assert,  to  publish,  to  utter,  to  announce, 
to  announce  clearly  some  opinion  or  resolution  ; 
while  to  promise  is  to  agree  :  **  to  pledge  one's 
self,  to  engage,  to  assume  or  make  sure,  to  pledge 
by  contract." — Worcester,  There  is  no  clause 
in  the  policy  which  provides  that  if  the  assured 
shall  practise  any  pernicious  habit  tending  to 
shorten  life,  the  policy  shall  ipso  facto  become 
void.  There  is  only  the  stipulation  that  "  if  any 
of  the  statements  or  declarations  made  in  the 
application  ....  shall  be  found  in  any  respect 
untrue,  this  policy  shall  be  null  and  void.'* 
This  evidently  referred  to  a  stkte  of  things  exist- 
ing at  the  time  the  policy  was  issued.  As  to 
such  matters  as  I  have  already  said  there  was  no 
untrue  statement.  But  the  assured  declared  as  a 
matter  of  intention,  that  he  would  not  practise 
any  pernicious  habit.  Was  this  declaration  of 
future  intention  false?  There  is  no  allegation 
much  less  proof  that  it  was  so.  The  assured 
might  well  have  intended  to  adhere  to  his  decla- 
ration in  the  most  perfect  good  faith ;  yet  in  a 
moment  of  temptation  have  been  overcome  by 
this  insidious  enemy.  In  the  absence  of  any 
clause  in  the  policy  avoiding  it  in  case  the  assured 
should  practise  any  such  habit,  and  of  any 
covenant  or  warranty  on  his  part  that  he  would 
not  do  so,  we  do  not  think  his  mere  declaration 
to  that  effect  in  the  application,  sufficient  to 
avoid  the  policy. 

The  judgment  is  reversed,  and  judgment  is 


now  entered  in  favor  of  the  plaintiff,  and  against 
the  defendant  for  the  sum  of  fifteen  hundred 
dollars  with  interest  from  June  26,  1876. 

Opinion  by  Paxson,  J. 

Trunkey,  J.,  dissents. 

Gordon,  J.,  holding  a  policy  of  the  corpora- 
tion defendant,  did  not  sit. 


Jan.  '79,  169.  March  5,  1879. 

The  First  National  Bank  of  Allentown  v. 
Hoch. 

National  banks — Powers  of— Scope  of  authority 
of  president — Fraud — Receipt  construed — De- 
posit, 

A  national  bank  is  not  by  its  charter,  nor  by  its  statutory, 
nor  its  incidental  powers,  authorized  to  act  as  broker  or 
agent  in  the  purchase  of  bonds  and  stocks. 

When  a  paper  on  its  face  shows  that  a  transaction  was 
not  within  the  usual  course  of  business  of  a  bank,  it  Is  not 
binding  on  the  bank,  although  signed  by  the  president 
thereof  as  such  officer. 

The  president  is  the  executive  agent  of  the  board  of 
directors  as  to  the  ordinary  business  of  the  bank,  but  can- 
not bind  it  by  a  contract  outside  thereof  without  special 
authority. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  William  Hoch  against  the  First 
National  Bank  of  Allentown,  to  recover  the  ba- 
lance of  an  alleged  deposit.  Plea:  "Non-as- 
sumpsit," and  special  pleas  that  the  president 
had  exceeded  his  authority  in  giving  the  receipt 
or  paper  sued  upon,  and  that  the  money  given 
by  the  plaintiff  had  never  been  received  by  the 
bank. 

Upon  the  trial,  before  Albrecht,  P.  J.,  the 
following  facts  appeared:  On  December  18, 
1S75,  William  Hoch  called  on  William  H.  Blu- 
mer,  the  President  of  the  First  National  Bank, 
for  the  purpose  of  purchasing  bonds  of  the  city 
of  Allentown.  The  office  of  City  Treasurer  was 
in  the  same  room  where  the  bank  did  business, 
and  the  cashier  of  the  bank  was  the  City  Trea- 
surer. As  the  bonds,  for  some  reason,  were  not 
ready  for  delivery,  the  sum  of  J^iooo  was  left  with 
William  H.  Blumer,  and  he  gave  a  receipt  as 
follows : — 

|icxx>.  Allentown,  Dec.  18,  1875. 

Received  of  Mr.  William  Hoch,  one  thousand  dollars, 
to  be  invested  in  bond&of  the  city  of  Allentown,  bearing 
seven  per  cent,  interest.  Interest  on  said  deposit  to  be 
allowed  from  this  date,  and  to  be  accounted  for  on  de- 
mand. W.  H.  Blumer, 
President  ist  Nat  Bank. 

On  June  23,  1876,  Mr.  Hoch  received  from 
Jacob  A.  Blumer,  who  was  the  City  Treasurer, 
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one  bond  for  I500,  and  the  following  was  en- 
dorsed on  the  receipt : — 

Received,  June  23d,  1876,  of  J.  A.  Blumer,  one  bond 
of  city  of  AUentown,  No.  210,  five  hundred  dollars,  on 
account  of  within  receipt.  Wiluam  Hoch. 

The  endorsed  receipt,  and  an  indorsement  of 
interest  received,  were  both  in  the  handwriting 
of  Jacob  A.  Blumer.  It  further  appeared  that 
Hoch  kept  no  account  with  the  bank,  and  that 
the  money  paid  in  by  him  went,  not  to  the 
bank,  but  into  the  individual  account  of  Jacob 
A.  Blumer.  Demand  on  the  bank  for  the  bonds 
or  the  money  was  refused. 

The  Court  construed  the  receipt  to  be  a  de- 
posit, and  instructed  the  jury  to  find  a  verdict 
for  the  plaintiff. 

Verdict  and  judgment  accordingly  for  plaintiff, 
whereupon  the  defendant  took  this  writ,  assigning 
for  error  the  instruction  of  the  Court. 

Edward  Harvey  and  R.  E,  Wright ^Jr,^  for 
the  plaintiff  in  error. 

The  relation  constituted  by  this  transaction  is 
that  of  principal  and  agent,  not  debtor  and 
creditor.  The  object  of  the  contract  was  to  have 
the  money  invested  in  bonds.  It  was  not  to  be 
the  money  of  the  bank,  nor  to  be  credited  to  the 
account  of  Hoch,  and  subject  to  his  check.  Only 
the  interest  is  to  be  accounted  for  on  demand. 

It  is  essential  to  a  deposit  that  the  money  paid 
into  bank  be  passed  to  the  credit  of  the  owner, 
and  be  subject  to  his  draft,  check,  or  order. 

Commercial  Bank  of  Albany  r.  Hughes,  17  Wend. 

94. 
Marine  Bank  f .  Fulton  Bank,  2  Wallace,  252. 
F.  and  M.  Nat'l  Bank  v.  King,  7  Sm.  202. 
Foley  V,  Hill,  2  H.  L.  28. 
Grant  on  Banking,  I. 
The  paper  being  an  agreement  to  invest  the 
principal  in  bonds,  and  to  account  for  the  in- 
terest on  demand,  if  there  was  a  failure  to  get 
the  bonds,  the  money  could  be  demanded,  not 
upon  the  paper  sued  upon,  but  upon  the  implied 
promise  to  refund  it.     But  if  the  bank  never  re- 
ceived the  money,  there  was  no  implied  promise 
to  refund  it. 

If  Hoch  was  misled  by  the  act  or  promise  of 
Blumer,  he  could  not  recover  from   the  bank 
without  showing  that  the  act  or  promise  was 
within  the  scope  of  the  general  usages,  practice, 
and  course  of  business  of  the  bank. 
Lloyd  V,  West  Branch  Bank,  3  H.  172. 
The  contract  was  ultra  vires  the  bank. 
Shinkle  v.  First  Nat.  Bank  of  Ripley,  22  Ohio  St. 

516. 
Fowler  v,  Scully,  22  Sm.  456. 
First  Nat.  Bank  v.  Ocean  Bank.  60  N.  Y.  287. 
Weckler  v.  First  Nat.  Bank  of  Hagerstown,  42  Md. 

581. 
First  Nat.  Bank  of  Charlotte  v.  Exchange  Bank,  2 

Otto,  122. 
Venango  Nat.  Bank  v.  Taylor,  6  Sm.  14. 
First  Nat.  Bank  of  Rochester  v.  Pierson,  16  Albany 
L.  J.  319. 


Wiley  V,  First  Nat.  Bank  of  Brattleboro,  47  Vt.  546. 
The  contract  was  ultra  vires  the  president  of 
the  bank. 

Dorsey  v.  Abrams  et  al. ,  4  N.  299. 

First  Nat.  Bank  v.  Ocean  Bank,  supra. 

Bank  of  U.  S.  v.  Dunn,  6  Pet.  51. 

U.  S.  V,  Bank  of  Columbia,  21  How.  356. 

Shryock  v.  Boseliore,  I  N.  159. 

Lloyd  V.  West  Branch  Bank,  3  H.  174. 
Wm,  P,  Snyder  and  John  Rupp,  for  the  de- 
fendant in  error. 

The  paper  is  not  merely  a  contract  to  buy 
bonds,  but  it  is,  further  than  that,  a  certificate 
that  Hoch  has  deposited  in  bank  one  thousand 
dollars,  which,  with  interest,  is  to  be  accounted 
for  on  demand.  The  possibility  of  purchasing 
bonds  was  uncertain ;  it  would  be  folly  to  say 
that  the  paper  meant  to  provide  that  the  prin- 
cipal should  never  be  accounted  for,  although  no 
bonds  should  be  received. 

The  bank  could  have  discharged  the  contract 
at  any  time  it  saw  fit  by  paying  the  money  to 
Hoch,  and  Hoch  could  at  any  time  have  de- 
manded the  money.  The  money  was  paid  to  an 
officer  of  the  bank;  if  the  officers  of  the  bank  were 
dishonest,  such  fact  cannot  prejudice  the  rights 
of  Mr.  Hoch.  The  money  having  in  contem- 
plation of  law  gone  into  the  bank,  the  bank  is 
liable  to  repay  it,  according  to  the  terms  •  of  the 
certificate  of  deposit. 

May  5,  1879.  The  Court.  The  plaintiff  in 
error  is  a  national  bank.  This  suit  was  against 
the  bank  on  a  receipt  signed  by  the  president 
thereof,  in  the  following  words,  to  wit : — 

"liooo.  Allentown,  Dec.  18,  1875. 

"Received  of  Mr.  William  Hoch  one  thou- 
sand dollars,  to  be  invested  in  bonds  of  the  city 
of  Allentown,  bearing  seven  per  cent,  interest. 
Interest  on  the  said  deposit  to  be  allowed  from 
this  date,  and  to  be  accounted  for  on  demand. 

'*W.  H.  Blumer, 
''Preset  istNat.  Bank." 

The  defendant  in  error  failing  to  obtain  all  the 
required  bonds,  or  a  return  of  the  residue  of  the 
money,  brought  this  suit.  The  Court  directed 
the  jury  to  return  a  verdict  in  his  favor. 

It  is  well  recognized  law  that  a  national  bank 
is  not,  by  its  charter,  authorized  to  act  as  a 
broker  or  agent  in  the  purchase  of  bonds  and 
stocks.  Neither  its  specified  powers  given  by 
statute,  nor  its  incidental  powers  necessary  to 
carry  on  the  business  of  banking,  extend  to  the 
transaction  of  such  business.  (First  National 
Bank  of  Charlotte  v.  Exchange  Bank,  2  Otto, 
122;  Fowler  v,  Scully,  22  P.  F.  Smith,  462.) 
When  the  paper  on  its  face  shows  the  transaction 
not  to  be  within  the  usual  course  of  business  of 
the  bank,  it  is  not  binding  on  the  bank,  although 
signed  by  the  president  thereof  as  such  officer. 
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He  is  the  executive  agent  of  the  board  of  direc- 
tors, within  the  ordinary  business  of  the  bank, 
but  cannot  bind  it  by  a  contract  outside  thereof 
without  special  authority.  I  do  not  understand 
these  general  rules  to  be  denied.  Some  of  them 
are  expressly  admitted,  and  the  others  impliedly 
conceded  by  the  Court  below,  jmd  by  the  counsel 
for  the  defendant  in  error.  The  Court  ruled  the 
case  on  the  construction  it  gave  to  the  receipt. 
The  learned  Judge  said  to  the  jury  :  '*  The  ques- 
tion as  to  whether  the  plaintiff  is  or  is  not  entitled 
to  recover  in  this  action,  depends  upon  the  con- 
struction that  is  put  upon  the  receipt  of  Decem- 
ber 1 8,  1875,  which  has  been  offered  in  evi- 
dence. It  is  the  duty  of  the  Court  to  construe 
this  paper.  If  this  were  an  obligation  on  the 
part  of  the  bank  to  purchase  and  furnish  the 
plaintiff  with  the  kind  of  security  mentioned  in 
the  paper,  it  would  be  beyond  the  power  of  the 
bank  or  its  president  to  enter  into  that  obligation, 
and  the  plaintiff  would  not  be  entitled  to  recover. 
But  I  construe  this  paper  to  mean  that  it  is  an 
acknowledgment  that  the  plaintiff  did  pay  to  the 
president  of  the  defendant  |iooo,  which  was 
treated  according  to  the  terms  of  the  paper  as  a 
deposit,  and  might  be  discharged  by  the  bank, 
either  by  furnishing  the  bonds  of  the  city  of 
AUentown,  or  by  repaying  the  money  with  in- 
terest." It  was  undoubtedly  the  duty  of  the 
Court  to  construe  the  paper ;  but  we  cannot  con- 
cur in  the  construction  given.  The  principal 
object  of  the  contract,  clearly  shown  by  the  re- 
ceipt, was  the  purchase  of  bonds.  That  was  the 
specific  purpose  for  which  the  money  was  left, 
and  received.  The  language  of  the  receipt  a.s- 
sumes  that  the  desired  bonds  could  not  then  be 
procured,  and  to  prevent  a  loss  of  interest  m*  the 
mean  time,  to  the  defendant  in  error,  the  latter 
clause  was  added.  The  primary  thought  and 
main  intent  of  the  contract  was  a  purchase  of 
bonds.  The  secondary  one  was  to  procure  in- 
terest until  the  investment  could  be  made. 
While  the  word  "deposit*'  does  appear  in  the 
receipt,  yet  it  is  evidently  used  as  a  synonym  for 
money  or  fund.  The  receipt  does-  not  state 
that  the  money  is  left  as  in  the  case  of  an  ordi- 
nary deposit,  nor  that  it  shall  be  deposited  in 
bank  to  his  credit,  nor  was  it  ever  so  deposited. 
It  was  put  in  the  hands  of  the  city  treasurer  on 
the  very  day  of  its  receipt ;  presumably  for  the 
purpose  of  getting  the  city  bonds.  The  bank 
never  received  the  money.  It  was  never  subject 
to  check  drawn  by  defendant  in  error  on  the 
bank.  Although  the  transaction  was  with  Blu- 
mer,  as  president  of  the  bank,  yet  in  all  legal 
aspects  it  was  with  him  as  an  individual.  Upon 
the  uncontradicted  testimony  the  defendant  in 
error  was  not  entitled  to  recover. 

Judgment  reversed. 

Opinion  by  Mercur,  J.     Paxson,  J.,  absent. 


Jan.  '79,  3. 


Peterson's  Estate. 


Jan.  20,  1S79. 


Will—  Construction  of-^  Gift  of  income  and  prin- 
cipal—Postponement  of  possession  of  principal 
—  Vested  and  contingent  interests — Real  estate 
— Equitable  Conversion  df  by  will — Discre- 
tionary or  contingent  powers  ^  sale, 

A  devise  to  trustees  to  pay  and  divide  income  amoi^ 
testator's  children  in  equal  shares,  and  upon  the  death  of 
each  child  to  pay  the  principal  represented  by  his  share  of 
income  to  his  children,  if  of  full  age,  and  if  minors  to  pay 
the  income  during  minority  and  the  principal  upon  their 
attaining  twenty -one,  creates  a  vested  interest  in  the  grand- 
children. 

Unless  a  will  contains  an  imperative  direction  to  sell,  ir- 
respective of  contingencies  and  independent  of  discretion, 
conversion  of  real  estate  devised  to  trustees  with  power  of 
sale,  will  not  take  place  until  the  sale  is  actually  made. 

A.  devised  and  bequeathed  all  of  his  estate  to  trustees 
inter  alia  to  pay  the  income  in  equal  shares  amongst  his 
eight  children,  and  from  time  lo  time  as  any  one  of  them 
should  "  die  leaving  lawful  issue,  such  issue,  if  under  law- 
ful age,  shall  be  entitled  to  receive  the  interest  and  income 
of  their  parents'  share  equally  among  them,  if  one,  solely, 
and  if  more  than  one,  in  equal  parts :  and  as  they  severally 
attain  such  lawful  age,  they  are  to  receive  and  be  paid 
their  share  and  portion  of  the  principal  or  capital  fund  of 
which  their  parent  had  received  the  interest,  income,  .  .  . 
and  those  of  any  said  children  leaving  lawful  issue  of  law- 
ful age,  such  issue  shall  receive  and  be  paid  the  said  prin- 
cipal or  capital  fund.  .  .  .  But  in  case  any  of  my 
said  children  should  die  without  leaving  such  law&l  issue, 
then  and  in  that  case  the  share  and  pigt  of  such  child  so 
dying,  as  well  the  real  as  the  personal  estate,  shall  lapse 
and  fall  back  into  my  estate.  .  •  .  And  in  order  to 
enable  my  said  trustees  to  pay  off  and  settle  any  of  the 
shares  and  portions  of  my  estate  which  may  from  time  to 
time  become  due  and  payable  on  the  decease  of  any  of  my 
said  children,  it  shall  and  may  be  lawful  for  them,  my 
said  trustees,  to  take  any  of  the  unappropriated  funds  of 
my  said  estate,  or  to  sell  any  of  my  real  estate  for  such 
purposes,  and  in  order  to  arrive  at  the  value  of  any  such 
share  at  the  time  of  the  decease  of  any  such  child  or 
children,  it  shall  be  lawful  for  the  said  trustees,  or  the 
survivors  or  survivor  of  them,  with  the  child  or  children 
if  of  full  age,  and  the  next  friend  or  guardian  of  such  as 
may  be  under  age,  mutually  to  choose  a  judicious  and  dis- 
interested citizen,  and  these  citizens,  if  an  even  number, 
to  choose  another,  .  .  .  who  upon  being  duly  quali- 
fied shall  ascertain  the  value  of  such  share  or  portion, 
.  .  .  and  a  due  record  thereof  made  or  being  con- 
firmed by  said  Court,  any  of  my  said  children  shall  be  at 
liberty  to  take  the  same  at  such  valuation,  .  .  .  and 
if  none  of  them  will  accept  thereof,  .  .  .  then  and 
in  such  case  the  same  shall  be  sold  by  my  said  trustees, 
.  .  .  and  with  such  funds  to  pay  and  satisfy  the  person 
entitled  to  such  share,  his  or  her  portion  thereof."  One 
of  the  testator's  sons  died  intestate,  leaving  a  daughter 
who  subsequently  died  a  minor : 

Neid^  that  her  interest  was  vested. 

Hfld  also,  that  there  was  here  no  equitable  conversion 
of  the  real  estate,  and  that  her  portion  descended  to  her 
heir. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County,  upon  the  adjudication  of  the  account 
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of  Thomas  K.  Peterson  and  Israel  Peterson,  sur- 
viving trustees  under  the  will  of  John  Peterson. 
John  Peterson,  the  testator,  died  December 
27, 1855,  leaving  a  will  by  which  he  devised  all  of 
his  estate,  real,  personal,  and  mixed,  unto  Thomas 
K,  Peterson,  Israel  Peterson,  and  Edwin  Mitchel, 
and  to  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  in  trust, 
first,  to  pay  debts;  second,  to  pay  certain  an- 
nuities to  his  wife  and  one  of  his  daughters ;  and, 
third,  to  pay  to  each  of  his  other  eight  children 
one-eighth  part  of  the  income  of  his  residuary 
estate  during  their  respective  lives,  with  the  pri- 
vilege of  obtaining  certain  loans  from  the  estate, 
for  which  interest  was  to  be  charged  by  the  trus- 
tees: the  will  further  provided  as  follows: — 

•*  Eleventh — And  as  my  son  John  Howard  Peterson  is 
a  minor,  under  the  age  of  twenty-one  years,  I  order  and 
direct  my  said  trustees  to  secure  for  him  the  remaining 
equal  eighth  or  ninth  part  of  my  said  estate,  as  the  case 
may  be,  and  the  interest  and  income  thereof,  to  appro- 
priate so  much  thereof  as  may  be  necessary  to  defray  the 
expenses  of  his  education  and  maintenance,  and  upon  his 
arrival  at  the  age  of  twenty-one  years,  I  give  him  the 
balance  of  such  interest  and  income  of  such  estate,  if  any, 
and  from  the  time  of  his  attaining  such  age,  I  give  and 
bequeath  unto  him,  my  said  son,  the  interest  and  income 
of  such  estate  during  his  lifetime.     .     .     . 

"  And  from  time  to  time  as  any  of  my  said  children, 
.  .  .  shall  die  leaving  lawful  issue,  such  issue,  if  under 
lawful  age,  shall  be  entitled  to  receive  the  interest  and 
income  of  their  parents'  share  equally  among  them — if 
one,  solely,  and  if  more  than  one,  in  equal  parts;  and  as 
they  severally  attain  such  lawful  age,  they  are  to  receive 
and  be  paid  their  share  and  portion  of  the  principal  or 
capital  fund  of  which  their  parent  had  received  the  interest 
and  income,  the  loan  if  any  to  such  parent  to  be  taken  as 
part  thereof;  and  those  of  my  said  children  leaving  lawful 
issue  of  lawful  age  such  issue  shall  receive  and  be  paid 
the  said  principal  or  capital  fund  of  which  their  parent  had 
received  the  interest  and  income,  such  loanlo  be  taken  as 
a  part,  if  one,  solely,  and  if  more  than  one,  equally  among 
them.  But  in  case  any  of  my  said  children  should  die 
without  leaving  such  lawful  issue,  then  and  in  that  case 
the  share  and  part  of  such  child  so  dying,  as  well  the  real 
as  the  personal  estate,  shall  lapse  and  fall  back  into  my 
estate  and  be  divided  among  such  of  my  children  as  may 
be  then  living,  and  the  issue  of  such  as  may  be  dead,  in 
the  way  and  manner  as  I  have  directed  in  relation  to  their 
particular  share  of  my  estate. 

«*  And  in  order  to  enable  my  said  trustees  to  pay  off  and 
settle  any  of  the  shares  and  portions  of  my  estate  which 
may  from  time  to  time  become  due  and  payable  on  the 
decease  of  any  of  my  said  children,  it  shall  and  may  be 
lawful  for  them,  my  said  trustees,  to  take  any  of  the  unap* 
propriated  funds  of  my  said  estate,  or  to  sell  any  of  my 
real  estate  for  such  purposes,  and  in  order  to  arrive  at  the 
value  of  any  such  share  at  the  time  of  the  decease  of  any 
such  child  or  children,  it  shall  be  lawful  for  the  said  trus- 
tees, or  the  survivors  or  survivor  of  them,  with  the  child 
or  children,  if  of  full  age,  and  the  next  friend  or  guardian 
of  such  as  may  be  under  age,  mutuaUy  to  choose  a  judi- 
cious and  disinterested  citizen,  and  these  citizens,  if  an 
even  number,  to  choose  another;  or  in  case  they  cannot 
agree  upon  such  persons,  then  to  apply  to  the  Judges  of 
the  Orphans'  Court  to  appoint  such  discreet  and  judicious 
persons,  who  upon  being  duly  qualified,  shall  ascertain  the 
valae  of  such  share  or  portion,  and  in  order  to  do  so  they 
shall  make  a  just  and  fair  valuation  of  all  the  real  and 


personal  estate;  that  part  which  is  subject  to  a  life  estate 
shall  be  valued  but  not  divided  and  paid  until  after  the 
falling  in  of  such  life  estate  >  and  upon  such  share  being 
so  ascertained,  and  a  due  record  tnereof  made  or  being 
confirmed  by  said  Court,  any  of  my  said  children  shall  be 
at  liberty  to  take  the  same  at  such  valuation,  the  eldest 
male  having  the  first  choice,  and  so  on  the  youngest,  and 
if  none  of  3ie  males  will  take,  then  to  be  offered  to  the 
eldest  female,  and  so  on  to  the  youngest,  and  if  none  of 
them  will  accept  thereof  (my  meaning  is  that  the  part  which 
my  said  children  may  elect  to  take  as  above  mentioned,  is 
that  part  which  may  be  found  necessary  to  be  sold  to  raise 
a  fund  to  pay  ofT  the  share  of  the  child  arriving  at  full  age 
as  above  set  forth),  then  and  in  such  case  the  same  shall 
be  sold  by  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  who  I  also  appoint  executors  hereof,  at  public 
sale  to  the  highest  and  best  bidder,  any  of  my  said  children 
having  the  right  to  become  purchasers  thereof,  such  sale 
to  be  made  in  the  same  manner  and  on  the  like  terms  and 
conditions  as  I  have  hereinafter  ordered  and  directed  as  to 
my  estate  generally,  and  with  such  funds  to  pay  and  satisfy 
the  person  entitled  to  such  share,  his  or  her  portion  thereof. 
And  the  like  proceedings  shall  be  had  as  often  as  it  may 
be  required  to  ascertain  and  pay  ofif  such  share  or  shares." 

The  testator  then  nominated  the  trustees  above 
named  to  be  executors  of  his  will,  and  gave  them 
full  powers  whenever  they  might  deem  it  advan- 
tageous to  his  estate,  or  **for  the  purpose  of 
more  easily  making  partition  and  division  thereof 
among  the  parties  interested,*'  to  sell  the  whole 
or  any  part  of  his  estate,  and  to  invest  the  pro- 
ceeds, or  so  much  thereof  as  might  not  be  re- 
quired for  the  uses  of  his  will,  in  other  real  estate  or 
in  securities  yielding  income.  He  also  gave  them 
full  powers  to  lease,  repair,  and  improve  his  real 
estate. 

John  Howard  Peterson  died  intestate  May 
29,  1875,  leaving  a  widow,  Caroline  E.,  and 
one  child,  Carrie  May  Peterson,  who  died  a 
minor  November  21,  1877.  Edwin  Mitchel,  one 
of  the  trustees,  died  also,  and  on  January  29, 
1878,  the  surviving  trustees  filed  their  first  ac- 
count, as  trustees. 

Before  the  Auditing  Judge  the  widow  (who 
had  subsequently  intermarried  with  Speakman) 
claimed,  as  next  of  kin  of  Carrie  May  Peterson, 
to  receive  the  income  of  John  Howard  Peterson's 
share  of  the  estate  accruing  since  the  last  payment 
to  Carrie  May  Peterson,  and  also  the  principal 
of  said  share.  The  Auditing  Judge  decided  that 
letters  of  administration  must  be  tijcen  out  on  the 
estate  of  Carrie  May  Peterson,  and  awarded  the 
accrued  interest  upon  John  Howard  Peterson's 
share  to  such  administrator  when  appointed.  He 
also  decreed  that  the  principal  of  said  share  **  be 
valued  and  paid  unto  the  said  administrator,  ac- 
cording to  the  will  of  the  testator." 

The  trustees  filed  exceptions  to  the  adjudica- 
tion, alleging  error,  (i)  In  deciding  **  That  Carrie 
May  Peterson  died  seized  of  a  fee  in  the  share  of 
testator's  real  and  personal  estate  bequeathed  and 
devised  in  trust  for  her  father,  J.  Howard  Peter- 
son, for  life."  (2)  In  deciding  *<That  at  the 
death  of  John  Howard  Peterson,  his  daughter, 


Digitized  by 


Google 


302 


WEEKLY  NOTES  OF  CASES. 


Carrie  May  Peterson,  acquired  an  absolute  vested 
interest  in  the  share  of  the  testator's  estate  given 
to  her,  and  that  this  interest  was  not  divested  by 
reason  of  her  death  under  the  age  of  twenty-one 
years ;  but  that  it  passed  under  the  intestate  law 
to  her  mother  as  her  next  of  kin."  (3)  In  not 
deciding  **That  upon  the  death  of  Carrie  May 
Peterson,  a  minor,  her  father's  share  lapsed  into 
the  residuary  estate  of  John  Peterson."  (4)  In 
deciding  '*  That  the  will  of  John  Peterson  worked 
such*  a  converson  of  John  Howard  Peterson's 
share  that  the  real  estate  unconverted  at  Carrie 
May  Peterson's  death  passed  as  personalty  to 
her  mother."  And  (5),  **  In  awarding  the  share 
of  John  Howard  Peterson  in  the  real  estate  of 
testator,  to  the  administrator  of  Carrie  May 
Peterson." 

These  exceptions  were  dismissed,  and  the  ad- 
judication was  confirmed  (no  opinion  filed). 
From  this  decree  the  trustees  took  this  appeal, 
assigning  as  error  the  dismissing  their  exceptions 
and  confirming  the  adjudication. 

Frank  P,  Prichard  and  N.  H.  SkarpUss,  for 
appellants. 

(i)  Carrie  May  Peterson  did  not  take  a  vested 
interest  in  the  estate  of  John  Peterson.     Where 
the  gift  consists  merely  in  a  direction  to  pay  or 
divide  at  a  certain  age,  it  is  not  vested  until  the 
time  for  payment  arrives. 
Seibert's  Appeal,  I  H.  501. 
Moore  v.  Smith,  9  W.  403. 
Leake  v,  Robinson,  2  Mer.  363. 
Where  the  gift  of  income  precedes,  and  is  dis- 
tinct from  that  of  the  principal,  the  devise  is  not 
vested  but  contingent,  and  especially  where  the 
gift  is  to  a  class  and  the  principal  is  not  to  be 
taken  out  or  separated  from  the  estate  until  the 
time  of  payment  arrives. 

I  Roper  on  Legacies,  *p.  581. 
Batsford  v.  Kebbell,  3  Ves.  363. 
In  re  Ashmore's  Trusts,  L.  R.  9  Eq.  99. 
Spencer  v.  Wilson,  L.  R.  16  Eq.  501. 
The  question  has  only  been  referred  to  in 
Pennsylvania. 

Provenchere's  Appeal,  17  Sm.  463. 
(2)  The  will  did  not  work  an  equitable  con- 
version of  the  real  estate.     '*  To  estal)lish  a  con- 
version the  will  must  direct  it  out  and  out,  irre- 
spective of  all  contingencies." 
Anewalt's  Appeal,  dlWr.  414-16. 
A  discretionary  power  of  sale  does  not  operate 
until  the  sale  takes  place. 
Page's  Estate,  25  Sm.  87. 
So  too  if  the  exercise  of  the  power  depends  on 
any  contingency. 

Miller  and* Bowman's  Appeal,  10  Sm.  404. 
The  selection  of  appraisers  by  the  devisees,  and 
the  refusal  of  any  of  the  devisees  to  take  at  the 
appraisement,  are  such  contingencies  as  will  pre- 
vent an  immediate  conversion. 
Boshart  v,  Evans,  5  Wb.  551. 
Anewalt's  Appeal,  supra, 
Neely  v,  Grantham,  8  Sm,  433. 


This  decree  could  not  be  enforced.  If  the 
parties  cannot  agree  upon  the  appraisers  the 
valuation  cannot  be  made.  The  Orplians'  Court 
has  no  jurisdiction  over  the  appraisement  except 
to  set  it  aside  forfraud. 

Soger's  Appeal,  10  B.  440. 
Thos,  If,  SpeakTHan  and  E,  Spencer  MilUr^ 
contra. 

(i)  It  is  only  in  the  event  of  a  child  dying 
without  leaving  lawful  issue  that  his  share  is  to 
lapse.  John  Howard  Peterson  did  leave  such 
issue,  so  that  under  no  circumstances  could  his 
share  fall  back  into  the  estate;  if  not,  then  it 
could  only  go  to  his  daughter  under  the  intestate 
law.  PosQ)onement  of  the  payment  oi  principal 
is  not  a  postponement  of  the  vesting  of  the  es- 
tate; even  postponement  of  the  possession  or 
enjoyment  does  not  prevent  its  vesting,  where 
the  suspensive  expressions  refer  to  the  time  of 
possession  and  not  to  the  gift  itself. 

Reed  v.  Buckley,  5  W.  &  S.  517. 

I  Jarman  on  Wills,  *727. 

Feame  on  Remainders,  *SS2,  n.  g. 
Where  the  property  is  put  in, trust  and  the  in- 
come given  for  maintenance,  it  will  be  held  to  be 
vested. 

Branstrom  v.  Wilkinson,  7  Ves.  420. 

Provenchere's  Appeal,  17  Sm.  463. 
(2)  Conversion  is  a  question  of  intention,  to 
be  gathered  from  the  whole  will. 

Chew  V,  Nicklin,  9  Wr.  84. 
All  the  terms  used  by  the  testator  indicate  that 
the  share  to  be  given  each  of  the  children  is  to 
be  transferred  by  a  payment  of  money.  Tliere  is 
no  estate  given  in  any  particular  part  of  the  real 
estate.  Their  only  means  to  obtain  their  rights 
under  the  will  is  by  enforcing  the  execution  of 
the  trust. 

Morrow  i.  Brenzier,  2  R.  189. 
None  of  the  children  have  such  an  interest 
in  the  real  estate  as  could  be  bound  by  a  judg- 
ment ;  if  they  take  by  election  under  the  will  it 
would  be  as  purchasers. 

Allison  V,  Wilson,  13  S.  &  R.  330. 

Silverthome  v,  KcKinster,  2  Jones,  72. 

Dundas's  Appeal,  14  Sm.  325. 

February  10,  1879.  The  Court.  Did  the 
testator  intend  to  attach  to  the  devises  and  be- 
quests to  the  issue  of  his  children  a  condition 
precedent  that  they  should  arrive  at  lawful  age  ? 
The  answer  is  in  the  terms  of  the  will.  Interest 
and  income  of  both  real  and  personal  estate  of 
the  share  of  each  child  are  payable  during  his  or 
her  life,  and  at  death,  without  leaving  lawful 
issue,  such  share  shall  lapse  and  fall  back  into  his 
estate,  and  be  divided  among  such  of  his  children 
as  may  then  be  living,  and  the  issue  of  such  as 
may  be  dead,  in  the  way  directed  in  reference  to 
their  particular  shares.  In  case  any  of  his  chil- 
dren **  shall  die,  leaving  lawful  issue,  such  issue, 
if  under  lawful  age,  shall  be  entitled  to  receive 
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the  interest  and  income  of  their  parents*  share 
equally  among  them,  if  one,  solely,  if  more  than 
one,  in  equal  parts.  And  as  they  severally  attain 
such  lawful  age,  they  are  to  receive  and  be  paid 
their  share  and  portion  of  the  principal  or  capital 
fund  of  which  their  parents  had  received  the  in- 
terest and  income.  .  .  .  And  those  of  my 
said  children  leaving  lawful  issue  of  lawful  age, 
such  issue  shall  receive  and  be  paid  the  said  prin- 
cipal or  capital  fund  of  which  their  parent  had 
received  the  interest  and  income."  Full  direc- 
tions are  given  for  ascertainment  and  settlement 
of  the  portions  of  his  estate  which  may  from 
time  to  time  become  due  and  payable  on  the 
decease  of  any  of  his  children.  In  every  part  of 
the  will,  bearing  on  the  subject,  the  corpus  of 
each  child's  share  is  treated  as  given  to  the  law- 
ful issue,  and  not  a  phrase  indicates  that  any  such 
issue,  under  age,  is  not  on  an  equality  with  those 
of  full  age.  The  difference  is  simply  this,  that 
the  one  of  nuijority  receives  his  portion  imme- 
diately, while  payment  to  the  one  in  his  minority 
is  postponed,  he  receiving  his  interest  and  in- 
come in  the  mean  time.  In  respect  to  the  issue 
of  his  children,  the  gift  of  the  interest  and  income 
is  not  distinct  from  the  principal.  Hence  it  need 
not  now  be  said  whether  the  doctrine  in  Spencer 
V.  Wilson  (16  Law  Reports,  Eq.  C.  501),  where 
the  income  was  the  subject  of  one  gift  and  the 
capital  of  another,  will  be  adopted  in  Pennsyl- 
vania. Under  John  Peterson's  will,  that  the 
lawful  issue  of  his  children  take  a  vested  estate, 
though  in  their  minority  when  the  parent  dies, 
we  consider  not  doubtful,  but,  if  it  were,  the 
doubt  should  be  resolved  against  a  contingent 
estate,  for  it  is  a  rule  of  interpretation  that  in 
doubtful  cases,  estates  are  to  be  held  vested  rather 
than  contingent. 

Does  the  will  work  an  equitable  conversion  of 
the  real  estate  ?  This  is  the  only  remaining  in- 
quiry, for  it  is  not  alleged  that  there  has  been 
conversion  by  a  sale.  In  order  to  arrive  at  the 
value  of  a  share  at  the  time  of  the  decease  of  any 
child,  the  testator  directs  that  appraisers  be  ap- 
pointed to  **  make  a  just  and  fair  valuation  of  all 
the  real  and  personal  estate,"  and  upon  such 
shares  being  so  ascertained  any  of  his  said  chil- 
dren shall  be  at  liberty  to  take  the  part  necessary 
to  be  sold  to  raise  a  fund  to  pay  off  the  share  of 
a  qhild  arriving  at  full  age,  the  first  choice  given 
to  the  males  in  order  of  seniority  and  next  to  the 
females  in  like  order,  and  if  none  of  them  will 
accept,  then  the  same  shall  be  sold  by  the  trus 
tees,  **  and  with  such  funds  to  pay  and  satisfy  the 
person  entitled  to  such  share,  his  or  her  portion 
thereof."  In  another  part  of  the  will  a  discre- 
tionary power  is  given  to  the  trustees,  subject  to 
the  consent  of  William  Spooner,  to  sell  the  whole 
or  any  part  of  the  estate,  and  to  invest  the  pro- 
ceeds in  other  real  estate,  or  personal*  securities, 


as  they  may  deem  best.  The  appellees  admit 
that  this  discretionary  power  is  no  conversion. 
They  also  concede  that  conversion  is  a  question 
of  intention,  to  be  determined  by  the  terms 
of  the  will;  and  contend  that  the  terms  of 
this  will  "decisively  fix  upon  the  land  the 
quality  of  money."  But,  if  this  be  so,  what  mean 
the  various  directions  to  be  observed  before  the 
trustees  can  sell  any  part  to  raise  money  to  pay 
off  a  share  ?  Appraisers  shall  be  chosen  by  the 
trustees  and  surviving  children,  if  they  can  agree, 
but  if  they  cannot  agree,  the  appraisers  shall  be 
appointed  by  the  Court,  to  make  a  just  and  fair 
valuation  of  all  the  real  estate,  as  well  as  per- 
sonal, and  ascertain  the  value  of  the  share  or 
portion  of  the  deceased  child.  Upon  due  record 
of  the  valuation,  or  confirmation  thereof  by  the 
Court,  the  children  may  take  the  land,  and  should 
they  so  elect  the  trustees  can  make  no  ^e. 
Their  power  to  sell  depends  upon  the  refusal  of 
all  the  children  to  accept  the  share  of  the  land  at 
the  valuation.  **  And  the  like  proceedings  shall 
be  had  as  often  as  it  may  be  required  to  ascertain 
and  pay  off  such  share  or  shares."  Here  are 
contingencies  which  may  prevent  a  sale  of  any 
part  of  the  real  estate  during  the  life  estates  given 
to  the  children.  The  will  works  no  conversion 
of  land  into  money.  Unless  there  be  an  impe- 
rative direction  to  sell,  irrespective  of  contin- 
gencies and  independent  of  discretion,  conversion 
will  not  take  place  until  the  sale  is  actually  made. 
(Anewalt's  Appeal,  6  Wright,  414;  Henry  v, 
McCloskey,  9  Watts,  145.) 

Moreover  the  will,  in  whole  and  in  its  parts, 
shows  that  the  testator  contemplated  that  his  real 
estate  should  remain  in  the  trustees  until  those  in 
remainder  became  entitled  to  possession.  He 
gave  them  power  to  lease  and  collect  rents.  He 
gave  them  discretionary  power,  conditioned  that 
William  Spooner  first  assent  to  repair,  improve, 
and  build  upon  any  of  his  lands  and  defray  the 
expenses  out  of  his  estate,  and  also  to  sell  and 
reinvest  in  other  real  estate  to  be  held  for  the 
same  uses.  He  repeatedly  directs  payment  of 
the  **  interest  and  income."  He  wills  that  if 
any  child  die  without  lawful  issue  his  share  in  the 
real  and  personal  estate  shall  lapse.  He  made 
provision  for  adjustment  of  the  share  of  a  child 
who  should  die  leaving  issue.  We  discover  no 
intention  to  convert.  Many  provisions  of  this 
will  are  vain  if  the  real  estate  is  fixed  with  the 
quality  of  money. 

We  are  impelled  to  the  conclusion  that  so  much 
of  the  decree  as  rests  upon  the  basis  that  Carrie 
May  Peterson's  interest  in  the  real  estate  was 
converted,  is  erroneous. 

Decree  reversed,  and  record  ordered  to  be  re- 
mitted for  further  proceedings. 

Opinion  by  Trunkey,  J.  Woodward,  J., 
absent. 
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Braman's  Appeal. 
Ryan's  Estate. 


Feb.  6,  1879. 


Orphans*  Courts  jurisdiction  of— Decedents*  es- 
tates —  Frauds-  Tort  —  Trustees —  Who  may 
claim  at  distribution  of  decedents*  estates. 

In  a  proceeding  for  distribution  in  the  Orphans*  G>urt, 
no  one  can  claim  but  through  the  decedent  as  creditor, 
legatee,  or  next  of  kin. 

A  claimant  at  distribution  in  the  Orphans*  Court  who 
is  neither  creditor,  legatee,  nor  next  of  kin  of  the  decedent, 
cannot  waive  the  tort  of  a  trustee  who  fraudulently  re- 
ceived money  for  the  estate,  and  sue  the  estate  for  money 
had  and  received,  however  he  might  do  so  against  the 
trustee  accountant. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Upon  the  audit  of  the  first  account  of  Samuel 
White,  executor  and  trustee  of  the  will  of  Letitia 
G.  Ryan,  deceased,  Hanna,  P.  J.  found  substan- 
tially the  following  facts  :  The  decedent  died  in 
March,  1872,  devising  to  her  brother,  the  ac- 
countant, certain  property  in  trust  for  her  hus- 
band for  life,  and  after  his  death,  to  her  children 
by  her  first  marriage,  with  remainder  to  their 
heirs.  The  accountant  charged  himself,  inter 
alia,  with  the  rents  received  from  a  store  pro- 
perty, and  with  the  proceeds  of  the  sale  of  the 
same,  after  deducting  the  amount  of  a  mortgage 
existing  on  the  property.  This  sum  was  claimed 
by  George  G.  Braman. 

William  Ryan,  the  husband  of  the  decedent, 
was  engaged  in  business  with  one  Walter,  under 
the  firm  name  of  William  Ryan  &  Co.  In  i860, 
while  largely  indebted,  and,  as  it  subsequently 
appeared,  insolvent,  he  conveyed  the  store  in 
question  to  Samuel  White,  who  in  turn  con- 
veyed it  to  his  sister,  the  decedent.  The  con- 
veyances were  subject  to  a  mortgage,  and  were  in 
fraud  of  the  creditors  of  the  said  Ryan.  Subse- 
quently judgments  to  a  larger  amount  were  ob- 
tained against  Wm.  Ryan  &  Co.,  and  among 
them  one  confessed  to  the  said  White,  the  ac- 
countant, as  trustee  for  the  decedent.  Execution 
was  issued  on  this  judgment,  and  a  large  part  of 
it  realized  by  a  sale  of  the  personal  property  of 
the  firm.  In  January,  1861,  George  G.  Braman 
obtained  a  judgment  against  Ryan  for  $4300, 
which  judgment  was  revived  by  sci.fa,  in  1867, 
and  the  said  store  levied  upon,  sold  at  sheriff's 
sale,  and  purchased  by  Braman.  In  1871,  eject- 
ment was  brought  by  Braman  against  Ryan  and 
his  wife,  the  decedent.  Mrs.  Ryan  died  in  1872, 
and  Mr.  Ryan  in  1873.  T^^  suit  was  tried  May 
29,  1874,  and  resulted  in  a  verdict  for  the  de- 
fendant. Judgment  was  entered  on  the  verdict 
June  8,  1874. 

The  mortgage  in  question  had  been  in  existence 


before  Mr.  Ryan  had  acquired  the  property,  and 
had  been  allowed  to  remain  thereon.  In  1874 
the  counsel  for  the  accountant  represented  to  the 
counsel  for  the  then  holder  of  the  mortgage  that 
default  would  be  made  in  the  payment  of  interest, 
and  that  he  wanted  to  have  the  mortgage  sued  out 
to  make  title.  A  writ  was  accordingly  issued 
April  4,  1874,  and  service  accepted  by  a  member 
of  the  bar,  although  not  then  practising.  The 
defendant  in  the  writ  had,  in  fact,  been  dead  for 
several  years.  Judgment  was  entered  for  want 
of  an  appearance,  and  execution  issued  April 
22,  1874.  The  debt,  interest,  and  costs  were 
paid  to  the  plaintiff  by  one  Powell,  and  the 
judgment  was  thereupon  marked  to  his  use ;  but 
the  sale  proceeded,  the  property  was  purchased 
by  the  accountant,  and,  thirteen  days  before  the 
verdict  in  the  ejectment  suit,  the  sheriff's  deed 
was  made  to  him.  The  amount  realized  by  the 
sale  was,  after  payment  of  the  debt,  interest,  and 
costs,  paid  into  court,  and  the  reiK)rt  of  the 
auditor  awarding  the  balance  to  the  accountant 
as  executor  of  Mrs.  Ryan  was  duly  confirmed. 
The  claimant  did  not  in  any  way  appear  at  that 
audit. 

The  auditing  Judge  held  that,  while  there  ap- 
peared to  have  been  an  irregularity  in  obtaining 
the  judgment  upon  the  mortgage,  yet  there  was 
no  actual  fraud  upon  the  claimant ;  that  his  right 
to  appear  at  the  distribution  of  the  proceeds  of 
the  sheriff's  sale  had  been  waived  j  and  that  the 
Orphans'  Court  could  not  take  jurisdiction  of  his 
claim. 

The  claimant  filed  exceptions  to  the  finding  of 
the  auditing  Judge,  which  exceptions  were  dis- 
missed by  the  Court  in  banc,  and  the  adjudication 
confirmed,  Penrose,  J.,  delivering  the  following 
opinion: — 

"  It  was  incumbent  upon  the  exceptant,  George 
G.  Braman,  after  he  had  become  the  purchaser 
at  the  sheriff's  sale  in  1870,  to  see  that  the  int- 
erest on  the  mortgage,  subject  to  which  he  had 
bought,  was  regularly  paid  thereafter.  He  knew, 
and  was  bound  to  guard  against  the  consequences 
of  default,  and,  so  far  as  he  was  concerned,  there 
was  no  duty  in  this  respect  on  the  part  of  Mrs. 
Ryan,  whose  title,  under  the  deed  to  her  of 
March,  i860,  he  asserted  to  be  fraudulent  and 
void. 

*  *  That  she  did  in  point  of  fact  pay  during  her 
lifetime,  and  that  the  accountant,  her  executor 
and  trustee,  continued  to  do  so  for  some  two 
years  longer,  can  give  the  exceptant  no  right  to 
complain  that  payment  afterwards  ceased,  or  that 
notice  was  given  by  the  accountant  to  the  mort- 
gagee that  it  would  no  longer  be  made,  or  even 
that  he  requested  that  suit  should  be  brought,  and 
aided  in  having  the  judgment  obtained.  Irre- 
spective of  the  bankrupt  law,  it  has  never  been 
questioned  in  Pennsylvania  that  judgment  might 
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be  confessed  for  an  honest  debt,  even  for  the 
very  purpose  of  preferring  one  creditor  to  the 
exclusion  of  all  others. 

"  The  exceptant  was,  at  best,  simply  a  terre 
tenant.  The  mortgagee  was  not  bound  to  make 
him  a  party,  or  give  him  notice  of  the  suit  on  the 
mortgage;  and,  had  he  done  so,  his  only  defence 
could  have  been  that  the  debt  was  paid,  or  that 
it  was  not  fully  due.  But  this  is  not  even  now 
pretended.  Nor  is  it  pretended  that  from  the 
day  of  his  purchase  to  the  present  time  the  ex- 
ceptant has  ever  paid,  or  offered  to  pay,  one  cent, 
principal  or  interest,  on  the  mortgage.  How 
then  has  he  been  hurt  by  the  acceptance  of  ser- 
vice in  the  name  of  the  mortgagor  ?  If  this  were 
unauthorized,  the  mortgagor  or  his  heirs  alone 
could  complain. 

**  Let  it  be  conceded,  however,  that  the  ex- 
ceptant might  have  availed  himself  of  this  objec- 
tion. The  fraud,  if  such  it  be  against  him,  would 
not  extend  beyond  the  judgment,  which  was 
voidable  merely  on  this  ground — not  absolutely 
void.  (Pearsoll  v.  Chapin,  8  Wright,  9.)  The 
exceptant  might  either  have  applied  to.  the  Court 
to  open  the  judgment  and  let  him  into  a  defence, 
or  he  might  have  appeared  in  the  proceedings  for 
distribution,  and  claimed  the  fund  as  owner  of 
the  property  sold.  But  he  did  neither.  It  is  not 
alleged  that  he  had  not  actual  notice,  both  of  the 
sale  and  of  the  subsequent  proceedings.  He 
certainly  had  legal  notice.  The  relations  between 
himself  and  Mrs.  Ryan's  estate  were  entirely 
hostile,  both  claiming  to  be  the  owner  of  the 
jwoperty  sold  ;  and  the  verdict  in  the  ejectment 
was  in  her  favor.  It  was  certainly  his  duty,  under 
these  circumstances,  to  have  made  his  claim  at 
the  proper  time  and  place,  and  to  have  estab- 
lished it  by  due  proof.  Having  suffered  a  decree 
to  be  made  in  favor  of  his  adversary,  he  is  bound 
by  it.  This  principle  was  applied  in  the  case  of 
Comtnonwealth  z^.  Trout  (26  Smith,  384),  where 
the  Supreme  Court  (Williams,  J.),  says:  *If,  then, 
the  plaintiff's  evidence  would  have  shown  that 
the  defendant  wis  guilty  of  fraud  in  making  the 
sale,  it  would  not  have  avoided  the  conclusiveness 
of  the  decree  confirming  the  sale  and  distributing 
the  proceeds  .  .  .  And  what  right  have  the 
plaintiffs  to  complain  that  the  decrees  are  held  to 
be  conclusive  upon  them  ?  They  had  due  legal  no- 
tice of  the  proceedings,  and  if  they  had  any  objec- 
tion to  the  confirmation  of  the  sale,  on  the  ground 
of  the  alleged  fraud,  it  was  their  duty  to  appear  and 
make  it  known,  and  they  would  have  been  heard. 
They  do  not  allege  that  they  had  no  notice  of 
the  sale,  or  of  the  proceedings  for  the  distribu- 
tion, or  that  they  had  discovered  the  alleged  fraud 
since  the  confirmation  of  the  sale  and  the  distri- 
bution of  the  proceeds.  .  .  .  Why  should 
not  the  decree  of  the  Court  be  conclusive  upon 
them?' 


**But  a  fatal  objection  to  the  claim,  so  far  as 
thisCourt  is  concerned,  is  one  which,  in  McBride*s 
Appeal  (22  Smith,  484),  is  thus  stated  by  Judge 
WiLUAMS:  *The  fund  for  distribution,  from 
whatever  source  derived,  constitutes  part  of  the 
decedent's  estate,  and  no  one  is  entitled  to  claim 
any  portion  of  it  in  this  proceeding  for  its  dis- 
tribution who  does  not  claim  it  through  the  dece- 
dent, and  as  part  of  her  estate,  either  as  creditor, 
legatee,  or  next  of  kin.  But  the  appellant  does 
not  claim  it  either  as  creditor,  legatee,  or  next 
of  kin,  nor  does  he  claim  it  as  part  of  her  estate; 
but  he  claims  it  as  his  own.'  .  .  .  It  is  clear 
he  cannot  raise  any  such  issue  in  this  proceeding 
for  distribution.  .  .  .  If  he  denies  that  the 
money  belongs  to  the  estate  ...  and  claims 
it  as  his  own  ,  ,  ,  he  must  resort  to  some 
other  form  of  proceeding  for  his  remedy.'* 

'*  In  the  case  before  us  the  claim  denies  the 
title  of  the  decedent's  estate,  and  is  founded  on 
an  alleged  tort  of  the  accountant,  and  that,  too, 
in  his  individual  capacity. 

**  All  the  proceedings  with  relation  to  the  mort- 
gage were  long  subsequent  to  Mrs.  Ryan's  death, 
and  the  purchase  by  the  accountant  at  the  sheriff's 
sale  was  in  his  own  name.  True,  whefi  he  after- 
wards resold  at  an  advance  of  price,  he  gaVe  the 
estate  the  benefit  of  this,  and  charged  himself 
with  it  in  his  account ;  but  this  was  because  he 
chose  to  recognize  a  fiduciary  relation  in  which 
the  exceptant  has  no  part,  and  which  cannot  af- 
fect his  rights  one  way  or  the  other.  His  claim 
is  against  the  accountant  individually,  as  trustee 
ex  maleficio.  An  estate  is  not  liable  for  the  torts 
of  an  executor,  nor  can  the  tort  be  waived  and 
the  claim  made  for  money  had  and  received  by  the 
executor  for  the  use  of  the  exceptant.  In  such 
the  only  judgment  possible  is  de  bonis  propriis, 
(Rose  V.  Bowler,  i  H.  Black,  108;  Jennings  v, 
Newman,  4  Term  Rep.  347  ;  Powell  v.  Graham, 
7  Taunt.  586.) 

**  As  to  the  exceptions  filed  by  the  accountant 
and  by  the  cestui  que  trust,  so  far  as  they  relate 
to  matters  of  fact,  we  need  only  say,  that  what 
is  stated  by  the  auditing  Judge  is  rather  for  the 
purpose  of  argument  than  as  distinct  findings 
upon  the  evidence. 

*'  In  the  view  taken,  it  was  immaterial  whether 
the  deed  to  Mrs.  Ryan  was  or  was  not  in  fraud 
of  creditors,  or  was  or  was  not  based  upon  a 
valuable  consideration.  For  the  same  reason  we 
need  not  now  consider  these  exceptions,  or  de- 
termine how  far  it  was  shown  that  the  facts  were 
not  in  accordance  with  the  verdict  and  judgment 
in  the  action  of  the  ejectment. 

**The  fifth  exception  on  the  part  of  the  cestui 
que  trust  is  answered  by  Bacon's  Appeal,  Earp's 
Appeal,  Ingersoll's  Appeal,  etc. 

**  Exceptions  dismissed,  and  adjudication  con- 
firmed." 
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The  claimant  took  this  appeal,  assigning  for 
error  the  dismissal  of  his  exceptions. 

David  C,  Harrington  and  David  W,  Sellers, 
for  the  appellant. 

A  judgment  cannot  be  entered  without  due 
process  of  law,  unless  the  defendant  appear  by 
attorney  or  in  person.  A  judgment  entered  with- 
out authority  should  be  stricken  off. 

Banning  v.  Taylor,  12  H.  289. 

Godfrey's  Case,  1 1  Coke,  448. 

Wartcr  v.  Perry,  Cro.  Eliz.  199. 

Randal's  Ca.se,  2  Mod.  308. 

Caldwell  v,  Walters,  6  H.  79. 

Hecker  v,  Haath,  f  Leg.  News,  61. 

Martin  v.  Gemandt,  7  H.  124. 

Cochran  v.  Eldridge,  13  Wr.  370. 

Gilliert  v.  Hoffman,  ^  W   66. 

Foulk  V   McFarlane,  I  W.  &  S.  297. 

Jackson  v.  Summerville,  I  H.  359. 
The  judgment  was  procured  to  hinder,  delay, 
and  defraud  creditors ;  it  was,  therefore,  fraudu- 
lent and  void  as  to  them. 

Bum  V.  Ahl,  5  C.  387. 

Streeper  v.  Eckart,  2  Wh.  302. 

Bredin  v.  Bredin,  3  B.  81. 

Zerbe  v.  Miller,  4  H.  488. 

Taylor's  Appeal,  9  Wr.  71. 

Clark  z/.  Douglas,  12  Sm.  408. 

Kisterbock's  Appeal,  i  Id.  485. 
The  auditor's  report  was  not  conclusive. 

Wookton*s  Appeal,  I  Sm.  452. 

A  sheriff's  sale  and  receipt  of  purchase-money 
does  not  prevent  a  party  from  contesting  the 
title  acquired  at  the  sale. 

Foulk  V.  McFarlane,  i  W.  &  S.  297. 

Pendleton  v.  Richey,  8  C.  63. 

Martin  v,  Gemandt,  supra. 
The  payment  of  full  consideration  for  pro- 
perty, if  the  purchase  be  made  to  hinder  and 
defeat  a  creditor,  is  void  even  in  the  hands  of  a 
purchaser,  for  it  is  assisting  a  party  to  cheat  an- 
other. 

Cadogan  v,  Kcnnett,  Cowper,  434. 

iohnston  v.  Harvey,  2  P.  &  W.  82. 
)ean  v.  Connelly,  6  B.  239. 
Ashmead  v.  Hean,  i  H.  584. 
Fenner's  Case,  3  Rept. 
Tarbox  v.  Hays,  6  W.  398. 

The  Orphans'  Court  had  jurisdiction  under  the 
Act  of  1836  (Purd.  Dig.  1104,  §  8). 

Vandyke's  Appeal,  10  Sm.  487. 

Loomis's  Appeal,  10  B.  387. 

Rowland's  Estate,  7  P.  L.  J.  312. 

Dundas's  Appeal,  14  Sm.  332. 

Kirkpatrick  v.  McDonald,  I  Jones,  393. 
Braman  can  waive  the  tort,  and  proceed  for 
money  liad  and  received  by  the  executor  of  Mrs. 
Ryan. 

Atkins  V.  Hemphray,  E.  C.  L.  R.  653. 

United  States  v.  Daniel,  6  Howard,  13. 

Cravath  v,  Plympton,  13  Mass.  454. 

Wilbur  V.  Gil  more,  21   Pick.  250. 

Halane  v.  Duche's  Executors,  2  Dall.  J74. 
An  action  for  mesne  profits  against  the  repre- 
sentatives of  the  decedent  will  tie  sustained. 

Aruudal  v.  Springer,  21  Sm.  398. 


The  judgment  on  the  mortgage  was  void  as 
against  a  dead  man. 

George  Junkiny  for  the  appellee. 

From  the  date  of  the  sheriff's  deed,  the  atti- 
tude of  the  appellant  towards  Mr.  and  Mrs. 
Ryan  was  changed.  So  far  as  the  real  estate  was 
concerned,  he  no  longer  was  Mr.  Ryan's  creditor. 
He  owned  the  real  estate  subject  to  the  mortgage. 
No  law  required  that  he  should  have  been  notified 
of  the  judgment  or  sale. 

Instead  of  going  through  the  fiction  of  two 
nihilsy  service  was  accepted  of  the  writ.  The 
appellant  was  not  injiured  by  this.  He  had  legal 
notice  of  the  sale  and  of  the  audit.  His  equity 
of  redemption  was  there,,  and  he  neglected  to 
claim  it. 

The  trustee  had  a  right  to  a  legal  sale.  If  his 
conduct  was  fraudulent  the  estate  of  the  cestuis 
que  trustent  is  not  liable  therefor. 

The  Orphans'  Court  had  not  jurisdiction  of  the 
claim.     No  one  can  claim  on  a  decedent's  estate, 
unless  as  creditor,  legatee,  or  next  of  kin. 
McBride's  Appeal,  22  Sm.  484. 

March  10, 1879.  The  Court.  In  a  proceed- 
ing for  distribution  in  the  Orphans'  Court  no  one 
can  claim  but  through  the  decedent  as  creditor, 
legatee,  or  next  of  kin  (McBride's  Appeal,  22  P. 
F.  Smith,  480).  Legatee  or  next  of  kin  the  ap- 
pellant did  not  pretend  to  be.  Creditor  he  was 
not.  The  wrong  of  which  he  complains — con- 
ceding that  it  was  a  wrong — ^was  the  act  of  the 
accountant,  for  which  the  estate  was  not  liable. 
The  accountant  having  received  the  money  for 
the  estate  was  bound  to  account  for  it,  and  could 
claim  no  indemnity  for  his  fraud  in  procuring  it, 
if  any  such  fraud  was  resorted  to.  It  follows  that 
the.  appellant  could  not  waive  the  tort  and  sue 
the  estate  for  money  had  and  received,  however 
he  might  have  done  so  as  against  the  accountant. 
Of  course  he  could  not  claim  damages  as  mesne 
profits  accruing  to  him  since  the  death  of  the 
decedent. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.- 


Quartet  Sessions. 


Q.  S.  of  Dauphin  County.  Aug.  25,  1 879. 

In  re  Riot  Bill  Bribery  Investigation. 

Bribery —  Corrupt  solicitation — Attempt  to  bribe 
members  of  Legislature — Powers  of   Grand 
Jury. 
At  the  opening  of  the  August  Term  Pearson, 
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P.  J.,  charged  the  Grand  Jury,  inter  alia^  as  fol- 
lows : — 

Gentlemen  of  the  Grand  Jury  .... 
I  will  now  call  your  attention  to  an  offense  pro- 
bably of  rather  different  character  from  most  of 
those  that  will  come  before  you,  and  one  which 
has  not  often  come  before  the  public  here.  It  is 
one  of  those  offences  which  is,  if  committed, 
highly  injurious  to  society,  dangerous  to  public 
morals,  and  to  the  general  administration  of  the 
government — that  is,  bribes ;  soliciting,  as  is  al- 
leged, members  of  the  Legislature,  to  receive 
bribes;  offers  to  them  of  a  kind  forbidden  by 
the  law — and  I  will  call  your  attention  to  the 
law  on  the  subject.  I  speak  of  it,  gentlemen,  as 
a  crime  which  strikes  almost  at  the  foundations 
of  society,  because  if,  instead  of  having  fair, 
honest,  proper  legislation  according  to  the  best 
discretion  and  judgment  of  the  legislators,  we 
are  to  have  them  bought  over  to  vote  for  mea- 
sures, which  the  public  requires,  or  vote  against 
those  which  are  injurious  to  the  public,  either 
the  one  or  the  other,  this  I  say  is  dangerous  to 
society  at  large,  and  we  should  most  carefully 
guard  against  anything  of  the  kind.  I  will,  in 
the  first  place,  call  your  attention  to  the  Con- 
stitution of  the  country  on  that  subject.  It  is 
not  merely  a  person  soliciting,  but  the  person 
agreeing  to  receive,  or  actually  receiving,  that 
ought  to  be  held  up  to  public  scorn  and  con- 
tempt by  being  indicted  in  the  criminal  court. 

I  will  call  your  attention  for  a  moment  to  the 
words  of  the  Constitution,  which  is  the  highest 
law  of  the  land  : — 

Article  III.  Section  29.  A  member  of  the  General  As- 
sembly who  shall  solicit,  demand,  or  receive,  or  consent  to 
receive,  directly  or  indirectly,  for  himself  or  for  another, 
from  any  company,  corporation,  or  person,  any  money, 
office,  appointment,  employment,  testimonial,  reward,  or 
thing  of  value  or  enjoyment,  or  of  personal  advantage,  or 
promise  thereof,  for  his  vote,  or  official  influence,  or  for 
withholding  the  same,  or  with  an  understanding,  expressed 
or  implied,  that  his  vote  or  official  action  shall  be,  in  any 
way  influenced  thereby,  or  who  shall  solicit,  or  demand  any 
sudi  money,  or  other  advantage,  matter  or  thing  aforesaid 
for  another,  as  the  consideration  of  his  vote  or  official  in- 
fluence, or  for  withholding  the  same,  or  shall  give,  or  with- 
hold his  vote  or  influence,  in  consideration  of  the  f>ayment 
or  promise  of  such  money,  advantage,  matter,  or  thing  to 
another,  shall  be  held  guilty  of  bribery  within  the  meaning 
of  this  Constitution,  and  shall  incur  the  disabilities  pro- 
vided thereby  for  said  ofience,  and  such  additional  punish- 
ment as  is  or  shall  be  provided  t)y  law. 

That  is,  where  a  member  of  the  Legislature  re- 
ceives, under  solicitation  of  another,  any  money 
or  thing  of  value  or  promise  of  an  office,  or  acts 
through  any  other  than  fair,  proper  influences, 
it  makes  him,  the  member,  amenable  to  the  laws. 
Then,  as  I  understand,  that  is  against  those  who 
offer.  The  next  provision  of  the  Constitution 
is: — 

Section  30.    Any  person  who  shall,  directly  or  indi* 


rectly,  ofler,  give,  or  promise,  any  money,  or  thing  of 
value,  testimonial,  privilege,  or  personal  advantage,  to  any 
executive  or  judicial  officer,  or  member  of  the  General 
Assembly,  to  influence  him  in  the  performance  of  any  of 
his  public  or  official  duties,  shall  be  guilty  of  bribery,  and 
be  punished  in  such  manner  as  shall  be  provided  by  law. 

And  here  is  another  provision  of  importance  • 
Section  32.  Any  person  may  be  compelled  to  testify  in 
any  lawful  investigation  or  judicial  proceeding  against  any 
person  who  may  be  charged  with  having  committed  the  of- 
fences of  bribery  or  corrupt  solicitation,  or  practise  of  solici- 
tation, and  shall  not  be  permitted  to  withhold  his  testimony 
upon  the  ground  that  it  may  criminate  himself,  or  subject 
him  to  public  infamv;  but  such  testimony  shall  not  after- 
wards be  used  against  him  in  any  judicial  proceeding, 
except  for  perjury  in  giving  such  testimony ;  and  any  person 
convicted  of  either  of  the  offences  aforesaid  shall,  as  part  of 
the  punishment  therefor,  be  disqualified  from  holding  any 
office  or  position  of  honor,  trust,  or  profit  in  this  Common- 
wealth. 

You  will  observe,  gentlemen,  that  the  Consti- 
tution, therefore,  makes  the  provision  both 
against  members  of  the  Legislature  who  shall  re- 
ceive or  ask  for,  or  be  willing  to  receive,  or  agree 
to  receive,  any  offer  in  the  form  of  money,  office, 
or  in  any  other  way — a  person  going  to  a  member 
of  the  Legislature  and  saying:  *'You  vote  for 
such  a  bill,"  or  **  Vote  against  such  a  bill,  and  I 
will  procure  you  such  an  office'* — it  would  be 
bribery  within  this  Act  of  Assembly.  Any  per- 
son soliciting  this  to  be  done  is  guilty  of  a  high 
crime,  guilty  of  the  attempt  to  bribe.  The  offer 
of  money  or  anything  of  value  is  of  itself  made 
the  crime  in  this  case.  Therefore,  persons  have 
no  business  to  be  tampering  with  the  Legislature, 
tampering  with  the  members,  or  saying,  **  If  you 
will  consent  to  vote  for  such  a  bill  you  can  re- 
ceive so  much  money** — it  is  altogether  illegal, 
and  forbidden  by  the  Constitution  itself.  The 
Act  of  Assembly  is  perhaps  equally  explicit  on 
this  subject,  though  defining  what  the  punishment 
shall  be  more  particularly.  The  Constitution 
declares  what  the  crime  is  as  well  as  the  Act  of 
Assembly. 

The  Act  of  29  April,  1874,  provides  as  fol- 
lows : — 

Sectiow  I.  Any  person  or  persons  who  shall,  directly 
or  indirectly,  by  offer  or  promise  of  money,  office,  appoint- 
ment, employment,  testimonial,  or  ot))er  thing  of  value, 
or  who  shall,  by  threats  or  intimidation,  endeavor  to  in<- 
fluence  any  member  of  the  General  Assembly,  State, 
county,  election,  municipal,  or  other  public  officer  in  the 
discharge,  performance,  or  non-performance  of  any  act, 
duty,  or  obligation  {>ertaining  to  such  office,  shall  be  guilty 
of  the  ofience  of  corrupt  solicitation,  and  liable  to  indict- 
ment for  a  misdemeanor;  and  on  conviction  thereof  shall 
be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
dollars,  and  to  undergo  imprisonment  not  exceeding  two 
years,  at  the  discretion  of  the  Court. 

Section  2.  Anv  occupation  or  practise  of  solicitation 
of  members  of  either  house  of  the  General  Assembly,  or 
of  public  officers  of  the  State,  or  of  any  municipal  division 
thereof,  to  influence  their  official  action  shall  be  deemed  a 
misdemeanor,  and  any  person  convicted  thereof  shall  be 
punished  as  provided  by  the  preceding  section ;  pr^vidtd^ 
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that  any  open  address  upon  or  explanation  of  any  measure 
or  question  before  either  house  of  the  General  Assembly, 
or  any  committee  or  member  thereof,  or  before  any  muni- 
cipal council,  or  board  or  committee  thereof,  or  before 
any  public  ofRcer,  shall  not  be  held  to  be  solicitation, 
within  the  meaning  of  this  section. 

Any  open  address,  any  persuasion,  any  coax- 
ing, or  the  like  of  that,  would  not  come  within 
the  Act,  but  the  moment  any  office  is  offered, 
the  moment  any  money  is  offered,  the  moment 
any  article  of  value  is  offered,  the  moment  any 
promise  of  advantage  is  offered,  it  brings  it  within 
the  statute. 

In  order,  then,  to  make  out  the  offence  charged 
here,  you  have  only  to  inquire :  Was  there  an 
offer  or  endeavor  to  influence  any  member  or 
members  of  the  Legislature  by  offering  or  promis- 
ing them  money,  anything  of  value,  any  office, 
or  advantage  of  any  kind?  Was  that  done? 
If  so,  it  would  be  an  attempt  to  solicit  them  to 
do  what  is  illegal,  and  is  an  attempt  to  bribe,  an 
unlawful  solicitation.  They  need  not  accept  it. 
They  may  say  they  would  not  accept  it ;  that 
they  would  scorn  to  take  it,  yet  it  does  not  make 
it  any  less  offense  on  the  part  of  the  persons 
offering — they  are  guilty,  and  all  that  is  necessary 
to  be  proved  is  the  simple  fact  that  they  solicited 
a  member  of  the  Legislature  to  vote  in  a  particular 
way  under  a  promise  of  procuring  money  for 
them,  or  offering  to  give  them  money,  telling 
them  where  they  could  get  money,  or  that  they 
could  have  money  by  doing  so  and  so,  that  they 
could  receive  such  and  such  articles — that  is  all 
there  is  necessary  to  be  established,  to  be  proved 
to  your  satisfaction,  in  order  to  make  out  this 
offense.  .  .  .  Therefore  it  is  a  high  offense 
against  society,  and  one  that  should  be  most  care- 
fully guarded  against  by  courts  and  juries,  pun- 
ished inflexibly  and  without  any  hesitation,  if 
persons  are  guilty  of  it,  and  the  only  simple  fact 
for  you  to  have  established  before  you  is  that  any 
person  solicits  any  member  or  members  of  the 
legislature  to  accept  a  bribe,  or  tells  them  how 
they  could  make  money,  or  offers  to  give  them 
money,  or  anything  of  that  kind,  for  voting  in  a 
particular  way,  voting  for  or  against  a  particular 
bill.    This  constitutes  the  offense. 

It  may  be  possible,  in  the  course  of  your  ex- 
amination of  this  charge  against  persons  for 
soliciting  members  of  the  Legislature  to  accept 
money,  that  it  may  come  out  that  it  doesn't  stop 
at  solicitation  alone,  but  that  a  member  accepted 
or  agreed  to  accept  the  money.  If  so,  although 
no  indictment  may  be  sent  before  you,  yet  if  in 
the  examination  of  witnesses  before  you  in  the 
question  of  this  bribery  it  comes  out  that  any 
member  of  the  Legislature  did  accept  or  agree  to 
accept  any  gift  of  money  or  valuable  thing, 
office,  or  anything  of  the  kind,  if  it  comes  out 
that  they  did  agree  to  do  so,  you  make  a  present- 


ment of  it,  you  present  them  to  the  Court,  and 
say  such  and  such  witnesses  testified  before  us 
that  such  members  of  the  Legislature,  naming 
them,  were  guilty  of  accepting  or  agreeing  to 
accept  these  bribes  which  were  offered  to  them, 
and  if  such  is  the  case,  direct  the  District  Attorney 
to  send  indictments  before  you,  or  if  he  does  not 
do  that  at  once,  to  at  least  have  the  person 
charged  arrested  and  brought  up  before  a  magis- 
trate for  a  preliminary  examination,  and  then  an 
indictment  would  be  sent  before  the  next  Grand 
Jury,  so  that  neither  the  persons  who  are  charged 
in  these  indictments,  nor  the  members  of  the 
Legislature  themselves,  if  they  agreed  to  accept 
money,  can  get  clear  if  you  perform  your  duties. 
But  if  any  member  did  not  agree  to  take  it,  you 
are  not  to  make  a  presentment  of  him ;  but  it  is 
only  when  the  one  offers  or  the  other  agrees  to 
take — either  the  one  or  the  other — they  are  both 
guilty  of  the  crime — that  you  will  find  a  true  bill, 
or  make  a  presentment.  As  I  understand  from 
the  form  of  this  statement,  there  is  no  one 
charged  with  receiving  the  money,  that  is,  no 
member  of  the  Legislature  charged  with  receiving 
money.  You  cannot  act  upon  newspaper  re- 
ports ;  you  have  no  right  to  act  upon  resolutions 
of  the  Legislature ;  you  act  upon  the  evidence 
produced  before  you,  and  that  alone,  and  if  that 
makes  out  a  case  of  either  giving  or  receiving  a 
bribe  against  the  person  who  is  charged,  find  a  true 
bill.  If  it  is  against  others  who  are  not  charged, 
make  a  presentment  of  them  to  the  District  Attor- 
ney, so  that  the  whole  matter  be  properly  and  fully 
investigated  in  Court,  so  that  we  may  get  at  the 
bottom  of  these  things.  Sometimes  committees  of 
the  Legislature  examine  such  subjects.  They  have 
not  the  same  power  that  the  courts  have  in  compel- 
ling the  attendance  and  testimony  of  witnesses ; 
sometimes  they  are  not  very  anxious  to  find  out 
what  has  been  done ;  sometimes  they  are  not  very 
willing  to  expose  whether  they  have  been  guilty  of 
receiving  bribes,  they  do  not  want  to  tell  anything 
that  takes  place;  but  we  want  to  find  out  every- 
thing about  it,  we  want  to  get  to  the  truth  of  the 
matter,  and  get  to  the  bottom  of  it,  and  see  who 
is  guilty  and  who  is  not  guilty,  or  whether  any 
person  is  guilty,  or  whether  it  is  a  mere  genersd 
slander.  As  I  said  before,  you  act  upon  the  evi- 
dence and  upon  that  alone,  and  not  upon  anything 
that  you  ever  have  read  in  the  newspapers  about 
what  took  place  in  the  Legislatiure  last  winter.  Do 
not  be  influenced  in  the  least  by  that.  Do  not 
be  influenced  in  the  least  by  any  public  opinion. 
Do  not  be  influenced  in  the  least  by  politics  or 
by  anything  else  than  the  evidence  which  is  pro- 
duced before  you.  If  the  Commonwealth  cannot 
now  produce  witnesses  before  you  to  establish  the 
facts,  you  ignore  the  bills.  If  the  Common- 
wealth does  produce  witnesses  to  establish  the< 
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facts,  find  them  without  the  least  regard  to  whom 
it  will  strike,  without  the  least  regard  to  the  cha- 
racter of  the  persons  who  have  been  guilty  of 
planning  anything  of  that  kind,  or  of  soliciting 
others  to  commit  what  was  wrong. 


€ontmon  ^Jleas— IBquitg. 


C  P.  No.  I.  Angust  9,  1879. 

Horstmann  et  al.  v.  Young. 
Equity — Injunction — Frame  buildings — City  of 
Philadelphia —  Ordinance  of  April  liy  1863 — 
Exception  in  said  Ordinance  of  ^*  sheds  for  the 
temporary  storage  of  merchandise,^'  construed 
—  What  buildings  are  not  within  the  exception 
— Special  damage  to  individual  complainant — 
What  sufficient  to  maintain  bill  for  injunction. 
Application  for  the  continuance  of  preliminary 
injunction  against  the  erection  of  an  extension 
to  a  frame  building.     Hearing  on  bill  and  affi- 
davits. 

The  bill  set  forth :  That  the  respondent,  in  the 
fall  of  1878,  erected  upon  a  vacant  lot  on  the 
east  side  of  Fifth  Street,  twenty  feet  from  Cherry 
Street,  a  frame  building,  covering  the  entire  front 
of  the  lot  on  Fifth  Street,  being  50  feet  wide, 
and  nearly  one-half  of  its  whole  depth  of  100 
feet;  that  this  building  has  been  continuously 
used  since  its  erection  as  a  store-house  and  sales- 
place  for  large  quantities  of  lumber  and  cut  tim- 
ber ;  that  the  respondent  is  about  extending  the 
said  frame  building  by  running  it  over  the  entire 
lot.  That  the  present  structure,  with  its  proposed 
addition,  is  in  direct  violation  of  the  City  Ordi- 
nance of  the  nth  of  April,  1863,  prohibiting  the 
erection  of  wooden  buildings,  and  the  com- 
plainants will  be  specially  injured  by  it,  inasmuch 
as  their  warehouses  and  buildings,  filled  with 
valuable  merchandise,  immediately  adjoin  it  and 
almost  entirely  surround  it,  so  that  in  case  of 
fire  they  will  be  in  imminent  and  special  peril. 

The  truth  of  these  matters  so  charged  was  not 
denied  by  the  respondent,  but  he  contended  that 
his  structure  was  a  lawful  one,  not  erected  in  vio- 
lation of  the  Ordinance  of  nth  of  April,  1863, 
but  authorized  by  its  proviso,  which  excepts  from 
its  provisions  "sheds  for  the  temporary  storage 
of  merchandise.'*  And  that  if  it  did  violate  the 
provisions  of  that  Ordinance  the  complainants 


had  not  sustained,  and  were  not  likely  to  sustain, 
such  special  damage  as  to  entitle  them  to  main- 
tain their  bill. 

y.  de  F.  Junkin  and  R,  H,  Hinckley,  Jr,^  for 
complainants. 

(i)  The  building  is  in  violation  of  City  Ordi- 
nance of  April  II,  1863;  if  not,  it  must  come 
within  the  exception  *  *  sheds  for  the  temporary 
storage  of  merchandise;'*  but  the  affidavits  show 
it  is  not  a  shed,  and  has  been  used  for  the  storage 
of  timber  for  nearly  a  year.  (2)  It  is  a  nuisance 
per  se,  putting  the  neighborhood  in  danger  from 
fire,  and  if  it  is  in  violation  of  law,  as  claimed 
by  complainants,  it  is  a  nuisance  at  law,  and 
comes  within  the  jurisdiction  of  equity  to  re- 
strain, provided  the  proper  party  apply  for  such 
restraint.  Now  the  proofs  disclose  the  fact  that 
the  insurance  rate  on  one  of  our  buildings  has 
been  doubled  by  reason  of  this  erection.  As  for 
the  case  of  Rhodes  v,  Dunbar  (7  Sm.  274),  al- 
though the  syllabus  would  indicate  that  such  an 
increased  rate  of  insurance  was  no  ground  for 
private  relief,  yet  a  careful  examination  of  the 
case  will  show  that  the  Supreme  Court  did  not 
so  decide.  The  insurance  rate  in  that  case  had 
not  been  increased,  and  there  was  only  an  ap- 
prehension it  might  be,  and  the  Court  held  that 
fear  of  injury  did  not  constitute  good  grounds 
for  the  intervention  of  equitable  power.  And  in 
that  case  also,  the  building  itself  was  not  in  vio- 
lation of  law,  and  there  was  no  legal  nuisance. 

B,  F.  Fisher  and  B,  F,  Wagner,  contra. 

This  building  comes  fairly  under  the  exception 
to  the  Ordinance.  It  is  essentially  a  roof  for  the 
temporary  protection  of  merchandise.  If  brick 
walls  were  added,  no  question  as  to  the  dan- 
gerous character  of  the  building  would  arise,  and 
yet  it  would  be  more  so  than  at  present,  when 
its  open  method  of  construction  allows  free  ac- 
cess to  water  in  case  of  fire.  Besides,  rates  of 
insurance  on  lumber  yards  are  not  high. 

This  structure  wa$  built  under  the  sanction  of 
the  Building  Inspectors,  who  should  be  the  best 
judges  of  its  safe  and  lawful  character,  and  it 
does  not  differ  from  hundreds  throughout  the 
city.  But  we  irfeist,  more  especially,  that  there 
is  not  sufficient  proof  of  the  complainants  having 
suffered  special  damage,  mere  apprehension  of 
damage  not  being  enough,  and  we  rely  on  Rhodes 
V.  Dunbar  (7  Sm.  274). 

C.  A.  V. 

August  16, 1879.  The  Court.  (^After  stating 
the  facts  ut  supra,)  The  first  question  to  be  de- 
termined is,  whether  this  is  '*  a  shed  for  the  tem- 
porary storage  of  merchandise.** 

A  shed  is  generally  understood  to  be  a  slight 
covering,  near  to  the  ground,  affording  a  tem- 
porary shelter  against  the  inclemency  of  the 
weather,  and  it  may  well  be  doubted  whether  a 
substantial  building,  thirty  feet  high,  divided  into 
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two  stories,  and  containing  bins  for  the  assort- 
ment and  storage  of  lumber,  and  a  permanent 
roof,  can  properly  be  called  a  shed  because  it 
lacks  some  of  the  characteristics  of  a  warehouse. 

So  also  we  may  well  doubt  whether  the  framers 
of  this  Ordinance  had  in  their  minds  the  more 
extended  meaning  of  the  word  merchandise,  or 
ever  contemplated  that  the  proviso  could  be  ap- 
plied to  the  contents  of  a  lumber  yard.  It  would 
seem  to  refer  more  properly  to  that  class  of  mer- 
chandise which  would  be  injured  by  exposure  to 
the  weather,  and  therefore  required  immediate 
protection.  Lumber  not  belonging  to  that  class 
of  articles,  they  may  have  well  thought  that  not 
being  injured  by  temporary  exposure  it  would 
not  be  necessary  to  provide  for  its  temporary 
protection. 

But  assuming  that  this  building  is  a  shed,  and 
that  this  merchandise  comes  within  the  meaning 
of  the  proviso,  how  then  does  the  matter  stand  ? 

The  Ordinance,  after  forbidding  the  erection 
of  wooden  buildings,  has  this  proviso:  **That 
nothing  herein  contained  shall  be  considered  as 
applying  to  bath  houses  or  privies  attached  to 
dwellings,  the  lower  story  of  which  shall  be  com- 
posed of  brick  or  other  incombustible  materials, 
or  brick-sheds  or  coal-sheds,  or  sheds  for  the 
temporary  storage  of  merchandise." 

It  will  be  observed  that  the  sheds  for  storing 
brick  and  coal  may  be  erected  for  the  purpose  of 
storing  them,  not  ''temporarily,"  but  without 
restriction  as  to  point  of  time.  Brick  and  coal 
not  being  dangerous  in  themselves,  the  owner 
might  doubtless  use  the  sheds  which  covered  them 
as  his  warehouse,  and  dispose  of  their  contents 
at  his  leisure.  But  as  to  other  species  of  mer- 
chandise a  shed  can  only  be  erected  for  its 
"  temporary  storage."  This  naturally  implies  a 
structure  constructed  for  an  emergency,  a  sudden 
demand,  a  place  of  deposit  for  a  time,  with  the 
intention  of  subsequent  removal  to  a  safer  place. 
The  place  where  merchandise  is  finally  stored  for 
the  purpose  of  sale  and  delivery,  with  no  inten- 
tion to  remove  it  until  sold,  cannot,  with  any 
propriety,  be  called  a  place  qf  "temporary" 
storage.  Yet  this  is  admitted  to  be  the  use  for 
which  the  present  building  is  intended. 

The  respondent  claims  that  the  storage  is 
"temporary,"  because  his  lease  will,  in  the 
course  of  time,  expire ;  but,  with  as  much  truth, 
it  might  be  urged  that  he  is  mortal,  and  that 
therefore  his  occupancy  cannot  be  otherwise 
than  temporary.  If  three  years  can  be  called 
"temporary,"  as  regards  storage,  it  would  be 
difficult  to  name  any  period  of  time  when  it 
would  cease  to  be  so. 

It  would  seem,  therefore,  very  clear  that  this 
is  in  no  proper  sense  erected  for  "  temporary 
storage,"  and  it  is,  therefore,  illegally  erected, 
and  exists  contrary  to  law. 


The  second  question  to  be  considered  is, 
whether  the  injury  is  greater  to  the  complainants 
than  to  the  public  at  large,  because  if  they  are  in 
no  worse  position  than  the  citizens  generally,  the 
wrong  is  so  entirely  public,  that  public  authority 
alone  can  claim  redress  from  the  courts. 

As  these  structures  are  forbidden  to  be  erected 
from  the  fear  of  fire,  certainly  the  citizens  whose 
houses  adjoin  them  are  in  more  danger  than 
those  whose  dwellings  are  far  off.  And  in  the 
present  case  the  President  of  the  Insurance  Pa- 
trol, a  person  of  great  experience  in  the  insu- 
rance business,  testifies  that  he  considers  risks 
"  in  the  vicinity  of  these  premises"  extra  hazard- 
ous. In  this  opinion  he  is  supported  by  other 
experts,  who  "consider  it  highly  dangerous  to 
the  neighborhood,"  and  the  complainants  them- 
selves also  testify  that  they  have  been  notified  by 
their  insurers  that  their  rate  will  be  very  much 
increased.  Indeed  it  requires  no  expert  to  tell 
us,  that  a  structure  covering  an  area  of  50  by  loo 
feet,  filled  to  the  height  of  20  to  30  feet  with 
thoroughly  dried  lumber,  so  arranged  that  the 
air  can  circulate  through  etery  part  of  it,  is  a 
wooden  furnace,  which,  if  lighted,  would  neces- 
sarily prove  destructive  to  the  adjoining  proper- 
ties. It  was,  it  is  true,  decided  in  Rhodes  v. 
Dunbar  (7  P.  F.  Sm.  274),  that  it  was  not  a 
ground  for  equitable  relief,  that  the  erection  of 
a  lawful  building  would  increase  the  rates  of  in- 
surance to  neighboring  buildings,  but  in  this  case 
the  ground  of  equitable  relief  is  the  erection 
of  a  building  contrary  to  law,  and  the  special 
injury  is  being  required  to  pay  a  higher  rate  of 
insurance  in  consequence  of  that  illegal  erection. 
We  think,  therefore,  for  the  purpose  of  showing 
special  damage  to  authorize  private  intervention, 
this  is  sufficient. 

Experience  seems  to  have  shown  that  this 
Ordinance  is  a  very  wise  one.  It  originally  ap- 
plied only  to  certain  wards,  but  was  followed  by 
supplements  in  1867,  1868,  1869,  1870,  and 
1874,  including  Germantown  and  other  parts  of 
the  city  within  its  provisions,  until  almost  all  the 
densely  settled  portions  of  the  city  are  protected. 
The  location  of  the  present  structure  at  Fifth 
and  Cherry  Streets,  less  thati  three  squares  from 
the  State-house,  is  in  the  most  thickly  built  por- 
tion of  the  city,  where  a  conflagration  would  be 
most  disastrous.  To  select  a  place  of  that  cha- 
racter to  store  lumber,  for  even  a  limited  period, 
would  seem  to  be  a  great  risk,  and  to  hold  that 
it  can  be  stored  there  for  years,  would  violate  the 
law  and  endanger  the  safety  of  the  citizens. 

There  is  evidently  great  danger  that  under  a 
loose  construction  of  the  provisions  of  this  Ordi- 
nance, its  utility  may  be  very  much  impaired. 
Under  the  guise  of  bath-houses,  sheds,  privies, 
and  bow-windows,  there  are  numerous  wooden 
structures  springing  up  all  over  our  city,  the 
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danger  from  which  will  probably  never  be  ap- 
preciated until  some  great  conflagration  has 
shown  us  how  much  they  add  to  the  difficulty  of 
controlling  it.  It  is  a  question  worthy  of  grave 
consideration,  whether  the  time  has  not  arrived 
when  the  cheapness  of  incombustible  building 
materials  will  justify  the  prohibition  of  all  wood- 
en structures  in  the  thickly  populated  parts  of  the 
city.  However  that  may  be,  it  is  very  clearly 
the  duty  of  the  courts  to  enforce  strictly  the  safe- 
guards against  conflagrations  which  already  exist. 

The  injunction,  so  far  as  respects  the  erection 
of  the  proposed  building,  is,  therefore,  con- 
tinued. 

So  far  as  it  affects  the  building  already  erected, 
the  action  of  the  Court  will  be  suspended  until 
final  hearing  on  bill  and  answer. 

Opinion  by  Biddle,  J. 


€ontitton  l^Ieas— lab). 


C.  P.  No.  2.  March  10,  1879. 

Anwalter,  Administrator,  v.  De  Haven. 
Contracts  of  infants —  When  infants  cannot  dis- 
affirm executed  contracts — Relations  between 
a  minor  and  a  stock  broker  employed  by  him  to 
buy  and  to  sell  stocks — Suit  by  administrator 
of  minor  to  avoid  contracts. 
Case  stated,  showing  the  following  facts  : — 
From  January,  1875,  to  August,  1876,  Joseph 
Ruchizky,  then  a  minor,  had  been  dealing  in 
stocks  through  defendants,  who  were  stock  brokers. 
During  this  time  defen^nts  purchased  for  him 
stocks  to  the  value  of  $472,419.55,  and  received 
from  him  as  collateral  security  for  these  pur- 
chases money  and  stocks  to  the  value  of  I7924.- 
96.     The  minor  was  a  clerk,  with  a  salary  of 
I500  per  annum,  and  had  no  property  except 
certain  stocks  of  the  value  of  1 1545. 12  which 
were  a  part  of  those  left  with  his  brokers  as  col- 
lateral.    At  various  times  the  minor  received 
from  his  brokers  payments  on  account  of  stock 
sold  to  the  amount  of  I2695.92  but  he  never 
received  any  of  the  stocks  which  were  bought  by 
them  for  him  except  five  shares  which  were  trans- 
ferred at  his  order  and  cost  to  one  J.  A.  Landis. 
On  August  4,  1876,  the  minor  was  found  upon 
a  settlement  of  his  accounts  to  be  indebted  to  his 
brokers  in  the  sum  of  I655.29,  and  he  signed  an 
acknowledgment  of  his  liability  for  this  sum. 


On  August  12,  1877,  Joseph  Ruchizky,  the 
minor,  attained  his  majority,  and  afterwards  died, 
whereupon  letters  of  administration  were  issued 
to  Conrad  Anwalter,  who  brought  this  suit  to  re- 
cover back  the  difference  between  the  amount 
deposited  by  the  minor  with  defendants  for  mar- 
gins, etc.,  and  the  amount  received  by  him,  on 
the  ground  that  the  minor's  contracts  with  de- 
fendants were  voidable  by  his  admin istrator> 

"If  the  Court  be  of  opinion  that,  on  the 
above  facts,  their  judgment  should  be  for  the 
plaintiff",  then  judgment  is  to  be  entered  for 
plaintiff  for  I5 229.04,  and  interest  from  August 
I,  1876;  but  on  the  delivery  to  said  plaititiff  of 
twenty  shares  Keystone  National  Bank  (formerly 
Keystone  Bank),  together  with  all  dividends  that 
have  or  may  have  been  declared  on  the  same  be- 
tween May  14,  1875,  ^^^  ^^  ^^"^^  when  said 
stock  shall  be  returned,  the  said  judgment  is  to  be 
reduced  to  I4329.04  with  interest  from  above 
date ;  but  if  not,  then  judgment  to  be  entered 
for  the  defendants,  the  costs  to  follow  the  judg- 
ment, and  either  party  reserving  the  right  to 
sue  out  a  writ  of  error  thereon." 

R,  M.  Schick  and  B.  If,  Brewster,  for  the 
plaintiff. 

This  was  the  contract  of  an  infant  and  clearly 
voidable  by  his  administrator.  Nor  is  the  infant 
bound  to  restore  the  consideration  in  order  to 
avoid  the  contract.  To  require  this  would  be 
often  to  deprive  the  infant  of  the  protection 
which  the  law  has  given  him. 
Shaw  V,  BoycJ,  5  S.  &  R.  309. 

The  true  rule  is  that  if  the  infant  has  the  con- 
sideration he  must  restore  it,  but  if  he  has  wasted 
it  or  lost  it  he  need  not. 

Flatt  and  Dickson,  contra. 

These  brokers  against  whom  this  suit  is  brought 
are  only  the  agents  to  whom  the  infant  gave  the 
money  to  be  paid  to  others  for  stocks.  These 
are  the  people,  if  any,  against  whom  the  infant 
can  recover. 

Ex  parte  Pyke,  8  Oiancery  (L.  R.),  754. 

[Hare,  P.  J.  Suppose  the  mfant  had  given 
I5000  to  a  man  to  buy  a  race  horse  for  him,  and 
after  the  purchase'  the  horse  dies,  could  the  infant 
sue  his  agent  in  the  purchase  for  the  I5000  ?] 

C.  A.  V. 

April  19,  1879.  The  Court.  The  essential 
facts  of  this  case  stated  may  be  briefly  summed 
up  to  be  that  the  original  plaintiff^,  being .  an  in- 
fant, employed  defendants,  who  are  stock 
brokers,  to  buy  and  sell  stocks  for  his  account : 
that  defendants  received  from  the  plaintiff  con- 
siderable sums  of  money  and  shares  of  stock  which 
they  applied  to  the  purchases  directed,  and  made 
sales  as  directed,  the  proceeds  of  which  they  paid 
over  to  plaintiff;  that  after  a  large  number  of 
transactions,  plaintiff" ceased  giving  orders,  and  the 
account  was  closed  or  liquidated,  showing  an  in- 
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debtedness  by  plaintiff  to  the  defendants.  It 
also  showed,  however,  that  during  the  dealings 
plaintiff  had  paid  to  the  defendants  some  I4300 
more  than  he  had  received  from  them,  thus 
making  a  loss  to  him  of  that  amount  besides  his 
debt  to  defendants.  This  sum  he  now  seeks  to 
recover  back  from  the  defendants,  on  the  ground 
of  his  infancy  and  his  right  to  avoid  all  the 
transactions  referred  to. 

The  case  does  not  expressly  say  when  the 
plaintiff  elected  to  disaffirm,  but  it  must  be  pre- 
sumed that  it  was  after  the  liquidation  of  the 
account  in  August,  1876,  as  the  suit  is  not 
brought  until  March  Term,  1877. 

Upon  this  state  of  facts  the  defendants  must 
be  regarded  as  the  agents  of  the  plaintiff,  dealing 
for  him  with  the  other  parties  to  whom  they  sold, 
or  from  whom  they  bought  stocks  in  the  course 
of  the  transaction,  but  as  to  whom  they  assumed 
liabilities  as  if  they  were  principals;  and  the 
question  arises,  can  defendants  now  after  having 
assumed  obligations  towards  others  which  they 
have  discharged  by  the  payment  over  of  the 
money  or  the  delivery  of  the  stocks,  be  held 
answerable  to  rescind  all  these  completed  trans- 
actions as  between  themselves  and  plaintiff,  and 
thus  bear  the  loss  of  his  speculations  ? 

It  is  commonly  said  that  an  infant  cannot  ap- 
point an  attorney  or  agent  of  any  kind ;  indeed 
that  is  the  one  act  which  it  is  said  is  so  absolutely 
void  as  to  be  incapable  of  affirmance.  But  that 
is  said  with  reference  to  the  acts  of  the  agent 
•  set  up  as  acts  of  the  infant  with  regard  to  third 
persons.  It  is  nowhere  said  that  if  an  infant  use 
the  hand  of  another  to  do  an  act  which  he  might 
do  himself,  the  act  shall  not,  as  between  the  two, 
be  deemed  valid  after  it  has  been  completely 
executed.  And  that  is  the  present  case.  The 
defendants,  as  brokers,  were  ordered  to  buy 
stocks ;  they  did  so.  Then  they  were  ordered 
to  sell,  and  they  did  so,  and  accounted  to  plain- 
tiff for  the  proceeds.  That  was  their  whole  duty, 
and,  having  performed  it,  their  connection  with 
the  transactions  ceased ;  they  were  mere  con- 
duits to  pass  money  from  the  hands  of  plaintiff  to 
those  of  the  other  principals  in  his  contracts ;  and 
to  hold  them  liable  to  make  good  his  losses  now, 
after  the  money  has  by  his  direction  passed  out 
of  their  hands,  would  be  to  establish  a  principle 
that  would  include  every  one  who,  however 
innocently  or  ministerially,  passed  the  money  of 
an  infant  towards  its  destination.  Such  a  princi- 
ple would  be  a  shocking  violation  of  natural  jus- 
tice, and  be  a  dangerous  conversion  of  the  privi- 
lege of  infancy  from  a  shield  to  a  sword.  No 
case  has  been  found,  nor  do  we  believe  any  exists, 
which  sustains  any  such  view  of  the  law.  Per- 
haps the  most  terse  and  pointed  statement  of  the 
true  rule  on  the  privilege  of  infancy  is  to  be  found 
in  the  judgment  of  Lx)rd  Justice  Turner,  in  Ex 


parte  Taylor  (8  De  G.  M.  &  G.  258),  "If  an 
infant  buys  an  article  which  is  not  a  necessary, 
he  cannot  be  compelled  to  pay  for  it ;  but  if  he 
does  pay  for  it  during  his  minority,  he  cannot  on 
attaining  his  majority,  recover  the  money  back." 

It  appears,  however,  from  the  case  stated  that 
the  defendants  have  in  their  hands  certain  shares 
of  stock  of  the  Keystone  National  Bank,  whose 
value  as  between  these  parties  has  been  liquidated 
at  I900.  This,  it  appears  is  stock  of  plaintiff, 
put  by  him  in  the  hands  of  defendants  for  certain 
purposes,  .but  which  has  not  yet  left  defendants' 
possession  and  control.  As  to  this  stock,  there- 
fore, we  think  the  transaction  \i  not  entirely 
executed,  and  the  plaintiff's  privilege  of  rescis- 
sion still  exists. 

The  case  stated  makes  mention  of  one  P.  K. 
Landis,  as  having  certain  connection,  in  name 
at  least,  with  some  of  the  transactions,  but  we 
are  unable  to  see  that  he  has  any  rights  of  his  own 
that  are  involved  in  this  suit,  or  that  the  use  of 
his  name  under  the  circumstances  recited  in  the 
case  stated  in  any  way  varies  the  rights  of  the 
parties  thereto.  We  have  therefore  treated  this 
case  throughout  as  between  Ruchizky  and  De 
Haven. 

Judgment  is  entered  for  the  plaintiff  on  the 
case  stated  for  I900,  with  interest  from  August 
I,  1876,  with  the  right  on  the  part  of  the  defend- 
ants to  pay  it  by  the  delivery  of  twenty  shares 
of  the  stock  of  the  Keystone  National  Bank, 
together  with  any  dividends  that  may  have  been 
received  therefrom  between  May  14,  1875,  *^^ 
the  time  of  delivery. 

Opinion  by  Mitchell,  J. 


C  P.  No.  2.  March  15,  1879. 

Wain  V.  Massey. 

Mortgages —  Clause  for  attorney's  commission  for 
collection — Power  of  the  Court  to  reduce  the 
stipulated  percentages^  What  is  a  reasonable 
attorney's  fee  on  mortgage  for  $  go, 000. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Sci.  fa.  sur  mortgage  for  ^90,000,  on  which  the 
sum  of  113,674  was  overdue  for  interest  and 
taxes,  in  addition  to  the  principal.     The  mort- 
gage contained  a  stipulation  for  the  payment  of 
three  per  cent,  attorney's  fee  for  collection  in 
case  of  default.     The  affidavit  of  defence  averred 
that  the  rate  of  commission  was  excessive  and 
unreasonable. 
Edward  Wain  and  Geo.  Junkin^  for  the  rule. 
A,  D,  Campbelly  contra. 
The  Court,  under  the  authority  of  Daily  v. 
Maitland  (ante,  103),  fixed  the  compensation  at 
1)4  per  cent.,  and  made  the — 
Rule  absolute. 
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g)upreTtte  Courts 


Jan.  '77,  147.  Feb.  17.  1879. 

Sowers's  Appeal. 

Husband  and  wife — Divorce  i  mensd  et  thoro — 
Turning  out  of  doors — Indignities  to  the  per- 
son^Act  of  Feb.  26, 1817. 

To  entitle  a  wife  to  a  decree  of  divorce  \  mens&  et  thoro 
upon  the  ground  that  she  was  turned  out  of  doors,  there 
must  be  proof  that  she  was  ejected  by  force,  or  was  com- 
pelled to  leave  because  of  a  threat  to  employ  force  and 
a  reasonable  apprehension  that  it  would  be  used  against 
her;  or  there  must  be  proof  of  a  refusal  to  receive  her 
upon  demand  that  she  should  be  taken  into  her  husband's 
bome  as  wife,  or  of  an  emphatic  refusal  to  allow  her  to 
remain  after  her  return ;  or,  lastly,  there  must  be  proof  of 
facts  amounting  to  a  justification  on  the  part  of  the  wife  in 
withdrawing  from  the  home  of  her  husband. 

Abusive  or  profane  language,  occasional  refusal  to 
speak,  or  neglect  in  writing  are  not  such  indignities  to  the 
person  or  such  cruel  and  barbarous  treatment  as  are  con- 
templated by  the  Act  of  Feb.  26,  18 17. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Libel  in  divorce  i  mensft  et  thoro,  filed  by 
Josephine  Gordon  Sowers,  by  her  next  friend, 
William  A.  Gordon,  against  William  H.  Sowers. 

The  libel  set  forth :  that  the  respondent  had 
(i^  turned  the  libellant  out  of  doors  and  (2)  had 
ofiered  such  indignities  to  her  person  as  rendered 
her  condition  intolerable  and  her  life  burden- 
some, thereby  forcing  her  to  withdraw  from  his 
house  and  family.  Under  the  second  head  the 
following  specifications  were  filed:  (i)  Insults 
to  the  libellant  by  false,  slanderous,  and  oppro- 
brious epithets.  (2)  Refusal  to  speak  to  the  li- 
bellant. (3)  Neglect  in  writing.  (4)  Neglect 
to  receive  the  libellant,  rendering  it  necessary 
for  her  to  go  to  the  house  of  a  third  party.  (5) 
Insulting  letters  to  the  libellant,  and  (6)  neglect 
to  support  the  libellant  and  her  child. 

The  answer  contained  a  general  denial  of  the 
allegations  of  the  libel  and  averred  that  the  libel- 
lant had  voluntarily  left  the  respondent's  house, 
contrary  to  his  wishes. 

The  evidence  disclosed  the  following  facts: 
The  libellant  was  married  to  the  respondent  on 
the  T9th  of  May,  1870,  in  Georgetown,  D.  C, 
and  immediately  afterwards  went  to  German- 
town,  Phila*,  where  she  lived  with  her  husband 


at  his  mother's  house  until  Dec.  23,  1873.  The 
house  was  a  comfortable  one ;  she  had  servants, 
horses  and  carriages  at  her  command,  was  under 
no  restraint,  was  released  from  the  cares  of 
housekeeping,  dressed  well,  and  had  a  moderate 
allowance  of  pocket  money,  and  in  short  had 
every  luxury  that  her  husband  could  afford, 
whose  business  was  that  of  a  hardware  commis- 
sion merchant,  from  which  he  received  an  annual 
income  varying  from  I5000  to  1 7  500.  In  public 
the  respondent  was  kind  and  affectionate  to  his 
wife,  and  courteous  and  deferential  in  his  man- 
ner. And  in  private,  although  they  had  occa- 
sional quarrels,  there  was  no  evidence  of  his 
having  maltreated  her,  or  of  his  having  been  in 
the  habit  of  using  abusive  or  profane  language  to 
her,  or  of  having  for  any  considerable  length  of 
time  refiised  to  speak  to  her.  The  respondent  was 
subject  to  attacks  of  depression  of  spirits,  which 
were  of  short  duration,  and  his  temper  though 
quick  was  under  control.  After  her  marriage 
the  libellant  made  frequent  visits  to  her  family  at 
Georgetown,  to  which  the  respondent  at  first 
made  no  objection,  but  as  these  visits  were  made 
regularly  three  times  a  year  and  were  sometimes 
of  more  than  six  weeks'  duration,  the  respondent 
remonstrated  with  her,  charging  her  with  prefer- 
ring her  family  and  friends  to  him  and  with  giving 
him  a  second  place  in  her  affections.  Remarks 
made  by  the  respondent,  which  were  intended 
to  call  his  wife's  attention  to  gossip  caused  by 
her  long  absences,  which  hurt  his  pride,  were 
misconstrued  by  her  as  imputations  upon  her 
fidelity  as  a  wife.  In  December,  1872,  the  libel- 
lant went  to  Georgetown  to  spend  the  Christmas 
holidays  with  her  family,  and  on  Feb.  20,  1873, 
after  an  unusually  long  absence,  she  wrote  the 
respondent  to  meet  her  at  German  town  Junction, 
on  the  Pennsylvania  Railroad,  which  he,  on  ac- 
count of  an  engagement  could  not  do,  but  sent 
his  servant  and  the  carriage  twice  to  the  station. 
The  libellant,  not  meeting  her  husband  at  the 
station  upon  her  arrival,  instead  of  going  to  her 
husband's  home,  went  into  Philadelphia,  where 
she  staid  three  days  at  the  house  of  a  friend. 
Although  she  wrote  her  husband  of  her  where- 
abouts he  did  not  call  for  her,  because  he  was 
offended  by  her  long  absence,  and  did  not  ap- 
prove of  her  conduct  in  not  going  directly  home. 
She  subsequently  returned  to  his  house.  On 
Dec.  23,  1873,  the  libellant  announced  her  inten- 
tion of  visiting  her  family  at  Georgetown,  to 
which  the  respondent  objected,  although  he  af- 
terwards bought  her  ticket  and  made  preparations 
for  her  departure,  which  took  place  on  Dec.  24, 
1873.  They  corresponded  with  each  other,  at 
first  amicably,  during  her  absence ;  and  on  Feb. 
I,  1874,  she  wrote  that  he  might  expect  her  on 
the  5th.  To  this  letter  he  sent  the  following 
reply: — 
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PhiladklVhia,  Feb.  3,  1874.  2  P.  M. 
Madam:  Your  letter  dated  ist  inst.,  post-marked  2d 
inst.,  jiwt  received.  You  left  my  house  without  my  per- 
mission on  the  24th  December  last.  I  have  known  little 
of  your  movements  since.  Before  leaving  you  informed 
me  your  mother  desired  a  separation.  For  three  and  one- 
half  years  I  have  allowed  and  permitted  every  possible 
insult  and  outrageous  conduct  of  yourself  and  of  your 
family.  Your  mother  grossly  insulted  me  in  her-  own 
house  the  only  time  I  was  ever  unfortunate  enough  to 
sleep  under  the  roof  of  such  people.  I  shall  not  receive 
you.  You  have  left  your  bed  and  board  without  my  au- 
thority or  permission.  Yon  have  daily  and  hourly  insulted 
me  and  treated  me  with  the  utmost  contempt  By  the 
laws  of  my  State  I  cannot  refuse  you  admittsmce,  but, 
madam,  if  you  suppose  I  can  any  longer  play  the  dog  to 
you  that  I  have  since  our  marriage,  you  and  your  high- 
toned  family  are  greatly  in  error.  You  left  my  house  with- 
out my  permission  and  you  wrote  a  lying  letter  three  weeks 
afterwards  and  since.  I  know  nothing  of  your  where- 
abouts except  through  third  parties,  who  sav  you  are  flour- 
ishing on  my  name.  I  do  not  propose  this  thing  shall 
continue.  If  I  owed  nothing  to  myself  I  do  to  others. 
Your  family  have  played  an  infamous  part  in  this  business, 
and  I  suppose  they  are  satisfied  when  they  are  able  to 
keep  you  six  weeks  from  your  lawful  husband  and  in  the 
hands  of  your  old  lovers. 

William  H.  Sowers. 

This  letter  the  libellant  construed  as  evincing  a 
determination  on  the  respondent's  part  not  to 
receive  her  into  his  home,  and  therefore,  her 
brother  wrote  at  once  for  her  personal  effects, 
saying  that  he  had  offered  her  a  home  with  him, 
To  this  the  respondent  did  not  reply,  but  sent 
the  effects  as  requested.  By  **not  receiving 
her*'  the  respondent  meant  that  he  would  not 
receive  her  at  the  station,  not  that  he  would  not 
receive  her  into  his  home,  where  preparation  for 
her  arrival  had  been  made.  On  July  18,  1874, 
the  libellant  gave  birth  to  a  child,  of  which  the 
respondent  was  notified  by  the  attending  physi- 
cian, but  apparently  did  not  know  before  that 
his  wife  was  enceinte.  The  respondent  con- 
tributed nothing  to  the  support  of  his  wife  and 
child  from  Dec.  24,  1874,  up  to  the  time  of  the 
filing  of  the  libel.  There  was  no  further  corres- 
pondence between  them,  nor  any  evidence  of 
any  request  on  the  part  of  the  wife  to  be  admitted 
into  her  husband's  home. 

The  Court  dismissed  the  libel,  Aluson,  P.  J. 
delivering  the  following  opinion  : — 

This  is  a  proceeding  for  divorce  k  mensfi  et 
thoro;  it  is  instituted  by  the  wife,  Josephine  G. 
Sowers,  by  her  next  friend,  against  her  husband, 
William  H.  Sowers,  to  whom  she  was  married  at 
Georgetown,  in  the  District  of  Columbia,  on  the 
19th  of  May,  1870,  and  who  immediately  after 
her  marriage  removed  to  Germantown,  the  resi- 
dence of  her  husband,  where,  as  man  and  wife, 
Mr.  and  Mrs.  Sowers  continued  to  reside  until 
the  24th  day  of  December,  1873.  Mrs.  Sowers 
testifies  that  on  that  day  she  went  from  German- 
town  to  Georgetown  to  make  a  visit  to  her 
friends,  and  that  she  has  never  returned  to  her 
home  in  Germantown. 


The  reasons  for  remaining  separate' from  her 
husband  are,  that  the  respondent  turned  her  out 
of  doors,  and  that  he  offered  such  indignities  to 
her  person  as  to  render  her  condition  intolerable, 
and  life  burdensome;  thereby  forcing  her  to 
withdraw  from  his  house  and  family. 

The  answer  of  the  respondent  expressly  denies 
both  allegations.  A  large  amoimt  of  testimony 
has  been  taken  in  support  on  one  hand,  and  in 
denial  on  the  other,  upon  the  vital  questions 
which  are  presented  by  the  libel  and  the  answer. 

Under  the  second  head,  of  legal  justification  in 
separating  herself  from  her  husband,  the  libellant 
charges  against  him,  that  he  insulted  her  by  false, 
slanderous,  and  opprobrious  epithets.  That  he 
at  various  times,  and  for  long  periods  of  time, 
refused  to  speak  to  her ;  that  when  absent  from 
him  he  neglected  to  write  to  her.  That  he  ne- 
glected to  meet  her  at  the  depot  on  one  occasion 
on  her  return  from  a  visit  to  Georgetown.  That 
he  addressed  insulting  letters  to  her;  and  that  he 
has  neglected  her  since  she  has  become  a  mother, 
in  refusing  to  receive  her  into  his  house,  and  in 
not  contributing  means  for  the  support  of  herself 
and  her  child.  The  child  was  bom  at  George- 
town, after  the  libellant  last  left  the  home  of  her 
husband,  on  the  24th  of  December,  1874,  and 
has  never  been  seen  by  the  respondent. 

The  first  two  of  these  allegations  cannot  be 
regarded  as  established  by  the  proofs.  They  are 
supported  mainly  by  the  testimony  of  the  libel- 
lant, and  are  contradicted  by  the  testimony  of 
the  respondent.  The  credibility  of  these  parties 
standing  in  the  relation  of  witnesses  to  their  own 
cause  has  not  been  impeached.  They  are  both 
esteemed  by  their  friends  and  acquaintances  as 
worthy  of  confidence  and  regard,  and  each  of 
them  holds  now,  as  they  have  always  held,  a  re- 
spectable position  in  society.  They  have  each 
testified,  as  we  are  bound  to  presume,  according 
to  an  honest  belief;  but  they  have  seen  and 
heard,  as  well  as  acted  their  several  parts,  from 
different  standpoints ;  real  or  supposed  causes  of 
complaint  have  given  tone  and  color  to  the  trans- 
actions of  which  they  have  testified,  and  this,  we 
doubt  not,  is  substantially  a  correct  explanation 
of  that  which  would  otherwise  seem  to  be  wilfully 
false  in  statement.  The  occurrences  which  fol- 
lowed, when  remarks  which  had  been  made  to 
the  husband  were  repeated  to  the  wife,  touching 
the  frequent  and  protracted  absence  of  Mrs. 
Sowers  at  Georgetown,  are  an  illustration  of  how 
differently  they  are  stated  and  explained  by  the 
parties.  Mrs.  Sowers  regarded  them  as  an  impu- 
tation upon  her  honor  as  a  wife,  causing  her  at 
the  time  to  withdraw  from  the  society  of  her  hus- 
band, and  to  pass  the  night  alone  in  great  dis- 
tress of  mind,  in  a  room  adjoining  that  in  which 
he  slept.  Mr.  Sowers'  account  of  what  passed 
is,  that  his  statement  to  his  wife  was  intended  to 
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inform  her  that  her  visits  to  Georgetown  were 
made  the  occasion  of  unpleasant  suggestion  and 
remark  by  his  acquaintances;  that  he  had  no  in- 
tention of  conveying  to  her  any  other  impression 
than  that  this  was  the  case,  and  that  it  was  done 
to  protect  himself  from  future  annoyance,  and 
because  he  felt  it  to  be  a  duty  which  he  owed  to 
his  wife  to  state  to  her  the  remarks  to  which  her 
absence  gave  rise ;  he  asserts  the  full  confidence 
which  he  has  now,  and  ever  has  had,  in  the 
purity  and  integrity  of  his  wife,  and  that  he  so 
assured  her. 

That  Mr.  Sowers*  treatment  of  his  wife  in  the 
presence  of  strangers  was  always  kind  and  re- 
spectful, and  even  affectionate,  according  to  the 
testimony  of  several  of  the  witnesses,  is  estab- 
lished by  the  proofs.  This,  indeed,  is  admitted 
by  the  libellant,  and  whatever  of  truth  there  may 
be  in  the  charge  that  respondent  was  in  the  habit 
of  applying  profane  and  opprobrious  epithets  to 
his  wife  when  they  were  alone  or  when  none  but 
the  family  were  present,  must  be  regarded  as 
supported  almost  wholly  by  the  testimony  of  the 
libellant.  The  single  exception,  as  we  are  able  to 
recall  the  testimony,  is  the  occasion  at  dinner, 
testified  to  by  the  servant,  Winnie  Price,  upon 
whose  evidence  considerable  doubt  is  cast,  con- 
tradicted as  it  is  by  the  statements  of  the  mother 
of  the  respondent  and  by  the  respondent  himself; 
considered  also,  as  it  should  be,  in  connection 
with  the  motive  of  the  witness,  and  that  it  was 
not  heard  by  the  servant  who  waited  on  the 
table,  and  the  testimony  of  a  number  of  wit- 
nesses that  it  was  not  the  habit  of  me  respondent 
to  use  profane  language.  Aside,  therefore,  from 
the  single  occasion  sworn  to  by  the  witness 
Price,  the  allegation  of  the  use  by  the  husband  of 
profane  and  opprobrious  language  addressed  to 
his  wife  must  be  regarded  as  resting  upon  her 
testimony  alone,  and  in  view  of  the  fact  that  it  is 
met  by  the  positive  denial  of  the  respondent,  it 
cannot  be  regarded  as  a  fact  proved  in  the  cause. 

It  cannot  be  questioned,  that  there  was  at 
tinies  contention,  ill  feeling,  and  the  expression 
of  mutual  dissatisfaction  with  the  situation  and 
conduct  of  both  husband  and  wife,  each  toward 
the  other,  and  that  the  respondent,  on  various 
occasions,  for  a  longer  or  shorter  period  of  time, 
when  these  feelings  were  in  the  ascendant,  re- 
fused to  speak  to  the  libellant ;  the  testimony  is, 
however,  contradictory  as  to  the  period  of  time 
for  which  this  treatment  on  his  part  would  con- 
tinue; that  it  was  a  grievance  which  weighed 
heavily  on  the  libellant  cannot  be  doubted.  But 
unfortunate  and  improper  as  this  conduct  on  the 
part  of  the  husband  may  have  been,  it  i&  not 
entitled  to  much  consideration  in  making  up  a 
judgment  upon  the  question  whether  or  not  the 
respondent  offered  such  indignities  to  the  person 
of  the  wife  as  to  render  her  condition  intolerable 


and  her  life  burdensome.  This  conduct  of  the 
husband  was,  according  to  the  testimony  of  the 
libellant,  but  occasional;  she  says,  after  the  cloud 
came  (otth  the  sim,  and  if  the  home  of  the  hus- 
band and  the  wife  was  at  times  disturbed  by  dis- 
agreement and  anger,  it  resulted  from  the  fact 
that  each  had  cause  for  real  or  supposed  complaint 
against  the  other.  The  husband,  soon  after  his 
marriage,  came  to  the  conclusion  that  he  held 
but  a  secondary  place  in  the  affections  of  his  wife. 
That  her  father's  home  and  family,  and  the  en- 
joyment of  the  society  of  her  friends  in  George- 
town, were  set  above  all  proper  consideration  for 
him  and  his  relatives  and  friends,  and  that  this 
was  evinced  by  the  several  protracted  visits  which 
she  made  to  Georgetown  in  each  year,  and  as  he 
says  in  his  testimony,  by  her  declarations  of  con- 
tempt for  him,  as  well  as  for  the  members  of  his 
family;  to  this  latter  allegation,  it  should  be  here 
stated,  Mrs.  Sowers  has  given  an  emphatic  con- 
tradiction, so  far  at  least  as  her  husband  is  con- 
cerned, and  in  turn  asserts,  that  she  found  her 
situation  in  the  home  of  the  mother  of  the  re- 
spondent one  of  discomfort  to  her.  To  this  she 
adds  the  unkind  treatment  of  her  husband,  to 
which  we  have  referred ;  that  he  refused  to  supp  y 
her  with  a  sufficient  amount  of  spending  money 
for  her  personal  use;  that  he  used  intoxicating 
liquors  immoderately;  that  he  neglected  many 
personal  attentions,  which  had  been  accorded  to 
her,  and  which  she  thought  were  due  to  her. 
These  things,  she  says,  rendered  her  condition 
intolerable,  and  were  injurious  to  her  health.  ■ 

The  fact,  however,  is  clearly  established  by 
the  testimony,  and  by  the  admissions  of  the  libel- 
lant, that  her  home  was  one  in  which  every 
necessary  want  was  supplied,  and  many  luxuries 
furnished  to  her.  She  was  always  treated  with 
respect  by  the  subordinates  of  the  household; 
horses  and  carriages  were  at  her  command ;  her 
time  was  her  own ;  nor  was  task  or  restraint  im- 
posed upon  her.  She  was  frequently  accompa- 
nied by  her  husband  in  her  visits  and  in  her 
drives,  and  also  in  her  attendance  at  church.  To 
the  world,  at  least,  her  home  was  a  happy  one. 
The  disagreement  between  herself  and  her  hus- 
band was  carefully  concealed  from  public  view; 
nor  does  it  appear  that  any  one  thing  requisite 
to  her  comfort  was  denied  her,  if  we  except  her 
limited  supply  of  spending  or  pocket  money,  and 
the  refusal  of  the  respondent  to  gratify,  on  one 
occasion,  her  desire  for  an  expensive  winter 
wrap,  and  withholding  his  consent  to  her  having 
a  pony  phaeton,  furnished  or  proposed  to  be 
given  to  her  by  her  brother.  These  are  luxuries 
with  which  the  law  does  not  require  a  husband, 
situate  as  was  the  respondent,  to  supply  his  wife. 
It  does  not  appear  from  the  testimony  that  Mr. 
Sowers  is  possessed  of  great  wealth ;  and  though 
he  is  engaged  in  varied  and  active  business,  from 


Digitized  by 


Google 


3i6 


WEEKLY  NOTES  OF  CASES. 


which  he  receives  a  considerable  income,  it  is 
not  such  as  to  require  him  to  respond  to  every 
demand  which  may  be  made  upon  him.  To  his 
wife's  request  for  spending  money,  and  for  a 
fixed  allowance,  he  testifies  that  his  reply  to  her 
was,  that  he  gave  to  her  all  that  he  could  afford 
to  bestow  upon  her  for  private  expenditures. 

We  put  out  of  the  libellant's  statement  of 
grievances  her  allegation  that  her  husband  ne- 
gledted  to  meet  her  at  the  German  town  Junction, 
several  miles  from  her  home,  on  her  return  from 
a  visit  to  Georgetown.  Mrs.  Sowers  might  well 
have  omitted  this  from  her  complaint.  Smarting 
under  the  irritation  of  the  seeming  neglect,  in- 
stead of  going  to  her  home,  after  so  long  an 
absence  from  it,  and  seeking  an  explanation  from 
her  husband,  if  one  was  required,  for  this  omis- 
sion of  an  accustomed  attention  on  his  part,  she 
turned  away  from  her  home,  when  almost  at  its 
door,  and  sought  the  protection  of  acquaintances 
in  the  city,  sending  no  word  until  the  next  morn- 
ing where  she  was,  though  she  knew  her  return 
was  expected  that  evening,  the  testimony  show- 
ing that  preparation  had  been  made  for  her  re- 
ception. This  is  aside  from  the  explanation 
given  by  Mr.  Sowers,  which,  if  correctly  stated, 
accounts  satisfactorily  for  his  failure  to  meet  Mrs. 
Sowers  in  accordance  with  his  usual  habit  on  such 
occasions. 

The  most  serious  and  important  of  all  the 
charges  under  this  head,  which  are  made  by  the 
wife  against  her  husband,  grew  out  of  his  letter 
to  "her  of  February  3,  1874,  and  his  refiasal  to 
contribute  means  of  support  to  his  wife  and 
child.  Mrs.  Sowers  had  been  absent  from  her 
home  from  the  24th  of  December,  1873,  on  a 
visit  to  Georgetown.  On  February  i,  1874,  she 
informed  her  husband  by  letter  of  her  intention 
to  return  to  him  on  the  5th  of  that  month.  The 
material  portion  of  respondent's  letter  begins 
with  the  third  paragraph,  in  which  he  writes : 
**  I  shall  not  receive  you.  You  left  my  bed  and 
board  without  my  permission.  You  have  daily 
and  hourly  insulted  me,  and  treated  me  with  the 
utmost  contempt.     By  the  laws  of  my  State  I 

cannot  refuse  you  admittance Your 

family  have  played  an  infamous  part  in  this  busi- 
ness, and  I  suppose  they  are  satisfied,  when  they 
are  able  to  keep  you  six  weeks  in  the  hands  of 
your  old  lovers."  ^ 

To  this  letter  Mrs.  Sowers  did  not  reply,  but 
her  brother  wrote  to  the  respondent  immediately 
on  the  receipt  of  it,  saying,  **She  will  now  re- 
main with  those  who  know  how  to  appreciate 
her,"  and  asking  that  her  individual  property, 
clothing,  etc.,  should  be  sent  to  her.  The  de- 
cision of  Mrs.  Sowers  to  remain  in  Georgetown 
is  placed  by  her  brother  on  the  ground  of  a  re- 
fusal of  Mr.  Sower^  to  receive  his  wife  into  his 
house.    From  that  time  all  direct  communication 


between  tl)e  libellant  and  the  respondent  ceased. 
She  did  not  write  to  him  informing  him  of  the 
birth  of  their  child,  though  her  physician  did; 
and  the  respondent  asserts,  and  makes  it  one  of 
his  causes  of  complaint,  that  when  she  left  him, 
on  the  24th  of  December,  he  did  not  know  that 
she  expected  to  become  a  mother,  asserting  that 
she  had  kept  from  him  all  knowledge  of  her  situa- 
tion. This  assertion  of  the  respondent  is  denied 
by  the  libellant,  and  in  connection  with  this  de- 
nial she  charges  against  her  husband,  as  an  act 
of  cruelty,  that  he  has  made  no  inquiries  about 
her  or  her  child.  In  her  testimony  she  says: 
**  He  has  never  contributed  one  penny  towaids 
the  support  of  either  of  us ;  he  has  never  visited 
either  of  us." 

This  letter,  and  the  subsequent  conduct  of  the 
respondent,  in  so  far  at  least  as  his  neglect  of  his 
child  is  concerned,  is  indefensible.  No  one, 
and  more  especially  one  occupying  the  position 
which  the  respondent  occupies,  can  justify  the 
writing  of  such  a  letter  to  his  wife,  however 
great  his  real  or  his  fancied  provocation.  It  in- 
dicates a  violence  of  spirit,  and  contains  a  harsh- 
ness of  expression  that  must  have  deeply  grieved 
and  wounded  the  sensibilities  of  Mrs.  Sowers; 
and,  however  the  respondent  may  have  felt  him- 
self justified  in  withholding  support  from  his 
wife  while  absent  from  him,  as  he  asserts,  without 
his  permission,  the  innocent  ought  not  to  have 
been  made  to  suffer  with  the  guilty.  His  child 
has  a  just  claim  upon  him  for  the  manifestation 
of  a  father's  love  for  his  offspring,  as  well  a§  for 
protection  and  the  supply  of  its  material  wants. 
The  law  of  nature  and  the  law  of  the  land  alike 
demand  the  fulfilment  of  these  obligations.  That 
they  were  withheld  gives  to  libellant  a  just  cause 
of  complaint,  aside  from  the  question,  whether 
this  grievance  alone,  or  considered  in  connection 
with  her  other  grounds  of  objection  to  the  con- 
duct of  her  husband,  gives  her  a  legal  right  to 
the  divorce  from  bed  and  board  which  she  prays 
may  be  awarded  to  her. 

But  conceding  the  full  force  of  this  fact,  it  yet 
remains  to  be  considered  in  its  legal  aspect, 
whether  it  can,  in  any  proper  sense,  be  regarded 
as  such  cruel  and  barbarous  treatment  as  consti- 
tutes an  indignity  to  her  person,  which  rendered 
her  condition  intolerable  and  her  life  burden- 
some, so  that  she  was  forced  to  withdraw  herself 
or  to  remain  away  from  the  house  and  family  of 
her  husband.  That  it  cannot  be  regarded  in  this 
light  must,  we  think,  be  admitted  if  the  letter  of 
February  13th,  1874,  can  properly  be  interpreted 
in  the  sense  in  which  the  respondent  claims  it 
ought  to  be  interpreted,  and  which,  he  asserts, 
it  was  intended  to  express.  ITie  proper  answer 
to  this  question  will  furnish  an  answer  as  well  to 
the  other  material  point  on  which  the  libellant 
rests  her  case,  namely,  whether  she  was,  in  a 
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true  legal  sense,  tiirned  out  of  doors  by  the 
respondent — for  if  this  is  established,  then  the 
husband  has,  in  law,  constructively  deserted 
his  wife,  and,  having  persisted  in  such  desertion 
for  two  years,  a  divorce  must  be  decreed.  Mc- 
Dennott's  Appeal  (8  W.  &  S.  251)  is  the  lead- 
ing case  in  Pennsylvania,  establishing  the  doc- 
trine that  the  refusal  of  a  husband  to  receive  his 
wife  into  his  home  is  a  virtual  turning  her  out  of 
doors.  Gibson,  C.  J.,  places  the  decision  of  the 
Supreme  Court  on  the  ground  that  our  statute  is 
a  municipal  regulation  for  the  protection  of  the 
community  as  well  as  the  wife.  That  it  was  suf- 
ficient to  show  that  a  wife  who  had  followed  her 
husband  from  Ireland  was  refused  maintenance 
and  admission  to  his  house.  The  decree  of  the 
Court  below  was  affirmed  on  this  ground  alone. 
McDermott's  Appeal  has  ever  since  been  re- 
garded as  a  correct  interpretation  of  the  statute 
on  which  these  proceedings  are  based. 

The  authority  of  this  case  is  recognized  in 
Grove's  Appeal  (i  Wright,  443).  The  original 
libel  in  that  case  set  up  an  actual  turning  out  of 
doors,  which  was  subsequently  allowed  to  be 
amended,  by  asserting  that  the  wife,  while  living 
separate  and  apart  from  her  husband,  being 
desirous  of  returning  to  him,  repeatedly  of- 
fered and  was  willing  to  return  and  live  with 
him  as  a  true  and  dutiful  wife,  but  that  her  hus- 
band refused  to  permit  her  so  to  do.  The  testi- 
mony of  one  witness  showed  that  on  a  cold  and 
snowy  night  in  January,  with  her  two  small 
children,  she  went  to  her  husband's  house;  she 
had  difficulty  in  obtaining  admittance,  and  was 
allowed  to  remain  ten  minutes  to  warm  herself, 
when  her  husband  told  her  to  go.  She  begged 
to  be  allowed  to  stay,  when  he  took  her  by  the 
arm  and  pushed  her  out.  Several  witnesses 
proved  that  on  different  occasions  she  expressed 
a  desire  to  go  back  and  live  with  her  husband, 
but  that  he  steadily  refused  to  receive  her.  This 
was  held  to  be  an  actual  turning  out  of  doors 
according  to  the  testimony  of  two  of  the  wit- 
nesses, or  at  all  events,  constructively  and  sub- 
stantially as  proved  by  other  witnesses. 

So,  also,  in  Gordon  v.  Gordon  (12  Wright, 
226)  the  Court  instructed  the  jury  that  the  refusal 
of  the  husband  to  permit  his  wife  to  remain  in 
his  house  was  a  sufficient  turning  out  of  doors  to 
entitle  her  to  a  verdict.  This  instruction  was 
affirmed  by  the  Supreme  Court,  as  they  say, 
with  reluctance ;  the  evidence  showing  conduct 
on  the  part  of  the  wife  the  most  reprehensible, 
insults  and  gross  personal  indignities  to  her  hus- 
band, yet  it  was  not  sufficient  to  justify  him  in 
turning  her  out  of  doors,  because  it  fell  short  of 
proving  conduct  on  her  part  which  amounted  to 
cruel  and  barbarous  treatment,  which  rendered 
his  condition  intolerable  and  life  burdensome. 
Under  the  authority  of  these  cases  does  the  letter 


upon  which  the  libellant  rests  this  issue  in  the 
cause  constitute  a  turning  out  of  doors?  It  falls 
very  far  short  of  the  facts  upon  which  McDer- 
mott*s  Appeal  was  decided.  Grove's  Appeal  is 
a  still  greater  remove  from  it.  In  Gordon  v, 
Gordon  the  questions  of  actual  and  constructive 
turning  out  of  doors  were  left  to  the  jury,  the 
testimony  sustaining  the  entire  charge,  if  believed 
by  the  jury.  Under  the  latter  allegation  it  was 
proved  that  the  wife  returned  to  her  husband's 
house  and  requested  permission  to  remain  and 
live  with  him,  which  was  refused,  accompanied 
by  an  order  that  she  should  leave  the  house^  and 
a  threat  to  call  an  officer  to  eject  her. 

In  May  v.  May  (12  P.  F.  S.  206),  in  support  of 
the  demand  of  the  libellant  in  this  case,  the  ques- 
tion of  actual  turning  out  of  doors  was  not  raised. 
The  husband's  proposition  was  to  allow  his  wife  to 
return  to  his  house  and  occupy  a  small  sleeping- 
room,  have  the  care  of  her  children,  and  eat  at  his 
table,  but  on  the  condition  that  she  was  denied  all 
control  of  the  house ;  she  was  required  to  take  a 
position  in  the  family  subordinate  to  a  servant  who 
had  treated  her  unkindly.  This,  in  connection 
with  the  proof  that  he  whipped  her  with  a  cow- 
hide, treated  her  with  cruelty  and  neglect  in  her 
confinement,  inflicted  personal  violence,  which 
was  evidenced  by  her  screams  and  the  marks 
upon  her  person,  was  all  submitted  to  the  jury 
upon  the  question  of  infliction  of  indignities  to 
the  person  which  justified  the  wife  in  withdraw- 
ing from  the  family  of  her  husband.  These  facts 
make  out  a  case  widely  different  from  that  of  the 
libellant,  who  has  never  manifested  a  desire  to 
return  to  her  husband,  nor  has  she  asked  an  ex- 
planation of  the  letter  upon  which  libellant  and 
respondent  have  placed  such  opposing  interpre- 
tations. If  the  conduct  of  the  respondent  is  to 
be  judged  by  the  letter  of  the  fifth  day  of  Feb- 
ruary it  falls  very  far  below  the  facts  proved  in 
the  case  of  May  v.  May.  We  have  the  oath  of 
the  respondent  in  support  of  the  allegation,  that 
no  more  was  meant  by  the  expression  than  that 
he  would  not  meet  her  at  the  junction,  as  he 
had  done  on  all  prior  occasions,  except  the  one 
to  which  we  have  referred,  and  that  all  her  ac- 
customed privileges  in  the  home  of  his  mother, 
which  was  his  home  /also,  were  reserved  for  his 
wife ;  that  her  room  was  prepared  for  her  recep- 
tion, and  has  been  kept  awaiting  her  return  ever 
since.  Whether  this  is  a  correct  explanation  of 
the  declaration  that  he  would  not  receive  his 
wife,  we  have  no  means  of  determining,  except 
the  oath  of  the  respondent,  and  the  qualifying 
statement  in  the  letter,  that  **  by  the  laws  of  my 
State  I  cannot  refuse  you  admittance."  The 
libellant,  placing  her  own  construction  on  this 
letter,  has  thought  proper  to  rest  upon  that  con- 
struction, and  remain  in  Georgetown  separate 
and  apart  from  the  respondent. 
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We  have  no  case  in  Pennsylvania  in  which  the 
suit  of  the  wife  iSeas  maintained  on  the  ground 
that  she  was  turned  out  of  doors,  where  it  was 
not  shown  that  the  wife  was  ejected  by  force, 
or  was  compelled  to  leave  because  of  a  threat 
to  eipploy  it,  and  k  reasonable  apprehension 
that  it  would  be  used  against  her ;  or  a  refusal  to 
receive  her  upon  demand  that  she  should  be 
taken  into  her  husband's  home  as  wife ;  or  an 
emphatic  refusal  to  allow  her  to  remain  after  she 
had  returned,  accompanied  by  the  declaration 
of  a  wish  to  remain  and  **  behave  herself  as  a 
good  wife  ought  to  do."  Or  lastly,  where  the 
facts  did  not  show  a  justification  on  the  part  of 
the  wife  in  withdrawing  from  the  home  of  her 
husband ;  facts  which  would  entitle  her  to  a  di- 
vorce in  her  suit  against  an  offending  husband. 

This  case  does  not,  in  our  judgment,  come  up 
to  the  requirements  of  the  law  on  either  ground 
on  which  the  libellant  rests  her  suit ;  we  there- 
fore refuse  to  grant  the  divorce  from  bed  and 
board  for  which  she  prays. 

The  libellant  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court  dismissing  the 
libel. 

George  Tucker  Bispham  and  Wayne  Mc  Veagh, 
for  the  appellant.  , 

Refusal  of  a  husband  to  receive  his  wife  into 
his  house  is  a  turning  out  of  doors  within  the 
meaning  of  the  Act  of  Feb.  26,  1817. 
Grove's  Appeal,  I  Wr.  443. 
McDermoU's  Appeal,  8  W.  &  S.  251. 

The  facts  of  the  case  show  a  literal  refusal  by 
the  respondent  to  receive  the  libellant.  But  the 
presumption  of  a  turning  out  of  doors,  raised  by 
the  literal  language  of  the  letter,  may  be  rebutted 
by  proof  that  it  was  not  the  intention  of  the  re- 
spondent that  the  words  should  ^  taken  in  their 
literal  sense.  The  context  of  tne  letter,  which 
is  full  of  reproaches,  insulting  phrases,  and  insin- 
uations, and  the  subsequent  action  of  the  re- 
spondent, are  consistent  with  the  literal  interpre- 
tation contended  for.  This  view  is  strengthened 
by  the  fact  that  in  answer  to  her  brother's  letter 
he  did  nothing  to  convey  a  different  impression ; 
on  the  contrary,  he  confirmed  his  wife's  con- 
struction by  sending  her  her  personal  effects. 
Afterwards  he  made  no  inquiry  for  his  wife  and 
child,  and  contributed  nothing  to  their  support. 

The  construction  of  the  Court  below  that  re- 
fusal to  receive  must  be  supplemented  by  either 
an  actual  turning  put  of  doors,  or  by  some  formal 
demand  of  admittance  on  the  part  of  the  wife,  or 
by  some  cruel  and  barbarous  treatment,  is  not 
sustained  in  McDermott's  Appeal,  supra.  On 
the  contrary,  that  case  decides  that  a  mere  re- 
fusal, standing  alone,  is  equivalent  in  law  to 
a  turning  out  of  doors. 

A  course  of  humiliating  insults  and  annoyances 


calculated  to  destroy  the  life  or  health  of  the 
wife,  although  unaccompanied  by  actual  vio- 
lence, is  sufficient  cause  for  a  divorce. 

Butler  V.  Butler,  I  Pars.  329. 
Each  case  stands  on  its  own  merits,  the  acts 
and  course  of  conduct  amounting  to  such  indig- 
nities being  nowhere  defined. 

May  V,  May,  12  Sm.  206. 
An  analysis  of  the  testimony  in  this  case  shows 
such  a  course  of  treatment  as  entitles  the  wife  to 
a  divorce. 

W.  Wynne  W^V/^,yr.,  for  the  appellee. 
To  constitute  a  turning  out  of  doors  there 
must  be  intentional  denial  of  admittance.  In 
Grove's  Appeal  and  McDermott's  Appeal,  cited 
on  the  other  side,  there  was  in  one  a  posi- 
tive, and  in  the  other  a  constructive  refusal  by 
the  husband  to  admit  his  wife.  The  facts  of 
this  case  show  that  the  respondent,  so  far  from 
refusing  to  receive  the  libellant,  had  ordered 
preparations  to  be  made  for  her  return.  Again 
he  writes,  **by  the  laws  of  my  State  I  cannot 
refuse  you  admittance."  The  libellant  has  never 
expressed  a  desire  to  return  to  her  husband's 
house,  and  that  distinguishes  this  case  from  that 
of  Gordon  v.  Gordon  (12  Wr.  226).  The  speci- 
fications of  indignities  to  the  person  of  the  libel- 
lant are  not  such  as  are  contemplated  by  the  Act 
as  rendering  life  burdensome. 

Butler  V.  Butler,  i  Pars.  329. 

May  V.  May,  12  Sm.  210. 

Cheatham  v.  Cheatham,  10  Mo.  296. 
There  are  two  tests  for  the  determination  of 
the  character  of  the  indignities  aimed  at  b/  the 
Act. 

(i)  There  must  be  a  persistent  course  of  such 
treatment  as  renders  the  wife's  condition  intoler- 
able. 

Elmesc/.  Elmes,  9  Barr,  166. 

Richards  v.  Richsirds,  i  Wr.  225. 
The  testimony  shows  no  such  continued  course 
of  treatment ;  on  the  contrary,  the  quarrels  were 
only  occasional. 

(2)  There  must  be  a  design  to  injure  and 
annoy. 

May  V,  May,  12  Sm.  210. 

McElroy*s  Appeal,  16  Sm.  366. 
In  this  case  there  was  no  manifest  intention  to 
annoy ;  on  the  contrary,  the  wife  had  every  luxury 
and  every  wish  gratified  that  the  means  of  the  re- 
spondent could  afford.  Indignities  provoked  by 
the  complaining  party  are  no  grounds  of  divcwce. 

Richards  v.  Richards,  I  Wr.  225. 

Mayhugh  v.  Mayhugh,  7  B.  Mon.  424. 

Johnson  v.  Johnson,  14  Cal.  459. 
The  respondent  never  refused  to  contribute  to 
the  support  of  his  wife  and  child,  and  it  is  ques- 
tionable if  it  is  the  husband's  duty,  who  furnidies 
his  wife  with  a  comfortable  home,  to  offer  her 
pecuniary  assistance  when  she  voluntarily  absents 
herself  from  his  home. 
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March  17,  1879.  The  Court.  After  a  very 
careful  exaoiination  of  the  evidehce  in  this  case, 
we  are  of  opinion  that  the  facts  and  principles 
of  law  upon  which  it  ought  to  be  decided  are  so 
well,  accurately,  and  impartially  stated  in  the 
opinion  of  the  leafned  President  of  the  Court 
below,  that  nothing  need  be  added  to  enforce 
and  confirm  the  conclusion  at  which  he  arrived. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan. 


vV  ^ 

'78,  2l6m<»J^^  March  11,  1879. 

\  vT'^Wtcclock  V.  Wood. 
\i^   Wood  V.  Whcclock. 


Usury — Usurious  judgment — Under  what  cir- 
cumstances may  be  attacked  by  subsequent  Judg- 
ment creditors. 

Subsequent  jadgment  creditors  have  no  standing  to  at- 
tack a  judgment  on  the  ground  of  usury  without  proof  of 
an  intent  to  defraud  them  thereby. 

The  mere  fact  that  the  debtor  has  agreed  to  pay  more 
than  six  per  cent,  interest  is  not  enough  to  establish  such 
fraudulent  intent,  nor  is  the  -refusal  of  the  debtor  (o  con- 
test the  claim  ;  the  contract  must  be  shown  to  have  been 
entered  into  coUusively,  and  as  a  scheme  to  hinder  and 
delay  creditors. 

Appeal  of  Second  National  Bank  of  Titusville,  4  Nor- 
ris,  529;  S.  C,  6  Weekly  Notes,  153,  followed. 

Two  writs  of  error  to  the  Common  Pleas  of 
Bradford  County. 

Feig:ned  issue,  wherein  J.  Wood  et  al.  were 
plaintiffs,  and  M.  W.  Wheelock  was  defendant, 
to  test  the  validity  of  a  certain  revived  judgment 
^or  I3700,  entered  in  favor  of  M.  W.  Wheelock 
against  G.  P.  Cash  and  H.  L.  Scott,  assignee  of 
G.  P.  Cash. 

This  case  arose  as  follows :  Before  an  auditor 
appointed  to  distribute  the  proceeds  of  the  sale 
of  certain  real  estate  of  G.  P.  Cash,  the  above- 
mentioned  revived  judgment  was  presented  for 
payment ;  it  was  objected  to  by  J.  Wood  et  al., 
subsequent  judgment  creditors,  on  the  ground  of 
usury,  but  was  ordered  by  the  auditor  to  be  paid. 
J.  Wood  et  al,  then  filed  in  court  an  affidavit, 
setting  forth  that  on  Aug.  6,  1870,  G.  P.  Cash 
had  borrowed  I3000  of  M.  W.  Wheelock,  and 
given  his  judgment  note  therefor ;  that  this  note 
had  been  entered  up,  and  that  Cash  had  paid  in- 
terest on  it  at  the  rate  of  10  per  cent,  per  annum 
up  to  some  time  in  1873 ;  that  on  May  10,  1873, 
the  judgment  was  revived  by  amicable  scire  facias 
for  I3700,  being  $818.85  more  than  was  legally 
due  upon  it;  that  at  the  time  of  revival  both 
Cash  and  Wheelock  knew  that  Cash  was  insolvent, 
and  that  the  judgment,  as  revived,  would  hinder, 


delay,  and  absolutely  prevent  the  petitioners  from 
the  collection  of  their  judgment  against  Cash ; 
and  prayed  for  an  issue  to  try  the  disputed  facts, 
etc. 

The  issue  was  granted.  On  the  trial  the  evi- 
dence was  undisputed  that  at  the  time  the  note 
was  given  there  was  no  doubt  of  Cash's  sol- 
vency ;  but  that  he  had  subsequendy,  somewhere 
about  the  year  1874,  gotten  mio  financial  diffi- 
culties ;  the  deposition  of  Wheelock  was  read  in 
evidence,  wherein  he  testified  that,  at  the  time 
the  judgment  was  revived  he  had  believed  Cash 
to  be  solvent. 

The  plaintiff  presented  inter  alia  the  following 
point:  (i)  A  judgment  tainted  with  fraud  in 
whole  or  in  part  is  absolutely  void — and  cannot 
be  used  for  any  purpose  when  it  would  come  into 
conflict  with  the  rights  of  other  creditors. — An- 
swer. The  plaintiff's  first  point  as  a  general  pro- 
position is  correct ;  but  as  to  this  case  we  are 
unwilling  to  say  that,  because  Wheelock*s  judg- 
ment contains  usurious  interest,  the  whole  judg- 
ment is  void,  or  postponed,  even  if  it  comes  in 
conflict  with  the  rights  of  these  plaintiffs. 

The  defendant  presented  inter  alia  the  follow- 
ing point :  (2)  To  enable  the  plaintiff  to  recover 
in  this  case  the  jury  must  believe  that  there  was 
collusion  between  G.  P.  Cash  and  :he  defendant, 
in  the  revival  of  the  Wheelock  judgment  to  de- 
fraud subsequent  lien  creditors,  or  that  he  (Whee- 
lock) had  such  a  knowledge  of  Cash's  indebted- 
ness, and  the  value  of  his  property,  that  he  knew 
that  subsequent  lien  creditors  would  be  injured 
thereby. — Answer.  The  defendant's  second  point 
is  also  affirmed,  provided  the  jury  find  in  addi- 
tion to  what  is  here  stated,  that  Wheelock  had 
not  such  knowledge  of  Cash's  circumstances  as 
that  he  could  reasonably  presume  that  his  act  in 
taking  the  agreement  to  revive  his  judgment 
would  defraud  Cash's  creditors.  (7th  assignment 
of  error.) 

In  the  general  charge,  the  Court  (Morrow, 
P.  J.)  said,  inter  alia,  as  follows :  [If  you  believe 
that  the  usurious  contract  to  revive  Wheelock's 
judgment  was  intended  to  defraud  Cash's  credit- 
ors, or  if  you  find  that  Cash's  circumstances 
where  known  to  Wheelock  to  be  such  that  it 
could  be  reasonably  presumed  that  this  would  be 
the  natural  effect  of  it,  then  these  plaintiffs  can 
postpone  Wheelock's  judgment  as  to  the  excess 
of  interest,  and  your  verdict  should  be  for  the 
plaintiff  for  the  amount  of  such  excess.]  ^4th 
assignment  of  error.)  ....  The  defenaant 
claims  that  if  you  find  for  plaintiffs,  your  verdict 
should  only  be  for  excess  of  interest  paid,  after 
plaintiffs  were  creditors  of  Cash.  We  refuse  so 
to  charge,  for  [at  the  time  the  judgment  was  re- 
vived Cash  had  the  right  to  retain  or  deduct  the 
amount  of  usury  already  paid  from  the  debt.  In 
refusing  to  do  that,  it  was  as  much  a  fraud  on  his 
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creditors  as  to  include  usury  accruing  after  their 
rights  attached.]    (5th  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff  for  ^818.85. 
Both  parties  took  writs  of  error,  defendant  as- 
signing the  answer  to  his  point  and  the  portions 
of  the  charge  above  given  in  brackets ;  plaintiff 
assigning  the  answer  to  his  point. 
Patrick  and  Foyle,  for  Wheelock. 
The  affidavit  contained  no  positive  averment 
of  fraud  between  Cash  and  Wheelock,  and  wse 
insufficient  to  sustain  the  granting  of  the  issue. 
Robinson,  Minis,  and  Miller's  Appeal,  12  Casey,  81. 
Knight's  Appeal,  7  Harris,  493. 
Moreover,  the  issue  was  applied  for  too  late, 
after  they  had  taken  one  chance  before  the  audi- 
tor. 

Bradford's  Appeal,  5  Casey,  518. 
Scip's  Appeal,  2  Ibid.  176. 
There  was  no  evidence  of  any  fraudulent  in- 
tent on  Wheelock\s  part  to  injure  other  creditors; 
and  third  parties  cannot  attack  a  judgment  merely 
because  the  debtor  has  been  defrauded. 
Thompson's  Appeal,  7  Sro.  175. 
/.  Wood  fior  J.  Wood  et  al. 
The  charge  of  the  Court  was  in  accordance 
with  the  law  as  laid  down  in — 
Green  v.  Tyler  &  Co.,  3  Wr.  361. 
Bank  v,  Roseberry,  3  Weekly  Notes,  13. 

May  7,  1879.  The  Court.  This  case  is 
ruled  by  the  Appeal  of  the  Second  National  Bank 
of  Titusville  (4  Norris,  529).  It  was  there  held 
that  the  mere  fact  that  a  debtor  has  paid  or  agreed 
to  pay  in  good  faith,  and  in  the  usual  course  of 
business,  more  than  six  per  cent,  interest,  is  not 
enough  tq  establish  a  fraud  upon  creditors,  and 
that  the  mere  refusal  of  the  debtor  to  contest  the 
claim  against  him  does  not  of  itself  amount  to 
such  fraud :  and  that  it  is  only  where  an  usurious 
contract  is  entered  into  coUusively  as  a  scheme 
to  hinder  and  delay  creditors  that  the  latter  have 
any  standing  to  contest  a  judgment  entered  upon 
such  usurious  contract. 

The  case  referred  to  had  not  been  decided 
when  the  case  in  hand  was  tried  in  the  Court  be- 
low. Had  it  been,  the  rulings  of  the  learned 
Judge  would  have  been  different,  as  the  applica- 
tion of  the  principles  announced  in  4  Norris 
makes  an  end  of  this  case.  There  is  nothing  in 
it  to  show  fraud  and  collusion  in  fact.  No  such 
fraud  is  even  averred  in  the  affidavit  upon  which 
the  feigned  issue  was  granted.  It  is  not  denied 
that  when  Cash  gave  the  judgment  note  of  I3000 
to  Wheelock  in  1870,  and  agreed  to  pay  thereon 
interest  at  the  rate  of  ten  per  centum  he  was  per- 
fectly solvent.  His  insolvency  occurred  about 
the  time  of  the  revival  of  the  judgment  in  1875. 
And  even  then  there  is  no  evidence  that  Whee- 
lock knew  of  his  insolvency.  On  the  contrary, 
he  swears  that  he  believed  he  had  abundant  means 
to  pay  his  debts  at  the  time.     The  including  of 


the  1 700  of  extra  interest  was  in  pursuance  of  the 
contract  of  the  parties  made  in  good  faith  years 
before.  It  contained  no  element  of  a  collusive 
fraud,  a  fraud  in  fact  to  hinder  and  delay  the 
creditors  of  Cash. 

There  was  error  in  awarding  the  feigned  issue. 
The  affidavit  did  not  set  out  such  facts  as  to  justify 
it.  There  was  also  error  in  the  portions  of  the 
charge  contained  in  the  foiurth  and  fifth  specifica- 
tions. The  defendant's  second  point  (7th  speci- 
fication) should  have  been  affirmed  without  quali- 
fication. 

Judgment  reversed,  an^  a  venire  facias  de  ncvo 
awarded.  /  . 

Opinion  by  Paxson,  J.*     //   -*  . 


WocKi  V.  Wheelock. 

May  7,  1879.  The  Court.  What  has  been 
said  in  Wheelock  v.  Wood  just  decided  is,  for  the 
most  part,  applicable  to  this  case.  This  writ  of 
error,  however,  was  taken  out  by  the  plaintiffs 
below,  who  obtained  a  verdict  in  their  favor  to 
the  extent  of  the  usurious  interest  included  in  the 
revival  of  the  judgment  in  Wheelock  v.  Cash. 

The  effect  of  the  veMict  is  to  postpone  said 
judgment  in  favor  of  the  plaintiffs  for  the  excess 
of  interest  only.  The  plaintiffs  contended  and 
asked  the  Court  to  instruct  the  jury  that  if  the 
Wheelock  judgment  was  tainted  with  fraud  at  all, 
it  affected  the  entire  judgment,  and  that  the  whple 
of  it  must  be  postponed.  As  the  charge  of  the 
Court  was  more  favorable  to  the  plaintiffs  than, 
they  were  entitled  to,  the  judgment  upon  this 
writ  of  error  must  be  affirmed. 

Opinion  by  Paxson,  J. 

[See  Lennig  v,  Meyex^postf  p.  325.] 


Jan.  *79,  171.  March  5,  1879. 

Macungie  Savings  Bank  v.  Hottenstein. 

Promissory  notes — Usurious  interest — How  far 
usurious  interest  taints  through  transmutations 
— Novation — AccommodcUion  endorser  becom- 
ing principal  debtor  by  novation  cannot  set  up 
usurious  interest  paid  on  old  note. 

The  mle  that  the  vicious  element  in  a  usurious  contnd 
survives  in  all  its  transmutations  is  confined  to  cases  in 
which  the  obligor  or  promissor  remains  the  same. 

Notes  drawn  by  G.,  whereon  H.  was  accommodation 
endorser,  were  discounted  at  a  usurious  rate  of  interest  by 
M.  After  a  series  of  renewals,  G.*s  notes  were  given  op 
to  H.,  and  H.*s  own  note  was  taken  by  M.,  repeatedly 
renewed,  and  finally  sued  upon.  Although  the  evidence 
pointed  most  convincingly  to  a  case  of  novation,  the  juiy 
were  instructed  to  give  credit  to  H.,  the  defendant,  for 
the  usurious  interest  paid  by  G. : 
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Held,  reversing  the  Court  below,  that  M.'s  claim  against 
G.  was  extinguished  when  his  notes  were  surrendered  to 
H.,  and  that  the  iisurious  interest  paid  by  G.  could  not  be 
set  up  as  a  defence  by  H. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,   by  the  Macungie  Savings    Bank 

against  Levi  S.   Hottenstein   on  his  note  for 

f  2100.     Plea,  "  non  assumpsit,  set  off,  payment 

with  leave,  etc." 

The  facts  as  they  appeared  upon  the  trial  before 
Albright,  P.  J.  are  stated  in  the  opinion  of  the 
Supreme  Court  as  follows  : — 

**  Four  notes  drawn  by  William  Grim,  one  on 
the  1 6th  of  June,  1870,  and  the  others  on  dif- 
ferent dates  in  the  year  1872,  were  discounted 
by  the  Macungie  Savings  Bank.  They  were  re- 
newed from  time  to  time  until  January,  1875. 
Levi  S.  Hottenstein,  the  defendant,  was  the  ac- 
commodation endorser  of  the  four  notes  through- 
out the  period  during  which  they  were  renewed. 
At  the  close  of  the  year  1874,  or  in  the  beginning 
of  1875,  negotiations  were  entered  into  by  the 
parties  which  resulted  in  the  discounting  by  the 
bank  of  a  note  for  I2100,  drawn  by  Hottenstein 
and  endorsed  by  Henry  Brobst. 

"The  four  notes  of  Grim  were  given  up  to 
Hottenstein,  and  are  in  his  hands.  The  new 
note  was  renewed  at  intervals  until  the  30th  of 
April,  1877,  when  the  last  of  the  series  on  which 
this  suit  was  brought  was  given.  As  part  of  the 
transaction,  a  mortgage  by  Grim  to  Hottenstein 
for  ^2100  was  put  in  evidence.  Hottenstein 
testified,  however,  that  he  had  no  knowledge  of 
its  existence  until  the  following  summer.  He 
then  took  it,  and  holds  it  now.  Usurious  interest 
had  been  demanded  and  received  by  the  bank, 
not  only  on  the  series  of  notes  drawn  by  Hotten- 
stein and  endorsed  by  Brobst,  but  on  the  series 
of  Grim's  notes  which  Hottenstein  had  endorsed. 
The  jury  were  instructed  on  the  trial  to  give 
credit  to  the  defendant  for  the  excess  of  interest 
paid  both  by  Grim  and  Hottenstein." 

Verdict  for  plaintiff  for  1 1624. 45,  and  judgment 
accordingly. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  instruction  of  the  Court, 

Edward  Harvey  and  C,  /.  Erdman^  for  the 
plai/itiff  in  error. 

The  surrender  of  the  Grim  notes  and  accept- 
ance of  the  Hottenstein  note  constituted  a  nova- 
tion. 

2  Powers  on  N.  &  B.  203. 

Byles  on  Bills,  *307. 

Dennis  v,  Williams,  40  Ala.  633. 

Arnold  v.  Camp,  12  Johns.  409^ 

Manuel  z/.  Mississippi  R.  C,  2  B.  198. 

Slaymaker  v,  Gundacker's  Ex's  10  S.  &  R.  7$. 

Harttf.  Boiler,  15  S.  &  R.  162. 
As  the  contract  with  Grim  was  satisfied,  Hot- 
tenstein stood  in  no  position  to  avail  himself  of 
usury  as  a  defence. 


Bly  t'.  Second  Nat'l  Bank  of  Titusville,  29  Sm.  453. 
John  Rupp  (with  whom  was  John  £>.  StiUs)^ 
for  the  defendant  in  error. 

Hottenstein's  note  was  only  taken  as  collateral 
security. 

Shaw  et  al.  v.  First  Refd  Church,  3  Wr.  226. 

Weakly  v.  Bell  et  al.  9  W.  273. 

Bank  of  Penna.  r.  Potius,  10  W.  150. 

Seltzer  v,  Coleman,  8  C.  493. 

Dougherty  v.  Hunter,  4  Sm.  380. 

Stone  V.  Miller,  4  H.  450. 

Byles  on  Bills,  *38i. 

Hoar  r.  Clute,  15  Johns.  224. 

Bayard  v,  Shunk,  I  W.  &  S.  92. 

Mclntyre  v.  Kennedy,  5  C.  448. 
As  long  as  the  original  indebtedness  which  is 
tainted  with  usury  exists,  so  long  the  taint  of 
usury  follows  it.  The  original  taint  of  usury  at- 
taches to  all  consecutive  obligations,  or  securities, 
growing  out  of  the  original  vicious  transaction, 
and  none  of  the  descendent  obligations,  however 
remote,  can  be  free  from  it  if  the  descent  can  be 
traced.  Neither  the  renewal  of  an  old,  nor  the 
substitution  of  a  new  security  between  the  same 
parties,  can  efface  the  usury,  nor  a  further  secu- 
rity, nor  a  guaranty  given  subsequently  by  a 
stranger.  The  statute  of  usury  could  be  very 
easily  evaded,  if  a  security  of  a  third  person, 
taken  a  few  days,  or  a  few  months  after  the  loan 
in  lieu  of  the  borrower's  would  be  valid. 

Campbell  v,  Sloan,  12  Sm.  481. 

Miller  v,  Irwin,  4  N.  376. 

Power  V,  Nat'l  Bank  of  Fairbaven,  35  Leg.  Int.  No. 
194. 

Overholt  v.  Nat*l  Bank  of  Mt.  Pleasant,  i  N.  490. 

Kendig  v,  Linn,  Am.  Law  Reg.  Jan.  1879,  p.  64. 

Gardner  v,  Matteson,  Id.  Oct.  1878,  p.  680. 

May  5,  1879.  The  Court  (after  stating  the 
facts,  as  above).  Was  the  defendant  entitled  to 
allowance  for  the /furious  interest  Grim  had 
paid  ?  If  the  question  ha4^4)epp  submitted  to  the 
jury,  they  could  scarcely  n^e  failed  to  find  that 
the  evidence  made  out  a  case  of  novation — the 
substitution  of  a  new  debt  for  an  old  one.  The 
bank's  claim  against  Grim  was  extinguished  when 
his  notes  were  surrendered  to  Hottenstein.  The 
new  note  could  not  have  been  received  as  a  col- 
lateral security,  for  there  was  no  surviving  debt 
to  secure.  The  question  of  merger  could  not 
arise,  for  that  takes  place  only  where  the  debt  is 
one,  and  the  parties  to  the  securities  are  identical 
(Tones  v,  Johnson,  3W.&S.  276).  Throughout 
the  opinion  in  Campbell  v,  Sloan  (12  P.  F.  S. 
481)  care  was  taken  to  confine  the  rule  that  the 
vicious  element  in  a  usurious  contract  survives  in 
all  its  transmutations  to  cases  in  which  the  obligor 
or  promissor  remains  the  same.  It  was  said  that 
no  payment  by  a  changed  form  of  security  can 
be  bona  fide  **  by  the  same  borrower  to  the  same 
lender,  even  though  it  may  be  strengthened  by 
the  engagement  of  a  new  surety  or  guarantor." 
As  to  ail  essential  points  involved  in  this  contro- 
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versy,  the  defendant  stands  in  precisely  the  posi- 
tion in  which  Andrews  stood  in  Bly  v.  The 
Second  National  Bank  of  Titusville  (29  P.  F.  S. 
453).  Andrews  had  been  the  accommodation 
endorser  of  a  series  of  notes  drawn  by  the  Climax 
Mower  and  Reaper  Company,  in  the  discount 
and  renewal  of  which  the  company  had  paid 
usurious  interest  to  the  bank.  In  the  note  in 
suit,  drawn  by  Andrews  and  endorsed  by  Bly,  a 
balance  due  by  the  company  had  been  included. 
Judge  Trunkey,  then  the  President  of  the  Com- 
mon Pleas  of  Venango,  said  in  entering  the 
judgment :  *'  On  all  the  loans  and  discounts  An- 
drews was  an  accommodation  endorser,  borrowed 
no  money,  paid  no  interest,  and  has  no  right  of 
action  on  account  of  illegal  interest  paid  by  the 
company.'*  The  judgment  was  affirmed  upon 
Judge  Trunkey*s  opinion.  Miller  ».  Irwin  (4 
Norris,  376)  was  sent  back  for  a  trial  because  the 
defendant's  affidavits  alleged  that  she  had  given 
the  note  sued  upon  in  renewal  of  a  note  drawn 
by  her  deceased  father,  of  whose  estate  she  was 
executrix,  that  she  had  not  assumed  or  intended 
to  assume  any  personal  liability,  and  that  she  was 
induced  to  sign  the  note  by  the  distinct  and  posi- 
tive assurance  of  the  officers  of  the  United  Sav- 
ings Bank,  that  she  would  be  bound  only  as  ex- 
ecutrix. That  case  rested  on  its  own  facts. 
Nothing  contained  in  it  had  relevancy  to  any 
principle  decided  in  Bly  v.  The  Bank  of  Titus- 
ville, and  nothing  in  it  has  relevancy  to  any  prin- 
ciple requiring  determination  here. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion    by  Woodward,    J.      Paxson,   J. 
absent. 


Jan.  '76, 138 
Tinicl 


=^. 


T)^- 


^^  March  28,  1879. 

Fishing  Co.  v.  Carter. 


Easement — Fishing  right — Eminent  domain — 
Right  of  State  to  bank  and  wail  navigable 
rivers  to  prevent  overflow —  Consequential  dam- 
ages arising  therefrom — Measure  of  damages. 

Damages  cannot  be  recovered  for  injury  to  a  fishery  by 
the  erection  of  a  bank  and  wall,  under  the  authority  of  the 
State,  to  keep  out  ihe  overflow  of  water. 

Such  damages  are  merely  consequential,  and  the  con- 
stitutional provision  as  to  compensation  does  not  apply. 

In  a  suit  for  damages  for  injury  to  a  fishery,  it  is  suffi- 
cient to  prevent  recovery  to  show  that  the  fishery  was 
worthless ;  it  is  not  necessary  to  show  its  complete  oblite- 
ration. 

Error  to  the  Common  Pleas  of  Delaware 
County. 

Case,  begun  July  26,  1867,  by  P.  B.  Carter 
•against  the  Tinicum  Fishing  Co.  to  recover  dam- 


ages for  injury  to  a  fishing  right  of  which  plain- 
tiff claimed  to  own  twelve-fourteenths. 

This  case  had  already  been  before  the  Supreme 
Court  on  three  successive  writs  of  error,  the 
judgment  having  been  each  time  reversed ;  see 
II  Sm.  23  and  32,  and  27  Sm.  310. 

On  the  fourth  trial  of  the  case,  before  Clayton, 
P.  J.,  the  following  facts  appeared :  The  plaintiff 
claimed  a  right  to  draw  nets  in  the  Delaware 
River  from  Hart's  Ferry  to  Darby  Creek,  about  a 
mile  in  length,  and  to  draw  his  nets  out  upon  the 
shore :  he  rested  his  title  upon  user,  and  claimed 
that  Jos.  Carter  had  in  1830,  when  his  will  was 
proved,acquired  such  a  title  that  he  could  devise 
it;  imder  him  the  plaintiff  claims.  The  claim 
for  damages  was  by  reason  of  the  erection  of  a 
pier  and  of  a  wall  and  bank  which  interfered 
with  the  plaintiffs  ability  to  draw  his  nets. 

The  defendant  offered  to  show  that  the  wall 
and  bank  complained  of  are  part  of  the  system  of 
walls  and  banks  erected  by  the  Darby  Meadow 
Company  incorporated  by  the  Acts  of  April  3, 
1 85 1,  and  March  2,  1854.* 

Also  that  for  more  than  six  years  prior  to  the 
beginning  of  this  suit,  the  said  company  had  bad 
entire  supervision  and  control  of  the  wall  and 
bank.  Objected  to.  Objection  sustained;  ex- 
ception (ist  to  7th  assignments  of  error). 

The  defendant  further  offered  to  show  that  in 
1868  the  fishery  was  utterly  worthless.  Objected 
to.  Objection  sustained ;  exception  (8th  assign- 
ment of  error). 

The  defendant  requested  the  Court  to  charge: 
(3)  The  defendant  has  a  right  to  erect  and  main- 
tain the  wall  mentioned  in  this  case,  and  is  not 
responsible  for  the  damages  alleged  to  have  been 
done  thereby  to  the  fishing  rights  claimed  by 
plaintiff.  Answer.  This  point  is  negatived 
unless  the  jury  shall  find  that  the  erection  of  the 
wall  at  this  precise  place  was  absolutely  neces- 
sary for  the  protection  of  the  fast  land  from 
encroachments  from  the  river,  and  that  the  oW 
bank  when  in  proper  repair  was  not  sufficient  for 
the  purpose.  (9th  assignment  of  error. )  (6  and  7) 
If  the  jury  believe  that  the  erection  of  the  pier 
and  the  necessary  effect  thereof,  or  that  natural 
causes,  destroyed  the  fishery,  their  verdict  must 

*  The  Act  of  April  3,  185 1  (P.  L.  p.  340),  incorporat- 
ing (he  Kingsessing  and  Tinicum  Co.  provides  in  its  lith 
section :  *<  It  shall  and  may  be  lawful  for  the  said  mana- 
gers, their  oiHcers  and  agents,  fix>m  time  to  time  as  they 
shall  judge  necessary  to  enter  upon  all  and  every  part  of 
the  lands  within  the  boundaries  of  the  said  Kingsessing 
and  Tinicum  Meadow  District,  and  to  inspect,  build, 
make,  alter,  enlarge,  repair,  rebuild,  support,  and  main- 
tain all  dams,  banks,  cross  banks,  walls,  sluices,  flood- 
gates, footings,  and  other  works  and  things  necessary  for 
the  drainage,  embankment,  and  protection  of  the  said 
tract"     .... 

The  Act  of  March  2,  1854  (P.  L.  p.  139),  incorporat- 
ing the  Darby  Meadow  Co.  extends  to  it  almost  aJl  the 
provisions  of  the  above  Act. 
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be  for  the  defendant.  Answer,  This  is  affirmed, 
but  the  fact  of  the  erection  of  the  pier  having 
rendered  the  fishery  less  profitable  is  not  enough. 
It  must  be  an  absolute  obliteration  of  all  privileges 
owned  by  the  plaintiff.  Under  all  the  evidence 
I  do  not  think  the  plaintiff's  right  has  been  abso- 
lutely obliterated  by  the  pier.  If  you  shall  find 
that  at  any  time  this  fishery  could  be  used  with 
profit,  then  this  point  is  not  sustained,  (nth 
and  1 2th  assignments  of  error.) 

In  the  general  charge  the  Court  said,  inter  alia, 
as  follows :  If  you  find  from  the  testimony  that 
this  wall  and  bank  interfere  with  Mr.  Carter's 
right,  as  it  had  been  previously  enjoyed,  then 
you  may  find  for  the  plaintiff,  provided  you 
shall  find  the  other  question  submitted  to  you  in 
his  favor  \  but  if  you  shall  find  from  the  testi- 
mony that  this  fishery  has  been  so  completely 
obliterated  by  natural  causes  that  it  is  for  all 
time  destroyed,  then  of  course  there  can  be  no 
recovery— not  destroyed  for  a  season,  not  ren- 
dered less  valuable,  but  completely  obliterated, 
and  swept  out  of  existence.  .  .  .  You  must 
recollect  that  the  shore  is  liable  to  changes. 
The  same  causes  which  wash  mud  in,  may  wash 
it  outafeain,  and  thus  the  fishery  become  valuable 
again.     (i6th  assignment  of  error.) 

Verdict  for  plaintiff  for  I420  and  judgment 
thereon ;  the  defendant  took  this  writ  assigning 
for  error,  inter  alia,  the  ruling  on  evidence 
above  given,  the  answers  to  defendant's  points, 
and  the  portion  of  the  charge  above  given. 

Wayne  Mac  Veagh  (with  Wm  Wm,  Ward),  for 
the  plaintiff  in  error. 

It  is  now  the  settled  law  that  every  fishery  in 
the  navigable  waters  of  this  State  exists  suteer- 
vient  to  the  sovereign  will  of  the  State. 
Tinicum  Fishiof;  Co.  v.  Carter,  1 1  Sm.  29. 

It  cannot  be  that  the  right  of  one  man  to  a 
fishery  is  to  ruin  a  great  public  work — is  to  pre- 
vent the  erection  and  maintenance  of  this  wall 
and  allow  the  overflowing  of  a  great  area  of  land. 
It  was  certainly  error  to  exclude  evidence  of  the 
worthlessness  of  the  fishery ;  future  possibilities 
cannot  constitute  the  measure  of  damages  in  this 
action. 

A,  Thompson  (with  him  P.  B,  Carter^,  for  de- 
fendant in  error. 

This  case  is  now  in  the  Supreme  Court  for  the 
fourth  time,  and  the  small  verdict  rendered 
should  not  be  disturbed. 

May  7,  1879.  The  Court.  This  case  has 
been  so  thoroughly  discussed  (11  P.  F.  S.  21, 
and  27  Id.  310),  that  little  more  remains  to  be 
said.  While  the  main  point  now  raised  was  not 
expressly  decided  by  either  of  the  former  cases, 
the  principles  by  which  it  must  be  disposed  of 
were  clearly  pointed  out.  It  was  held  in  Tini- 
cum Company  z^.  Carter  (11  P.  F.  Si  21),  that 


the  plaintiff  below  was  not  entitled  to  recover 
damages  for  the  injury  to  his  fishery  resulting 
from  the  construction  of  a  pier  out  into  the  river 
under  a  license  from  the  Port  Wardens  of  the 
city.  "  As  the  State,"  says  Justice  Sharswood, 
**  might  have  erected  or  caused  to  be  erected  the 
wharf  and  pier  built  by  the  defendants  below, 
without  any  responsibility  to  the  plaintiff  for  any 
consequential  damages  to  his  easement  or  right 
of  drawing  his  seine  on  the  shore,  so  neither 
is  the  grantee  or  licensee  of  the  State  liable  for 
such  damage.  As  to  him  it  is  damnum  absque 
injuria'^  This  ruling  is  equally  applicable  to 
the  erection  and  maintenance  of  the  stone  wall 
which  is  the  chief  ground  of  the  plaintiff 's  com- 
plaint. The  Darby  Meadow  Company  has  the 
right  under  its  charter  to  protect  the  meadows  by 
the  erection  of  walls  to  keep  back  the  water,  and 
if  in  doing  so  the  plaintiffs  rights  of  fishery  are 
interfered  with  or  even  destroyed  he  is  without 
remedy.  His  damages,  if  any,  are  merely  conse- 
quential, and  the  constitutional  provision  that 
compensation  shall  be  made  to  the  owner  of 
property  taken  for  public  use  does  not  apply  to 
such  damages.  (Monongahela  Navigation  Com- 
pany V,  Coons,  6  W.  &  S.  10 1).  The  Meadow 
Company  having  the  right  under  its  charter  to 
construct  the  walls,  it  follows  that  if  said  wall 
had  been  constructed  under  the  authority  of,  or 
license  from  the  Company,  as  apart  of  its  system, 
the  defendants  would  have  a  right  to  avail  them- 
selves of  such  authority  or  license  as  a  defense  to 
this  action.  Further  if  the  Meadow  Company 
neither  built  nor  authorized  its  construction,  yet 
if  after  the  wall  had  been  erected,  they  adopted 
and  maintained  it  and  had  continued  to  maintain 
it  for  more  than  six  years  prior  to  the  commence- 
ment of  this  suit,  it  would  be  a  complete  answer 
to  any  claim  for  damages  growing  out  of  its  con- 
struction. 

It  was  certainly  error  to  exclude  from  the  jury 
evidence  to  show  that  in  1868  the  fishery  was 
utterly  worthless.  This  error  was  cured  to  some 
extent  subsequently  by  the  admission  of  testimony 
of  a  similar  character,  and  it  is  referred  to  now  to 
avoid  misapprehension  in  the  future. 

The  Court  below  was  called  upon  by  the  de- 
fendant's sixth  and  seventh  points  to  say  that  if 
either  by  the  erection  of  the  pier  or  from  natural 
causes  the  plaintiff  *s  fishery  had  been  destroyed 
the  verdict  must  be  for  the  defendant.  The 
learned  Judge  affirmed  these  points  with  the 
qualification,  that  the  plaintiff's  right  must  be 
absolutely  obliterated  :  and  that  the  destruction 
of  the  fishery  must  *'  be  full  and  complete,  not 
partial."  Herein  we  think  the  learned  Judge 
fell  into  error.  There  was  no  question  of  the 
obliteration  of  plaintiff 's  right.  That  might  con- 
tinue long  after  its  exercise  had  become  imprac- 
ticable or  unprofitable.    Nor  was  it  a  question  of 
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the  absolute  destruction  of  the  fidiery.  It  was 
certainly  sufficient  for  the  defendant  to  show  that 
it  was  worthless.  The  plaintiff  was  suing  for 
damages,  and  the  destruction  of  a  worthless  thing 
could  have  done  him  no  injury.  If  the  fishery 
could  no  longer  be  fished  to  profit  or  advantage 
it  was  worthless.  The  fact  that  a  few  stray  shad 
could  be  caught  there  occasionally  amounts  to 
nothing. 

The  ist,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th, 
nth,  i2th,  and  i6th  assignments  of  error  are 
sustained. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 


Quarter  g)ession6. 


Q.  S.  of  Mercer  Co.  August,  1879. 

Commonwealth  v.  Eagles  et  al. 

Criminal  law — Plea  of  autrefois  acquit —  When 
not  a  sufficient  bar —  Want  of  jurisdiction  of 
former  tribunal — Constitutional  law — Act  of 
May  ly  1861  y  unconstitutional — Larceny, 

To  support  the  ^e9.oi  autrefois  acquit^  in  an  indictment 
for  larceny,  the  defendant  must  show  affirmatively  that  in 
the  former  trial  his  liberty  was  in  legal  jeopardy.  If  it  ap- 
pear thai  the  Court  had  no  jurisdiction ;  or  that  there  was 
clear  error,  which  would  necessarily  have  required  a  re- 
versal of  the  sentence  on  a  writ  of  error ;  or  that  an  Act 
of  Assembly  under  which  the  defendant  was  tried  was 
clearly  and  palpably  unconstitutional,  the  plea  of  former 
trial  and  acquittal  is  not  maintainable  in  bar  of  a  second 
indictment  in  the  Quarter  Sessions  for  the  same  offence. 

The  Act  of  May  i,  1861  (Purd.  Dig.  396,  pi.  85,  and 
Id.  note  e)t  authorizing  certain  trials  l^fore  a  justice  and 
2k  jury  of  six  is  clearly,  palpably,  and  plainly  unconstitu- 
tional, and  an  acquittal  upon  a  trial  for  larceny  before  a 
justice  and  a  jury  of  six,  under  that  Act,  is  not  pleadable 
in  bar  of  a  second  indictment. 

Alexander  Eagles,  R.  C.  Whann,  and  M.  L. 
Whann  were  indicted  for  the  larceny  of  a  buflalo 
robe.  Plea :  not  guilty,  and  also  that  defendants 
had  formerly  been  tried  and  acquitted  for  the 
same  offence. 

A  jury  being  sworn  to  pass  on  this  last  issue, 
the  evidence  showed  that  the  defendants  had 
formerly  been  tried  for  the  same  offence  before 
a  justice  of  the  peace  and  a  jury  of  six  persons, 
and  duly  acquitted,  said  trial  being  had  under  the 
local  Act  of  May  i,  i86i,  extended  by  subse- 


quent Acts  to  various  counties,  which  provides, 
inter  alia,  as  follows : — 

Sect.  I.  The  several  justices  of  the  peace  of  the  coun- 
ties of  ...  .  are  hereby  authorized  to  hold  monthly 
courts  with  jurisdiction  to  hear  and  determine,  in  the  man- 
ner hereinafter  provided,  the  several  offences  and  misde- 
meanors, etc 

Sect  3.  If  the  defendant  shall  plead  not  guilty  to  the 
offence  chaiged,  a$ui  shall  at  the  same  time  signify  his  de- 
termination  to  be  tried  by  a  jury  ofsix^  before  ihe  said  jus- 
tice, the  justice  shall  make  an  entry  to  that  effect  upon  bis 
docket,  and     ....     the  justice  shall  proceed  to  the 

trial  of  the  cause,  etc but  if  the  defendant 

shall  not  signify  his  or  her  determination  to  be  tried  before 
said  justice,  the  justice  shall  proceed  with  the  said  deiend- 
ant  as  if  this  Act  had  not  been  passed.  (Purd.  Dig.  396- 
97.) 

After  the  evidence  was  closed,  and  the  legal 
questions  involved  were  argued  by  counsel,  the 
Court  (McDermitt,  P.  J.)  charged  the  jury  as 
follows : — 

Gentlemen  of  the  jury:  The  issue  you  arc 
trying  is:  Were  the  defendants  formerly  and 
legally  tried  and  acquitted  of  the  crime  for  which 
they  are  now  indicted?  The  evidence,  if  be- 
lieved, and  there  is  none  contradicting  it,  is  that 
they  were  tried  and  acquitted  of  the  same  offence 
before  Thomas  J.  Wright,  a  justice  of  the  peace, 
and  a  jury  of  six. 

This  trial  was  had  under  what  is  commonly 
known  as  the  Erie  and  Union  County  Act,  of 
May  I,  1 86 1,  which  was  extended  to  this  coimty 
by  the  Act  of  the  30th  of  March,  1864. 

Under  the  plea  of  a  former  trial  and  acquittal 
of  the  charge  of  larceny,  the  defendant  must 
affirmatively  show  that  in  such  trial  his  liberty 
was  in  legal  jeopardy.  By  this  is  meant,  that  if 
the  pleadings  were  all  right,  and  he  had  been 
convicted  and  sentenced  to  pay  a  fine,  or  to 
undergo  an  imprisonment,  he  could  not  have  had 
a  reversal  of  the  proceedings  by  certiorari,  or 
writ  of  error,  for  want  of  jurisdiction  in  the 
Court  trying  him.  No  man's  liberty  can  be 
legally  said  to  have  once  been  in  jeopardy,  where 
the  sentence,  must,  on  a  writ  of  error,  have  been 
reversed  for  want  of  jurisdiction  in  the  Court 
imposing  it. 

If  the  Coiurt  trying  the  accused  has  no  jurisdic- 
tion over  the  offence  with  which  he  is  charged, 
his  consent  cannot  confer  it.  A  case  was  tried 
in  this  Court  before  me,  where  one  of  the  jurors 
during  the  trial  fell  sick,  and  the  defendant,  in 
open  court,  consented  that  he  might  be  tried  by 
the  other  eleven.  But  when  they  found  him 
guilty  he  moved  for  a  new  trial  on  the  sole 
ground  that  he  was  hot  bound  by  his  consent  to 
be  tried  by  eleven  jurors.  On  the  authority  of 
the  case  of  the  Commonwealth  v,  Shaw  (Rtts- 
burgh  Reports,  492),  and  its  cited  cases,  the 
Court,  much  against  its  will,  granted  the  new 
trial.  In  this  case  the  Court,  inter  ctlia,  says: 
"No  consent  can  alter  or  modify  the  known, 
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certain,  uniform,  prescribed  rules  of  trial  in 
criminal  cases.  To  try  with  eleven  or  thirteen 
jurors  is  to  create  a  new  tribunal  unknown  to  the 
Constitution  or  law.  This  no  counsel,  or  citizen, 
or  court,  or  all  three  can  do.*' 

That  larceny  was  a  crime  only  triable  at  com- 
mon law  by  a  jury  of  twelve,  and  this  before  the 
adoption  of  any  of  our  State  constitutions,  no 
lawyer  controverts.  The  Constitution  of  1776 
declared  that  **  trials  by  jury  shall  be  as  hereto- 
fore." The  Constitution  of  1790,  and  the 
amended  ones  of  1838  and  1874,  adopted  sub- 
stantially the  same  provision  in  relation  to  trial 
by  jury.  It  was  ably  argued,  that  the  Act  imder 
which  this  trial  was  had  was  in  force  when  the 
present  Constitution  was  adopted,  that  the  crime 
of  larceny,  where  the  stolep  property  is  of  less 
value  than  ten  dollars,  may  now  be  constitution- 
ally tried  by  a  justice  of  the  peace  and  a  jury  of 
six.  We  cannot  agree  to  this  position.  What- 
ever crime  could,  under  the  Constitution  of 
1776,  only  be  constitutionally  tried  by  a  jury  of 
twelve,  can  only  be  constitutionally  tried,  under 
the  Constitution  of  1874,  by  a  jury  of  twelve. 
And  if  so,  the  Legislature  cannot  create  a  tribu- 
nal of  a  less  number  of  jurors  to  try  any  person 
accused  of  such  crime.  No  trial  should,  or  does, 
conclude  one  party  unless  it  does  the  other. 
Had  this  former  trial  resulted  in  a  verdict  of 
guilty,  and  a  sentence  of  imprisonment,  the  de- 
fendants could,  on  a  writ  of  error,  have  reversed 
the  judgment  on  the  ground  of  want  of  jurisdic- 
tion in  the  Court  trying  them,  unless  their  con- 
sent to  be  so  tried  conferred  it.  That  consent  con- 
fers jurisdiction,  is  not  claimed  in  argument  by 
the  defendants'  counsel.  If  the  trial,  whether 
the  defendants  were  convicted  or  acquitted,  did 
not  conclude  them,  as  well  as  the  Common- 
wealth, they  have  never  been  once  in  jeopardy. 

I  have  no  hesitation  in  pronouncing  the  Act 
under  which  this  trial  was  held,  in  so  far  as  it 
constitutes  a  justice  and  a  jury  of  six  a  court  for 
the  trial  of  the  crime  of  larceny,  **  clearly,  pal- 
pably, plainly'*  unconstitutional.  And  if  so,  this 
trial  was  a  nullity. 

Concede  that  a  trial  might  be  had  under  this 
Act  before  a  justice  of  the  peace  and  a  jury  of 
six,  which  would  conclude  both  parties,  was  this 
such  a  trial  ?  Every  man  is  presumed  to  know 
the  law.  Under  the  Act  only  the  owner  of  the 
robe  alleged  to  have  been  stolen,  or  some  one 
acting  for  him,  could  make  the  oath  or  informa- 
tion, which  would  give  such  justice  and  jury 
jurisdiction  of  the  case.  This  the  defendants 
were  bound  to  know.  Says  the  Act:  *'The 
complaint  or  information  shall  be  fully  read 
aloud  in  the  hearing  of  the  defendant,  or  party 
accused."  This  was  done  by  the  justice  in  this 
case.  If  the  information  was  not  made  by  the 
owner  of  the  robe,  or  by  A.  A.  Williams,  acting 


for  him,  the  proceedings  were  coram  nonjudice^ 
and  therefore  a  nullity,  having  no  more  legal 
vitality  than  if  they  had  been  had  before  any 
seven  citizens  of  the  county.  There  is  no  evi- 
dence whatever  to  show  that  Williams,  the  in- 
former, in  instituting  the  prosecution,  had  any 
authority  to  act  as  the  agent  of  the  "aggrieved 
party,"  the  owner  of  the  robe,  Mr.  Huey,  but 
the  evidence  is  just  the  reverse. 

In  the  opinion  of  the  Court,  said  trial  was  un- 
constitutional and  void ;  and  even  if  said  Act 
were  constitutional,  the  prosecutor  not  being 
**the  party  aggrieved  nor  acting  for  him,"  the 
justice  and  the  jury  had  no  jurisdiction  of  this 
offence.  The  defendants  were,  therefore,  never 
once  in  jeopardy  and  must  plead  over  to  the 
indictment. 

The  jury  found  that  the  defendants  were  not 
formerly  and  legally  tried  and  acquitted  of  the 
offence  for  which  they  were  indicted,  and  judg- 
ment of  respondeant  ouster  was  entered  on  the 
verdict. 


©ommott  iPleas— Hab. 


C.  P.  No.  I.  June  10,  1S79. 

Lennig  v.  Meyer. 

Mortgage —  Usury — Sheriff's  sale — Distribution 
of  proceeds — In  the  distribution  of  the  proceeds 
of  a  sale  of  mortgaged  premises  under  a  first 
mortgage,  a  second  mortgagee  is  entitled  to  dis- 
pute the  lien  of  the  first,  and  the  amount  due, 
on  the  ground  of  usury — Greene  v.  Tyler,  j 
bright,  361,  and  BachdelPs  Appeal,  6  Sm. 
386,  commented  on. 
Exceptions  to  auditor's  report. 
The  defendant  had  executed  two  mortgages  on 
his  premises,  the  first  to  plaintiff  in  the  sum  of 
$7000,  and  the  second  to  the  Twentieth  Ward 
Building  and  Loan  Association,  in  the  sum  of 
%  1 600 .  After  the  death  of  the  mortgagor  proceed- 
ings were  commenced  to  foreclose  the  first  mort- 
gage.    Judgment  was  obtained  for  want  of  an 
appearance,  on  two  returns  of  nihil  habet,  and 
damages  assessed  at  17536.35.    Under  this  judg- 
ment t)ie  premises  were  sold  at  sheriffs  sale,  and 
purchased  by  plaintiff  for  I8400. 

The  second  mortgagee  having  notified  the 
sheriff  to  pay  the  money  into  court,  the  sheriff, 
at  the  instance  of  plaintiff,  made  a  special  return, 
setting  forth  that  the  purchasers  appearing  by  the 
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searches  to  be  first  lien  creditors  for  $7624.25, 
he  had  exchanged  receipts  with  them  for  that 
amount,  and  that  the  balance  of  purchase  money, 
$17S'7Sf  W21S  no  more  than  sufficient  to  pay  costs 
and  taxes.  The  second  mortgagee  filed  excep- 
tions to  the  sheriffs  return,  and;  the  questions 
arising  thereunder  were  referred  to  an  auditor 
(E.  Greenough  Piatt). 

At  the  audit,  it  was  admitted  that  but  I6720 
had  been  paid  by  the  first  mortgagee,  the  remain- 
ing I280  being  usury;  in  other  words,  that  the 
mortgage  was  a  **  bonus"  mortgage  at  four  per 
cent,  discount;  and  the  plaintiffs  right  to  recover 
this  1 2  80  became  the  sole  question  in  dispute. 
The  auditor,  after  stating  the  facts,  reported  as 
follows : — 

**The  sole  question,  therefore,  is  whether  a 
second  mortgagee  can,  without  any  allegation  of 
fraud  (and  of  this  there  is  no  pretence  here) 
avail  himself  of  a  defence  on  the  ground  of 
usury,  which  would  have  been  open  to  the  de- 
fendant before  judgment. 

''There  can  be  no  doubt  that  the  case  of 
Grtene  v,  Tyler  (3  Wr.  361)  expressly  rules 
this  question,  unless  it  is  overruled  by  subsequent 
decisions.  In  that  case  it  was  decided  that  a  sub- 
sequent mortgagee  could  contest  the  amount  due 
on  a  prior  mortgage,  on  the  ground  of  usury;  and 
in  Bachdell's  Appeal  (6  P.  F.  Smith,  386),  where 
the  question  had  been  raised  in  the  Court  below, 
as  between  judgment  creditors,  this  case  seems 
to  have  been  considered  as  decided  correctly. 
No  appeal,  however,  was  taken  by  the  first  judg- 
ment creditor  in  Bachdell's  Appeal  to  the  deci- 
sion of  the  Court  below,  as  is  remarked  by  Pax- 
son,  J.,  in  the  appeal  of  the  Titusville  ^nk  (6 
Weekly  Notes,  153).  The  decision  in  Bach- 
deirs  Appeal  was  contained  within  five  lines,  and 
the  case  was  decided  by  the  Court  below  upon  a 
totally  different  point,  viz.,  that  interest  cannot 
be  claimed  by  a  judgment  creditor  after  the  date 
of  a  sheriffs  sale.  Greene  v.  Tyler  was  decided  in 
1 86 1,  upon  a  sale  made  in  1856,  but  the  reasoning 
of  his  honor.  Justice  Woodward,  would  seem  to 
have  been  applicable  to  a  case  subsequent  to  the 
Act  of  May  28,  1858,  as  well  as  to  one  prior 
thereto. 

**In  Vemer  v.  Carson  (16  P.  F.  Smith,  440) 
it  was,  however,  substantially  decided  that  a  pur- 
chaser taking  the  property  subject  to  an  usurious 
lien,  could  nof  contest  the  amount  of  the  judg- 
ment. He  had  no  equity  against  it,  because  it 
was  immaterial  whether  he  paid  his  purchase- 
money  to  the  vendor,  or  in  satisfaction  of  the 
judgment.  The  principle  settled  in  this  case  is 
recognized  by  Sharswood,  J.,  in  Hopkins  v. 
West  (2  Norris,  109).  He  states  there  further  a 
well-recognized  rule,  that  as  to  the  validity  of 
the  judgment  there  is  no  difference  in  legal  effect 


between  a  judgment  confessed  or  for  want  of  an 
appearance  or  plea,  and  a  judgment  on  the  ver- 
dict of  a  jury. 

*'  In  Good  V,  Grant  (26  P.  F.  Smith,  52)  it 
was  held  that  the  payment  of  interest  which  was 
in  excess  of  the  legal  rate,  was  not  necessarily 
fraudulent,  and  creditors  could  not  recover  such 
excess,  the  debtor  himself  not  being  entitled  to 
recover  it. 

**In  Miners*  Bank  v,  Roseberry  (31  P.  F. 
Smith,  309),  the  doctrine  was  extended  still  fur- 
ther. Money  had  been  borrowed  on  usurious 
interest,  a  bond  given  and  judgment  entered 
thereon ;  the  judgment  debtor  was  subsequently 
adjudicated  a  bankrupt,  the  land  sold  by  the  as- 
signee, and  the  purchaser  contested  the  amount 
of  the  judgment  on  jhe  ground  of  usury ;  it  was 
held  that  he  could  not  do  it.  The  opinion  of 
Mr.  Justice  Mercur,  in  considering  the  question, 
really  settles  the  present  case.  He  sa)rs  that  the 
Act  of  May  28,  1858,  applies  only  to  the  parties 
to  the  transaction,  it  being  at  the  election  of  the 
borrower  whether  he  will  withhold  the  excess  or 
recover  it  within  the  time  limited ;  that  a*  subse- 
quent judgment  creditor  cannot  set  aside  a  judg- 
ment merely  because  it  is  erroneous ;  that  pay- 
ment of  usury  is  not  necessarily  fraudulent  as  to 
creditors,  and  that  whenever  the  usurious  con- 
tract is  intended  to  defraud  creditors,  or  when 
the  circumstances  of  the  debtor  are  known  to  be 
such  that  it  can  be  reasonably  presumed  that  this 
will  be  the  natural  effect,  creditors  then  have  the 
right  to  postpone  the  excess  of  interest ;  which 
practically  means  that  when  there  has  been  any 
act,  or  contracts,  or  agreements,  which  would 
hinder,  delay,  or  defraud  creditors,  they  would 
be  fraudulent.  The  fact  that  the  Act  of  1858 
made  a  radical  change  in  the  law  is  not  only  ad- 
verted to,  but  it  is  declared  that  *  The  statute 
prefers  to  deal  only  with  the  parties  to  the  pro- 
ceedings. The  debtor  may  elect  whether  he  will 
withhold  the  excess  or  recover  it  back  within  the 
time  limited, /twZrVf^  to  act  in  time  he  has  no  re- 
medy?  Greene  v,  Tyler  {supra)  was  cited,  but 
evidently  considered  not  a  controlling  authority, 
because  it  was  before  the  Act  of  1858. 

**  In  Price's  Appeal  (3  Norris,  141)  judgment 
was  entered  upon  a  bond  for  I8000,  conditioned 
for  the  payment  of  *  all  moneys  borrowed  from 
said  creditor,  or  which  may  from  time  to  time 
be  borrowed  from  the  same,  lawful  money  as 
aforesaid,  at  or  upon  the  time  when  the  same 
shall  become  due.'  Before  the  auditor  certain 
promissory  notes  were  produced  as  evidence  of 
the  amount  due  under  the  condition.  It  was 
held  that  as  the  judgment  did  not  show  on  its 
face  the  amount  due,  and  there  was  no  lien  for 
a  special  sum,  but  resort  must  be  had  to  proof 
outside  of  the  judgment,  a  subsequent  lien  cre- 
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ditor  had  the  right  to  object  that  the  amount  at- 
tempted to  be  proved  included  usurious  interest. 
The  authority  of  Vemer  v.  Carson,  Good  v. 
Grant,  and  Miners'  Bank  v,  Roseberry  was  ex- 
pressly recognized  in  this  case. 

"  In  Titusville  Bank  Appeal  (6  Weekly  Notes, 
153)  the  cases  which  established  formerly  the 
doctrine  that  a  judgment  regular  on  its  face  can- 
not be  attacked  collaterally  except  for  fraud  or 
collusion,  are  carefully  review^,  and  the  doc- 
trine applied  to  the  case  of  usury,  and  it  is  well 
shown  that,  in  any  event,  since  the  Act  of  May 
28,  1858,  it  is  perfectly  lawful  for  a  man  to  make 
an  usurious  contract,  and  that  in  doing  so  he 
commits  no  moral  wrong.  The  Act,  however, 
gives  him  the  privilege  of  recovering  it  back  in 
six  months  if  it  has  been  paid ;  the  decision  says 
he  can  deduct  it  from  the  amount  to  be  recov- 
ered. This  decision  seems  to  be  conclusive.  In 
the  opinion  by  Paxson,  J.  the  cases  of  Greene 
r.  Tyler  and  Bachdell's  Appeal  are  reviewed,  and 
it  is  stated  that  in  the  former  there  was  a  distinc- 
tion in  the  fact  that  the  objecting  creditor  had  a 
specific  lien.  Bachdell's  Appeal  is  dismissed  with 
the  remark  that  it  was  decided,  if  decided  on 
that  point  at  all,  on  the  authority  of  Greene  v. 
Tyler.  It  is,  however,  shown,  in  the  concluding 
part  of  the  same  opinion,  that  whether  or  not 
Greene  v.  Tyler  was  well  decided,  it  does  not 
apply  to  cases  which  have  arisen  since  the  Act  of 
1858,  and  that  the  only  ground  for  attacking  a 
recorded  lien  is  fraud  or  collusion,  or  perhaps 
usury,  which  would  amount  to  fraud  or  collusion. 
The  latter  is  not  pretended  in  this  case. 

**  It  was  contended,  however,  that  a  second 
mortgagee  stood  in  a  different  position  from  a 
judgment  creditor.  Two  grounds  were  suggested 
for  this:  (i)  that  he  was  a  purchaser,  and  (2)  that 
he  was  mortgagee  of  the  equity  of  redemption, 
and  therefore  had  the  same  right  to  redress  that 
the  debtor  had.  The  answer  to  the  first  objec- 
tion is  the  decision  of  Vemer  v.  Carson  and 
Miners*  Bank  v,  Roseberry  {supra)^  where  it  was 
substantially  held  that  a  purchaser  could  not  ob- 
ject to  the  lien  of  a  judgment,  because  it  made 
no  difference  to  him  whether  in  purchasing  the 
property  he  paid  the  money  to  the  lien  creditors 
or  to  the  debtor  as  part  of  the  purchase-money 
for  the  property.  As  to  the  second  objection, 
your  auditor  is  of  the  opinion  that  whatever 
might  be  the  rule  if  the  second  mortgagee  should 
seek  to  redeem  before  judgment,  under  the  cases 
he  is  concluded  by  the  judgment,  unless  he  can 
show  such  fraud  or  collusion  as  would  bring  it 
within  the  Stat.  13  Eliz.  c.  5.  (Dougherty's 
Estate,  9  W.  S.  189;  Thompson's  Appeal,  7  P. 
F.  Smith,  175.) 

**The  auditor  can,  therefore,  see  no  reason 
why  a  second  mortgagee  can  attack  a  prior  lien 
if  a  judgment  creditor  coul^  not." 


The  auditor  therefore  awarded  to  the  plaintiff 
the  full  amount  of  his  judgment ;  and  to  this  rul- 
ing the  second  mortgagee  filed  exceptions. 
W,  Gormatiy  for  exceptant. 
The  Act  of  June  16,  1836,  gives  "any  person 
interested"  the  right  to  contest  any  fact  controll- 
ing the  distribution. 

Act  of  June  16,  1836,  Purd.  Dig.  656,  {  108. 
This  has  been  frequently  held  to  include  ordi- 
nary judgment  creditors.  ^ 
Smith  V.  Rciff,  8  Har.  364. 
Reieart's  Appeal,  7  W.  &  S.  267. 
ShaTze*s  Appeal,  I  Barr,  251. 
Johns  V,  Erb,  5  Id.  232. 

And,  if  a  judgment  creditor  has  this  right,  d  for- 
tiori^ should  a  second  mortgagee  who  has  a 
specific  lien  on  the  thing  sold.  And  his  right 
extends  to  showing  that  the  first  mortgagee  is 
not  entitled  to  recover  the  full  amount  of  his 
judgment  by  reason  of  the  usurious  nature  of  the 
mortgage  contract. 

Greene  r.  Tyler,  3  Wr.  361. 
Bachdell's  Appeal,  6  Sm.  386. 

Especially  should  this  be  so  where,  as  in  the 
present  case,  his  lien  attaches  before  judgment  js 
obtained  and  damages  are  assessed  on  the  first 
mortgage. 

The  cases  relied  on  by  the  auditor  are  not 
strictly  in  point. 

H,  WhartoHy  contra. 

C.  A.  V. 

July  7,  1879.  The  Court^  The  question 
raised  by  these  exceptions  is  whether  it  is  compe- 
tent for  a  second  mortgagee  to  question  the 
validity  of  the  first  mortgage  on  the  ground  of 
usury.  The  facts  in  this  case  are  not  in  dispute. 
It  was  admitted  before  the  auditor  that  the  first 
mortgage,  which  is  for  ^7000,  was  taken  from 
the  mortgagor  at  a  discount  of  four  per  cent.,  or 
f  280  less  than  the  face  of  the  mortgage.  It  was  also 
shown  that  the  second  mortgage  wa?  recorded  and 
became  a  lien  on  the  property  before  judgment 
was  obtained  on  the  first  mortgage.  The  audi- 
tor says  in  his  report :  **  There  can  be  no  doubt 
that  the  case  of  Greene  v,  Tyler  (3  Wright,  361), 
expressly  rules  this  question,  unless  it  is  over- 
ruled by  subsequent  decisions."  In  this  we 
agree  with  him ;  but  differ  from  him  in  thinking 
that  it  is  overruled  by  any  of  the  subsequent 
cases.  That  it  has  not  been  expressly  overruled 
is  clear  from  the  fact  that  none  of  the  subsequent 
cases  proceeded  on  the  same  state  of  facts,  and 
our  duty  to  the  Supreme  Court  and  the  value  of  the 
doctrine  stare  decisis,  alike  require  that  we  shall 
adhere  to  what  has  been  authoritatively  decided. 

The  principles  of  Greene  v,  Tyler  were 
adopted  in  Bachdell's  Appeal  (6  P.  F.  Smith, 
386),  which  was  a  contest  between  judgment 
creditors. 

In  Vemer  v.  Carson  (16  P.  F.  Smith,  440),  it 
was  held  that  a  purchaser  of  real  estate  bound  by 
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a  judgment  which  was  usurious,  had  no  such 
equity  as  entitled  him  to  go  behind  it  in  order 
to  contest  the  amount  of  the  plaintiflPs  claim,  as 
it  was  immaterial  to  him  whether  the  purchase- 
money  was  paid  to  the  vendor  or  went  in  satis- 
faction of  a  judgment  against  him. 

Bank  v,  Roseberry  (31  P.  S.  Smith,  309), 
which  was  principally  relied  on  by  the  auditor, 
was  the  case  of  a  purchaser  questioning  an  usu- 
rious judgment.  Mercur,  Justice,  expressly  dis- 
tinguishes that  case  from  Greene  v.  Tyler,  by 
saying  that  the  lien  of  the  second  mortgage  in 
Greene  v.  Tyler  attached  before  judgment  was 
confessed  on  the  first  mortgage.  In  that  respect 
Greene  v,  Tyler  and  this  case  are  alike,  with  this 
difference,  that  in  Greene  v,  Tyler  judgment  was 
confessed,  and  in  this  case  the  judgment  was 
upon  two  nihi/s  for  want  of  an  appearance. 
Whatever  rights  the  second  mortgage  creditor  had, 
had  attached  before  the  judgment  on  the  first 
mortgage.  Besides  an  action  on  a  mortgage  is  a 
proceeding  in  rem;  and  any  one  interested  in 
the  mortgaged  premises  has  a  right  to  intervene 
pro  interesse  suoy  with  the  same  effect,  and,  in 
some  instances,  with  greater  effect  than  the  mort- 
gagor, because  he  might  be  estopped  by  previous 
acts  or  declarations.  We  rest  our  decision  of 
this  case,  however,  on  the  authority  of  Greene 
V,  Tyler  (3  Wright,  361),  which  we  do  not  re- 
cognize as  having  been  overruled  by  any  of  the 
su^quent  cases.  It  has  simply  been  distin- 
guished as  having  been  decided  on  transactions 
prior  to  1858,  the  date  of  our  present  usury  law, 
although  it  is  manifest  from  reading  the  opinion  of 
Woodward,  Justice,  in  that  case,  that  he  decided 
it  in  view  of  the  Act  of  1858.  In  the  appeal 
of  the  Second  National  Bank  of  Titusville  (6 
Weekly  Notes,  153)  Paxson,  Justice,  said,  it  is 
not  essential  to  question  the  soundness  of  Greene 
V.  Tyler,  and  conceded  that  it  was  rightly  de- 
cided to  the  extent  of  its  own  facts. 

Exceptions  sustained. 

Opinion  by  Peirce,  J. 

[Note. — The  question  of  the  power  of  an  auditor  ap- 
pointed to  distribute  a  fund  to  inquire  into  the  validity  of 
a  usurious  judgment,  regular  upon  its  face,  does  not  appear 
to  have  been  raised  or  decided  in  Bachdell's  Appeal  (6 
Sm.  386).  Il  is  true  that  the  reporter  states  in  the  sylla- 
bus (2)  that  "An  auditor  reported  that  judgment  creditors 
could  question  the  validity  of  a  prior  judgment  on  the 
ground  of  usury,  and  reduced  a  usurious  judgment  ac- 
cordingly. The  Court  below,  on  exceptions,  confirmed  the 
report  in  this  particular."  It  will  be  observed,  however, 
that  this  ruling  of  the  auditor  was  favorable  to  tht  parties 
appellant,  from  which  it  would  naturally  be  inferred  that 
the  question  as  to  the  auditor's  power  was  not  presented 
for  the  review  of  the  Supreme  Court.  An  examination  of 
the  paper-book  of  the  appellant  confirms  this,  as  the  follow- 
ing copy  of  the  "  Assignments  of  error"  will  show,  vir. : — 

*«The  Court  erred  (i)   in  decreeing  to  Crawford  & 


Byers  the  sum  of  $4404.18.  (2)  In  decreeing  to  Craw- 
ford &  Byers  interest  on  the  amount  loaned  from  July  14, 
1866,  the  date  of  the  execution  of  the  bond  to  them  by 
Bachdell,to  July  14,  1869.  (3)  In  decreeing  to  Crawford 
&  Bycrs  the  amount  of  the  book  account  of  said  Cra^^'ford 
accruing  after  the  entry  of  their  judgment  against  said 
Bachdell." 

The  paper-book  further  discloses  the  fact  that,  strictly 
speaking,  the  Court  below  also  should  not  be  taken  to  have 
approved  this  ruling  of  the  auditor.  In  that  Court  the 
appellants  excepted  to  **  so  much  of  the  auditor's  report  as 
allows  5  per  cent,  commission  to  the  attorney  in  the  case 
of  Byers  &  Crawford  v.  Bachdell  for  the  following  rea- 
sons, etc.,"  while  the  only  exception  filed  in  the  Court 
below  in  behalf  of  Byers  &  Crawford  (the  appellees  in 
the  Supreme  Court)  was  as  follows:  "And  now,  to 
wit,  July  23,  1867,  Samuel  Plumer,  attorney  for  Byers  & 
Crawford,  excepts  to  so  much  of  auditor's  report  reducing 
the  claims  of  said  Byers  &  Crawford,  for  the  folloiring 
reasons,  viz. :  This  was  not  a  loan  by  Byers  &  Crawford 
to  defendant  upon  which  more  than  legal  rate  interest  was 
charged,  but  was  the  purchase  of  a  security,  which  was  so 
understood  and  agreed  to  by  defendant."  It  will  be 
seen  that  this  exception  brought  the  matter  of  the  reduc- 
tion of  the  Byers  &  Crawford  judgment  to  the  notice  of 
the  Court  below  on  the  merits  solely,  as  a  question  undo- 
the  Usury  Act  of  1858,  and^oes  not  raise  Uie  question  of 
want  of  authority  in  the  auditor  to  inquire  into  the  validity 
of  the  judgment. 

Judge  Paxson,  in  reviewing  BachdelPs  Appeal  in  Ap- 
peal of  Second  Nat.  Bank  of  Titusville  (4  Nor.  528;  S.  O, 
6  Weekly  Notes,  153),  impUedly  indicates  an  opiuion 
that  the  syllabus  is  not  warranted  by  the  decision;  he 
seems  to  refer  to  the  case  as  having  arisen  prior  to  the  Act 
of  1858,  whereas  it  was  decided  at  the  Oct.  and  Nov. 
Term,  1867.  In  Miners*  Trust  Co.  Bank  v.  Rosebcny 
{31  Sm.  312;  S.  C,  3  Weekly  Notes,  13),  the  Court  be- 
low, and  Justice  Mercur,  who  delivered  the  opinion  of 
the  Supreme  Court,  fail  to  notice  the  error  in  the  report 
of  Bachdell's  Appeal. 

In  Greene  v.  Tyler  the  question  came  up  on  a  feigned 
issue,  and  the  power  of  an  auditor  was  not  involved. 
Price's  Appeal  (3  Nor.  141)  is  distinguished,  for  the  reason 
that  the  judgment  there  objected  to  before  the  auditor  was 
not  liquidated  in  amount. 

In  the  Appeal  of  Second  Nat.  Bank  of  Titusville  {supra) 
it  was  held  that  usury,  under  the  Act  of  1858,  is  not  per  se 
a  fraud  upon  creditors;  and  that  it  is  only  where  a  judg- 
ment has  been  fraudulently  given  by  collusion  between  the 
debtor  and  the  plaintiff  in  such  judgment,  for  the  purpo<^ 
of  hindering  and  delaying  creditors,  that  the  defrauded 
creditors  may  impeach  a  judgment  before  an  auditor. 
Thompson's  Appeal  (7  Sm.  175)  is  to  the  same  effect. 

In  the  very  recent  case  of  Wheelock  ».  Wood  (atUe 
319),  the  auditor  refused  to  reduce  a  prior  judgment  on 
Qie  ground  of  usury,  and  the  question  was  subsequently 
tested  by  a  feigned  issue.  The  Supreme  Court,  affirming 
the  ruling  in  Appeal  of  Second  Nat.  Bank  of  Titusville, 
held  that  no  sufficient  facts  were  shown  to  warrant  the 
awarding  of  an  issue  to  try  the  validity  of  the  judgment. 

In  the  Common  Pleas  case  of  Lennig  v.  Meyer,  above 
reported,  it  b  expressly  stated  by  the  auditor  that  there 
was  no  pretence  or  allegation  of  fraud;  and  it  would 
therefore  seem  that,  entirely  apart  from  the  legal  merits, 
the  auditor  had  no  power  to  inquire  into  the  validity  of 
the  alleged  usurious  judgment  This  point  however,  does 
not  appear  to  have  been  raised  or  considered ;  it  is  not 
alluded  to  either  in  the  auditor's  report  or  in  the  opinion 
of  Peirce,  J.] 
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Jan.  '78,  189.  Feb.  3,  1879. 

Philadelphia  and  Reading  R.  R.  Co.  v. 
Adams. 

S?uJ>s  and  shipping —  Collision — Duty  of  a  steamer 
to  a  row-boat  in  her  course — Applicability  of 
the  ' '  Steering  and  Sailing  Rules''  to  row-boats 
— Presumption  as  to  the  condition  of  a  row- 
boat  in  the  channel— -Practice— -Jury — Negli- 
gence— Rule  of  *^  inevitable  accident  as  laid 
down  in  Becuh  v.  Parmetery  11  Harris y  ig6 — 
Measure  of  damages, 

A  row-boat  is  not  within  the  protection  of  the  "  Steer- 
ing and  Sailing  Rules"  embodied  in  the  navigation  law^ 
of  the  United  States. 

The  '*  Leopard/'  one  of  the  Philadelphia  and  Reading 
RailroAd  Co.'s  steamers,  in  her  course  down  the  river  Dela- 
ware, collided  with  a  row-boat  in  the  diannel,  capsizing 
the  boat,  in  which  there  were  five  men,  two  of  whom  were 
drowned.  Ilie  steamer,  although  she  saw  the  row-boat 
several  hundred  feet  before  the  point  of  collision,  did  not 
change  her  course  or  stop,  and  there  was  a  conflict  of  evi- 
dence as  to  whether  any  signal  was  given  by  her.  The 
men  in  the  boat  made  no  effort  to  avoid  the  steamer  until 
she  was  within  sixty  yards,  when  they  tried  to  pull  for  the 
shore,  but  abandoned  the  effort  when  within  three  yards 
of  the  steamer  and  jumped  overboard: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  captain  of  the  steamer  passing  down  the  channel  had 
the  right  to  assume  that  the  boat  was  equipped  in  the  usual 
way,  that  the  ordinary  precautions  would  be  taken,  and 
the  ordinary  movements  made,  and  that  up  to  the  moment 
when  the  captain  had  reasonable  ground  to  apprehend  a 
collision,  he  was  not  bound  to  change  his  course  or  to 
take  other  precautions  to  protect  the  boat  from  a  danger 
entirely  practicable  for  the  crew  of  the  row-boat  to  avert. 

Held  further y  that  the  adoption  of  the  rule  as  laid  down 
in  Beach  t/.  Parmeter  (11  Harris,  196),  *<that  the  acci- 
dent which  will  excuse  the  party  who  committed  the  injury 
must  be  such  inevitable  accident  as  human  foresight  under 
the  circumstances  could  not  have  prevented,"  although 
proper  under  the  circumstances  of  that  case,  would,  as  a 
formula  for  the  instruaion  of  the  jury,  prove  to  be  unsafe. 

Held  further t  that  it  was  error  to  leave  to  the  discretion 
of  the  jury  the  assessment  of  damages  without  the  applica- 
tion of  any  rule  of  law. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  Lena  Adams  against  the  Philadelphia 
and  Reading  Railroad  Company,  to  recover 
damages  for  the  drowning  of  her  son,  Frank 


Adams,  caused  by  the  alleged  negligence  of  the 
defendant.     Plea,  not  guilty. 

Upon  the  trial,  before  Finletter,  J.,  the  fol- 
lowing facts  appeared :  About  4  o'clock  in  the 
afternoon  of  July  3,  1876,  John  Krause,  John 
Trapp,  August  Keenly,  Casper  Werner,  and 
Frank  Adams  took  a  boat  at  Mifflin  Street  wharf 
to  go  to  the  **  Poplars,'*  on  the  Jersey  side,  to 
take  a  swim.  The  boat  was  a  skiff  with  two  oars 
and  a  paddle,  and  hard  to  manage.  While  they 
were  crossing  the  river  two  of  the  men  went  in 
to  swim.  Meanwhile  the  "Leopard,"  one  of 
the  defendant's  colliers,  which  had  left  her  berth 
after  4  o'clock,  was  going  down  the  river  with 
the  tide  in  her  favor.  When  the  men  in  the  boat 
first  saw  the  steamer  they  were  in  the  middle  of 
the  river  near  the  salt  works,  about  200  yards 
from  her,  and  she  was  coming  straight  towards 
them.  They  then  went  for  Trapp,  whom  they 
took  into  the  boat,  but  did  nothing  to  avoid  the 
steamer  until  she  was  within  60  yards,  when  they 
tried  to  pull  for  the  Philadelpliia  side.  When  the 
steamer  came  within  two  or  three  yards  all  of  the 
men  jumped  overboard  except  Krause,  who  was 
knocked  overboard  by  the  collision  >  the  steamer 
striking  the  boat  with  her  starboard  bow  and  cap- 
sizing her.  Trapp  and  Keenly  recovered  the 
boat,  but  before  they  could  go  to  their  assistance 
Werner  and  Adams  were  drowned.  After  the 
collision  the  steamer  threw  a  rope  to  Krause  and 
hauled  him  aboard,  but  did  not  immediately  stop. 
There  was  a  conflict  of  evidence  as  to  the  beha- 
vior of  the  steamer  before  the  collision.  The 
testimony  on  the  part  of  the  plaintiff  was  that 
there  was  no  man  at  the  wheel  in  the  pilot-house, 
that  no  whistle  or  any  other  signal  of  approach 
was  given  by  the  steamer,  nor  was  any  effort 
made  to  avoid  colliding  with  the  boat.  On  the 
part  of  the  defendant  the  officers  of  the  steamer 
testified  that  the  captain  and  first  mate  were  at 
the  wheel,  that  when  the  steamer  was  within  500 
feet  from  the  boat  the  whistle  was  blown  and  the 
engines  reversed,  but  that  owing  to  a  strong  ebb 
tide,  the  steamer's  momentum  was  so  great  that 
it  was  impossible  to  stop  before  reaching  the  boat, 
which  was  improperly  managed. 

The  plaintiff  submitted,  inter  alia^  the  follow- 
ing points : — 

(6)  The  accident  which  will  excuse  the  party 
who  committed  the  injury  must  be  such  inevitable 
accident  as  human  foresight  under  the  circum- 
stances could  not  have  prevented.  Answer, 
Affirmed,  Exception.  (Fourth  assignment  of 
error.) 

If  the  steam  vessel  had  a  proper  lookout  and 
had  a  man  at  the  wheel,  they  were  bound  to  have 
seen  the  row-boat  in  their  path,  and  if  they 
did  not  see  it,  and  continued  on  their  course 
without  changing  it  or  stopping  the  vessel,  it  is 
evidence  of  negligence  on  her  part.    Answer. 


Digitized  by 


Google 


330 


WEEKLY  NOTES  OF  CASES. 


I  affirm  that,  if  the  jury  find  the  facts  mentioned 
contributed  to  the  accident.  Exception.  (Sixth 
assignment  of  error.) 

If  the  steamer  did  see  or  ought  to  have  seen 
the  row-boat  in  time  to  avoid  the  collision,  and 
did  not  avoid  it,  she  was  guilty  of  negligence, 
and  the  verdict  should  be  for  the  plaintiff.  An- 
swer, I  affirm  that.  Exception.  (Eighth  as- 
signment of  error.) 

If  the  steam  vessel  did  see,  or  could,  by  a  pro- 
per lookout,  have  seen  the  row-boat  a  square  off, 
and  if  that  was  distatice  sufficient  to  allow  her  to 
change  her  course,  or  stop  so  as  to  avoid  the  col- 
lision, she  was  bound  to  do  so,  and,  failing  to 
do  so,  she  was  guilty  of  negligence.  Answer, 
Affirmed.  Exception.  (Ninth  assignment  of 
error. ) 

The  effort  to  stop  the  steamer,  if  not  made 
soon  enough  to  be  successful,  if  she  saw  or  ought 
to  have  seen  the  row-boat,  will  not  excuse  such 
negligence.  Answer,  Affirmed.  Exception. 
(Tenth  assignment  of  error.) 

The  defendant  asked  the  Court  to  charge,  inter 
alia :  If  the  jury  believe  that  when  the  boat,  in 
which  the  deceased  was,  was  first  seen  to  be  in 
the  steamer's  way,  the  captain  of  the  steamer 
whistled  and  changed  his  helm,  and  successively 
stopped  and  reversed  its  engine,  this  was  all  he 
was  bound  to  or  could  do  to  avoid  collision,  and 
although  the  steamer,  whether  from  her  momen- 
tum or  from  the  tide,  may  not  have  been  able  to 
have  stopped  still  before  it  reached  the  boat,  the 
defendant's  servants  were  not  for  that  reason 
negligent,  and  your  verdict  should  be  for  the  de- 
fendant. Answer,  I  refuse  so  to  charge  you. 
Exception.     (Thirteenth  assignment  of  error.) 

That  it  was  the  duty  of  those  in  charge  of  the 
row-boat  to  keep  out  of  the  steamer's  way, 
and  as  the  evidence  shows  that  those  in  charge 
of  the  boat  in  which  Adams  was  did  not  do  so, 
the  plaintiff  cannot  recover.  Answer,  Gentle- 
men, I  refuse  to  charge  as  requested.  (Sixteenth 
assignment  of  error.) 

In  the  general  charge  the  Court  said,  infer 
alia :  **  Therefore,  after  all,  this  question  of  com- 
pensation is  more  a  matter,  as  far  as  the  jury  is 
concerned,  of  common  sense,  of  common  obser- 
vation of  men  and  things,  as  they  exist  aromid 
us,  than  it  is  of  law.  It  would  be  impossible  to 
fix  any  rule  or  standard  by  which  damages  of 
this  kind  could  be  estimated ;  they  depend  upon 
conditions  of  life,  they  depend  upon  your 
understanding  of  life,  which  the  jiury  will  know 
about,  and  as  perfecdy,  and  are  as  capable  of 
understanding,  no  doubt,  as  any  lawgiver  or  any 
one  whose  duty  it  is  to  instruct  the  jury  on  the 
purposes  of  law.  Whatever  it  may  be,  it  should 
be  governed  by  a  disposition  to  do  right,  to 
arrive,  if  possible,  at  a  fair  compensation,  and 
to  do  right  between  these  parties,  just  as  each  of 


us  would  expect  under  like  circumstances,  if  our 
cause  should  be  viewed  and  judged  by  a  jury." 

Verdict  and  judgment  for  the  plaintiff  for 
$2700.  The  defendant  took  this  writ,  assigning 
for  error  the  answers  to  the  plaintiff's  and  de- 
fendant's points  and  the  charge  of  the  Court. 

Thomas  Hart^Jr,^  for  the  plaintiff  in  error. 

The  affirmance  of  the  plaintiff's  sixth  point 
misled  the  jury,  and  is  the  enunciation  of  a  rule 
from  which  no  defendant  could  escape,  and  which 
it  is  submitted  is  not  law.  It  is  admitted  that, 
in  cases  of  collision  upon  highways,  either  upon 
land  or  water,  the  defendant  is  liable  for  the 
negligence  of  servants.  But  it  is  not  law  that 
the  defendant  is  excusable  only  when  the  occur- 
rence is  an  inevitable  accident  which  human  fore- 
sight under  the  circumstances  could  not  prevent. 
The  definition  of  **  inevitable  accident,"  in  BeaAh 
V,  Parmeter  (11  Harris,  196)  is  too  narrow. 

In  collision  **  inevitable  accident"  is  that  which 
a  party  charged  with  the  damage  could  not  pos- 
sibly prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill. 
The  Virgil,  2  W.  Rob.  205. 
The  Marpcsia,  L.  R.  4  P.  C.  213. 

**If  only  such  acts  of  God  as  neither  human 
effort  could  avert,  nor  human  foresight  anticipate, 
can  excuse  carriers,  then  at  the  present  day,  a 
carrier  cannot  be  said  to  be  excused  in  anjr  case 
that  is  not  a  miracle.  And  the  same  objection 
exists  to  the  use  of  the  term  *  inevitable  acci- 
dent.'" 

^Tiarton's  Law  of  Negligence,  2  557- 
The  proposition  that  a  steamer  holding  her 
course  upon  the  river  is  bound  under  all  circum- 
stances to  keep  out  of  the  way  of  a  rowing-boat 
is  inapplicable,  because  it  is  an  attempt  to  apply 
to  row-boats  the  admiralty  rules  governing  steam 
and  sailing  vessels. 

There  is  no  statutory  obligation  upon  a  steamer 
to  keep  out  of  the  way  of  a  row-boat.  Rules  20 
and  2 1  of  the  U.  S.  Revised  Statutes,  in  regard 
to  collision  apply  to  steam  and  sailing  vessels. 
The  reason  of  the  rules  rests  upon  the  inequality 
of  the  vessels.  But  a  row-boat  has  as  good  if  not 
greater  means  of  locomotion  than  a  steamer.  It 
is  not  dependent  upon  the  wind  and  not  within 
the  rules  as  to  sailing  vessels.  ^ 

Trinity  House  Rules  of  1840. 

I  Parsons's  Shipping  and  Admty.  584. 

The  Gty  of  London,  4  Notes  of  Cases,  40. 

It  is  now  well  settled  that  a  steamer  is  not 
bound  under  Rule  21,  requiring  steamers,  when 
approaching  another  vessel  so  as  to  involve  the 
risk  of  collision,  to  slacken  their  speed,  to  stop  or 
reverse,  until  some  danger  of  collision  is  ap- 
parent. 

The  Free  Sute,  i  Otto,  200. 
The  Scotia,  14  Wall.  170. 

The  governing  principle  is  that  a  smaller  and 
more  readily  managed  boat  is  bound  to  turn  out 
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and  avoid  a  larger  and  more  unwieldy  vessel. 
There  is  an  analogy  in  the  rules  governing  the 
passage  of  vehicles  upon  a  highway  upon  land. 

Beach  v.  Parmctcr,  1 1  Harris,  196. 

Ince  V.  East  Boston  Ferry  Co.  106  Mass.  149. 

Grier  v.  Sampson,  3  Casey,  183. 
The  steamer  was  entitled  to  keep  her  course, 
because  she  was  in  the  exercise  of  the  superior 
right  of  navigation. 

Cobb  V.  Bennett,  25  Sm.  326. 
An  apposite  illustration  is  that  of  a  train  ap- 
proaching a  crossing.     The  engineer  is  entitled 
to  the  presumption  that  the  traveler  will  cross  the 
track  and  be  out  of  the  way  when   the  train 


Fierce  Archer^  Jr.  ^  2Xid  James  D,  Lee,  for  the 
defendant  in  error. 

The  plaintiffs  were  not  trespassers.  They  were 
upon  the  highway,  where  they  had  a  right  to  be, 
and  upon  the  approach  of  the  steamer  they  made 
every  exertion  men  could  make  to  avoid  the 
steamer.  The  steamer  is  answerable  because  she 
did  not  change  her  course,  slacken  her  speed,  or 
stop,  or  do  anything  to  avoid  the  collision.  The 
law  exacts  from  steamboats,  which  have  means  to 
avoid  injury  which  other  boats  do  not  possess, 
exertions  proportionate  to  their  powers. 
Holmes  v.  Watson,  5  Casey,  457. 

Steamers  are  held  to  the  strictest  care  possible 
when  in  neighborhood  of  sailing  or  smaller 
vessels. 

Steam  tug  Sampson,  3  Am.  Law  Reg.  337. 

The  accident  was  not  **such  as  the  use  of 
human  foresight  could  not  have  prevented.** 
beach  V.  Parmeter,  1 1  Harris,  196. 

Meeting  a  sailing  vessel  in  such  a  direction  as 
to  involve  risk,  it  is  the  steamer's  duty  to  keep 
out  of  the  way,  and  nothing  but  inevitable  ac- 
cident, or  the  conduct  and  movement  of  the 
ship  can  repel  the  presumption  that  the  steamer 
was  negligent,  arising  from  the  fact  of  collision. 
The  Scotia,  14  Wall.  181. 

There  is  no  analogy  between  this  case  and  that 
of  a  railway  car  on  its  own  track.     The  railway 
train  has  the  right  of  way.     The  steamer  has  not. 
Penna.  R.  R.  Co.  v.  Morgan,  i  Norris,  137. 

May  s,  1879.  The  Court.  A  collision  oc- 
curred in  the  afternoon  of  the  3d  of  July,  1876, 
between  the  steam-collier  *'  Leopard,**  belonging 
to  the  defendants  below,  and  a  row-boat,  in 
which  there  were  four  young  men,  of  whom 
Frank  Adams,  the  son  of  the  plaintiff  below,  was 
one.  The  steamer  was  going  down  the  Dela- 
ware river  on  an  ebb  tide,  at  a  rate  of  speed 
variously  stated  as  from  eight  to  twelve  miles  an 
hour.  The  boat  was  near  the  middle  of  the 
river,  between  the  city  of  Philadelphia  and  the 
New  Jersey  shore,  when  the  steamer  approached 
it.  Two  of  the  men  in  it,  one  after  the  other, 
went. into  the  water  to  swim.  John  Trapp  was 
swimming  when  the  steamer  was  first  seen.  From 


this  point  the  testimony  was  conflicting.  That  of 
the  plaintiff  was  to  the  effect  that  when  the  steamer 
was  within  fifty  or  sixty  yards  of  the  boat  the 
men  in  it  tried  to  get  away,  but  could  not  do 
so  on  account  of  the  tide.  That  of  the  defend- 
ants tended  to  show  that  no  effort  at  all  was 
made  to  move  from  the  channel  in  which  the 
steamer  was  coming  down.  It  would  seem  that 
the  boat  was  managed  with  difficulty,  and  that 
there  was  a  deficiency  of  oars.  As  the  steamer 
reached  or  was  about  to  reach  them,  the  men 
jumj)ed  into  the  water,  and  Adams  and  Casper 
Werner  were  drowned.  There  was  testimony 
that  the  boat  was  abandoned  at  the  instant  of  the 
collision,  and  there  was  testimony  that  it  was 
abandoned  when  the  steamer  was  ten  or  fifteen 
feet  distant.  This  suit  was  brought  by  the  plaintiff 
to  recover  damages  for  the  injury  caused  her  by 
the  death  of  her  son.  The  exigencies  of  this 
judgment  do  not  require  that  the  facts  developed 
should  be  analyzed  or  even  detailed.  The  dis- 
cussion will  be  confined  to  what  appear  to  be  the 
vital  legal  points  raised  on  the  trial  and  argued 
here. 

In  the  second  point  of  the  counsel  for  the  de- 
fendants, the  Court  were  asked  to  charge :  **  If 
the  jury  believe  that  when  the  boat  in  which  the 
men  were  was  first  seen  to  be  in  the  steamer*s  way, 
the  captain  of  the  steamer  whistled  and  changed 
his  helm,  and  successively  stopped  and  reversed 
his  engine,  this  was  all  he  was  bound  to  do,  or 
could  do,  to  avoid  collision,  and  although  the 
steamer,  whether  from  her  momentum  or  from 
the  tide,  may  not  have  been  able  to  stop  still 
before  reaching  the  boat,  the  defendants*  servants 
were  not  for  that  reason  negligent,  and  the  ver- 
dict Should  be  for  the  defendants.**  The  point 
was  peremptorily  refused.  It  was  defective  per- 
haps in  the  absence  of  a  single  qualification.  The 
plaintiff  had  alleged  in  part  of  her  case  that  the 
captain  had  not  kep't  an  adequate  lookout.  In 
connection  with  the  answer  to  this  point,  it  is 
necessary  to  examine  the  grounds  of  other  errors 
assigned  by  the  defendants.  The  jury  were  in- 
structed in  the  answer  to  the  plaintiff's  tenth 
point,  that  *'  if  the  steam- vessel  had  a  proper 
lookout,  and  a  man  at  the  wheel,  they  were  bound 
to  have  seen  the  sailing-boat  in  their  path,  and  if 
they  did  see  it,  and  continued  on  their  course 
without  changing  or  stopping  the  vessel,  it  is  evi- 
dence of  negligence  on  their  part,**  subject  to  the 
qualification,  '*if  the  jury,**  in  the  language  of 
the  Court,  should  **find  the  facts  mentioned 
contributed  to  the  accident.**  In  answering  the 
plaintiff's  twelfth  point,  the  Court  ruled  that  *'  if 
the  steamer  did  see,  or  ought  to  have  seen,  the 
rowing-boat  in  time  to  avoid  the  collision,  and 
did  not  avoid  it,  she  was  guilty  of  negligence, 
and  the  verdict  should  be  for  the  plaintiff.**  The 
thirteenth  point,  %aX  **if  the  steam- vessel  did 
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see,  or  could  by  a  proper  lookout  have  seen,  the 
row-boat  a  square  off,  and  if  that  was  distance 
sufficient  to  allow  her  to  change  her  course,  or 
stop,  so  as  to  avoid  collision,  she  was  bound  to 
do  so,  and  failing  to  do  so,  she  was  guilty  of 
negligence;"  and  the  fourteenth  point,  that  *'  the 
effort  to  stop  the  steamer,  if  not  made  soon 
enough  to  be  successful,  if  she  saw  or  ought  to 
have  seen  the  row-boat,  will  not  excuse  such  neg- 
ligence,** were  also  affirmed.  The  assignments  in 
which  these  rulings  are  specified  present  the  most 
prominent  question  to  be  considered.  The  fif- 
teenth assignment  alleges  error  in  the  refusal  of 
the  Court  to  affirm  the  sixth  point  of  the  de- 
fendants, **  that  it  was  the  duty  of  those  in  charge 
of  the  row-boat  to  keep  out  of  the  steamer's 
way,**  and  as  the  evidence  showed  **  they  did  not 
do  so,  the  plaintiff  could  not  recover.**  The 
point  assumed  the  ability  of  the  crew  of  the  boat 
to  move.  The  plaintiff  alleged  tliat  the  men  were 
not  able  to  get  out  of  the  channel ;  that  the  cap- 
tain of  the  steamer  ought  to  have  regarded  this 
inability,  and  that  it  was  for  the  jury  to  say 
whether  the  boat  could  have  been  moved  or  not. 
Were  the  men  in  the  boat  within  the  protection 
of  the  **  Steering  and  Sailing  Rules**  embodied 
in  the  navigation  laws  of  the  United  States? 
That  as  between  a  steamer  and  a  sailing-vessel 
the  steamer  shall  give  way  and  the  sailing-vessel 
shall  keep  its  course,  and  that  as  between  sailing- 
vessels,  one  that  is  going  free  shall  give  way  to 
one  that  is  close-hauled,  are  regulations  corre- 
sponding with  well-settled  regulations  for  the  use 
of  public  highways  on  the  land.  But  does  a 
steamer  owe  any  such  duty  to  a  row-boat  ?  As 
usually  equipped  and  manned,  such  a  boat  is 
moved  with  greater  facility,  and  is  more  within 
the  control  of  the  crew  than  the  steamer  itself. 
The  collier  of  the  defendants  was  in  the  channel 
of  the  Delaware  for  the  purposes  and  in  the  prose- 
cution of  a  lawful  business,  and  had  the  right,  in 
the  absence  of  conditions  creating  duties  to 
others,  to.  maintain  its  course.  Ordinarily  the 
crew  of  a  row-boat  can  remove  it  from  the  track 
of  danger  by  a  movement  or  two  of  its  oars,  and 
in  scarcely  an  appreciable  interval  of  time.  The 
captain  of  a  steamer  passing  down  the  channel 
would  have  the  right  to  assume  that  the  boat 
would  be  equipped  in  the  usual  way,  and  that 
the  ordinary  precautions  would  be  taken  and  the 
ordinary  movements  made.  A  crippled  condi- 
tion of  the  boat,  inadequate  appliances,  or  the 
inability  of  the  crew  to  escape  collision,  shown 
to  have  been  known  or  apparent  to  the  captain, 
would  change  his  relations  and  responsibilities  at 
once.  But  is  it  possible  that  the  bare  fact  that 
the  boat  was  in  the  channel  required  that  the 
course  of  the  steamer  should  be  altered  or  its 
speed  checked  before  it  became  manifest  that  the 
danger  of  collision  was  impinding  ?    Principles 


have  long  been  settled  which  are  inconsistent 
with  those  under  which  this  cause  was  tried.  It 
was  declared  in  Cobb  v,  Bennett  (25  P.  F.  Sm. 
326),  that  a  vessel  may  hold  her  course  in  a 
navigable  stream  without  regard  to  a  fisherman's 
net,  if  the  master  acts  without  wantonness  or 
malice ;  and  that  while  the  right  of  fishery  is  ac- 
knowledged, it  is  subordinate  to  the  right  of 
navigation.  In  Beach  v,  Parmeter  (11  Harris, 
196)  damages  were  claimed  for  injury  to  the  leg 
of  a  horse  produced  by  collision  with  a  buggy 
which,  in  passing  the  horse,  kept  its  course  in 
the  beaten  track  of  the  highway.  It  was  said  in 
the  opinion  there  that  **  where  a  road  is  narrow, 
and  there  is  difficulty  in  passing,  if  a  horseman 
can  turn  out  without  danger  to  himself  or  beast, 
and  the  buggy  cannot  be  turned  without  incur- 
ring danger,  it  is  the  duty  of  the  former  to  give 
way.**  And  in  Grier  v.  Sampson  (3  Casey,  183) 
it  was  held,  that  while  it  is  the  general  custom  in 
this  country  for  persons  meeting  on  a  highway  to 
pass  to  the  right,  yet  when  a  horseman  or  the  driver 
of  a  light  carriage  meets  a  heavily  laden  team,  it 
is  his  duty  to  give  way  and  leave  the  choice  of 
the  road  to  the  more  unwieldy  vehicle.  The 
cases  of  The  Scotia  (14  Wall.  170),  and  of  The 
Free  State  (i  Otto,  200),  decided  that  it  is  the 
duty  of  a  steamer  to  keep  out  of  the  way  of  a 
sailing-vessel;  that  this  duty  implies  a  correlative 
obligation  on  the  part  of  the  sailing-vessel  to 
keep  her  course,  and  to  do  nothing  to  mislead ; 
that  the  steamer  is  required  to  take  no  precau- 
tions when  there  is  no  apparent  danger;  and  that 
where  a  steam-vessel  is  approaching  another  ves- 
sel, and  where  a  collision  might  be  produced  by 
a  departure  of  the  latter  from  the  rules  of  navi- 
gation, the  former  vessel  is  not  bound  to  slacken 
her  speed,  or  to  stop  and  reverse.  Up  to  the 
moment  when  the  captain  of  the  "  Leopard"  had 
reasonable  ground  to  apprehend  a  collision,  he 
was  not  bound  to  change  his  course,  or  to  take 
other  precautions  to  protect  the  boat  from  a  dan- 
ger which  it  must  have  seemed  entirely  practi- 
cable for  the  crew  to  avert. 

In  the  fourth  assignment  of  error  complaint  is 
made  of  the  affirmance  of  the  plaintiff's  sixth 
point,  **  that  the  accident  which  will  excuse  the 
party  who  committed  the  injury  must  be  such 
inevitable  accident  as  human  foresight,  under 
the  circumstances,  could  not  have  prevented." 
Just  how  deeply  into  the  minds  of  a  jury  such  an 
instruction  might  have  struck,  can  only  be  con- 
jectured. It  was  an  unfortunate  use  of  terms, 
although  their  misleading  tendencies  may  have 
been  modified  by  the  qualifying  phrase  "under 
the  circumstances.*'  The  jury  would  have  been 
warranted  in  rendering  a  verdict  for  the  defend- 
ants if  they  had  found  that  the  "accident**  had 
occurred  notwithstanding  the  careful,  prudent, 
and  energetic  use  of  all  needed  appliances  by 
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competent,  earnest,  and  faithful  officers.  To  hold 
one  whose  act  has  injured  another  excusable  only 
when  the  **  accident"  was  one  which  the  keenest 
human  intelligence  could  not  anticipate,  would 
be  to  carry  the  law  of  negligence  far  beyond  the 
rule  which  demands  due  skill,  prudence,  care 
and  diligence  proportioned  to  the  requirements 
of  a  particular  emergency.  In  Beach  v.  Par- 
meter  (supra)  the  President  of  the  Common 
Pleas  had  charged  that  the  defendant  was  not 
liable  **  if  the  collision  was  entirely  accidental," 
and  if  the  injury  was  **  the  result  of  the  acci- 
dent." It  was  said  here,  in  affirming  the  judg- 
ment, that  the  Judge  "  must  have  meant  intvit- 
dbU  accident,  such  as  no  human  foresight  could 
avert."  Applied  as  the  words  were  in  that  case 
and  to  its  circumstances,  they  could  perhaps 
neither  help  nor  hurt,  but  it  is  believed  that  as  a 
formula  for  the  instruction  of  a  jury,  its  adoption 
would  always  prove  to  be  unsafe. 

In  the  plaintiff's  twentieth  point  the  measure 
of  damages  was  defined  with  accuracy,  and  the 
j>oint  was  affirmed.  But  in  the  general  charge 
the  subject  was  referred  to  the  jury  in  the  broadest 
possible  way.  The  Court  said:  *'It  would  be 
impossible  to  fix  any  rule  or  standard  by  which 
damages  of  this  kind  could  be  estimated.  They 
depend  upon  conditions  of  life  .  .  .  which 
the  jury  will  know  about  as  perfectly,  ...  no 
doubt,  as  any  lawgiver,  or  any  one  whose  duty 
it  is  to  instruct  the  jury  on  the  purposes  of  the 
law.  Whatever  it  may  be,  it  should  be  governed 
by  a  disposition  ...  to  arrive,  if  possible, 
at  a  fair  compensation,  and  to  do  right  between 
these  parties,  just  as  each  of  us  would  expect 
under  like  circumstances,  if  our  cause  should  be 
viewed  and  judged  by  a  jury."  This  could  only 
have  been  received  as  an  intimation  that  the 
damages  were  to  be  assessed  without  the  appli- 
cation of  any  rule  of  law  whatever.  In  the  Penn- 
sylvania R.  R.  Co.  v»  Ogier  (ii  Casey,  60)  the 
question  of  damages  was  submitted  to  the  **  fair 
and  reasonable  discretion"  of  the  jury,  ** based 
upon  the  law  and  the  evidence."  Latitude  at 
least  as  great  was  given  here  as  was  given  either 
in  Railway  Company  v,  Kelly  (7  Casey,  372)  or 
in  Railroad  Co.  v.  Books  (7  P.  F.  S.  339),  in 
both  of  which  cases  the  judgments  were  reversed 
for  error  in  unguarded  instructions  relating  to 
assessments  of  damages. 

Without  detailed  reference  to  the  fifteen  as- 
signments of  error,  what  has  been  said  covers  the 
essential  points  of  controversy  in  this  cause  which 
are  believed  to  have  been  improvidently  deter 
mined. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J. 


Jan.  *79,  166.  March  5,  1879. 

Spencer  et  al.  v.  Colt. 

Evidence — Admissibility  of— Parol  evidence  to 
contradict  written  instrument — Degree  of  proof 
necessary. 

Parol  evidence  to  reform  written  instruments  must  be 
clear  J  precise,  ami  indubitable;  but  these  words  are  to  be 
accepted  with  their  inherent  limitations,  for  parol  evidence 
can  never  be  beyond  all  possible  doubt  and  controversy. 

Per  Woodward,  J.  When  such  terms  as  *«  clear,  pre- 
cise, explicit,  unequivocal,  and  indubitable,"  are  used  by 
the  Courts  in  defining  the  requisite  proof  of  a  particular 
fact  to  be  made  out  by  verbal  testimony,  it  is  meant  that 
a  conviaion  shall  be  fastened  in  the  minds  of  the  jurors 
as  strong  as  verbal  testimony  is  able  to  convey,  that  the 
witnesses  shall  be  found  to  be  credible,  that  the  facts  to 
which  they  testify  are  distinctly  remembered,  that  details 
are  exactly  narrated,  and  in  due  order,  and  that  their  state- 
ments are  true. 

In  a  suit  on  bonds,  the  defendant  was  asked  in  chief : 
What  was  the  inducement  to  hU  signature ;  if  it  had  been 
affixed  in  reliance  upon  certain  allied  contemporaneous 
agreements,  and  in  consequence  of  the  act  and  declara- 
tions of  the  plaintiff: 

Held,  sustaining  the  ruling  of  the  Court  below,  that 
everything  that  was  said  and  done  at  the  time  of  ihe  exe- 
cution was  evidence,  but  that  the  unexpressed  intent,  mo- 
tive, or  belief  existing  in  the  defendant's  mind  was  not 
admissible. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Debt,  by  Henry  Colt  against  Osborn  Spencer 
and  Jacob  Mauser  on  fifteen  bonds  of  ^1000 
each.     Y\^2i'' nil  debet r 

ITie  facts  as  they  appeared  at  the  trial,  before 
Harvey,  P.  J.,  are  thus  stated  in  the  opinion  of 
the  Supreme  Court: — 

[On  the  ist  of  April,  1874,  the  defendants 
below  (Mauser  and  Spencer)  executed  and  de- 
livered to  the  plaintiff  (Colt)  a  mortgage  and 
fifteen  accompanying  bonds,  to  secure  the  pay- 
ment of  fifteen  thousand  dollars,  the  purchase 
money  for  a  parcel  of  land  in  the  city  of  Allen- 
town.  The  mortgage  and  bonds,  as  well  as  the 
deed  from  the  plaintiff,  were  all  made  out  in 
pursuance  of  a  written  agreement  previously  en- 
tered into  between  the  plaintiff  and  Mr.  Spencer. 
Mr.  Mauser  became  interested  in  the  purchase 
while  the  contract  was  executory.  The  agree- 
ment was  given  in  evidence  (but  has  not  been 
brought  up).  When  the  deed  was  made  and  the 
securities  delivered,  a  stipulation  signed  by  the 
plaintiff  and  Mr.  Spencer,  was  endorsed  on  the 
agreement  setting  forth  that  it  should  *  *  remain 
in  force  as  the  covenant  between  the  parties  for 
the  performance  of  every  matter  therein  con- 
tained, except  the  execution  and  delivery  of  the 
deed,  and  the  giving  of  the  mortgage  and  bonds.'* 

Upon  the  trial  some  facts  were  undisputed. 
When  the  parties  met  to  execute  the  contract,  the 
bonds  were  found  to  have  been  prepared  with 
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accompanying  warrants  of  attorney.  Mr.  Mauser 
refused  to  sign  them,  on  the  ground  that  he  was 
dealing  in  real  estate  and  would  be  hampered  by 
the  lien  of  the  judgments.  The  defendants  con- 
sulted Mr.  Rupp  as  counsel,  and  negotiations 
were  entered  into  by  him  and  them  with  the 
plaintiff  and  Mr.  Stiles.  The  result  was,  that 
the  warrants  of  attorney  were  severed  from  the 
bonds,  and  a  stipulation  was  inserted  in  the 
mortgage  that  the  whole  amount  of  it  should  be- 
come due  and  collectable  if  there  should  be  delay 
in  making  any  one  payment  for  a  period  of  forty 
days.  The  plaintiff  took  the  bonds  with  the  re- 
mark that  he  would  put  them  in  bank  for  safe- 
keeping, and  the  parties  separated. 

From  this  point  the  facts  were  contested.  The 
defendants  alleged  that  at  the  time  when  the 
papers  were  delivered,  it  was  agreed  that  the 
plaintiff  would  look  to  the  land  alone  for  the 
whole  purchase  money,  and  that  any  judgment 
or  judgments  that  should  be  obtained  on  the 
bonds  should  be  liens  only  on  that  land.  The 
witnesses  who  testified  in  support  of  the  agree- 
ment were  Mr.  Rupp  and  the  defendants  them- 
selves. The  substance  of  Mr.  Rupp's  statement 
was,  that  he  found  in  Mr.  Stiles's  office  fifteen 
bonds  for  jiooo,  each  with  powers  of  attorney  to 
confess  judgment,  and  that  Mauser  refused  to 
sign  them  as  they  were  written.  He  then  stated 
his  recollection  of  the  agreement  in  these  words : 
**  As  I  understand  it,  Colt  was  to  look  to  the  coal- 
yard  properly  only  for  his  money,  and  I  recollect 
no  other  circumstances  now.  I  think  this  restric- 
tion never  applied  to  Spencer."  Mr.  Mauser's 
version  of  the  agreement  was  this  :  **  I  told  him 
(Mr.  Colt)  then  and  there  that  I  would  not  sign 
anything,  that  I  was  in  the  real  estate  business, 
and  would  sign  nothing  that  was  a  lien  or  would 
become  a  lien  on  anything  but  that  property. 
Mr.  Colt  said  the  property  was  cheap,  that  he 
would  take  it  back  at  any  time  if  the  investment 
did  not  give  satisfaction.  Mr.  Rupp  said,  *  If 
that  is  the  understanding  that  it  shall  be  restricted 
to  that  property  alone  you  can  sign  it.'  Mr. 
Colt  agreed  to  it,  he  said,  *  Yes,  I  agree  to  it, 
the  property  is  cheap,  and  I  will  take  it  back  at 
any  time.*  On  that  agreement  I  signed  the 
bonds."  On  cross-examination  Mr.  Mauser  said 
he  had  testified  on  this  subject  before  an  auditor 
in  October,  1878.  He  was  asked :  "  Didn't  you 
say  before  the  auditor  that  the  judgment  parts  of 
the  bonds  were  torn  off,  and  that  then  you  signed 
them — ^just  those  words?"  The  answer  was, 
**  Yes,  sir."  Mr.  Spencer's  testimony  was  this: 
**Mr.  Mauser  said  he  would  not  sign  the  bonds, 
and  went  on  to  explain  in  the  presence  of  Mr. 
Colt,  saying  that  these  bonds  extended- to  all  the 
property  we  owned.  I  then  said  I  would  not 
sign  them  either.  .  .  .  After  he  found  that 
Mr.  Mauser  insisted  on  not  signing  them,  Mr. 


Colt  was  satisfied  to  alter  the  papers  so  that  the 
mortgage  was  a  lien  on  this  property  alone.  If 
I  am  right,  Mr.  Colt,  after  Mr.  Mauser  told  him 
how  he  wanted  the  papers  drawn,  said,  'Very 
well,  we  will  fix  them  up  in  that  way.*  They 
then  went  on  and  fixed  them  up  in  that  way.  If 
I  recollect  rightly,  they  were  signed  as  soon  as 
they  got  them  ready.  .  .  .  After  Mr.  Rupp 
said  it  was  drawn  up  so  as  to  confine  it  to  this 
property,  we  signed  it.  I  asked  Mr.  Rupp  at 
the  time  if  it  extended  beyond  this  property,  and 
he  said  *  No.*  **  The  plaintiff,  on  the  other  hand, 
declared  in  positive  and  distinct  terms  that  such 
an  agreement  as  tliat  alleged  by  the  defendants 
was  never  made.] 

The  defendants  made  the  offers  embraced  in 
the  following  questions: — 

*' What  was  the  inducement  that  led  you  to 
sign  the  bonds  and  mortgage?**    Objection. 

**  The  Court  is  of  the  opinion  that  the  jury  is 
to  determine  what  induced  the  parties  to  sign  the 
instrument  from  what  was  said  and  done  before 
the  time  of  signing,  and  that  it  is  improper  to 
allow  the  witness  to  state  the  intention  or  pur- 
pose that  was  in  his  mind  at  the  time  of  the  exe- 
cution.   We  sustain  the  objection.**    Exception. 

**  Did  you  sign  these  bonds  and  the  mortgage, 
relying  at  the  time  upon  the  contemporaneous 
agreement  in  parol,  that  Mr.  Colt  was  only  to 
look  to  the  real  estate  for  the  payment  ?* ' 

Objected  to  as  incompetent. 

The  Court:  **I  am  of  the  opinion  that  it  is 
proper  for  the  defendants  to  prove  by  legitimate 
proof  what  was  contained  in  the  offer,  but  I  am 
of  the  opinion  that  it  is  not  proper  to  present  it 
to  the  witness  in  this  form  for  the  purpose  of 
getting  out  of  him  what  intention  or  purpose 
existed  in  his  mind  at  the  time  of  the  execution 
of  the  paper.  The  objection,  therefore,  is  sus- 
tained.**    Exception. 

**  In  consequence  of  the  acts  and  declarations 
of  Mr.  Colt,  did  you  sign  these  papers?*' 

Objected  to  as  incompetent. 

**  The  Court  permits  the  defendants  to  give  all 
that  was  said  and  done  before  and  at  the  time  of 
the  execution  of  the  bonds,  but  will  not  permit 
them  to  give  any  intention  that  existed  in  the 
mind  at  the  time  of  their  execution,  and  as  the 
offer  seeks  only  to  give  the  intention  we  sustain 
the  objection.**  Exception.  (Seventh,  eighth, 
and  ninth  assignments  of  error.) 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :  In  considering  it  (the  alleged  contempo- 
raneous agreement)  you  are  admonished  that  the 
bonds  are  primarily  regarded  as  the  voluntary 
and  lawful  contract  of  the  parties,  and  before  it 
can  be  overthrown,  it  is  incumbent  on  the  de- 
fendant to  prove  the  alleged  contemporaneous 
agreement  or  stipulation  by  evidence  that  is  clear, 
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precise,  and  indubitable/'     (First  assignment  of 
error.) 

**  Hence  you  will  observe,  that  it  must  be 
shown  that  the  alleged  condition  or  stipulation 
was  agreed  to  by  Mr.  Colt.  In  other  words,  it 
must  be  shown  that  Mr.  Colt  on  the  one  hand, 
and  Messrs.  Spencet  and  Mauser  on  the  other, 
agreed  that  the  alleged  condition  or  stipulation 
should  be  part  of  this  contract.  .  .  .  Or,  is 
it  probable  that  the  defendants  might  have  claimed 
exemption  from  personal  liability;  might  have 
done  and  said  all  they  claim  to  h^ve  done  or 
said,  and  yet  Mr.  Colt  did  not  assent  to  it?" 
(Second  assignment  of  error.) 

**  The  defendants  could  have  called  him  (mean- 
ing John  D.  Stiles,  the  subscribing  witness),  and 
it  must  be  confessed  that  the  omission  to  call  him 
is  as  much,  if  not  more,  the  duty  of  the  defend- 
ants than  of  the  plaintiff."     .     .     . 

**  If  you  find  that  he  (meaning  Mr.  Colt)  has 
shown  himself  forgetful  of  some  of  the  material 
statements  made  when  the  bonds  were  executed; 
if  he  has  given  reasons,  or  testified  to  things  that 
are  irreconcilably  inconsistent  with  the  un- 
doubted proof  as  it  appears  in  the  cause,  it  will 
be  some  reason  why  you  should  not  consider  his 
testimony  potent  enough  to  create  a  beneficial 
doubt  in  his  behalf."     .     .     . 

**  If  the  defendants  have  established  that  it  was 
agreed  between  them  and  Mr.  Colt,  that  the  al- 
leged parol  Conditions  should  be  a  part  of  the 
contract,  and  it  was  the  operating  cause  of  the 
execution  of  these  bonds,  and  this  has  been 
shown  by  clear,  precise,  and  indubitable  proof, 
then  these  bonds  must  be  regarded  as  containing 
that  stipulation."     .     .     . 

**  If  the  defendants  have  established,  that  it  was 
agreed  between  them  and  Mr.  Colt,  that  the  al- 
leged parol  condition  should  be  a  part  of  the 
contract,  and  //  was  the  operating  cause  of  the 
execution  of  these  bonds,  .  .  .  then  these 
bonds  must  be  regarded  as  containing  that  stipu- 
lation." (Third,  fourth,  fifth,  and  sixth  assign- 
ments of  error.) 

Verdict  and  judgment  for  plaintiff,  whereupon 
the  defendants  took  this  writ,  assigning  for  error 
the  rejection  of  their  offers,  and  that  portion  of 
the  charge  quoted  supra. 

A.  B,  Longaker  (with  whom  were  John  Ruppy 
C.y.  Erdman^  and  Wm,  H,  Sowden)y  for  the 
plaintiffs  in  error. 

It  was  error  to  charge  that  the  evidence  must 
be  indubitable.  All  that  is  necessary  is  that  it  be 
sufficient  to  satisfy  the  mind  and  conscience  of  a 
common  man,  and  so  to  convince  him  that  he 
would  venture  to  act  upon  that  conviction  in 
matters  of  the  highest  concern  and  importance  to 
his  own  interest. 

Young  V.  Edwards,  22  Sm.  257. 

We  do  not  seek  to  vary  or  contradict  the  terms 


of  a  written  contract,  but  simply  to  control  the 
legal  operation  of  it. 

Chalfant  v.  Williams,  1 1  C.  212.    • 

Martin  v.  Berens,  17  Sm.  459. 

Calcy  V.  Phila.  and  Chester  Co.  R.  R.,  30  Id.  368. 

Graver  v  Scott,  Id.  88. 
The  assent  of  Mr.  Colt  can  be  implied  from  his 
conduct.     He  was  estopped  from  denying  the 
verbal  contract. 

Whenever  a  party  to  an  action  Is  a  competent 
witness,  and  the  intent  or  motive  with  which  an 
act  is  done,  is  an  essential  ingredient  to  sustain 
the  action,  it  is  permissible  for  him  to  testify  to 
that  intent. 

Snowt'.  Pftine,  114  Mass.  520. 

Thatcher  v.  Phiney,  7  Allen,  149. 

Lombard  v,  Oliver,  Id.  155. 

Sowers  v,  Dukes,  8  Minn.  23. 

Spaulding  v.  Strang,  36  Barb.  310. 

Moore  v.  Davis,  49  N.  H.  45. 

Broom's  Maxims,  352. 
The  same  rule  prevails  in  criminal  cases. 

Kerrains  v.  The  People,  60  N.  Y.  221,  228. 
John  D.  Stiles y  for  the  defendant  in  error. 
The  law  requires  clear,  explicit,  and  indubit- 
able testimony  to  overthrow  the   validity  of  a 
written  instrument. 

Martin  v,  Berens,  1 7  Sm.  459. 

Stine  V.  Sherk,  i  W.  &  S.  195. 

Miller  V.  Smith,  9  C.  386. 

Irwin  V.  Shoemaker,  8  W.  &  S.  75. 

Dean  v.  Fuller,  4  \Vr.  474. 

Hart  V.  Carroll,  5  Weekly  Notes,  378. 

Woods  V.  Farmare,  10  W.  195. 

The  intent  or  purpose  of  the  parties  cannot  be 
given  in  evidence ;  it  must  be  inferred  by  the  jury 
from  the  facts. 

Irwin  V.  Shoemaker,  supra. 

Courtland  Co.  v.  Shoemaker  Co. ,  supra, 

Lancaster  Bank  v.  Smith,  12  Sm.  47. 

May  5, 1879.  The  Court.  (After  stating  the 
facts,  as  above. )  In  view  of  the  facts  admitted  or 
clearly  proved  at  the  trial,  this  attempt  to  strike 
down  and  annihilate  bonds  amounting  to  1 1 5 ,000, 
which  the  plaintiff  thought  worth  depositing  in  a 
bank  for  safety,  seems  to  have  resulted  in  en- 
veloping the  transactions  of  the  ist  of  April, 
1872,  in  a  sort  of  hazy  cloud.  The  testimony 
in  its  vague  and  shifting  forms  tended  to  mystify 
rather  than  to  elucidate  those  transactions.  But 
the  Court  were  not  asked  to  express  an  opinion 
as  to  the  adequacy  of  the  proof  to  warrant  a  re- 
form not  only  of  the  bonds,  but  of  the  original 
agreement  between  Spencer  and  the  plaintiff. 
The  cause  has  been  brought  here  for  a  review  of 
the  errors  of  law  charged  to  have  been  committed 
at  the  trial.  Those  of  them  that  seem  material 
relate  to  the  measure  of  proof  which  the  judge 
required,  to  the  rejection  of  some  testimony 
offered  by  the  defendants,  and  to  a  portion  of 
the  charge  in  which  the  character  and  effect  of 
the  plaintiff's  testimony  were  discussed.    The 
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duty  of  this  Court  consists  merely  in  passing 
upon  the  questions  which  the  parties  have  pre- 
sented. 

It  was  said  in  Hart  v,  Carroll  (4  Norris,  508) 
that   **in  the  very  nature  of  things  that  con- 
clusive and  absolute  proof  which  results  from  the 
production  of  record  evidence,  or  rests  on  the 
solution  of  a  mathematical  problem,  can  never 
be  the  effect  of  the  verbal  testimony  of  human 
witnesses,**  and  that  **  the  language  of  the  autho- 
rities is  to  be  taken  and  treated  in  its  connection 
with  and  its  relation  to  the  subjects  and  instru- 
mentalities to  which  it  has  been  applied."     A 
preceding  sentence  in  the  opinion  in  that  case 
was  made  meaningless  by  the  omission  in  tran- 
scribing of  a  qualifying  clause.    When  such  terms 
as  **  clear,  precise,  explicit,  unequivocal,  and  in- 
dubitable" are  used  by  the  Courts  in  defining  the 
requisite  proof  of  a  particular  fact  to  be  made 
out  by  verbal  testimony,  it  is  meant  that  a  con- 
viction shall  be  fastened  in  the  minds  of  jurors 
as  strong  as  verbal  testimony  is  able  to  convey. 
It  is  meant  that  witnesses  shall  be  found  to  be 
credible,  that  the  facts  to  which  they  testify  are 
distinctly  remembered,  that  details  are  narrated 
exactly  and  in  due  order,  and  that  their  state- 
ments are  true.     The  word  "indubitable,"  the 
application  of  which  by  the  President  of  the 
Common  Pleas  has  been  made  the  ground  of 
such  urgent  complaint,  was  used  in  a  sense  sub- 
ject to  these  limitations,  and  would  necessarily  be 
so  understood.     Absolute  certainty  is  of  course 
out  of  the  question.     Terms  are  used  with  rela- 
tion to  their  subject-matter.     The  apparently  dis- 
tinct testimony  of  the  most  intelligent  witness 
may  possibly  be  fabricated.   The  clear  statement 
of  the  most  upright  witness  may  possibly  be  mis- 
taken.    It  has  been  in  view  of  considerations 
like  these,  that  in  certain  classes  of  cases  proof 
is  required  that  is  '*  clear,  distinct,  and  entirely 
satisfactory"     (Rearich  t;.  Swinehart,  i  Jones, 
233);  that  is  **  clear,  explicit,  and  unequivocal" 
(McGinity  v.  McGinity,  13   P.  F.  S.  42,  and 
Plumer  z^.  Guthrie,  26  P.  F.  S,  455);  that  shows 
"  a  case  of  clear  and  palpable  fraud"  (Hain  v, 
Kalbach,   14  S.  &  R.   161);  or  that  is- "  full, 
satisfactory,  and  indubitable"  (Woods  v.  Far- 
mare,  10  W.  195).     In  the  Attorney  General  v. 
Sitwell  (i  Younge  and  Collyer,  583),  a  remark 
of  Lord  Thurlow  in  Shelburne  v.  Inchiquin 
(I  Bro.  Ch.  C.  347),  to  the  effect  that  '*  the 
final  evidence  must  be  strong,  irrefragable  evi- 
dence," was  criticized  in  these  words,  *'  If  by 
this  language  his  Lordship  only  meant  that  the 
mistake  should  be  made  out  by  evidence  clear  of 
all  reasonable  doubt,  its  accuracy  need  not  be 
questioned,  but  if  he  meant  that  it  should  be  in 
its  nature  or  degree  incapable  of  refutation,  so  as 
to  be  beyond  any  doubt  and  beyond  controversy, 


the  language  is  too  general."  This  criticism 
states  fairly  enough  the  rule  that  governs  our  own 
courts.  It  requires  that  in  controversies  in  which 
parol  sales  of  land  are  set  up,  or  where  written 
instruments  are  sought  to  be  reformed,  juries 
must  not  hesitate  or  doubt,  they  must  have  clear 
convictions — they  must  believe  the  witnesses, 
and  must  find  the  facts  in  issue  definitely  and 
distinctly  established.  In  this  case  the  Court 
charged  that  the  alleged  agreement  should  he 
made  out  by  "clear,  precise,  and  indubitable 
proof."  These  words,  restrained  as  they  are  by 
inherent  limitations,  could  do  no  harm. 

Brief  discussion  only  is  required  of  the  remain- 
ing assignments  of  error.  The  two  portions  of 
the  charge  coupled  together  in  the  second  assign- 
ment, were  upon  two  different  branches  of  the 
case,  and  were  separated  from  each  other  to  the 
extent  of  almost  a  printed  page  of  the  paper- 
book.  The  last  clause,  of  which  special  complaint 
is  made,  occurred  in  the  instruction  to  the  jury 
as  to  their  duty  in  reconciling  conflicting  testi- 
mony. They  were  asked  whether,  if  they  found 
that  the  defendants  did  and  said  all  that  they 
declared  they  had  done  and  said,  they  could  still 
find  that  the  plaintiff  did  not  accede  to  their 
demands.  If  so,  there  was  no  contract.  In  a 
proper  issue  some  questions  of  estoppel  might  be 
presented.  But  no  such  question  here  was  raised 
or  tried. 

Surely  no  obligation  rested  on  the  plaintiff  to 
put  Mr.  Stiles  on  the  stand.  It  is  true  he  was 
the  subscribing  witness  to  the  bonds,  but  he  was 
also  the  counsel  who  was  trying  the  cause.  All 
that  the  Court  said  on  this  subject  was  brought 
out  by  the  argument  of  the  counsel  for  the  de- 
fence, founded  on  the  neglect  to  make  him  a 
witness.  If  his  testimony  was  desired  or  would 
have  been  useful,  he  could  have  been  called  on 
behalf  of  the  defence. 

Taking  in  connection  and  as  a  whole  the  in- 
structions to  the  jury  in  regard  to  the  plaintiff's 
testimony,  it  was  fairly  submitted. 

It  was  the  very  point  of  the  case  of  the  de- 
fendants that  the  parol  agreement  was  the  induce- 
ment **the  operating  cause "  for  the  execution 
of  the  bonds.  The  fifth  and  sixth  assignments 
are  without  foundation.  No  principle  can  be 
recalled  that  would  have  justified  the  Court  in 
admitting  the  testimony  specified  in  the  seventh, 
eighth,  and  ninth  assignments.  Everything  that 
was  said  and  done  at  the  time  when  the  bonds 
and  mortgage  were  executed,  was  received.  The 
unexpressed  intent,  motive,  or  belief  existing  in 
Mr.  Mauser's  mind  when  he  signed  the  papers, 
could  not  aid  the  jury  in  ascertaining  whether 
the  language  or  conduct  of  the  plaintiff  had  been 
such  as  to  eremite  such  an  intent,  motive,  or  be- 
lief.   The  parties  to  a  contract  may  often  have 
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different  impressions  regarding  its  effect  upon 
their  respective  interests,  but  the  thoughts  of  one 
certainly  cannot  be  proved  to  bind  the  other. 

Judgment  affirmed. 

Opinion  by  Woodward,  J.  Paxson,  J.,  ab- 
sent. 


>^ 


Beale. 


Mar.  28,  1879. 


Jan. '77,  96.  VV, 

Evidence — Admissibility  of  parol  testimony  to 
vary,  contradict,  or  avoid  written  instrument — 
Act  of  IS  April,  i86p — Suit  by  or  against  ad- 
ministrators— Specialty — Assignment  of,  under 
seal. 

Clear  and  precise  parol  testimony  of  what  occurred  at 
the  execution  of  a  written  instrument,  is  always  admissible 
to  contradict,  vary,  or  even  avoid  that  instrument,  where  it 
is  proved  that  but  for  the  oral  stipulation  it  would  not  have 
been  executed ;  excepting  only  in  the  case  of  negotiable 
paper. 

A.  executed  his  bond  and  mortgage  to  B.  who  assigned 
it  to  C;  C.  subsequently  died ;  in  a  suit  brought  by  B.  to 
the  use  of  C.'s  administrators  against  A.: 

held,  that  parol  testimony  was  admissible  to  prove  that 
the  bond  and  mortgage  had  been  executed  on  the  under- 
standing that  there  would  be  no  personal  liability. 

Held,  however,  further,  that  the  suit  being  in  reality  by 
an  administrator,  A.  was  incompetent  to  testify. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Debt,  by  Wm.  B.  Hoopes  to  the  use  of  the 
administrators  of  A.  Baily  against  H.  A.  Beale, 
R.  D.  Wells  et  al. ,  members  of  the  Williamson 
Lodge  No.  309,  A.  Y.  M.  The  narr.  contained 
a  count  on  a  bond  and  the  usual  common  counts. 
Pleas  non  est  factum,  nil  debent,  payment  with 
leave,  etc. 

On  the  trial,  before  Butler,  P.  J.,  it  appeared 
that  R.  D.  Weils  et  al,  trustees  of  the  lodge,  had 
on  April  I,  1870,  executed  to  Wm.  B.  Hoopes 
a  bond  for  1 10,000  secured  by  a  mortgage  of 
lands  of  the  lodge ;  and  that  this  bond  and 
mortgage  were  shortly  afterwards  assigned  to  A. 
Baily.  The  plaintiff  proved  further  that  the 
lands  of  the  lodge  had  been  sold  by  the  sheriff 
under  a  prior  mortgage,  and  that  an  auditor  had 
found  that  I5646.53  were  due  to  plaintiffs  out  of 
the  fund  brought  by  the  sale ;  this  suit  was 
brought  to  recover  the  balance.  The  defendants 
proposed  to  call  R.  D.  Wells  and  other  defend- 
ants, and  to  prove  by  them  that,  at  the  time  the 
bond  was  executed,  the  trustees  had  hesitated 
about  putting  their  names  on  it,  and  had  said 
they  would  not  do  so,  if  there  was  to  be  any 
personal  liability;  that  Mr.  Hoopes  said  dis- 
tinctly he  did  not  ask  any  personal  liability — that 
all  he  asked  was  the  real  estate — and  that  then 
the  transaction  was  completed.     Objected  to,  on 


the  ground  that  the  evidence  itself  was  inadmis- 
sible, and  also  that  the  witnesses  were  incompetent 
to  testify  in  the  action  as  to  the  matters  pro- 
posed :  objection  overruled  ;  exception. 

Verdict  for  defendants  and  judgment  thereon. 
The  plaintiff  took  this  writ,  assigning  for  error, 
inter  alia,  the  ruling  on  evidence  above  given. 

Wayne  AfacVeagh  (with  him  C  H,  Fenny- 
packer  andy.y.  Lewis),  for  plaintiffs  in  error. 

The  witnesses  were  incompetent,  for  this  was 
an  action  by  administrators ;  the  administrators 
could  have  sued  in  their  own  name,  and  were 
the  only  real  plaintiffs ;  the  case  therefore  falls 
within  the  exceptions  to  the  Act  of  1869.     The 
evidence  itself  was  also  inadmissible,  for  ^arol 
testimony  cannot  be  admitted  to  contradict  a 
written  instrument  in  the  absence  of  fraud. 
Martin  v,  Berens,  17  Sm.  459. 
Coughenour  v,  Suhre,  21  Sm.  462. 
R,  E,  Monaghan  and  P,  F,  Smith  (with  them 
G,  F,  Smith  and  /.  /.  Finkerton),  for  defend- 
ants in  error. 

The  evidence  was  clearly  admissible  under  the 
law  of  this  State. 

Lippincott  v.  Whitman,  3  Weekly  Notes,  313. 
Greenawalt  v.  Kohne,  4  Norris,  369. 
Under  the  Act  of  1869,  the  witnesses  were 
competent. 

Pattison  v,  Armstrong,  24  Sm.  476. 
The  object  of  the  Act  is  to  admit  the  parties 
to  a  transaction  to  testify,  except  where  one  of 
the  parties  is  dead.     Moreover,  the  suit  here  is 
by  Hoopes. 

May  7,  1879.  The  Court.  .  That  parol  evi- 
dence may  be  admitted  to  contradict,  vary,  or 
even  avoid  a  written  instrument,  where  it  is 
proved  that  but  for  the  oral  stipulation  it  would 
not  have  been  executed,  is  a  doctrine  now  so 
well  settled  that  its  discussion  would  be  a  mere 
waste  of  time.  It  is  understood  that  this  rule 
does  not  apply  to  negotiable  paper,  when  in  the 
hands  of  innocent  holders  for  value,  but  other 
than  this,  we  know  of  no  exception. 

Admitting  the  competency  of  the  evidence,  and 
there  is  no  doubt  but  that  Wells,  Mullin,  and 
Doan,  the  trustees  of  the  lodge,  signed  the  bond 
in  suit  with  the  express  understanding  that  they 
were  not  to  be  personally  liable,  and  it  is  mani- 
fest tliat  under  no  other  condition  would  they 
have  executed  it. 

This  brings  the  transaction  directly  within  the 
ruling  of  Irwin  v.  Shoemaker  (8  W.  &  S.  75), 
wherein  it  was  held  that  where  a  mortgage  and 
bonds  were  given  to  secure  the  purchase  money 
of  land  sold,  it  was  competent,  in  an  action  on 
one  of  the  bonds,  for  the  vendee  to  prove  that  it 
was  part  of  the  contract  that  the  vendor  was  to 
look  alone  to  the  property  sold  for  payment  of 
the  said  purchase  money.  It  is  indeed  true»  as 
was  said  by  Mr,  Justice  Rogers  in  that  case,  in 


338 


WEEKLY  NOTES  OF  CASES. 


order  to  set  aside  the  solemn  agreement  of  the 
parties  and  convert  it  into  an  obligation  of  a  dif- 
ferent import  the  evidence  of  the  fraud  or  mis- 
take ought  to  be  of  wliat  occurred  at  the  execu- 
tion of  the  instrument  and  should  be  clear  and 
precise,  but  when  these  conditions  are  fulfilled 
there  is  no  limitation  to  the  power  to  modify, 
alter,  explain,  or  reform  written  agreements  by 
parol  evidence,  excepting  only  negotiable  paper 
as  above  stated. 

It  is  urged,  however,  that  in  the  case  in  hand 
there  is  no  evidence  of  fraud  in  the  original 
transaction.  It  may  be  that  William  B.  Hoopes 
intended  no  fraud  when  the  bond  in  suit  was 
executed,  but  having  obtained  the  obligation  for 
one  purpose,  his  attempt  afterwards  to  use  it  for 
another  was  such  a  fraud  as  brings  the  case 
within  the  rule  above  stated.  (Renshaw  v.  Gans, 
7  Barr,  117.) 

A  more  serious  question  arises  upon  the  admis- 
sion of  the  defendants.  Wells,  Mullin  and  Doan, 
as  witnesses.  The  action  is  by  administrators, 
and  hence,  as  to  it  the  Act  of  April  15,  1869, 
does  not  apply.  As  was  said  by  our  brother 
Mercur  in  Taylor  v,  Kelly  (30  P.  F.  S.  95), 
**  The  same  imperative  *  shall  not  apply'  extends 
as  well  to  a  case  in  which  an  executor  is  a  party, 
as  to  the  prohibition  of  husband  and  wife  testify- 
ing against  each  other,  and  counsel  to  the 
privileged  communication  of  his  client.  The 
language  is  neither  doubtful  nor  obscure.  Its 
clear  and  mandatory  edict  takes  all  these  cases 
out  of  the  statute."  It  follows  that  cases  fall- 
ing within  the  proviso  stand  just  as  though  the 
Act  of  1869  had  never  been  passed,  and  we  need 
scarcely  say  that  before  the  passage  of  that  Act, 
the  evidence  of  these  defendants  would  not  have 
been  admissible.  It  is  true  the  assignor  of  the 
bond,  Wm.  B.  Hoopes,  is  alive,  and  was  admitted 
to  testify  on  part  of  the  plaintiffs,  but  this  bond 
was  assigned  to  Baily  in  his  lifetime,  and  at  his 
death  was  part  and  parcel  of  his  estate,  and  as 
such  is  now  sought  to  be  collected  by  his  admin- 
istrators. The  assignment  was  made  in  due  form 
under  the  Act  of  28  May,  181 5,  and  so  became 
as  absolutely  the  property  of  Baily  as  though  it 
had  been  originally  drawn  to  him.  The  admin- 
istrators might  have  brought  suit  in  their  own 
names.  The  use  of  Hoopes*s  name  as  legal  plain- 
tiff is  surplusage.  This,  however,  is  of  minor 
importance,  because  the  determining  facts  of  the 
case  are,  that  the  suit  is  by  the  administrators 
and  for  the  estate,  and  it  alone  must  reap  the 
benefit  or  suffer  the  loss  resulting  therefrom.  It 
follows  that  none  of  the  parties  to  the  bond  are 
made  competent  witnesses.  The  judgment  is 
reversed  and  a  new  venire  is  ordered. 

Opinion  by  Gordon,  J. 

[See  preceding  case.] 


May,  '79,  130.  May  21,  1879. 

Blauser  v.  Diehl  et  al. 

Guardian  and  ward — Liability  of  sureties  upon 
guardian's  bond — Sale  by  order  of  Orphans^ 
Court — Special  security  for  proceeds. 

The  sureties  upon  a  guardian's  bond  are  not  liable  for 
the  failure  of  the  guardian  to  pay  over  the  proceeds  of  the 
sale  of  the  real  ei>tate  of  his  ward,  made  upder.an  order 
of  court. 

Error  to  the  Common  Pleas  of  Adams  County. 

Debt  on  bond,  by  M.  B.  Blauser,  guardian  of 
Savannah  I.  Hartzel,  against  J.  H.  Myers,  Jere- 
miah Diehl,  and  John  Wolford. 

The  following  were  the  facts :  On  the  20th 
of  August,  i860,  Myers  was  appointed  by  the 
Orphans*  Court  of  Adams  County  guardian  of 
the  person  and  estate  of  Savannah  I.  Hartzel,  a 
minor  child  of  Lebright  E.  Hartzel,  deceased, 
and  on  the  same  day  filed  a  bond  in  the  usual 
form,  under  the  Act  of  March  29,  1832,  §  8, 
which  was  approved  by  the  Court,  in  the  sum  of 
I2000,  with  Jeremiah  Diehl  and  John  Wolford 
as  sureties.  The  estate  of  the  minor  consisted 
of  an  undivided  one-fourth  part  of  a  farm  and  a 
small  amount  of  personal  property. 

On  August  21,  1865,  the  guardian  applied  to 
the  Orphans'  Court  for  and  received  an  order  to 
sell  the  real  estate  of  his  ward  for  maintenance 
and  education  and  reinvestment,  the  farm  being 
unproductive,  dilapidated,  and  expensive.  Upon 
the  same  day  a  proper  bond,  conditioned  for  the 
faithful  appropriation  of  the  proceeds  of  the  sale 
of  the  real  estate,  was  filed  and  approved  by  the 
Court.  Under  this  order  the  real  estate  was 
sold,  and  the  sale  confirmed  December  28,  1865. 
Myers,  having  received  the  purchase-money,  re- 
tained it  in  his  hands  until  1877,  when  he  became 
insolvent,  and  was  removed,  his  account  showing 
a  balance  in  his  hands  due  his  ward  of  ^1108.70. 
Michael  B.  Blauser  was  thereupon  appointed 
guardian,  and  this  suit  was  brought  upon  the 
original  guardian  bond.  Myers  having  removed 
from  the  county,  no  service  was  made  upon  him, 
and  the  defence  was  made  by  the  sureties,  who 
filed  a  special  plea,  alleging  that  the  money 
claimed  was  the  proceeds  of  land  sold  by  order 
of  the  Orphans'  Court,  and  that  a  bond  with 
good  security  had  been  given  to  secure  this  part 
of  the  estate,  which  bond  was  a  valid  and  suffi- 
cient security.  To  this  plea  the  plaintiff  demur- 
red, and  issue  was  joined  upon  it. 

It  was  subsequently  agreed  between  counsel 
that  of  the  sum  claimed,  J1020.10  was  the  pro- 
ceeds of  the  real  estate,  and  J88.60  of  the  per- 
sonal property  of  the  ward. 

Upon  argument  the  Court  (McClean,  P.  J.) 
overruled  the  demurrer,  entering  judgment  for 
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the  plaintiff  for  I94.11,  being  the  amount  only 
of  the  personal  estate  of  the  ward  in  the  hands 
of  Myers,  with  interest. 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing for  error  the  judgment  of  the  Court  below 
overruling  his  demurrer. 

H.  G,  McCreary^  for  plaintiff  in  error. 
The  bond  in  suit  is  in  the  form  prescribed  by 
the  8th  section  of  the  Act  of  March  29,  1832,  and 
is  quite  sufficient  in  amount  and  in  its  terms  to 
embrace  and  secure  the  estate  real  and  personal. 
It  requires  a  just  and  true  account  of  the  man- 
agement of  the  property  and  estate  of  the  minor 
under  his  care,  and  to  deliver  up  said  property 
agreeably  to  the  order  and  decree  of  the  Court 
or  direction  of  the  law,  and  in  all  respects  to 
faithfully  perform  the  duties  of  guardian.  The 
terms  ** property**  and  "estate"  comprehend 
all  earthly  possessions.  A  devise  of  **  property" 
will  pass  real  estate. 

Rosseter  v,  Simmons,  6  S.  &  R.  454. 
The  change  oi  form  of  the  estate  did  not  vary 
the  liability  of  the  sureties  on  the  bond.  The 
conversion  was  by  act  of  the  law,  the  possibility 
of  which  must  have  been  contemplated  at  the 
time  the  bond  was  given. 

The  security  required  by  statute  to  be  given 
on  sale  of  a  minor's  land  is  cumulative  and  not 
substitutionary.  The  provision  of  the  law  is  for 
the  benefit  of  the  ward,  and  not  for  the  relief  of 
the  original  sureties,  who  continue  liable  for  the 
default  of  their  principal,  but  may  use  the  second 
bond  to  enforce  contribution  from  the  parties  to 
it,  as  in  other  cases  where  additional  security  is 
given. 

Com.  V.  Cox's  Administrator,  12  C.  442. 
David  Willsy  for  defendant  in  error. 
A  distinction  is  evidently  made  in  the  8th  sec- 
tion of  the  Act  of  29th  March,  1832,  between 
property  and  estate,  the  one  referring  to  personal 
property  and  the  other  to  real  estate.  It  is  pro- 
vided that  the  guardian  *'  shall  deliver  up  the  said 
property,''  etc.,  the  property  referred  to  being 
that  in  his  manual  possession,  /.  e.,  personal  pro- 
perty. It  is  true  he  has  the  management  of  the 
real  estate  of  his  ward,  receiving  the  rents,  issues, 
and  profits,  but  i\\t -estate  itself  is  in  the  minor, 
and  the  guardian  does  not  hold  it  so  as  to  deliver 
it  up.  The  bond  is,  therefore,  only  security  for 
the  property  of  the  minor  which  he  receives,  in- 
cluding the  rents  accruing  from  the  real  estate. 

The  case  of  an  administrator  is  analogous. 
The  sureties  on  his  administration  bond  are  not 
in  any  way  liable  for  the  proceeds  of  the  real 
estate. 

Reed  v.  Commonwealth,  ii  S.  &  R.  441. 

Beale  v.  Commonwealth,  17  Id.,  392. 

Commonwealth  v.  Gibson,  8  W.  214. 

Commonwealth  v.  Hilgert,  5  Sm.  286. 
So  too  the  sureties  upon  the  official  bond  of  a 
Register. of  Wills  cannot  be  held  liable  for  his 


failure  to  pay  over  to  the  Commonwealth  collateral 
inheritance  tax  collected  by  him,  even  although 
he  neglected  to  give  the  special  bond  required 
by  the  Act  of  2 2d  March,  1841.  Paxson,  J.,  in 
Lloyd  V,  Commonwealth  (35  Leg.  Int.  171),  re- 
fers to  the  marked  distinction  between  a  statutory 
bond  and  one  given  as  cumulative  security  under 
an  order  of  Court  for  the  protection  of  the  inter- 
est of  a  minor. 

June  23,  1879.  The  Court.  The  Court 
refused  to  charge  the  defendants,  sureties  of  John 
H.  Myers,  guardian  of  Savannah  I.  Hartzel,  child 
of  Lebright  E.  Hartzel,  for  the  default  in  his  ac- 
count of  the  proceeds  resulting  from  a  sale  of 
the  real  estate  of  his  ward,  under  the  order  of 
August  21,  1865. 

This,  we  think,  was  right.  A  guardian  has  by 
virtue  of  his  appointment  no  power  to  alien  the 
land  of  the  minor  or  minors  of  whom  he  has 
charge ;  that  power  is  conferred  by  statute,  and 
only  under  and  subject  to  prescribed  conditions. 
It  is  a  power  entirely  separate  and  distinct  from 
that  conferred  by  the  appointment,  the  latter 
embracing  only  the  management  of  the  minor's 
realty.  The  statute  under  which  these  proceed- 
ings were  had  requires  the  Court,  before  it  con- 
fers such  new  power  upon  the  guardian,  to  see 
that  he  executes  a  bond,  with  sufficient  sureties, 
conditioned  for  the  faithful  appropriation  of  the 
proceeds  of  the  proposed  sale.  Thus  we  have  a 
collateral  provision  complete  in  itself,  and  de- 
signed to  be  operative  in  cases  not  embraced  in 
or  contemplscted  by  the  original  appointment. 
It  thus  necessarily  results  that  one  who  becomes 
surety  for  a  guardian  does  so  in  view  of  the  duties 
and  obligations  which  the  law  then  imposes  upon 
his  principal,  and  with  the  knowledge  that,  should 
a  sale  of  land  become  necessary,  with  the  grant 
of  new  power  required  for  that  purpose,  new 
and  ample  security  will  be  provided.  The  sureties 
of  the  guardian  are  liable  for  all  moneys  or  pro- 
perty that  may  come  into  his  hands  under  the 
original  power,  and  we  therefore  hold  them  to 
such  liability  where  money  came  into  his  hands 
froip  proceedings  in  partition.  (Lloyd  v.  Com., 
35  Leg.  Int.  171.)  But  in  such  case  there  is  no 
new  power  conferred  upon  the  guardian,  he  takes 
by  virtue  of  his  original  appointment. 

In  this  then  is  the  distinction :  in  the  one  case 
the  guardian  takes  the  property  by  virtue  of  his 
original  power,  in  the  other  only  by  virtue  of  a 
new  power  conferred  by  the  order  of  sale,  and  this 
also  distinguishes  the  responsibilities  of  the  two 
classes  of  sureties;  they  are  independent  and 
their  obligations  are  distinct. 

The  case  of  Beale's  Exrs.  v.  Commonwealth 
(17  S.  &  R.  392),  though  depending  upon  an 
administration  bond,  is  nevertheless  parallel  to 
the  one  in  hand.    Both  real  and  personal  estate 
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are  in  Pennsylvania  assets  for  the  payment  of 
debts ;  reasoning  from  this  axiom,  the  Court  be- 
low, in  the  case  cited,  held  that  the  sureties  in 
an  administration  bond  were  responsible  for  the 
proceeds  of  real  estate  sold  by  order  of  the  Or- 
phans* Court.     But  in   reversing  the  case  the 
Supreme   Court,  by  Rogers,  J.,  say  that  the 
bond  is  usually  taken  in  double  the  amount  of 
the  goods  and  chattels  which  properly  form  the 
inventory,  and  of  which  the  real  estate  constitutes 
no  part,  and  that  no  surety  considers  himself 
answerable  for  the  value  of  the  land ;  that  the 
bond  required  by  the  Act  justifies  this  construc- 
tion, since  the  condition  only  requires  a  proper 
inventory  of  the  goods  and  chattels  of  the  estate, 
and  a  just  and  legal  disposition  of  them;    that 
the  interest  of  the  estate  requires  nothing  more, 
for  it  is  not  certainly  known  that  the  land  will  be 
wanted  for  the  payment  of  debts,  for,  though  the 
lands  are  assets  in  the  administrator's  hands,  they 
are  so  sub  tnodo  only,  and,  when  a  sale  becomes 
necessary  and  is  ordered,  sufficient  security  must 
be  taken  from  the  administrator  for  the  faithful 
execution   of  the  powers  thus  committed  him. 
Every  word  of  this  reasoning  can  as  well  be  ap- 
plied to  a  guardian.     His  bond  is  conditioned 
only  for  the  proper  management  of  the  property 
and  estate  of  the  minor  under  his  care,  and  for 
its  return  upon  the  order  of  the  Court,  and  his 
bondsmen  have  no  reason  to  believe  that  they 
will  be  responsible  for  a  sale  of  real  estate  which 
the  guardian  has  no  right  to  make.     Such  real 
estate  is  not  assets  in  his  hands  for  the  mainte- 
nance of  his  ward,  but  the  rents,  issues,  and 
profits  thereof  only:    it  is  not  certainly  known, 
that  a  sale  of  land  will  become  necessary,  or  that 
the  Court  will  order  it,  and,  finally,  if  such  sale 
is  ordered,  sufficient  security  must  be  taken  to 
secure  the  proper  disposition  of  the  proceeds 
thereof.     Such,  then,  being  the  accurate  parallel- 
ism of  the  two  cases,  the  one  may  well  be  per- 
mitted to  rule  the  other,  especially  as  in  this  way 
we  the  better  reach  the  justice  and  equity  of  the 
case  in  hand. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J.    Paxson  and  Wood- 
ward, JJ.,  absent. 


Jan,  '79,  165.  March  5,  1879. 

Erdman  et  al.  v.  Barrett, 

Election — Contested  elections — Incumbent  hold- 
it^  over — Tie  vote — Who  may  contest — Who 
are  the  proper  parties  to  contest  in  case  of  tie 
vote. 

Although  the  contingency  be  not  expressly  provided 
for  by  Act  of  Assembly,  it  is  clearly  within  the  spirit  of 
the  Act  that,  when  a  tie  vote  is  returned,  either  party  may 
contest. 


In  the  event  of  a  tie  vote,  and  contest  by  one  candidate' 
the  proceedings  are  against,  and  notice  thereof  is  to  be 
given  to  the  other  candidate.  The  incumbent  holding 
over,  although  indirectly  interested,  is  in  no  wise  a  party 
to  the  contest. 

Certiorari  to  the  Quarter  Sessions  of  Bucb 
County. 

Petition  by  H.  M.  Erdman  et  ^/.,  contesting 
the  election  of  prothonotary,  held  November  5, 
1878. 

The  general  certificate  of  result  of  election, 
filed  in  the  office  of  the  prothonotary,  certified 
that  Thomas  T.  Ochs  received  7610  votes, 
Thomas  L.  Folwell  7610  votes,  and  William 
Martien  161  votes  for  the  office  of  prothonotary. 

The  petition  alleged  that  no  one  was  returned 
elected,  inasmuch  as  there  was  a  tie  vote  between 
the  two  highest  candidates ;  that  the  election  was 
undue  and  illegal ;  that  Thomas  T.  Ochs  was 
duly  elected ;  and  prayed  for  a  rule  to  answer 
upon  James  Barrett,  the  incumbent,  who,  by  vir- 
tue of  the  tie  vote,  claimed  the  right  to  hold  the 
office  until  the  next  election. 

The  rule  was  granted,  and  the  Court  ordered 
notice  of  the  filing  of  the  petition,  together  with 
a  copy  thereof  and  of  the  rule,  to  be  duly  served 
upon  the  **  opposite  party." 

James  Barrett  filed  an  answer  claiming  tk 
right  to  hold  the  office  until  his  successor  ^ould 
have  been  lawfully  chosen. 

Upon  the  hearing,  the  Court,  of  its  own  mo- 
tion, dismissed  the  petition  upon  the  ground  that 
notice  of  the  proceedings  had  not  been  given  to 
Thomas  L.  Folwell,  the  counsel  for  the  petition- 
ers declining  to  make  the  said  Folwell  a  parly. 

W8S)N,  P.  J.,  delivered  the  following  opin- 
ion:— 

**0n  the  8th  of  January,  1879,  for  reasons 
then  verbally  stated,  the  Court  directed  this  pro- 
ceeding to  be  dismissed  ;  a  formal  decree  to  be 
drawn  and  entered  thereafter,  and  also,  if 
thought  proper,  a  written  opinion  to  be  filed 
upon  the  subject.  This  opinion  and  the  decree 
appended  will  therefore  be  filed  as  of  that  day. 

**  I  have  no  doubt  of  the  right  of  a  candidate 
returned  as  having  received  an  equal  number  of 
votes  with  another  candidate  voted  for  at  the 
same  time,  or  of  others  acting  in  his  interest,  to 
contest  the  election  in  the  same  manner  and  to 
the  same  extent  as  when  the  opposing  candidate 
is  returned  as  having  received  a  plurality  of 
votes  and  the  contestant  is  apparently  in  the  mi- 
nority. Where  there  is  a  tie  vote  returned, 
either  party  ought  to  have  the  right  to  contest 
the  election.  This  contingency  is  not  expressly 
provided  for  by  the  Act  of  Assembly  on  the  sub- 
ject, but  the  case  is  clearly  within  the  spirit  of 
the  Act,  and  I  have  no  doubt  of  the  right  of 
either  party  to  proceed  under  it.  If  this  were 
not  so,  then  it  might  happen  that  the  two  highest 
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candidates  returned  as  having  received  an  equal 
number  of  votes  would  both  be  in  a  worse  posi- 
tion than  if  one  of  them  was  apparently  in  the 
minority,  for  both  alike  would  be  without  remedy 
for  the  purpose  of  showing  irregularities  in  the 
election,  and  that  the  one  or  the  other  of  them 
received  a  plurality  of  the  ballots,  and  was  enti- 
tled to  the  office.  The  Act  is  broad  enough  to 
meet  the  case. 

**  The  contest  is  to  be  begun  and  carried  on  in 
the  same  manner,  and  is  to  be  followed  by  the 
same  judgment  as  when  one  candidate  is  appa- 
rently in  the  majority,  and  the  other  in  the  mi- 
nority. The  object  is  to  determine  who  has 
received  the  highest  number  of  votes  legally  cast. 
The  Court  is  to  investigate  the  election,  to  cor- 
rect alleged  errors  when  they  are  shown  to  exist, 
and  to  determine  the  true  result. 

**  Upon  the  presentation  of  the  petition,  a  day 
is  to  be  fixed  for  hearing,  notice  is  to  be  given  to 
the  person  whose  right  of  office  is  contested,  and 
a  rule  served  upon  him  to  appear  and  answer  the 
complaint.  By  the  Act  of  1839,  notice  was  to 
be  given  to  the  *  person  returned.'  The  Act  of 
1874  directs  it  shall  be  given  to  the  'person 
whose  right  of  office  shall  be  contested.'  I  re- 
gard these  provisions  as  the  same.  The  distinc- 
tion between  them  is  verbal,  merely.  The  evi- 
dent design  is  to  provide  for  notice  to  the 
opposing  candidate  who  may  claim  the  office  by 
virtue  of  the  election  in  question.  The  proceed- 
ing is  by  no  means  ex  parte ;  the  hearing  is  to 
be  after  full  notice ;  the  declared  will  of  the 
voters  in  the  choice  of  the  officer  is  to  be  ascer- 
tained if  possible  ;  and  their  verdict  at  the  polls 
is  to  be  respected  and  enforced. 

**We  are  to  inquire  into  and  determine  the 
right  of  office  by  virtue  of  the  election  to  be  in- 
vestigated and  not  by  virtue  of  a  previous  election 
under  which  the  present  prothonotary  holds. 
The  contest  is  between  the  candidates  voted  for ; 
they  only  can  claim  the  right  of  office  under  the 
election  to  be  investigated.  To  my  mind,  it  fol- 
lows clearly  and  necessarily  that  the  notice  in 
this  case  should  have  been  given  to  Mr.  Folwell, 
the  opposing  candidate,  and  not  to  Mr.  Barrett, 
the  present  prothonotary.  Mr.  Barrett,  it  is 
true,  may  be  indirectly  interested,  as  he  will  hold 
the  office  until  his  successor  shall  be  duly  quali- 
fied, but  he  has  no  direct  interest  whatever  in  the 
contest,  and  is  in  no  wise  a  party  to  it ;  whether 
it  result  in  favor  of  the  one  or  the  other  of  the 
candidates  is  a  matter  of  no  more  consequence 
to  him  than  to  any  other  citizen  of  the  county. 

**  If  either  of  them  should  be  declared  elected 
and  become  duly  qualified,  he  must  resign  his 
place  to  his  chosen  successor.  The  burden  of 
maintaining  a  contest  that  is  in  no  sense  his  can- 
not be  thrown  upon  him,  nor  can  he  be  set  up 
as  a  respondent  to  avoid  the  necessity  of  notice 


to  the  real  party  in  interest.  The  notice  in  this 
case,  being  given  to  Mr.  Barrett  only,  is  there- 
fore defective.  The  rule  upon  hinfWas  improvi- 
dently  granted ;  the  attention  of  the  Court  was 
not  called  to  the  fact  that  he  was  named  in  the 
petition  as  respondent,  and  the  rule  asked  for 
upon  him.  It  was  granted  upon  and  notice  di- 
rected to  be  given  to  the  *  opposite  party,*  who 
was  assumed  to  be  Mr.  Folwell,  without  examin- 
ing the  concluding  part  of  the  petition  to  see  who 
was  named.  If  our  attention  had  been  called  to 
the  subject  the  error  would  have  been  corrected 
at  the  time. 

**But  the  remedy  invoked  ought  not  to  be 
defeated  by  the  mistake  that  has  been  made. 
Full  opportunity  should  be  afforded  for  the  in- 
vestigation of  the  election  and  the  correction  of 
alleged  errors  therein,  in  order  that  the  true  re- 
sult may  be  ascertained,  and  the  candidate  who 
has  received  the  votes  of  a  plurality  of  his  fellow- 
citizens  may  be  declared  elected,  and  enjoy  the 
office  to  which  their  choice  has  entitled  him. 
This  may  yet  be  done. 

**If  the  counsel  for  the  petitioners  desire  it, 
we  will  continue  the  proceeding,  fix  another  day 
for  the  hearing,  and  grant  a  rule  now  upon 
Mr.  Folwell  to  appear  and  answer  upon  that 
day. 

**  The  counsel,  after  consultation,  say  they  de- 
cline to  ask  that  this  be  done.  The  Court  will 
not  of  their  own  motion  direct  it.  The  proceed- 
ings are,  therefore,  dismissed  in  accordance  with 
the  following  decree : — 

"  And  now,  to  wit,  January  8,  1879,  this  case 
came  on  to  be  heard  upon  the  petition  and  an- 
swer; and  the  Court  being  of  the  opinion  that 
the  rule  upon  James  Barrett,  the  present  pro- 
thonotary, as  respondent,  was  improvidently 
granted,  and  that  the  notice  to  him  is  defective 
as  not  in  compliance  with  the  Act  of  Assembly 
in  such  case  made  and  provided ;  and  the  coun- 
sel for  the  petitioners  declining  to  ask  that  the 
proceedings  be  continued  to  another  day  to  be 
fixed  for  the  hearing  thereof,  and  a  rule  be  now 
granted  upon  Thomas  L.  Folwell,  who  was  re- 
turned as  a  candidate  voted  for  at  the  election 
and  receiving  an  equal  number  of  votes  with 
Thomas  T.  Ochs,  whose  election  is  claimed  by 
the  petitioners,  to  appear  on  the  day  to  be  so 
fixed,  and  answer  the  complaint  of  the  petition- 
ers; it  is  therefore,  after  due  consideration,  ad- 
judged and  decreed  by  the  Court  that  the  said 
complaint  be  dismissed. 

**  And  the  Court  being  of  opinion  that  the 
facts  set  forth  in  the  petition  constitute  probable 
cause  for  the  complaint  therein,  does  therefore 
direct  that  the  costs  of  the  proceedings  be  paid 
by  the  county." 

The  petitioners  took  this  appeal,  assigning  for 
error  the  dismissal  of  their  petition. 
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Robert  L,  Cope  (with  whom  were  N,  C  and 
J,  D.James),  for  the  appellant. 

Neither  the  petitioners  nor  the  persons  claimed 
by  them  to  have  been  elected,  can  withdraw  the 
petition.   The  public  are  interested  in  the  result. 
Kneas*s  Case,  2  Parsons,  553. 
Mann's  Case,  I  Brewster,  41. 

The  petitioners  should  not  have  been  refused, 
on  the  day  when  the  objection  was  raised, 
leave  to  amend,  so  as  to  bring  in  the  necessary 
parties.  They  had  a  right  to  be  heard  after  a 
reasonable  notice,  which,  by  the  rules,  is  fourteen 
days. 

Rules  of  Equity  Practice,  No.  27. 

If  we  had  asked  to  have  Folwell  made  a 
party,  we  could  not  afterwards  have  objected  to 
his  right  to  contest  on  the  ground  of  laches,  by 
which  he  was,  in  fact,  barred.  Being  so,  the 
decree  could  not  affect  him  ;  he  had  no  interest. 
If  the  opinion  of  the  Court  below  be  adopted, 
then  Martien  should  be  made  a  party  also. 
But  in  that  opinion  it  is  assumed  that  either  Ochs 
or  Folwell  was  elected,  whereas  there  might  in 
truth  have  been  a  tie  vote. 

The  proper  party  to  the  contest  was  the  in- 
cumbent. 

Mark  et  al.  v.  Park,  7  Leg.  Gaz.  55. 

George  Ross  and  Z.  Z.  James,  and  Harman 
Yerkes,  for  the  appellee,  presented  no  paper- 
book,  but  relied  on  the  opinion  of  the  Court 
below. 

March  24,  1879.  The  Court.  We  affirm 
the  proceedings  in  this  case  upon  the  opinion  of 
the  learned  President  of  the  Court  below.  Pro- 
ceedings affirmed. 

Per  Curiam.     Paxson,  J.,  absent. 


Common.  ?3Itaj5— Hato. 


C.  P.  No.  2.  June  14,  1879. 

Ashworth  v.  Addy. 

Attachment  under  Act  of  i86g — Defendant's 

right  to  exemption — Prcutice, 

Rule  to  show  cause  why  the  appraisement 
made  by  the  sheriff  under  the  defendant's  claim 
for  exemption,  should  not  be  set  aside  and  the 
exemption  disallowed. 

An  attachment  had  been  issued  under  the  Act 
of  March  17,  1869  (P.  L.  8),  upon  an  affidavit 
that  the  debt  was  fraudulently  contracted,  and 
that  the  defendant  had  fraudulently  concealed 


his  goods.  Under  this  eleven  bales  of  yarn  were 
attached.  A  rule  to  dissolve  the  attachment  had 
been  discharged,  and  a  judgment  for  want  of  an 
affidavit  of  defence  subsequently  entered.  After 
an  execution  had  been  issued  and  the  sale  adver- 
tised, the  sale  was  postponed  for  the  reason  that 
the  exemption  was  claimed.  Upon  the  appraise- 
ment ten  bales  of  yarn  were  appraised  at  $300 , 
and  one  bale  was  sold. 

A,  Le7vis  Smith,  for  the  rule. 

The  defendant,  by  not  answering  the  affidavit, 
admitted  the  facts  alleged.  And  if  a  man  fraudu- 
lently conceals  his  goods,  he  forfeits  his  right  to 
exemption. 

McCarthy's  Appeal,  18  Sm.  217. 
Emerson  v.  Smiih,  I  Id.  90. 
Yelverton  v.  Burton,  2  C.  354. 

John  J.  Ward,  contra. 

The  Court.  In  an  attachment  under  the 
Act  of  July  12,  1842,  the  defendant  was  held  to 
be  entitled  to  an  exemption  (Waugh  v,  Burket, 
3  Gr.  319) ;  the  Act  of  1869  does  not  differ. 

Rule  discharged. 


C.  P.  No.  3.  March  12,  1879. 

Knap  to  use  v.  Duncan. 

Administrator — Flecuiing — Act  of  22  February ^ 
1834- 
Rule  for  judgment  to  be  levied  de  terris  intesia-- 
toris  and  of  assets  quando  acciderunt. 

In  an  action  of  debt,  the  defendant  pleaded 
the  general  issue  and  died  before  trial.     A  scire 
facias  was  issued  to  substitute  his  administrator 
as  party  defendant,  and  the  latter  being  subse- 
quently ruled  to  plead,  filed  a  plea  of  no  assets, 
whereupon  the  plaintiff  took  the  present  rule. 
Silas  W,  Pettit,  for  the  rule. 
A  plea  of  no  assets  admits  the  debt. 
Saunderson  v.  NichoUe,  i  Shower,  81. 
Bullers  N.  P.  140. 
Lockyer  v.  Coward,  3  Wils.  52. 
Smith  V,  Tateham,  2  Exch.  205. 
The  plea  is  no  longer  necessary,  since  the  Act 
of  24  February,  1834,  §  37;    Purd.  Dig.  426, 
pi.  105. 

Sinclair  v.  Wilson,  3  Penna.  167. 
Sergeant  v,  Ewing,  6  Casey,  75-82. 
It  has  always  been  the  practice  in  this  State, 
even   before  the  Act,  to  enter  the  judgment 
asked  for,   notwithstanding  the  issue  of  *  *  no 
assets**  was  determined  in  favor  of  the  defendant. 
Reed  v.  Commonwealth,  1 1  Serg.  &  Rawle,  442. 
Bank  v.  Stambaugh,  13  Id.  300. 
Wilson  V.  Hurst,  i  Pelers  C.  C.  441. 
Angelo  T.  Freedley  (with  whom  was  E,  Cop- 
pie  MitcheU),  contra. 

Two  insuperable  objections  militate  against 
this  rule, 
(i)  Since  the  Act  of  24  February,  1834,  §  34 ; 
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Purdon,  426,  pi.  102,  a  judgment  cannot  be 
levied  de  terris  intestatoris  without  a  scire  facias 
against  the  heirs  of  the  decedent. 

(2)  The  general  issue  pleaded  by  the  intestate 
is  still  outstanding,  as  original  pleadings  are  not 
affected  by  the  death  of  a  party  after  plea  and 
replication  and  before  trial. 

Clow  V  Brown,  1  Yeates,  324. 

Haussman  v.  Reiss,  33  Leg.  Int  83. 
The  plea  was  an  additional  plea,  and  is  so 
marked.  Nothing  appears  of  record  to  charge 
the  administrator  in  his  representative  capacity. 
But  having  been  ruled  to  plead,  although  impro- 
perly, it  became  his  duty  to  plead  no  assets. 

3  Williams  on  Executors,  [1954]. 

2  Wms.  Saunders,  72  » ,  72  /. 

3  Id.  216. 

Sinclair  v.  Wilson,  3  P^nna.  168. 
Sergeant  v.  Ewing,  6  Casey,  75. 

The  Court.    We  are  of  opinion  that  we  can- 
not grant  this  rule. 
Rule  discharged. 


C.  P.  No.  3.  June  5,  1879. 

Knap  to  use  of  Gatzmer  v.  Duncan, 

Administrator. 

Effect  of  discharge  in  bankruptcy — Collateral 

contract  —  Equitable  pkUntiff  —  Mortgage — 

Flecking, 

Sur  demurrer  to  plea. 

Debt,  by  Charles  Knap  to  the  use  of  William 
H.  Gatzmer  against  the  defendant  as  admin- 
istrator. 

The  narr.  averred  that  in  1872  Gatzmer  con- 
veyed certain  j^remises  to  Knap,  in  considera- 
tion whereof  Knap  executed  a  mortgage  thereon 
for  five  thousand  dollars,  and  gave  his  promissory 
notes  for  ten  thousand  dolku^,  secured  by  an 
additional  mortgage  upon  the  same  premises; 
that  upon  the  same  day,  by  a  sealed  agreement 
between  the  said  Knap  and  the  defendant,  it  was 
recited  that  the  above  conveyance  had  been 
made  to  Knap  solely  for  the  use  and  benefit  of 
the  defendant,  and  that  the  said  mortgages  and 
notes  had  been  executed  on  behalf  of  the  latter, 
and  the  said  defendant  therein  agreed  to  furnish 
and  provide  the  funds  whereby  to  pay,  inter  alia^ 
the  said  mortgages  when  and  as  the  same  should 
become  due  and  payable,  and  thereupon  the  de- 
fendant took  possession  of  the  premises. 

The  contract  itself  Twhich  by  written  agree- 
ment of  counsel  at  the  hearing  was  incorporated 
verbatim  in  the*  narr.)  was  as  follows : — 

Articles  of  Agreement  made  the  twentieth  day  of 
February,  Anno  Domini  one  thousand  eight  hundred  and 
seventy-two,  between  Charles  Knap  of  the  city  of  Wash- 
ington, gentleman,  party  of  the  first  part,  and  John  Collins 
Duncan  and  John  W.  Duncan,  guardians  of  Peter  S.  and 


Sarah  F.  C.  Duncan,  minor  children  of  Martha  Duncan, 
of  the  second  part.  Whereas,  by  indenture  of  this  date, 
intended  to  be  recorded,  William  H.  Gatzmer  and  wife 
granted  and  conveyed  unto  the  party  of  the  first  part 
hereto  and  his  heirs,  the  messuage  and  lot  of  ground  situ- 
ate on  the  east  side  of  Nineteenth  Street,  at  5ie  distance 
of  144  feet  north  of  Arch  Street,  in  the  city  of  Philadel- 
phia, being  No.  1 13  North  Nineteenth  Street,  for  the  price  or 
sum  of  twenty-five  thousand  dollars  (which  said  consider- 
ation includes  also  the  furniture  in  said  messuage,  which 
has  been  also  assigned  and  transferred  by  bill  of  sale  of 
even  date  herewith,  firom  the  said  William  H.  Gatzmer  to 
the  said  party  of  the  first  part),  and  which  said  considera- 
tion was  payable  as  follows,  that  is  to  say,  ten  thousand 
dollars  thereof  beine  a  mortgage  now  existing  upon  the 
said  premises;  five  thousand  dollars  thereof  to  be  secured 
by  a  second  mortgage  bearing  even  date  herewith,  to  be 
executed  by  the  said  Charles  Knap  to  the  said  William 
H.  Gatzmer,  and  the  balance  of  ten  thousand  dollars  to 
be  secured  by  two  promissory  notes  of  five  thousand  dol- 
lars each,  payable,  one  at  twelve  and  the  other  at  fifteen 
months  after  this  date,  with  interest,  to  be  given  by  the 
said  Charles  Knap  to  the  said  William  H  Gatzmer.  Now 
it  b  hereby  covenanted,  understood,  and  agreed  by  and 
between  the  parties  hereto,  their  heirs,  executors,  admin- 
istrators, and  assigns,  in .  manner  following,  that  b  to 
say:— > 

1.  The  said  party  of  the  first  part  has  purchased  the 
said  premises  and  furniture,  and  received  the  conveyance 
thereof,  not  on  his  own  behalf  or  for  his  own  use,  but 
solely  for  the  use  and  benefit  of  the  said  parties  of  the 
second  part,  for  whom  and  on  whose  behalf  he  has  so  ex- 
ecuted the  said  mortgage  and  the  said  two  promissory 
notes. 

2.  The  parties  of  the  second  part  are  to  furnish  and 
provide  the  funds  whereby  to  pay  the  said  mortgage  of 
^(5000,  and  the  two  promissory  notes  when  and  as  the 
same  shall  become  due  and  payable,  and  to  indemnifv  and 
save  harmless  the  said  party  of  the  first  pan  from  all  lia- 
bility by  reason  thereof,  as  well  as  of  and  from  the  said 
mortgage  of  $10,000;  and  upon  the  payment  by  them  of 
the  said  mortgage  of  $5000,  and  the  said  two  promissory 
notes,  and  the  assumption  of  the  said  mortgage  of  $10,000, 
the  said  party  of  the  first  part  shall  and  will  execute  to  the 
said  John  Collins  Duncan  and  the  said  Peter  S.  Duiican 
and  Sarah  F.  C.  Duncan  and  their  heirs,  a  conveyance  of 
said  premises  clear  of  all  encumbrance  other  than  the  said 
mortgage  of  $10,000,  and  also  an  absolute  transfer  of  the 
said  household  furniture. 

3.  In  the  mean  time  the  parties  of  the  second  part  are 
to  enter  into  immediate  possession  of  the  said  premises 
and  furniture,  and  to  pay  for  the  use,  occupation,  and  pos- 
session thereof,  to  the  said  party  of  the  first  part,  the  sum 
of  fifteen  hundred  dollars  a  year,  which  sum  Is  to  be  ap- 
plied by  the  said  party  of  the  first  part  to  the  payment  of 
the  interest  on  the  said  encumbrances.  The  said  rent  to 
be  apportioned  up  to  the  date  of  the  said  conveyance  so 
to  be  made  by  the  said  party  of  the  first  part. 

4.  The  taxes,  water  rent,  and  repairs  to  be  paid  by  the 
said  j)arties  of  the  second  part,  who  are  also  to  keep  the 
furniture  insured  for  five  thousand  dollars. 

In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 
Charles  Knap,  [seal] 

JOHN  Collins  Duncan,  [seal  ] 

OHN  W.  Duncan,  Guardian,  [seal.] 
Sealed  and  delivered  in  presence  of  us. 
H.  P.  Muirheid, 
Wm.  Sharp. 

The  narr.  further  averred  that  the  said  defen- 
dant failed  to  pay  the  said  mortgages  at  their 
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maturity,  and  that  at  the  sheriffs  sales  thereunder, 
at  the  suit  of  Gatzmer,  a  deficiency  had  occurred, 
for  the  amount  whereof  this  action  was  brought. 

The  plaintiffs  counsel  being  niled  to  file  his 
warrant  of  attorney,  filed  a  warrant  executed  by 
both  Knap  and  Gatzmer. 

The  defendant  pleaded  that  since  the  making 
of  the  various  agreements  in  the  said  narr.  re- 
cited, and  the  arising  of  the  indebtedness  therein 
averred,  and  since  the  commencement  of  this 
action,  the  plaintiff  had  been  duly  adjudicated 
an  involuntary  bankrupt  in  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  had  been  duly  discharged 
from  all  liability  to  debts  existing  prior  to  that 
date  (reciting  the  proceedings  and  discharge); 
wherefore,  as  the  plaintiff  was  discharged  from 
all  liability  to  the  said  Gatzmer  in  respect  to  the 
subject-matter  of  this  action,  the  defendant 
prayed  judgment,  etc. 

Gatzmer  demurred  to  this  plea. 

(i)  Because  neither  the  adjudication  nor  dis- 
charge of  Charles  Knap  in  bankruptcy  can  affect 
the  liability  of  the  defendant's  intestate  to  W.  H. 
Gatzmer,  the  equitable  and  real  plaintiff. 

(2)  Because  such  adjudication  and  discharge, 
having  both  occurred  since  the  rights  of  said 
Gatzmer  were  fixed  by  the  institution  of  this 
suit,  cannot  affect  the  liability  of  defendant's  in- 
testate to  the  said  plaintiff. 

Joinder  in  demurrer. 

Si/as  W,  Pettit,  for  demurrer. 

The  rights  of  Gatzmer  cannot  be  affected  by 
the  acts  of  Knap.  Gatzmer  is  the  party  for 
whose  benefit  the  agreement  between  Knap  and 
the  defendant's  intestate  was  made,  and  is  enti- 
tled to  sue  upon  it. 

Campbell  v.  Shrum,  3  Watts,  60. 
Taylor  v,  Preston,  29  P.  F.  Smith,  436. 
Moore*s  Appeal,  6  Weekly  Notes  Cases,  474. 

Angela  T,  FreedUy  and  E.  Coppie  Mitchell, 
contra. 

Gatzmer  has  no  individual  cause  of  action. 
He  was  neither  privy  to  the  agreement  nor  the 
consideration  therefor,  nor  was  it  made  for  his 


use  or  benefit.  Gatzmer  accepted  Knap  as  his 
debtor,  and  the  agreement  was  a  collateral  un- 
dertaking to  indemnify  Knap  from  loss,  and 
widely  differs  from  cases  where  a  grantee  deducts 
the  amount  of  an  encumbrance  from  the  consider- 
ation and  then  expressly  agrees  to  pay  the  holder 
of  the  encumbrance.  The  defendant  never  ac- 
quired the  legal  title,  but  simply  paid  a  rent 
under  the  agreement.  Had  the  agreement  been 
by  parol,  Gatzmer  could  not  have  maintained 
assumpsit  in  his  own  name. 

Blymire  v.  Boistle,  6  Watts,  182. 
De  Bolle  v.  Pcnna.  Co.,  4  Wharton,  68. 
Ramsdale  v.  Horton,  3  Barr,330. 
Finney  v,  Finney,  4  Harris,  380. 
Hamilton  v.  Brown,  6  Id.  87. 
Peterson  v,  Lothrop,  10  Casey,  223. 
Campbell  v,  Lacock,  4  Wright,  446. 
Grubbs'  Appeal,  16  P.  F.  Smith,  117. 
Kountz  V,  Holthouse,  4  Norris,  235. 
Mississippi  R.  R.  v.  Southern  R.  R.,  4  Brewster, 
79;  s.  c,  8  Philada.  107. 

Moreover  a  warrant  of  attorney  has  been  filed 
by  Knap.  The  effect  of  Knap's  bankruptcy  is 
twofold : 

1.  All  pending  suits  abate  unless  prosecuted 
by  the  assignee. 

Bump  on  Bankruptcy  (10  ed.),  546  et  seq. 

Lacy  V,  Rockett,  1 1  Alabama,  1002. 

Springer  v,  Vanderpool,  4  Edward  Ch.  Cas.  362. 

2.  As  Knap's  liability  to  Gatzmer  was  dis- 
charged, so  the  liability  of  the  defendant  to 
plaintiff  .is  likewise  discharged. 

If  Gatzmer  has  no  independent  right  of  action 
the  form  of  the  action  cannot  avail  him,  for  it  is 
well  settled  that  a  use  plaintiff  is  subject  to  any 
defence  valid  against  the  legal  plaintiff,  and  that 
a  defendant  can  only  attack  the  legal  title. 
Armstrong  v,  Lancaster,  5  Watts,  68. 
KcKinneyv.  MehafFey,  7  Watts  A^Sergeant,  278, 
Com.  V,  Lightner,  9  Id.  118. 
Chambers  v,  Davis,  3  Wharton,  40,  48. 
Com.  V,  Shuman,  6  Harris,  346. 
Memphis  v,  Wilcox,  12  Wright,  168. 

C.  A.  V. 
June  6,  1879.    The  Court.    Demurrer  over- 
ruled  and  judgment  entered  for  defendant. 
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gjtipreme  €owrt. 


May  '79,  151  and  152.  June  9,  1879, 

City  of  Williamsport  v.  The  Common- 
wealth ex  rel.  Bair  and  Shenk. 

Mandamus —  When  issued  to  compel  payment  of 
interest  on  city  bonds — What  no  defence  to 
attachment  for  not  obeying — Mandamus  is 
a  civil  proceeding  under  Act  of  March  jo, 
iSySf  relating  to  change  of  venue — One  pre- 
senting coupons  for  payment  need  not  show 
title. 

A  peremptory  mandamus  may  be  issued  against  a  city 
treasurer  to  compel  him  to  apply  money  in  his  hands,  al- 
ready appropriated  to  other  uses  by  city  councils,  to  the 
payment  of  overdue  interest  on  city  bonds,  provided  the 
withdrawing  of  the  amount  from  the  treasury  will  not  em- 
barrass, much  less  stop  the  wheels  of  the  city  government. 

A  city  cannot  require  thoae  who  present  for  payment 
coupons  cut  from  its  bonds  to  give  the  numbers  of  the 
bonds,  and  to  give  a  history  of  their  claim  of  title  thereto. 

It  is  no  defence  on  the  part  of  a  city  treasurer,  as  against 
an  attachment  for  not  obeying  a  mandamus,  that  the 
amount  of  coui>ons  presented  was  largely  in  excess  of  the 
amount  in  hand,  and  that,  therefore,  he  cannot  discrimi- 
nate between  them. 

A  mandamus  is  a  civil  proceeding  within  the  meaning 
of  the  Act  of  March  30,  1875  (P-  L.  35),  relating  to 
changes  of  venue. 

Commonwealth  v.  Commissioners  of  Lancaster  Co.,  6 
Binn.  5,  distinguished. 

Error,  and  certiorari,  to  the  Common  Pleas  of 
Columbia  County,  to  which  county  the  venue 
had  been  changed  from  Lycoming  County  under 
the   provisions  of  the  Act  of  Wbarch  30,  1875 

(P-  L.  35)- 

The  writ  of  error  was  taken  to  a  final  order  of 
the  Court  below  in  the  nature  of  a  mandamus, 
requiring  Daniel  Longsdorf,  treasurer  of  the  city 
of  Williamsport,  to  pay  overdue  interest  pn  cer- 
tain bonds  of  said  city.  , 

The  certiorari  was  taken  to  review  the  action 
of  the  Court  below  in  granting  an  attachment 
against  the  said  Daniel  Longsdorf,  treasurer,  for 
non-compliance  with  said  order. 

The  material  facts  of  the  case  were  these :  By 
the  decision  and  decree  of  the  Supreme  Court  in 
the  case  of  Williamsport  v.  Commonwealth  ex 
rel.  Bair  and  Shenk  (3  Norris,  487 ;  s.  c,  4 


Weekly  Notes,  385),  filed  Oct.  i,  1877,  the 
treasurer  of  the  city  of  Williamsport  was  ordered 
to  apply  any  poney  in  the  treasury  of  said  city, 
not  otherwise  appropriated,  to  the  pa)rment  of 
the  accrued  interest,  or  overdue  coupons,  on  cer- 
tain bonds  of  the  city  known  as  **  Series  A." 
In  pursuance  of  this  decree  a  peremptory  man- 
damus was  issued  by  the  Court  of  Common  Pleas 
of  Columbia  County  on  November  3,  1877,  di- 
rected to  the  councils  of  the  city  of  Williams- 
port, and  the  said  Longsdorf,  treasurer  thereof. 
On  December  3,  1877,  ^^^  Court  granted  a  rule 
to  restrain  the  said  treasurer  from  paying  out  any 
money  in  his  hands,  so  much  of  which  rule  was, 
on  December  12, 1877,  rescinded  as  to  allow  the 
payment  by  him  of  the  necessary  running  ex- 
penses of  the  city.  On  January  4,  1878,  the 
Court  again  granted  a  rule  on  the  said  treasurer 
to  show  cause  why  he  should  not  be  restrained 
from  paying  out  any  money  in  his  hands.  Tes- 
timony was  taken,  and  on  March  13,  1878,  the 
rule  was  discharged,  on  the  ground  that  it  had 
been  shown  that  the  amount  of  money  in  the 
treasury  was  no  more  than  was  necessary  for  the 
current  expenses  of  the  city,  and  also  because  it 
had  been  testified  by  the  city  officials  that  coun- 
cils were  proceeding  to  levy  and  collect  the  tax 
required  by  the  mandamus,  as  soon  as  practicable. 
In  May,  1878,  the  city  councils  passed  an  ordi- 
nance levying  a  tax,  the  whole  of  which  was 
appropriated  by  them  to  pay  current  city  ex- 
penses. The  duplicates  were  at  once  placed  in 
the  hands  of  the  city  treasurer,  and  collections 
were  made  by  him.  No  provision,  however, 
was  made  by  them  for  the  payment  of  the  over- 
due interest  on  the  city  bonds,  until  September, 
1878,  when  an  ordinance  was  passed  levying  a 
tax  for  this  purpose,  under  the  provisions  of  the 
Act  of  March  22,  1870  (P.  L.  535),  but  no 
effort  was  made  to  collect  this  tax,  nor  were  any 
duplicates  handed  to  the  city  treasurer  for  col- 
lection until  February  28,  1879.  ^^  February 
II,  1879,  ^^6  Court  granted  a  rule  upon  the  said 
Longsdorf  to  show  cause  why  he  should  not  ap- 
ply the  amount  then  in  his  hands  as  city  treasurer 
in  payment  of  overdue  interest  on  the  said  bonds. 
Answers  were  filed  both  by  Longsdorf  and  the 
city  councils,  and  the  evidence  of  the  treasurer 
and  controller  taken,  showing  that  the  whole  fund 
in  the  treasury  was  not  necessary  for  the  city  ex- 
penses of  the  current  year.  After  hearing,  the 
rule  was,  on  March  10, 1879,  made  absolute  upon 
the  treasurer  to  pay  J8000  of  the  amount  then 
found  to  be  in  his  hands  on  account  of  the  inte- 
rest of  the  city  bonds  known  as  Series  A. 

To  this  order  the  present  writ  of  error  was 
taken  by  defendants. 

The  said  treasurer  did  not  comply  with  this 
order,  but  filed  an  answer  which  set  forth  inter 
alia  (i)  that  he  had  been  advised  to  require  all 
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persons  presenting  coupons  for  payment  to  give 
him  the  numbers  of  the  bonds,  and  to  trace  their 
title  thereto;  (2)  that  he  had  paid,  out  of  said 
$8000,  judgments  recovered  on  coupons  amount- 
ing to  I2999.29. 

The  same  day  the  Court  ordered  an  attach- 
ment to  issue  against  him  for  contempt  of  Court, 
unless  he  should  on  or  before  the  third  day  of 
April,  then  next,  pay  the  sumof  J5000  upon  those 
coupons  which  should  be  first  presented  for  pay- 
ment under  the  order  of  March  10,  1879. 

Longsdorf  did  not  pay  the  said  sum,  and  be- 
fore April  3,  this  writ  of  certiorari  was  taken  by 
him  to  review  the  action  of  the  Court  in  award- 
ing this  attachment. 

H,   C.  McCormick  {H,    W,    Watson,  City 
Solicitor,  with  him),  for  plaintiffs  in  error. 

There  is  no  money  in  the  treasury  except  that 
assessed  for  the  current  expenses  of  the  city. 
The  operation  of  this  writ  of  mandamus  would 
withdraw  J8000  from  the  purpose  for  which  it  is 
held,  and  creditors  must  not  be  allowed  thus  to 
stop  the  wheels  of  the  city  government. 

Commonwealth  ex  rel.  v.  Commissioners  of  Phila., 

I  Wb.  I. 
Commonwealth  v.  Commissioners  of  Phila.,  2  Wh. 

286. 
Commonwealth  v.  Floyd,  2  Pitts.  R.  345. 
There  is  a  right  on  the  part  of  the  city  treasurer 
to  make  inquiry  as  to  the  title  to  the  coupons 
presented  for  payment.  The  amount  of  coupons 
to  be  presented  was  largely  in  excess  of  $8000. 
The  city  treasurer  could  not  discriminate  between 
them,  and  could  not,  therefore,  pay  any  of  them. 
The  Act  of  March  30,  1875,  provides  only  for  a 
change  of  venue  **  in  any  civil  cause  in  law  or 
equity.'*  A  proceeding  by  mandamus  is  not 
within  the  Act. 

Commonwealth  ex  rel.  Witmcr  v.  Commissioners  of 
Lancaster  Co.,  6  Binn.  5. 
The  Act  of  June  14,  1836  (P.  L.  626),  re- 
stricts the  powers  of  the  Courts  of  Common 
Pleas  in  issuing  writs  of  mandamus  to  the  limits 
of  their  respective  counties.  The  action  of  the 
Court  of  Columbia  County  was,  therefore,  er- 
roneous. 

Wolf  V.  Commonwealth,  14  P.  F.  Smith,  252. 
Whitemarsh  Tp  v.  Pa.  &  R.  R.  Co., 8  W.  &  S.  365. 
B.  S.  BefUUy,Jr,,J.   O.  Parker,  and  /.  A. 
Beeber,  contra. 

The  facts  testified  to  before  the  Court  below 
show  that  this  ^8000  is  unnecessary  for  payment 
of  current  city  expenses,  and  should,  therefore, 
be  appropriated  to  pay  the  overdue  interest  on 
the  city  bonds.  It  would  be  impossible  for  the 
holders  of  coupons  to  give  the  title  to  every  bond, 
much  less  to  every  coupon.  These  latter  are  as 
much  negotiable  securities  as  bank  notes.  A 
mandamus  has  all  the  qualities  and  attributes  of 
a  civil  action,  and  is,  therefore,  within  the  Act 
of  March  30,  1875. 

High  on  Extraordinary  Legal  Remedies,  p.  10,  {  8. 


Commonwealth  ex  rel.  v.  Commissioners  of  Alle- 
gheny County,  8  Casey,  221. 
The  original  mandamus  issued  from  the  Court 
of  Common  Pleas  of  Lycoming  Co.,  within 
which  venue  Williamsport  lies.  All  orders  sub- 
sequent thereto  were  simply  the  execution  pro- 
cess of  the  Court.  No  exception  can  be  taken 
to  want  of  jurisdiction  after  judgment  and  decree 
in  the  Supreme  Court. 

June  23,  1879.  The  Court.  The  proceed- 
ing out  of  which  the  orders  complained  of  grew, 
was  a  writ  of  peremptory  mandamus  issued  at 
the  relation  of  certain  creditors  of  the  city  of 
WiUiamsport,  to  compel  the  councils  of  said  city 
to  make  provision  for,  and  pay  the  arrears  of 
interest  due  upon  its  bonds,  and  to  provide  for  the 
accruing  interest.  The  question  of  the  validity 
of  these  bonds  was  before  this  Court,  and  settled 
in  City  of  Williamsport  v.  The  Commonwealth 
ex  rel.  Bair  and  Shenk  (3  Norris,  487).  In  af- 
firming the  judgment  in  that  case  we  said:  "We 
do  not  mean  to  deprive  the  city  of  any  special 
defence  to  any  particular  bond  or  bonds  in  Series 
A,  and  not  embraced  in  this  suit."  This  was 
intended,  as  the  language  implies,  out  of  abund- 
ance of  caution,  to  save  the  right  of  the  city  to 
make  any  special  defence,  not  set  up  in  that  suit, 
to  any  special  bond  or  bonds  not  embraced 
therein.  It  was  not  intended,  nor  can  we  allow 
it  to  be  used  as  a  pretext  for  not  paying  the  inte- 
rest on  all  bonds  whatever.  It  was  a  part  of  our 
judgment  **that  the  treasurer  of  the  city  of 
Williamsport  do  forthwith  apply  any  money  now 
in  the  treasury  of  said  city,  and  not  otherwise 
appropriated,  to  the  payment  of  the  accrued  in- 
terest or  coupons  now  overdue  on  said  bonds 
known  as  Series  A.'*  The  record  now  before  us 
discloses  the  fact  that  since  our  judgment  was  en- 
tered, October  4, 1877,  t^e  Court  below  has  been 
constantly  engaged  in  an  attempt  to  enforce  our 
decree.  It  issued  a  peremptory  mandamus  on 
Nov.  3,  1877,  2ind  the  docket  entries  since  that 
time,  and  up  to  the  month  of  April,  1879,  ^^^^ 
the  present  writ  of  error  and  certiorari  were  lUed, 
show  an  unusual  degree  of  activity,  with  results 
not  -encouraging  to  holders  of  municipal  bonds. 
Passing  by  those  matters  which  are  not  material, 
we  come  to  those  orders  of  the  Court  below  of 
which  complaint  is  now  made,  and  which  are 
assigned  for  error.  First,  we  have  the  order  of 
March  10,, 1879,  by  which  the  treasurer  of  the 
city  of  Williamsport  was  directed  to  pay  the  sum 
of  I8000  on  overdue  interest  on  bonds  known  as 
Series  A.  This  order  was  made  upon  a  rule 
granted  Feb.  11,  1879,  ^"^  Daniel  Longsdorf, 
treasurer  of  said  city,  to  show  cause  why  he  should 
not  apply  the  amount  in  his  hands  as  treasurer 
in  payment  of  overdue  interest  on  the  said  bonds, 
which  was  due  and  payable  prior  to  the  third  day 
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of  November,  1879.  To  this  particular  order  a 
writ  of  error  was  taken,  and  we  are  called  upon 
to  pass  upon  its  propriety. 

Somewhat  similar  rules  to  show  cause  had  pre- 
viously been  discharged  by  the  Court  below  upon 
the  ground  that  a  mandamus  or  statutory  execu- 
tion ought  not  to  be  enforced  to  the  extent  of 
withdrawing  from  the  city  treasury  the  funds  ab- 
solutely needed  for  the  ordinary  expenses  of  the 
city.  A  previous  order  to  pay  had  been  vacated 
ex  parte  upon  the  city  coming  in  and  showing 
that, all  the  money  in  the  treasury  would  be  re- 
quired to  defray  expenses  up  to  Sept.  i,  1878. 
Says  the  learned  Judge :  **  It  was  also  contended 
that  there  was  no  occasion  for  the  order,  and  it 
was  testified  by  officials  of  the  city  that  the  coun- 
cils were  proceeding  to  levy  and  collect  the  tax 
required  by  the  mandamus  in  this  case  as  early  as 
practicable.  In  view  of  these  facts  we  discharged 
the  rule.  If  what  was  then  stated  would  be  the 
case,  had  been  actually  carried  out,  there  would 
have  been  no  occasion  for  this  rule.  It  is  now 
one  year  since  that  hearing  was  had,  the  in- 
terest has  not  been  paid,  and  the  facts  presented 
in  answer  to  this  rule  are  nearly  identical  with 
those  testified  before  us  at  that  time.*'  The 
learned  Judge,  after  ascertaining  that  the  with- 
drawal of  the  sum  of  f  8000  from  the  treasury 
would  not  embarrass,  much  less  stop  the  wheels 
of  the  municipality  for  the  fiscal  year  ending 
April  I,  1879,  naade  the  order  which  is  the  sub- 
ject of  this  contention.  In  doing  so  he  was 
clearly  right;  in  his  own  words  it  was  giving  *'to 
the  creditors  referred  to  in  the  rule,  a  small  por- 
tion of  what  under  the  decree  of  the  Supreme 
Court  they  were  entitled  to  months  since." 

We  now  come  to  the  subsequent  order  of 
March  29,  1879.  The  city  treasurer  having  neg- 
lected and  refused  to  comply  with  the  order  of 
March  10,  to  pay  over  the  money  referred  to,  he 
was  duly  notified  that  an  application  would  be 
made  to  the  Court  of  Common  Pleas  on  the  29th 
of  March,  1879,  ^^^  ^^  attachment  against  him 
for  contempt  in  disobeying  the  said  order.  The 
treasurer  appeared  on  the  said  day,  and  filed  an 
answer  under  oath,  disavowing  generally  any  in- 
tention of  committing  a  contempt,  and  setting 
forth  specifically,  as  reasons  for  not  having  com- 
plied with  the  order  of  the  Court,  inter  alia,  the 
following:  (i)  that  the  city  solicitor  had  ad- 
vised him  to  require  all  persons  holding  coupons 
for  interest  maturing  prior  to  Nov.  3,  1877,  ^^ 
give  him  the  numbers  of  the  bonds,  the  names 
of  the  owners,  and  from  whom  the  title  to  the 
same  was  derived,  in  order  that  he,  the  said  trea- 
surer, might  report  the  same  to  councils  with  a 
view  to  ascertain  whether  or  not  there  was  any 
specific  defence  to  the  payment  of  any  of  the 
coupons  so  presented ;  (2)  that  the  said  treasurer 
had  paid  out  of  said  sum  judgments  recovered  on 


coupons  amounting  to  f  2999. 29.  There  were  a 
number  of  other  matters  set  up  in  the  answer 
which  we  do  not  consider  it  important  to  notice. 
The  Court  below  recognized  the  payment  of 
$2999. 29  as  proper;  but  the  remaining  reasons 
were  possibly  regarded  as  frivolous,  as  on  the 
same  day  the  rule  for  attachment  for  contempt 
was  made  absolute,  and  the  attachment  directed 
to  issue  against  Daniel  Longsdorf,  treasurer,  <<  un- 
less he  shall  on  or  before  the  third  day  of  April 
next  pay  the  sum  of  f  5000  now  in  his  hands 
upon  those  coupons  maturing  prior  to  Nov.  3, 
1877,  which  were  first  presented  to  said  treasurer 
for  payment  under  said  order  of  March  10, 
1879."  The  treasurer  did  not  pay,  and  before 
the  3d  of  April  arrived  removed  the  record  and 
proceeding  to  this  Court  upon  a  writ  of  certiorari. 

There  was  nothing  in  the  answer  of  the  trea- 
surer to  cause  the  Court  below  to  hesitate,  much 
less  to  require  discussion  here.  That  it  is  the 
duty  of  the  holder  of  a  coupon,  a  thing  that 
passes  by  delivery  like  a  bank  note,  to  give  a 
history  of  such  coupon,  with  the  chain  of  title,  at 
the  counter  where  he  demands  payment,  is  a 
proposition  that  need  not  be  seriously  considered. 
A  coupon  is  always  numbered  with  the  number 
of  the  bond  from  which  it  is  cuU  This  enables 
the  owners  of  stolen  bonds  to  stop  the  payment 
of  the  coupons.  But  it  was  never  supposed  that 
by  stopping  the  payment  of  the  coupon  you  could 
thereby  ascertain  if  the  bond  were  stolen.  If 
the  city  of  Williamsport  has  a  just  defence  to  one 
or  more  bonds,  the  fact  must  certainly  be  known 
to  the  authorities,  with  the  date  and  number  of 
the  bond,  and  the  name  of  the  person  to  whom 
issued,  and  a  proper  notice  from  them  to  the 
treasurer  would  enable  him  to  decline  payment 
for  such  reason  when  such  coupons  are  presented. 
But  payment  ought  not  to  be  declined  for  frivo- 
lous reasons.  In  the  absence  of  any  notice  from 
the  city  authorities  not  to  pay  particular  coupons 
by  reason  of  a  defence  to  the  bonds  to  which 
they  belonged,  the  city  treasurer  incurred  no  re- 
sponsibility by  payment.  The  order  of  the  Court 
would  be  a  full  protection  for  him  (Monaghan  v. 
The  City,  4  Casey,  207 ;  In  re  Sedgley  Avenue, 
7  Weekly  Notes,  i).  Equally  untenable  was 
the  position  that  because  the  amount  of  coupons 
presented  was  largely  in  excess  of  the  amount  of 
money  on  hand,  $8000,  he  could  not  discrimi- 
nate between  them,  and  must,  therefore,  decline 
to  pay  any  of  them. 

A  further  objection  was  made  to  the  orders  of 
March  10  and  March  29,  that  the  Act  of  Assembly 
of  March  30,  1875,  does  not  authorize  a  change 
of  venue  in  proceedings  by  mandamus,  and  con- 
sequently the  Court  of  Common  Pleas  in  Colum- 
bia County,  to  which  the  cause  has  been  removed, 
had  no  jurisdiction.  It  was  certainly  late  to  make 
this  objection,  after  a  final  decree  in  this  Court. 
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We  will,  however,  consider  it  as  if  the  point  had 
been  made  at  ah  earlier  stage  in  the  proceedings. 
The  Act  of  March  30, 1875  (P.  L.  35),  provides 
"That  changes  of  venue  shsdl  be  made  in  any 
civil  cause  in  law  or  equity  depending  in  any  of 
the  Courts  of  this  Commonwealth,"  in  the  par- 
ticular cases  specified  in  said  Act.  It  was  not 
denied  that  the  cause  was  removed  for  one  of 
the  reasons  enumerated  in  the  Act,  but  it  was 
alleged  that  a  mandamus  was  not  **  a  civil  cause 
in  law  or  equity,'*  and  the  case  of  Com.  v.  The 
Commissioners  of  Lancaster  County  (6  Binney, 
5),  was  cited  in  support  of  this  view.  A  careful 
examination  of  that  case,  however,  will  show 
that  it  is  not  authority  for  any  such  principle. 
It  was  a  rule  for  a  mandamus,  issued  out  of  this 
Court  upon  the  Commissioners.  The  jurisdiction 
was  denied  for  the  reason  that  the  Act  of  24 
February,  1806,  declared  that  "the  Supreme 
Court  shall  have  no  jurisdiction  in  civil  cases.*' 
The  Court  sustained  its  jurisdiction  upon  the 
ground  that  it  was  manifestly  the  intent  of  the 
Legislature  by  the  Act  in  question  not  to  take 
away  the  mandamus  jurisdiction  from  the  Su- 
preme Court,  for  the  reason  that  at  that  time  the 
Common  Pleas  had  no  power  to  issue  such  writs. 
Says  TiLGHMAN,  C.  J.,  "At  the  time  the  law  was 
passed  the  Supreme  Court  were  overwhelmed 
with  business  arising  from  civil  actions  com- 
menced in  the  city  and  county  of  Philadelphia. 
Before  the  year  1786  no  such  actions  were  com- 
menced in  this  Court,  and  it  was  judged  proper 
to  place  its  jurisdiction  on  the  same  footing  that 
it  formerly  stood."  The  Court  in  placing  a 
construction  upon  the  language  of  the  Act  of 
1806,  viery  properly  looked  to  the  mischief  to  be 
remedied.  Therefore,  whilst  it  was  admitted 
that  the  term  "civil  cases"  in  its  broadest  sense 
might  include  the  case  of  a  mandamus,  yet,  in 
its  application  to  the  mischief,  it  must  be  held  to 
mean  "civil  actions,"  which  in  common  par- 
lance do  not  comprehend  writs  of  mandamus, 
certiorari,  habeas  corpus,  etc.  Turning  now  to 
the  Act  of  1875,  ^t  is  plain  to  see  that  a  manda- 
mus is  as  much  within  the  mischief  sought  to  be 
remedied  as  any  other  cause.  Without  going 
over  the  details  of  the  Act  in  which  a  change  of 
venue  may  be  had,  we  will  refer  only  to  two  of 
the  reasons  assigned :  *  *  Whenever  the  Judge  who 
by  law  is  required  to  try  or  hear  the  same  shall 
be  personally  interested  in  the  event  of  such 
cause,  or  in  the  question  to  be  determined  there- 
by;" and  (2)  "Whenever  any  near  relation  of 
such  Judge  shall  be  a  party  to  any  such  cause,  or 
interested  in  the  event  thereof."  These  reasons 
for  a  change  of  venue  apply  with  as  much  force 
to  a  mandamus  as  to  any  other  form  of  proceed- 
ing. The  Act  in  question  is  remedial,  and  must 
have  a  liberal  interpretation.  The  tendency  of 
recent  legislation  has  been  liberal  in  the  matter 


of  change  of  venue.  This  is  noticeable  in  the 
Act  of  18  March,  1875  (!*•  L.  30),  in  regard  to 
the  change  of  venue  in  criminal  cases.  Whilst 
a  mandamus  is  not  in  common  parlance  a  civil 
cause>.it  is  so  in  its  broad  sense,  being  really  in 
this  case  but  a  proceeding  for  the  collection  of 
money.  It  is  said  in  High  on  Legal  Remedies, 
p.  10,  sec.  8,  "While  in  this  country  the  writ 
(mandamus)  has  been  regulated  by  constitutional 
and  statutory  enactments,  it  has  lost  but  few  of 
its  ancient  remedial  incidents^  and  is  still  gov- 
erned by  common  law  rules  where  such  rules  have 
not  been  abrogated.  Though  in  form  and  name 
the  proceedings  partake  somewhat  of  a  criminal 
nature,  yet  the  remedy  is  in  substance  a  civil  one, 
having  all  the  qualities  and  attributes  of  a  civil 
action.  And  since  the  proceeding  has  all  the 
elements  of  an  ordinary  action  at  law,  including 
parties,  pleadings,  mesne  and  final  process,  it  is 
regarded  as  an  original  proceeding  or  suit  rather 
than  the  more  final  process  of  a  suit,  or  a  mode 
of  obtaining  execution  on  a  judgment."  And 
in  the  case  of  Com.  ex  rel.  v.  Commissioners  of 
Allegheny  County  (8  Casey,  at  page  221),  it  was 
said  by  Mr.  Justice  Woodward  that  "a  manda- 
mus under  our  statute  answers  the  form  of  an 
ordinary  action  at  law,  and  all  questions  pro- 
perly arising  are  to  be  tried  in  the  same  manner 
as  was  formerly  done  at  common  law  in  the 
action  for  a  false  return."  We  are  of  opinion 
that  the  case  came  within  the  Act  of  30  March, 
1875,  and  that  the  cause  was  properly  removed 
to  Columbia  County.  It  follows  that  the  Court 
had  jurisdiction. 

We  regret  to  see  a  disposition,  only  too  appa- 
rent upon  the  face  of  tliis  record,  to  evade  our 
decree  of  October  4,  1877.  Perhaps  too  much 
importance  has  been  attached  to  the  fact  that 
there  was  a  difference  of  opinion  between  some 
of  the  members  of  the  Court  as  to  the  principles 
which  should  govern  the  case.  Be  that  as  it  may, 
it  is  only  proper  to  say  that  the  Court  is  a  unit  in 
the  enforcement  of  our  decree.  No  nian  nor 
corporation  in  Pennsylvania  is  strong  enough  to 
successfully  evade,  much  less  resist,  the  decree 
of  this  Court.  It  has  been  attempted  in  the 
past,  with  what  success  is  a  matter  of  history. 
From  the  date  of  our  decree  to  the  present  time 
the  city  of  Williamsport  has  not  to  our  knowledge 
voluntarily  paid  a  dollar  of  interest  to  its  bond- 
holders. It  is  sincerely  hoped  that  wiser  counsels 
will  ultimately  prevail,  and  that  we  may  see  that 
obedience  to  law  manifested  which  the  Common- 
wealth has  a  right  to  demand  from  every  citizen 
and  municipality  within  her  borders. 

This  record  is  entirely  barren  of  error,  and 
the  proceedings  are  affirmed  upon  each  writ.  It 
will  be  the  duty  of  the  Court  below  to  compel 
prompt  obedience  to  its  order. 

Opinion  by  Paxson,  J. 
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May,  '78,  132. 


Grubb  V.  Grubb. 


May  9,  1879. 


Equity  jurisdiction — Frauds  accident y  mistake — 
Reformation  of  deeds — Injunction — Account. 

The  proper  construction  of  a  deed  is  not  a  subject  of  equi- 
table jurisdiction,  and,  in  the  absence  of  averment  and  proof 
of  fraud,  accident,  or  mistake,  a  court  of  equity  cannot 
undertake  its  reformation. 

When  a  person,  not  a  tenant  in  possession,  but  possess- 
ing a  right  to  dig  ores,  takes  more  than  his  right  calls  for, 
he  commits  neither  waste  nor  trespass,  and  it  is  not  within 
the  province  of  a  court  of  equity  to  restrain  him  by  an  in- 
junction. 

In  such  case  equity  will  not  decree  an  account  where 
the  items  are  a  mere  matter  of  charge  for  a  certain  number 
of  tons  of  ore,  with  no  entries  on  the  other  side.  This  is 
clearly  the  subject  of  an  action  at  law. 

Appeal  from  the  Common  Pleas  of  Lancaster 
County. 

Bill  in  equity,  filed  by  Clement  B.  Grubb 
against  A.  Bates  Grubb,  setting  forth  the  follow- 
ing facts: — 

In  1845  Clement  B.  Grubb  and  his  brother 
Edward  B.  Grubb  were  co-tenants  in  fee  of  cer- 
tain lands,  known  as  Mt.  Hope  Estate,  includ- 
ing thereon  an  iron  furnace  known  as  Mt. 
Hope  Furnace,  in  Lancaster  County,  and  were 
also  co-tenants  with  others  of  an  undivided  one- 
sixth  interest  in  certain  mine-hills  known  as  the 
Cornwall  Ore  Banks.  At  some  time  during  this 
year  Edward  B.  Grubb  and  the  respondent 
formed  a  partnership  for  the  purpose  of  manu- 
facturing iron  at  Mt.  Hope  Furnace.  On  Octo- 
ber 29,  1845,  ^  ^^^^  was  executed  by  com- 
plainant and  wife  to  respondent,  conveying  com- 
plainant's half  of  Mt.  Hope  estate,  and  the  right 
to  take  ore  from  the  Cornwall  Ore  Banks,  in  the 
following  words : — 

"  Together  also  with  the  right,  title,  and  interest,  so  far 
as  the  said  Alfred  Bates  Grubb*s  right  under  this  convey- 
ance in  the  said  Mt.  Hope  Furnace  is  interested  and  con- 
cerned, of  (hem  the  said  Clement  B.  Grubb  and  Mary  Ann, 
his  wife,  to  raUe,  dig  up,  and  carry  away  for  the  use  and 
advantage  of  said  furnace,  iron  ore  out  of  and  from  the 
....  Cornwall  Ore  Banks  ....  for  the  purpose  only 
of  procuring  ore  for  the  said  Mt.  Hope  Furnace." 

This  deed  was  decided,  in  Grubb  v.  Grubb  (24 
Sm.  25),  to  grant  to  respondent  only  a  special 
and  limited  right  of  taking  ore,  the  complain- 
ant retaining  in  himself  the  corporeal  estate  in 
the  mine-hills,  which  he  did  not  convey. 

Edward  B.  Grubb  and  the  respondent,  now 
tenants  in  common  of  Mt.  Hope,  continued  to 
operate  the  furnace,  in  partnership,  with  ore  ob- 
tained from  the  Cornwall  Ore  Banks,  until  the 
death  of  Edward  in  1867.  In  1870  the  heirs  of 
Edward  B.  Grubb  instituted  a  suit  in  partition 
gainst  respondent,  and  as  a  result  of  these  pro- 
ceedings respondent  became,  on  April  11,  1874, 


sole  owner  of  the  Mt.  Hope  estate.  The  respond- 
ent has  recently  asserted  a  right  to  take  ore  from 
Cornwall  without  limit.  The  complainant,  who 
owns  one-twelfth  of  Cornwall,  has  entered  into 
articles  of  agreement  with  his  co-proprietors  under 
which  the  ore  taken  by  respondent  is  considered 
as  taken  by  complainant  and  is  at  his  exclusive 
cost. 

The  bill  prayed  that  it  be  decreed  that  re- 
spondent's right  is  to  take  but  one-half  the  ore 
used  at  Mt.  Hope,  that,  if  the  words  of  the  deed 
of  1845  do  not  so  clearly  confine  his  right,  it 
may  be  reformed,  and  that  respondent  be  decreed 
to  account  for  one-half  the  ore  taken  by  him. 

The  defendant,  in  his  answer,  claimed  that  the 
one-sixth  interest  in  Cornwall  was  a  part  of  Mt. 
Hope  estate,  and  that  he,  by  virtue  of  his  owner- 
ship of  said  estate,  is  entitled  to  an  unlimited 
right  to  take  ore ;  that  a  true  construction  of  the 
deed  of  1845  gives  him  a  right  to  a  full  supply  of 
the  said  ore.  The  answer  further  averred  that 
the  matters  alleged  in  the  complainant's  bill  are 
not  such  as  to  entitle  him  to  relief  in  equity. 

The  cause  was  referred  to  an  examiner  and 
master,  George  Nauman,  who  reported  that  the 
jurisdiction  of  a  court  of  equity  in  the  case  was 
at  least  doubtful,  and  that  in  his  opinion  the  deed 
of  1845  intended  to  grant  to  respondent  the 
right  to  a  full  supply  of  ore.  He  therefore  rec- 
ommended that  the  bill  be  dismissed. 

Exceptions  to  this  report  were  filed  both  by 
complainant  and  respondent.  Those  of  the 
complainant  were  sustained  by  the  Court,  and  a 
decree  entered  adjudging  that  the  respondent 
was  possessed  of  an  interest  to  take  only  one-half 
the  ore  used  at  Mt.  Hope  Furnace,  and  ordering 
the  cause  to  be  referred  to  a  master  to  take  an 
account  of  the  amount  and  value  of  the  ore 
already  taken  by  respondent  in  excess  of  his 
right.  The  master  reported  the  amount  due,  and 
a  final  decree  was  entered  adjudging  the  said 
amount  to  be  paid  by  respondent  to  complain- 
ant. 

The  respondent  took  this  appeal,  assigning  for 
error,  inter  aiia,  the  opinion  of  the  Court  below 
that  "  The  powers  and  jurisdiction  of  a  court  of 
equity  are  sufficiently  broad  and  comprehensive 
to  extend  to  afld  embrace  the  controversy  or 
case  as  here  developed." 

Wayne  Mac  Veagh  and  A.  Slaymaker,  for  ap- 
pellants. 

The  Acts  of  Assembly  conferring  equity 
powers  on  courts  of  common  pleas  cannot  inter- 
fere with  the  rights  of  parties  to  have  their  con- 
troversies settled  by  the  usual  common  law 
methods  in  any  cases  other  than  those  whereof 
courts  of  chancery,  where  there  were  such  courts, 
had  previously  had  jurisdiction. 

North  Penn.  R.  R.  Co.  v,  Snowden,  6  Wright,  488. 
Norris*s  Appeal,  14  Sm.  275. 
Tillmesv.  Marsh,  17  Sm.  507. 
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The  complainant  avers  that  his  legal  right  is 
denied,  but  this  must  be  acknowledged  or  estab- 
lished at  law  before  he  can  resort  to  a  chan- 
cellor. 

Rhea  v,  Forsyth,  i  Wright,  503. 

Norris's  Appeal,  14  Sm.  282. 

City  of  Phila.'s  Appeal,  28  Sm.  33. 

Brown's  Appeal,  12  Sm.  17. 

Minnig's  Appeal,  I  Norris,  373. 

Haines's  Appeal,  23  Sm.  169. 
The  bill  seeks  an  account  only  as  a  consequence 
of  the  other  relief  prayed,  and,  as  the  accounts 
are  all  on  one  side  and  no  equitable  principle  is 
invoked,  a  court  of  equity  will  decline  to  take 
jurisdiction. 

Passyunk  Building  Ass.  Appeal,  2  Norris,  441. 

Gloninger  v,  Ha^urd,  6  Wright,  389. 
There  is  ample  remedy  in  this  case  at  law.     It 
is  therefore  not  cognizable  in  equity. 

Clark's  Appeal,  12  Sm.  447. 

Watson  V.  Sutherland,  5  Wall.  74. 

Strasburg  R.  R.  Co  v.  Echtemacht,  9  Harris,  220. 

Gallagher  v,  Fayette  Co.  R.  R.  Co.,  2  Wright,  102. 
David  W,  Sellers  and  Thomas  E.  Franklin, 
for  appellee. 

Courts  of  equity  will  interfere  by  injunction  to 
stay  waste. 

I  Story's  Eq.  Jurisprudence,  515-518. 

Jesus  College  v.  Bloom,  Ambler,  54. 

Bispham's  Equity,  JJ  434,  435,  436. 

Bishop  of  Winchester  v.  Knight,  I  P.  W.  407. 

Landsdowne  v,  Landsdowne,  I  Madd.  Chan.  116. 

Thomas  v,  Oakley,  18  Vesey,  184. 

Gibson  v.  Smith,  2  Atk.  182 
Nor  is  it  necessary  to  wait  till  waste  is  com- 
mitted where  the  intention  and  right  so  to  do  are 
asserted. 

Perrot  v,  Perrot,  3  Alk.  94. 

Packington's  Case,  3  Alk.  215. 

Coppinger  v.  Gubbins,  9  Irish  Eq.    310. 

Wellesly  v.  Wellesly,  6  Simons,  497. 

Duke  of  Leeds  v.  Amherst,  14  Id.  357. 

Morii-.  V,  Morris,  15  Id.  509. 
Waste  is  within  the  purview  of  our  legislation 
on  the  equitable  powers  of  the  Courts. 

Denny  v.  Brunson,  5  Casey,  382-385. 
So  are  cases  of  repeated  acts  of  trespass. 

Scheetz's  Appeal,  1 1  Casey,  88. 

Unangst's  Appeal,  5  Sm.  128. 

Carty  v.  Shields,  5  Weekly  Notes,  241. 

Gass's  Appeal,  2*3  Sm.  47. 
The  equity  powers  conferred  by  Acts  of  As- 
sembly should  be  extended  by  c^ery  interpreta- 
tion of  which  the  words  are  susceptible. 

Wesley  Church  v,  Moore,  10  Barr,  280. 

Kirkpatrick  v.  McDonald,  i  Jones,  393. 

Yard  v,  Patton,  i  Harris,  282. 
In  this  case  no  doubt  can  be  entertained  as  to 
complainant's  legal  rights.  The  case  is  therefore 
within  the  jurisdiction  of  the  Court,  who  will  in- 
quire into  and  determine  all  matters  necessary 
to  decide  the  rights  of  the  parties  to  the  con- 
troversy. 

McGowin  v.  Remington,  2  Jones,  56. 

McCallum  v.  Germantown  Water  Co. ,  4  Sm.  43. 

Allison  and  Evans'  Appeal,  27  Sm.  221. 


June  23,  1879.  The  Court.  The  appellant 
denies  the  jurisdiction.  As  this  point  if  well  taken 
disposes  of  the  present  proceeding,  we  will  con- 
sider it  first. 

The  bill,  stripped  of  all  unnecessary  matter,  is 
a  proceeding  to  compel  the  appellant  to  pay  for 
one-half  the  ore  hauled  from  the  Cornwall  ore 
banks  to  the  Mt.  Hope  furnace.  Whether  he 
ought  to  pay  for  it  depends  upon  the  construc- 
tion of  the  deed  of  1845  o^  Clement  B.  Grubb 
and  wife  to  Alfred  Bates  Grubb.  These  are  both 
legal  questions  properly  belonging  to  a  court  of 
law.  If  this  were  all,  we  would  at  once  dismiss 
the  bill  for  want  of  jurisdiction.  But  as  some 
other  matters  have  been  introduced  into  it,  evi- 
dently with  the  view  of  bringing  the  case  within 
the  cognizance  of  a  court  of  equity,  we  will  con- 
sider them  briefly.  They  are  (i)  That  the  claim 
of  a  full  supply,  instead  of  a  moiety,  is  contrary 
to  the  agreement  of  purchase,  to  the  construction 
of  the  deed,  and  to  the  continuous  and  uninter- 
rupted usage  thereunder,  and  that  if  the  terms  of 
the  license  are  vague,  the  deed  should  be  re- 
formed. In  support  of  this  averment  there  is  the 
prayer  **That,  if  the  words  of  the  deed  of  1845 
do  not  clearly  confine  the  defendant's  right  to  a 
half  supply,  the  deed  should  be  reformed. "  It  is 
sufficient  to  say  in  regard  to  this,  that  the  proper 
construction  of  the  deed  is  not  a  subject  of  equity 
jurisdiction,  and  that,  as  to  its  reformation,  there 
is  neither  averment  nor  proof  of  fraud,  accident, 
or  mistake. 

The  second  averment  is,  "  That  the  wrong  of 
taking  all  the  ore  is  one  continuous  and  recurring, 
would  cause  a  multiplicity  of  suits,  against  which 
relief  could  be  had  in  equity  only."  It  was 
strongly  urged  that  this  averment  gave  the  Court 
jurisdiction  under  that  provision  of  the  Act  of  16 
June,  1836,  conferring  equity  powers  upon  the 
Courts  of  Common  Pleas,  which  provides  that 
such  powers  shall  include  **  the  prevention  or 
restraint  of  the  commission  or  continuance  of 
acts  contrary  to  law,  and  prejudicial  to  the  in- 
terests of  the  community,  or  the  rights  of  indi- 
viduals.'* It  is  not  contended  that  the  appellant 
is  doing  any  act  contrary  to  law  or  prejudicial  to 
the  community.  Has  he  done  anything  prejudi- 
cial to  the  rights  of  the  appellee  which  is  suffi- 
cient to  give  a  court  of  equity  jurisdiction  ?  The 
contention  of  the  appellee  is  that  the  case  comes 
within  the  same  rule  as  waste,  which  may  be  re- 
strained by  injunction  as  well  as  by  writ  of 
estrepementy  and  of  continuing  trespasses,  which 
equity  will  restrain  to  prevent  multiplicity  of  suits, 
and  Denny  v.  Brunson  (5  Casey,  385),  Sheetz's 
Appeal  (11  Id.  88),  and  other  cases  were  cited  in 
support  of  this  view.  I  have  no  fault  to  find 
with  the  authorities  cited,  but  their  application  is 
not  manifest.  No  question  of  waste  is  raised  by 
this  record.     Waste  is  spoil  or  destruction  done 
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or  allowed  to  be  done  to  houses,  woods,  lands, 
or  other  corporeal  hereditaments  by  the  tenant 
thereof,  to  the  prejudice  of  the  heir,  or  of  him 
in  reversion  or  remainder.  By  the  Act  of  27 
March,  1833  (P.  L.  99),  the  provisions  of  the 
second  section  of  the  Act  of  2  April,  1803,  re- 
straining waste  are  extended  to  quarrying  and 
mining.  But  it  has  never  been  held  that  a  person 
who  is  not  a  tenant  in  possession,  but  possessing 
a  right  to  dig  ores,  is  guilty  of  committing  waste 
when  he  takes  out  more  ore  than  his  contract  or 
his  right  calls  for.  Nor  does  the  case  come 
within  the  rule  of  repeated  trespasses,  for  the  rea- 
son that  the  appellant  is  not  a  trespasser.  His 
right  to  dig  ore  at  the  Cornwall  banks  is  not  dis- 
puted. The  question  whether  he  has  a  right  to  a 
whole  supply  for  his  furnace  or  only  a  half  is  an- 
other matter,  and  has  no  bearing  upon  the  ques- 
tion of  trespass.  If  his  right  is  limited  to  a  half 
supply,  and  as  to  this  we  express  no  opinion,  it 
becomes  a  mere  question  of  accounting  for  the 
surplus.  I  am  of  opinion  that  the  question  of  a 
half  supply  will  be  found  to  be  full  of  practical 
difficulties,  when  it  comes  to  be  established,  if  it 
ever  shall  be.  For  the  present  it  is  sufficient  to 
say  that  the  mere  fact,  if  it  exists,  that  the  appel- 
lant has  taken  more  ore  than  he  was  entitled  to 
under  the  deed  of  1845,  ^^^  ^^*  make  him  a 
trespasser.  Even  if  it  did  the  equity  jurisdiction 
of  the  Court  would  not  attach  in  the  face  of  the 
appellant's  denial  of  the  appellee's  right.  A  bill 
in  equity  is  not  a  panacea.  It  was  never  in- 
tended nor  has  it  ever  been  used  to  settle  dis- 
puted rights  in  trespass.  Where  the  right  is  clear 
it  will  restrain  the  commission  of  repeated  acts  of 
trespass  on  the  sole  ground  of  preventing  a  mul- 
tiplicity of  suits. 

There  is  the  further  prayer  that  the  appellant 
be  decreed  to  account  to  the  proprietors  of  Corn- 
wall for  one-half  the  ore.  The  appellee  is  the 
only  one  of  the  proprietors  of  Cornwall  who  is 
party  to  the  bill.  Even  if  they  had  been  joined 
as  plaintiffs,  the  account  is  a  mere  matter  of 
charge  for  a  certain  number  of  tons  of  ore,  with 
no  entries  on  the  other  side  of  the  account.  It 
was  clearly  the  subject  of  an  action  at  law,  and 
the  appropriate  form  of  action  is  assumpsit. 

These  are  substantially  all  the  points  that  need 
to  be  discussed.  There  is  a  growing  disposition 
on  the  part  of  the  bar  throughout  the  State  to 
favor  equity  practice,  culminating  in  the  filing 
of  bills  in  many  instances  where  the  jurisdic- 
tion is  at  least  doubtful.  We  were  compelled 
at  the  last  term  of  the  western  district  to  dismiss 
a  bill  of  our  own  motion  for  this  reason.  Orders 
and  decrees  in  equity  where  there  is  no  jurisdic- 
tion are  simply  coram  nonjudice. 

We  are  clear  that  this  bill  must  be  dismissed 
upon  this  ground.  If  any  authority  were  needed 
it  may  be  found  in  the  North  Penna.  R.  R.  Co. 


V.  Snowden  (6  Wright,  488),  and  Norris's  Ap- 
peal (14  P.  F.  S.  275).  There  are  several  other 
cases  to  the  same  point,  but  those  cited  are  suffi- 
cient. 

The  decree  is  reversed  and  the  bill  dismissed 
for  want  of  jurisdiction ;  the  costs  to  be  paid  by 
the  appellee. 

Opinion  by  Paxson,  J.  Sterrett  and  Wood- 
ward, JJ.,  absent. 


May,  '79,  58.  May  6,  1879. 

Boyd  V.  Peach  Bottom  Railway  Company. 

Railroad  Companies — Evidence  of  subscription — 
Cash  payment  required  by  Act  of  184^ —  Con- 
ditional subscription  to  capital  stock — Estoppel. 

A  subscriber  to  the  capital  stock  of  a  railroad  company 
before  letters  patent  had  issued,  gave  his  demand  note  for 
the  $5  on  each  share  required  to  be  paid  in  by  the  Act  of 
Feb.  19,  1849,  Sect  I : 

Held,  That  the  note  was  not  the  payment  contemplated 
by  the  law,  and  that,  in  the  absence  of  active  participation 
by  the  subscriber  in  the  affairs  of  the  company,  he  was  not 
estopped  from  setting  up  the  absence  of  such  payment  as 
a  defence  to  an  action  of  assumpsit  brought  upon  his  sub- 
scription. 

The  giving  of  his  note  by  the  defendant  to  the  commis- 
sioners upon  presentation  of  the  subscription  book  to  him, 
impliedly  admitted  and  was  sufficient  to  establish  the  fact 
of  his  subscription,  though  his  signature  thereon  was  not 
proved. 

A  subscription  to  the  stock  of  a  public  corporation  before 
letters  patent  have  issued  and  an  organization  effected, 
must  be  considered  absolute  and  un(^ualified.  Commis- 
sioners have  no  right  to  receive  conditional  subscriptions. 
If  they  do,  the  sul:»cription  itself  is  valid  and  the  condition 
void. 

Error  to  the  Court  of  Common  Pleas  of  Lan- 
caster County.  Assumpsit,  by  the  Peach  Bottom 
Railway  Company  against  Samuel  Boyd,  on  a 
subscription  to  the  capital  stock. 

The  plaintiff  was  incorporated  by  the  Act  of 
March  24,  186$  (P.  L.  778),  which  provided 
that  the  corporation  should  have  all  the  powers 
and  be  subject  to  all  the  provisions  and  restric- 
tions of  the  Act  regulating  railroad  companies, 
passed  February  19,  1849,  ^^^  ^^st  section  of 
which  contains  the  following : — 

«  No  subscription  for  such  (capital)  stock  shall  be  valid 
unless  the  parties  making  the  same  shall  at  the  lime  of 
subscribing  pay  to  the  .  .  .  commissioners  five  dollars 
on  each  and  every  share  subscribed  for  the  use  of  the  com- 
pany." 

Commissioners  were  named  by  the  said  Act  to 
open  books  and  receive  subscriptions. 

On  the  trial,  before  Patterson,  A.  L.  J.,  the 
plaintiff  gave  in  evidence  a  subscription  book 
containing  the  following : — 

*♦  We,  the  undersigned,  agree  with  one  another  and  bind 
ourselves,  our  heirs,  executors,  and  administrators  to  the 
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Peach  Bottom  Railroad  Company,  to  the  number  of  shares 
of  stock  set  opposite  our  respective  names,  in  the  capital 
stock  of  said  company,  provided  the  route  be  constructed 
upon  what  is  known  as  the  Northern  Route,  connecting 
with  the  Philadelphia  and  Baltimore  Central  Railroad  at 
Oxford,  Chester  County,  and  passing  near  Hopewell,  Pine 
Grove,  White  Rock,  King's  Bridge,  Smedley*s  Mill,  Cen- 
treville.  Chestnut  Level,  and  alone  Fishing  Creek  to  its 
mouth ;  and  provided  these  subscriptions  be  spent  on  the 
east  side  of  the  Susquehanna  River. 

Samuel  Boyd,  two  shares 
«««♦#»» 

There  was  no  evidence  that  the  name  of  Mr. 
Boyd  was  his  signature. 

John  A.  Alexander,  Treasurer  of  the  Railway 
Company,  called  by  the  plaintiff,  testified  that 
he  went  to  Mr.  Boyd  to  collect  his  subscription, 
and  told  him  that  **  to  secure  letters  patent  it  was 
necessary  for  the  commissioners  to  certify  to  the 
Governor  that  ten  per  cent,  of  the  subscrip- 
tions were  paid  in ;  that  as  the  work  had  not  yet 
begim,  they  were  not  collecting  any  money,  but 
taking  demand  notes.**  That  Mr.  Boyd  then 
gave  him  his  demand  note  for  ten  per  cent,  of 
his  two  shares  of  stock  for  which  he  obtained  a 
receipt.  This  note  was  never  paid,  nor  were  any 
further  payments  on  account  of  his  subscription 
to  the  stock  paid  by  the  defendant. 

The  note  was  delivered  by  Alexander  to  the 
commissioners,  and  they  certified  to  the  Governor 
a  list  of  subscribers,  including  the  name  of  Samuel 
Boyd. 

Letters  patent  were  subsequently  issued  to  the 
company,  Samuel  Boyd  being  named  as  one  of 
the  corporators.  The  road  was  built  upon  an 
entirely  different  route  from  that  set  forth  in  the 
subscription  book. 

The  defendant  offered  no  evidence,  but  asked 
for  a  nonsuit,  which  was  refused,  and  the  Court 
directed  a  verdict  for  the  plaintiff.  Verdict  ac- 
cordingly for  the  plaintiff  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error 
the  refusal  of  a  nonsuit  and  the  instruction  of 
the  Court  in  favor  of  the  plaintiff. 

D.  M,  North  and  G,  Hay  Brawn,  for  plain- 
tiff in  error. 

There  is  no  evidence  of  the  plaintiff's  sub- 
scription in  writing.  Such  a  contract  cannot  be 
proved  by  parol  evidence. 

Pittsburgh  and  Steuben ville  R.  R.  Co.  v,  Gazzam,  8 
Casey.  340. 

The  Act  of  1849  requires  a  payment  of  five 
dollars  in  money  on  every  share.  The  giving  of 
a  note  is  not  such  a  compliance  with  the  terms 
of  the  Act  as  to  validate  the  subscription. 

Hibemia  Turnpike  Co.  v,  Henderson,  8  S.  &  R.  219. 
Leighty  v.  Turnpike  Co.,  14  S.  &  R.  434. 
Kishacoquillas  Turnpike  Co.  v,  McCbnaby,  16  S.  & 
R.  140. 

The  doctrine  of  estoppel  does  not  apply  here, 
as  the  defendant  never  took  any  active  part  in 
the  affairs  of  the  corporation. 


The  subscription  is  conditional,  and  the  con- 
dition having  been  violated  by  the  plaintiff,  the 
contract  is  void. 

Nippenose  Manufacturing  Co.  v,  Stadon,  18  Sm.  256. 
Wtn,  Augustus  Atteeand  GeorgeNauman^  contra. 
The  giving  of  his  note  by  defendant  is  suffi- 
cient evidence  of  his  subscription.  The  de- 
fendant is  estopped  from  taking  advantage  of 
his  non-payment  to  the  commissioners  of  $5 
on  each  share  subscribed  for,  because  he  gave  his 
note  therefor  and  took  a  receipt,  and  besides  so 
far  identified  himself  with  the  company  by  allow- 
ing himself  to  be  named  a  corporator  as  to  fix 
his  liability. 

Clark  V.  Monongahela  Navigation  Co.,  10  Watts, 364. 

Plank  Road  Co.  v.  Brown,  i  Casey,  160. 

Pittsburgh  &  Connellsville  R.  R.  Co.  v,  Stewart,  5 
Wright,  57. 

Bedford  R.  R.  Co.  v.  Bowser,  12  Wright,  34. 

Bavington  v.  P.  &  S.  R.  R.  Co.,  10  Casey,  358. 

Graff  V.  P.  &  S.  R.  R.  Co.,  7  Casey,  489. 

Grayble  v.  Turnpike  Co.,  10  S.  &  R.  269. 

Hays  &  Black  v,  P.  &.  S.  R.  R.  Co.,  2  Wright,  88. 

Garrett  v.  D.  &  M.  R.  R.  Co.,  28  Sm.  468. 

Subscriptions  before  letters  patent  are  to  be 
treated  as  unconditional,  no  matter  what  stipula- 
tions are  attached  to  them. 

Bedford  R.  R.  Co.  v.  Bowser,  12  Wright,  34. 
R.  R.  Co.  V.  Bigga,  10  Casey,  455. 
Caley  v,  P.  &  C.  R.  R.  Co.,  30  Sm.  367. 
Ligonier  Valley  R.  R.  Co.  v.  Williams,  Leg.  Int.  1878, 
p.  40. 

June  16,  1879.  The  Court.  The  commis- 
sioners appointed  to  open  books  and  receive 
subscriptions  to  the  capital  stock  of  the  defendant 
in  error  were  public  agents,  clothed  with  limited 
powers  and  duties  of  a  purely  ministerial  character, 
clearly  defined  by  law.  By  the  Act  of  March  24, 
1868,  incorporating  the  company,  it  was  invested 
with  all  the  powers  and  made  subject  to  all  the  pro- 
visions and  restrictions  prescribed  by  the  general 
Act  of  1849,  regulating  railroad  companies.  One 
of  these  provisions  is  that  no  subscription  shall  be 
valid,  unless  the  party  making  the  same  shall,  at 
the  time  of  subscribing,  pay  the  commissioners 
five  dollars  on  each  and  every  share  for  the  use 
of  the  company.  The  language  is  plain  and  em- 
phatic, and  the  manifest  object  of  the  require- 
ment was  to  protect  the  pubHc  against  fictitious 
corporations,  with  capital  stock  subscribed  per- 
haps by  irresponsible  persons,  and  not  a  dollar 
thereof  paid  or  intended  to  be  paid  in.  The 
commissioners  acting  as  ministerial  agents  of  the 
public  before  the  issuing  of  letters  patent,  had 
no  authority  whatever  to  dispense  with  the  actual 
payment  of  the  required  sum.  Giving  a  note  for 
the  amount  was  not  payment  within  the  meaning 
of  the  law.  In  Leighty  v.  The  Turnpike  Company 
(14  S.  &  R.*434),  under  a  similar  charter,  it  was 
held  that  actual  payment  in  money  was  required. 
The  doctrine  of  that  case,  for  reasons  given  at 
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length  in  the  opinion,  is  sound,  and  should  be 
adhered  to.  A  demand  note  such  as  was  given 
by  the  plaintiff  in  error  in  this  case,  is  not  money, 
it  is  only  a  promise  to  pay  money  at  a  future 
time,  and  perhaps  may  never  be  complied  with. 
The  testimony  was  quite  sufficient  to  establish  the 
fact  of  defendant's  subscription ;  on  which  the 
suit  was  based.  Afterwards,  when  the  book  was 
presented  to  him  by  Mr.  Alexander,  he  impliedly 
admitted  the  subscription,  by  giving  his  note  for 
the  ten  per  cent,  which  should  have  been  paid  in 
cash ;  but  this  was  before  the  letters  patent  were 
obtained. 

The  conditional  feature  of  the  subscription 
furnished  no  ground  of  defence.  It  is  scarcely 
necessary  to  repeat  what  has  been  so  often  said, 
that  a  subscription  to  the  stock  of  a  public  corpo- 
ration, made  before  letters  patent  are  issued  and 
an  organization  effected,  must  be  considered  ab- 
solute and  unqualified,  and  any  condition  at- 
tached thereto  void.  Commissioners  have  no 
authority  to  receive  conditional  subscriptions.  If 
they  do,  the  subscription  itself  is  valid  and  bind- 
ing, and  the  condition  null  and  void.  (Caley  v. 
The  Railroad  Company,  30  P.  F.  Smith,  367.) 

The  only  available  defence  presented  in  the 
Court  below  was  the  non-payment  of  the  ten  per 
cent,  required  by  the  Act ;  and  it  was  technical 
rather  than  meritorious.  Aside  from  making  the 
subscription  in  the  first  instance,  and  afterwards 
giving  his  note  for  the  ten  per  cent,  when  called 
on  by  the  collector,  the  plaintiff  in  error  appears 
to  have  been  entirely  passive.  If  he  had  acted 
as*  commissioner  or  director,  or  participated  in 
stockholders*  meetings,  or  performed  any  act 
recognizing  his  membership  of  the  company,  or 
tending  to  fasten  liability  on  other  sutscribers, 
he  should  be  held  to  the  payment  of  his  sub- 
scription, notwithstanding  the  failure  of  the  com- 
missioners to  exact  the  payment  required  by  law 
to  make  it  valid  and  binding ;  but  he  appears  to 
have  stood  aloof  and  did  nothing  by  which  he 
was  estopped  from  insisting  on  the  technical  de- 
fence which  he  has  seen  fit  to  interpose.  Legally 
he  is  entitled  to  the  benefit  of  it,  and  the  second 
and  third  assignments  of  error  must  be  sustained. 

Judgment  reversed. 

Opinion  by  Sterrett,  J. 


Jan.  '78,  228.  March  25,  1879. 

Lewis's  Appeal. 
Estate  of  William  Skiles. 

Wills — Construction  of  ^Intention  of  testator — 
Ambiguous  phrase — Devise  of  a  p€Wt —  Where 
persons  are  to  share  how  proportions  to  be  de- 
termined. 

Where  distribution  is  to  be  made  among  two  or  more 
without  anything  to  indicate  the  proportions  in  which 


they  are  to  take,  the  presumption  is  that  the  shares  are  to 
be  equal. 

W.,  by  hi«  will,  devUed  the  balance  of  his  property  to 
**  my  sister  S.  her  lifetime,  and  after  her  death  it  is  my 
desire  that  a  part  of  it  go  to  H.  and  his  heirs."  S.  was 
W.*8  heir-at-law: 

Held,  that  W.  was  presumed  to  know  that  S.  was  enti- 
tled to  iiis  property  under  the  Intestate  Act,  and  that  his 
design  was  to  designate  some  one  to  share  it  with  her. 

Held  Jurther^  tluit  in  the  absence  of  any  indication  of 
the  proportion  in  which  they  were  to  take,  the  shares  must 
be  equal. 

Appeal  from  the  Orphans'  Court  of  Chester 
County. 

This  was  an  appeal  by  Joseph  J.  Lewis,  ad- 
ministrator of  Hopkins  Skiles,  deceased,  from  a 
decree  of  distribution  in  the  estate  of  William 
Skiles,  deceased. 

Before  the  auditor  appointed  to  settle  the 
account  of  the  administrator  of  Wm.  Skiles  the 
following  facts  appeared  : — 

William  Skiles  died,  having  made  his  will, 
dated  April  13,  1859,  wherein,  after  certain 
specific  bequests,  he  provided  as  follows : — 

"  Also,  all  the  balance  of  my  property,  personal  and 
real,  I  give  and  bequeath  to  my  sister,  Susanna  Skiles,  her 
lifetime,  and  at  her  death  it  is  my  desire  that  a  part  of  it 
go  to  Hopkins  Skiles  and  his  heirs." 

At  his  death  Susanna,  his  sister,  and  fourteen 
cousins  (of  whom  Hopkins  was  one)  survived 
him ;  all  the  cousins  except  Hopkins  were  pro- 
vided for  by  specific  bequests. 

Soon  after,  the  testator's  death  the  executors 
sold  a  tract  of  land  of  89  acres  to  Susanna,  she 
giving  a  mortgage  for  the  entire  purchase  money 
"without  interest  during  her  life."  Susanna 
died  May  22,  1876,  leaving  a  will  by  which  she 
disposed  of  her  estate  to  others  than  the  legatees 
of  her  brother.  On  September  10,  1877,  the 
surviving  executor  of  William  Skiles  filed  his 
final  account,  in  which  he  charged  himself  with 
the  mortgage  given  by  Susanna.  The  fund  was 
claimed  by  the  executors  of  Susanna  Skiles  and 
by  the  administrator  of  Hopkins  Skiles,  deceased. 

The  auditor,  after  reciting  the  words  of  the 
will,  supra,  reported:  *'It  is  claimed  that  the 
division  or  parting  is  to  be  made  between 
'Hopkins  Skiles  and  his  heirs,'  and  Susanna 
Skiles ;  in  other  words,  that  the  clause  should  be 
made  to  read  *a  part  of  it  to  go  to  Hopkins 
Skiles  and  his  heirs,'  and  a  part  (or  the  other 
part)  to  Susanna  Skiles.  This  view  in  the  opin- 
ion of  vour  auditor,  is  equally  erroneous  and 
untenable ;  for  it  is  clear  from  the  language  of 
the  will,  that  the  testator  intended  giving  his 
sister  Susanna  Skiles  a  life  estate  and  nothing 
more,  for  he  not  only  uses  the  words  '  her  life- 
time,* but  adds  *  and  at  her  death  it  is  my  desire,' 
etc.  He  does  not  intend  or  attempt  to  dispose 
of  the  residue  until  after  her  death,  so  that  it 
would  be  utterly  impossible  for  her  to  take  with 
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*  Hopkins  Skiles  and  his  heirs*  under  the  will. 
It  being  therefore  beyond  controversy  that 
Susanna  Skiles  can  take  only  a  life  estate  under 
the  will,  any  other  interest  she  may  derive  in  her 
brother's  estate  must  come  through  the  medium 
of  the  intestate  laws.  But  if  she  take  under  the 
intestate  laws,  she  takes  not  under  but  outside  of 
the  will,  whilst  'Hopkins  Skiles  and  his  heirs' 
take  under  the  will  or  not  at  all,  and  as  it  is  evi- 
dent the  testator  intended  to  dispose  of  the 
whole  of  his  estate  by  his  will,  we  cannot  pre- 
sume that  he  intended  Hopkins  Skiles  and  his 
heirs  to  take  a  part  of  the  residue  under  the  will, 
and  his  sister  Susanna  the  other  part  under  the 
intestate  laws.  If  Susanna  Skiles  takes  anything 
more  than  a  life  estate  it  must  be  under  the  in- 
testate laws,  whilst  if  *  Hopkins  Skiles  and  his 
heirs*  take  anything  at  all  it  must  be  under  the 
will  of  William  Skiles. 

"But  there  is  another  and  conclusive  answer 
to  both  the  views  just  discussed,  viz.,  that  they 
require  the  supplying  of  words  to  carry  them 
into  effect,  and  to  that  extent  the  making  of  a 
will  for,  and  not  the  interpreting  the  will  of  the 
testator,  which  the  law  will  not  permit 

**  Your  auditor  is  therefore  of  the  opinion  that 
as  to  the  residue  of  his  estate,  the  testator  died 
intestate,  and  that  the  fee  simple  could  not  be 
in  abeyance,  but  vested  immediately  upon  his 
death  and  in  his  next  of  kin,  Susanna  Skiles ; 
that  consequently  she  took,  instead  of  a  life 
estate,  the  fee  simple,  and  that  the  funds  now 
for  distribution  being  a  portion  of  that  estate, 
must  be  paid  over  to  her  executor,  to  be  disposed 
of  according  to  the  provisions  of  her  will.** 

The  administrator  of  Hopkins  filed  exceptions, 
which,  after  argument,  were  overruled  by  the 
Court.  Whereupon  he  took  this  appeal,  assign- 
ing as  error  the  action  of  the  Court. 

P,  F.  Smithzxi^  Joseph  J,  Lewis  ^  for  appellant. 

It  is  to  be  presumed  that  a  testator  intends,  by 
his  will,  to  dispose  of  his  whole  estate ;  and  in 
construing  a  will  no  word  will  be  rejected. 
Griffiths.  Woodward,  I  Yeates,  319. 
Oswald  V.  Kopp,  2  Casey,  518. 
Covcnhoven  v,  Shuler,  2  Paige,  122. 

The  Court  will  give  some  meaning  to  the  in- 
strument if  any  can  fairly  be  gathered  from  the 
words. 

Redfield  on  Wills,  434. 

It  is  plain  that  the  testator  intended  Hopkins 
Skiles  to  have  something.  To  part  means  to 
divide ;  and  a  division,  unless  otherwise  directed, 
would  be  an  equal  division.  The  only  other 
person  entitled  is  Susanna,  and  it  is  not  unreason- 
able to  suppose  that  the  testator,  having  made  all 
the  disposition  he  desired,  was  willing  to  permit 
the  balance  go  under  the  Intestate  Act. 

It  is  well  established  that  where  a  fund  is  to 
be  divided  the  Court  will  make  an  equal  division. 


Doyle  V.  Attqrney-Gen.,  4  Vin.  Ab.  A.  6,  486. 
Salbbury  v.  Denton,  3  K.  &  J.  529. 
Wm,  B,  Waddel  {Talbot  with  him)  contra. 
Hopkins*s  title  to  one-half  of  the  fund  is  de- 
pendent upon  Susanna*s  title  to  the  other,  yet  it 
is  clear  that  under  the  will  Susanna  took  nothing. 
Her  claim,  to  be  sustained,  must  be  based  upon 
something  more  than  mere  conjecture. 
Bradford  v,  Bradford,  6  Whart.  244. 
Duffield  V,  Morris,  8  W.  &  S.  349. 
Nyce's  Estate,  5  Id.  259. 
An  heir-at-law  can  only  be  disinherited  by 
express  words. 

Bender  v.  Dietrick,  7  W.  &  S.  284. 

May  5,  1879.  The  Court.  The  fund  for 
distribution  in  this  case  represents  real  estate, 
and  the  question  is,  what  interest,  if  any,  did 
Hopkins  Skiles  take  under  the  residuary  clause 
of  his  cousin*s  will.  The  testator,  after  giving 
sundry  pecuniary  legacies,  and  directing  his 
executors  to  sell  sufficient  real  and  personal 
estate  to  pay  dejjts  and  the  legacies,  disposed  of 
the  residue  of  his  estate  in  the  following  words : 
'*  Also  all  the  balance  of  my  property,  personal 
and  real,  I  give  and  bequeath  to  my  sister, 
Susanna  Skiles,  her  lifetime,  and  at  her  death  it 
is  my  desire  that  a  part  of  it  go  to  Hopkins 
Skiles  and  his  heirs.*'  The  learned  Judge  of  the 
Orphans*  Court  held-  that  the  bequest  of  a  part 
was  void  for  uncertainty ;  that  as  to  the  residue 
of  his  estate,  subject  to  the  life  estate  given  to 
his  sister,  the  testator  died  intestate  ;  that  imme- 
diately upon  his  decease,  the  same  vested  in  her 
as  his  next  of  kin  under  the  intestate  law,  and 
consequently  she  took  the  entire  residue  abso- 
lutely, instead  of  a  life  estate  therein.  This  of 
course  resulted  in  a  decree  in  favor  of  the  eiec- 
utor  of  Susanna  Skiles,  from  which  the  adminis- 
trator of  Hopkins  Skiles  took  this  appeal. 

If  the  bequest  was  void  for  uncertainty  it  is 
conceded  the  decree  is  correct.  On  the  part  of 
the  appellant,  however,  the  contention  is  that 
the  bequest  was  valid  and  that  his  intestate  took 
under  the  will  at  least  one-half  of  the  residuary 
estate. 

The  first  paragraph  of  the  will  contains  the 
usual  declaration  of  intention  by  the  testator  to 
dispose  of  his  entire  estate,  but  it  is  manifest 
from  the  residuary  clause  that  he  did  not  fully 
carry  out  his  original  purpose.  In  the  first  part 
of  this  clause  he  gave  in  express  terms  a  hfe 
estate  to  his  sister ;  and  if  he  had  stopped  there, 
it  is  very  clear  that  the  entire  remainder,  at  the 
termination  of  the  life  estate,  would  have  been 
undisposed  of  and  would  have  passed,  as  in  case 
of  intestacy,  to  his  next  of  kin.  It  appears, 
however,  that  this,  was  not  his  will,  for  in  the 
same  breath  he  expresses  a  desire  that  a  part  of 
the  remainder  should  then  go  to  his  cousin  Hop- 
kins Skiles,  but  he  made  no  disposition  of  the 
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other  part.  It  must  be  presumed  that  the  testa- 
tor knew  what  the  effect  of  this  partial  disposition 
of  the  remainder  would  be,  viz.,  that  the  undis- 
posed part  or  portion  would  pass  under  the  in- 
testate law  to  his  sister  as  hie  next  of  kin.  We 
have  then  the  clearly  expressed  intention  of  the 
testator  to  give  the  residue  of  his  estate  to  his 
sister  for  life,  and  at  her  death  a  part  or  portion 
thereof  to  his  cousin,  leaving  the  remaining  part 
undisposed  of,  so  that  upon  his  decease  it  would 
vest  absolutely  in  her.  If  then,  after  carving 
out  the  life  estate,  the  testator  declared  that  a 
part  of  the  remainder  should  go  to  his  cousin, 
and  knew  that  the  law  would  give  the  undisposed 
of  part  to  his  sister,  in  what  proportions  did  they 
take,  the  one  under  the  will  and  the  other  under 
the  intestate  law  ?  Under  the  circumstances  it 
is  manifest  that  not  more  than  the  two  could 
participate,  and  hence  the  remainder  was  to  be 
parted  or  divided  between  them,  and  in  the  ab- 
sence of  anything  to  indicate  an  unequal  division, 
the  presumption  is  that  equality  was  intended, 
that  the  testator  used  the  word  part  as  synony- 
mous with  moiety y  a  sense  in  which  it  is  some- 
times popularly  employed  in  speaking  of  a 
division  between  two.  If  he  had  said  that  one 
part  should  go  to  his  cousin  and  the  other  to  his 
sister,  it  would  certainly  be  construed  to  mean 
an  equal  distribution  between  the  two.  What 
difference  can  it  make  that  he  expressly  gave  a 
part  to  Hopkins,  and  so  drafted  his  will  that,  by 
his  silence  as  to  the  other  part,  it  would  go  to  his 
sister  ?  He  is  presumed  to  know  that  this  would 
be  the  effect,  and  to  have  had  the  result  in  con- 
templation when  he  published  his  will.  Giving 
effect,  then,  to  the  will  so  far  as  it  speaks,  and 
appealing  to  the  intestate  law  as  to  that  wherein 
the  will  is  silent,  we  reach  the  conclusion  that 
Hopkins  took  one  part  under  the  will  and  the 
sister  the  other  part  under  the  intestate  law.  In 
oth6r  words,  the  remainder,  subject  to  the  life 
estate,  vested  in  the  two,  each  taking  a  separate 
portion  or  interest  and  presumptively  an  equal 
share.  Equality  is  equity,  and  where  distribu- 
tion is  to  be  made  among  two  or  more  without 
an)rthing  to  indicate  the  proportions  in  which 
they  are  to  take,  the  presumption  is  that  the 
shares  are  to  be  equal.  Salisbury  v,  Denton 
(3  Kay  &  J.  529)  bears  some  resemblance  to  the 
present  case.  There  the  testator  bequeathed 
property  to  be  at  the  disposal  of  his  wife,  to 
apply  a  part  to  such  charitable  endowment  for 
the  benefit  of  the  poor  of  Offley  as  she.  might 
prefer,  and  the  remainder  to  be  at  her  disposal 
among  his  relations  in  such  proportions  as  she 
might  direct.  Here  two  classes  were  contem- 
plated, and  it  was  held  that  the  property  so 
bequeathed  was  divisible  in  two  equal  parts — one 
of  such  parts  for  charitable  purposes  and  the 
other  for  the  child  of  the  testator  absolutely. 


It  appears  to  us  that  the  construction  of  the 
will  above  indicated  is  not  unnatural  or  un- 
reasonable It  gives  full  force  and  effect  to 
every  word  it  contains,  and  at  the  same  time 
contravenes  none  of  its  provisions.  If  we  were 
to  hold  that  the  bequest  of  a  part  of  the  re- 
mainder to  Hopkins  Skiles  was  void  for  uncer- 
tainty, we  would  defeat  the  clearly  expressed 
intention  of  the  testator  to  make  him  one  of  the 
objects  of  his  bounty,  and  at  the  same  time  result 
in  giving  testator's  sister  more  than  he  intended 
she  should  have.  Both  of  these  results  should 
be  avoided  if  it  can  be  accomplished  without 
doing  violence  to  the  language  employed  by  the 
testator. 

Decree  reversed  and  set  aside  at  the  costs  of 
the  appellee,  to  be  paid  by  him  out  of  the  fund 
in  his  hands  as  executor  of  Susanna  Skiles ;  and 
it  is  now  adjudged  and  decreed  that  the  net 
amount  for  distribution,  viz.,  $2610.90,  be 
equally  divided,  and  one-half  thereof  paid  to 
Joseph  J.  Lewis,  administrator  of  Hopkins 
Skiles,  and  the  other  half  to  William  J.  Burn- 
sides,  executor  of  Susanna  Skiles,  deceased. 

Opinion  by  Sterrett,  J. 

Trunkey,  J.  dissents. 


July  '78,  85.  March  19,  1879. 

Constein  v.  Rice. 

Practice — Appeal^  condition  precedent  of -^  Costs; 
actual  payment  of -^Record ^  contradiction  of, 
by  extraneous  evidence —  When  payment  of  costs 
as  a  condition  precedent  to  a  valid  appeal  is 
complied  with. 

One  of  the  conditions  precedent  to  a  valid  appeal  from 
an  award  of  arbitrators  b  the  actual  payment  of  costs  within 
the  twenty  days  allowed  by  the  Act. 

A  record  contained  the  entry :  "  March  18,  1878.  De- 
fendant appealed,  made  oath,  paid  costs  to  Prothonotary 
Kerns,  to  wit,  ^3.23,  and  entered  into  recognizance. 
Same  day  kffidavit  and  recognizance  filed  with  prothono- 
tary:" 

Ileldf  reversing  the  judgment  of  the  Court  below,  that 
resort  could  not  be  had  to  extraneous  evidence  to  contra- 
dict the  record,  and  show  that  the  costs  had  been  paid  by 
check. 

Held  further  y  that  the  condition  of  the  appeal  had  been 
complied  with,  inasmuch  as  the  check  had  been  paid  with- 
in the  twenty  days  allowed  by  the  Act. 

Richter  v,  Cummings  (i  Leg.  Chron.  $2),  Walker  v, 
Graham  (24  Sm.  35),  Carr  v,  McGovem  (16  Sm.  457), 
and  Ellison  v.  Buckley  (6  Wr.  281),  distinguished. 

Per  Sterrett,  J.  In  theory  the  record  imports  abso- 
lute verity,  and  as  a  general  rule  it  should  be  so  regarded 
in  practice. 

Gordon,  Paxson,  and  Woodward,  JJ.,  dissent. 

Error  to  the  Common  Pleas  of  Schuylkill 
County, 
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Capias  sur  slander,  by  H.  J.  Constein  against 
Moses  Rice.  A  rule  to  arbitrate  was  taken  by 
thi  plaintiff,  and  on  February  28,  1878,  the 
award  of  arbitrators  was  filed,  finding  in  favor  of 
the  plaintiff  the  sum  of  |ioo. 

The  record  showed  that  on  the  "  i8th  March, 
1878,  defendant  appealed,  made  oath,  paid  costs 
to  Prothonotary  Kerns,  to  wit,  $43.23,  and  en- 
tered into  recognizance.  Same  day  affidavit  and 
recognizance  filed  with  prothonotary.** 

On  March  26,  the  affidavit  of  Wm.  A.  Marr  was 
presented  and  f^led,  setting  forth  that  the  costs, 
to  wit,  $43.23,  had  not  been  paid  in  money,  but 
by  the  check  of  the  defendant  drawn  upon  the 
Ashland  National  Bank.  A  rule  was  granted  to 
show  cause  why  the  appeal  should  not  be  stricken 
off.  It  was  agreed  that  the  check  given  by  the 
defendant  to  the  prothonotary  was  deposited  in 
bank  in  Potlsville,  and  presented  by  the  Phila- 
delphia &  Reading  Express,  at  the  counter  of  the 
Citizens*  National  Bank  of  Ashland,  on  March 
20,  1878,  and  on  that  day  was  paid  by  the  bank 
to  the  agent  of  the  express  company.  That  the 
prothonotary  gave  the  check  to  one  Moses  Hirsh- 
ler,  and  told  said  Hirshler  to  give  him,  the  pro- 
thonotary, credit  for  it,  but  the  prothonotary 
received  no  money  for  said  check.  That  the 
prothonotary  had  no  knowledge  of  the  payment 
of  said  check  by  the  bank  upon  which  it  was 
given.  It  was  further  agreed  that  the  check  was 
given  to  said  Express  company  by  the  bank  in 
Pottsville  for  collection,  and  that  the  same  was 
•  collected  by  the  Express  company  on  the  day 
aforesaid. 

The  Court  made  the  rule  absolute.  Walker, 
A.  L.  J.,  delivering  the  following  opinion : — 

"The  depositions  in  this  case  show  that  the 
costs  of  the  appeal  were  paid  on  the  i8th  March, 
1878,  by  a  check  and  not  in  cash.  Such  pay- 
ment by  all  the  authorities  is  held  to  be  invalid . 
(Richter  v,  Cummings,  i  Leg.  Chron.  49;  Elli- 
son V,  Buckley,  6  Wr.  283;  Carr  v.  McGovern, 
16  P.  F.  Sm.  457;  Walker  v.  Graham,  24  P.  F. 
Sm.  35.)  This  is  also  in  accordance  with  the 
decision  made  by  this  Court  in  Hoppes  &  Co.  v. 
Breisch,  Hale  &  Co.,  No.  1286,  June  Term, 
1875,  and  filed  on  July  3,  1876." 

On  April  29,  1878,  the  affidavit  of  the  defend- 
ant was  presented  and  filed,  setting  forth  that  the 
check  which  had  been  given  to  Prothonotary 
Kerns  for  the  costs,  had  .been  paid  by  the  de- 
fendant on  March  20,  1878,  and  within  the 
twenty  days  allowed  by  law  to  enter  an  appeal. 
The  Court  ordered  a  reargument  of  the  case,  and 
again  made  the  rule  absolute,  Bechtel,  J.,  dis- 
senting. The  defendant  took  this  writ,  assigning 
for  error  the  action  of  the  Court  in  striking  off 
his  appeal. 

D,  B,  Green  (with  whom  was  M.  M.  U  Veiie) 
for  the  plaintiff  in  error. 


The  check  was  paid  within  twenty  days,  and 
thus  the  Act  was  complied  with. 

Ricbter  v.  Cummings,  I  Leg.  Chron.  52. 
The  record  shows  payment,  and  cannot  be  con- 
tradicted. 

Selin  V.  Snyder,  7  S.  &  R.  172. 

Clark  V,  McComroan,  7  W.  &  S.  470. 

Van  Horn  v.  Frick,  3  Id.  178. 

Brun  V.  David,  I  Br.  323. 

Harvey  v.  Thomas,  10  W.  67. 
William  A,  Marr  for  the  defendant  in  error. 
The  condition  precedent  to  a  valid  appeal  was 
not  complied  with. 

Ellison  V.  Buckley,  6  Wr.  281. 

Dime  Savings  Institution  v,  Allentown  Bank,  15  Sm. 
125. 

Carr  v.  McGovcm,  16  Id.  458. 

Walker  v,  Graham,  24  Id.  35. 

Richter  7>.  Cummings,  I  Leg.  Chron.  52. 
It  is  not  necessary  to  contradict  the  record,  for 
it  does  not  show  how  the  costs  were  paid  in 
money.     The  effort  was  to  explain  it. 

March  31,  1879.  The  Court.  One  of  the 
conditions  precedent  to  a  valid  appeal  from  an 
award  of  arbitrators  is  the  payment  of  costs  with- 
in the  twenty  days  allowed  by  the  Act,  and  it 
has  been  repeatedly  held  that  actual  payment  is 
required.  Pajrment  by  check,  as  in  Richter  p. 
Cummings  (i  Leg.  CBron.  52)  or  by  draft,  as  in 
Walker  v.  Graham  (24  P.  F.  Smith,  35),  or  by 
charging  them  to  the  appellant's  attorney,  as  in 
Carr  v,  McGovern  (16  P.  F.  Smith,  457),  is  not 
payment  within  the  meaning  of  the  Act.  In 
these  cases  it  was  shown  by  the  record  that  the 
costs  were  not  actually  paid  in  money,  and  in 
Ellison  V.  Buckley  (6  Wright,  281)  the  record 
failed  to  show  payment  in  any  manner.  It  was 
unnecessary  therefore  to  resort  to  evidence  dehors 
the  record  to  show  non-compliance  with  the  Act. 
The  fact  was  apparent  on  its  face.  In  the  pre- 
sent case  however  it  appears  by  the  record  that 
the  provisions  of  the  Act  were  fully  complied 
with.  The  entry  is  "March  18,  1878,  defend- 
ant appealed,  made  oath,  paid  costs  to  Prothon- 
otary Kerns,  to  wit,  I43.23,  and  entered  into 
recognizance.  Same  day  affidavit  and  recogni- 
zance filed  with  prothonotary.** 

In  the  deposition  presented  to  the  Court  be- 
low, it  is  stated  that  the  word  check  appears  in 
connection  with  the  entry  of  the  amount  paid  on 
the  docket.  It  was  conceded  that  the  witness 
referred  to  the  prothonotary*s  private  cash  book 
and  not  to  the  court  docket  or  record.  The 
entry  on  the  latter  reads  as  above  quoted.  It 
thus  appeared  affirmatively  that  the  costs  had 
been  actually  paid  to  the  prothonotary,  and  all 
other  requirements  of  the  Act  complied  with.  It 
was  only  by  going  outside  of  the  record  that  the 
Court  could  be  informed  that  a  check  had  been 
given  to  the  prothonotary,  in  lieu  of  money,  on 
the  day  the  oath  and  recognizance  were  filed.  In 
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theory  the  record  imports  absolute  verity,  and  as 
a  general  rule  it  should  be  so  regarded  in  prac- 
tice. It  is  not  on  every  occasion  that  resort 
should  be  permitted  to  affidavits  and  depositions 
to  contradict  the  record  or  explain  it  away. 
When  it  is  lost,  or  destroyed,  or  error  has  inter- 
vened, and  the  due  administration  of  justice 
requires  that  it  should  be  supplied,  amended,  or 
reformed,  it  can  and  should  be  done  in  the  ap- 
propriate and  orderly  way.  In  this  case  there 
was  no  necessity  for  resorting  to  extraneous  evi- 
dence, the  only  effect  of  which  could  be  to  relieve 
the  prothonotary  and  deprive  the  appellant  of  a 
trial  by  jury.  There  was  clear  record  evidence 
of  compliance  with  the  requirements  of  the  Act, 
and  this  should  have  been  considered  conclusive 
of  the  fact.  There  was  nothing  in  the  circum- 
stances of  the  case  to  call  for  any  other  course  of 
action.  The  prothonotary  by  his  own  entry  was 
fixed  for  the  costs,  and  had  no  just  claim  for 
relief;  nor  was  he  asking  any.  He  was  bound 
to  pay  them,  on  demand,  to  the  party  entitled 
thereto ;  and  the  rights  of  the  appellee  could  not 
in  any  manner  be  prejudiced. 

But  aside  from  this  view  of  the  case,  there  is 
another  ground  on  which  the  appeal  should  have 
been  sustained.  While  it  appears  from  the  tes- 
timony that  a  check  was  given  to  the  prothono- 
tary for  the  costs,  it  was  also  shown  that  it  was 
actually  paid  in  cash  within  the  twenty  days.  In 
this  respect,  also,  the  case  is  distinguishable  from 
those  above  cited. 

The  order  of  Court  striking  off  the  appeal  is 
reversed,  and  set  aside,  and  the  appeal  reinstated. 

Opinion  by  Sterrett,  J.,  Gordon,  Paxson, 
and  Woodward,  JJ.,  dissenting. 


Jan.  '79,  120.  Mar.  3,  1879. 

Markley  v.  Stevens. 

Affidavit  of  defence  lam — Affidavit  when  insuffi- 
cient— Evasive  averments — Set-off. 

An  averment  of  set-off  to  be  available  in  an  affidavit  of 
defence  must  be  precise  and  certain  as  to  time. 

Error  to  the  Common  Pleas  of  Berks  County. 

Covenant  on  a  lease,  by  Sadosa  S.  Stevens 
against  Benjamin  H.  Markley  to  recover  arrears 
of  rent. 

A  copy  of  the  lease  was  filed,  which  was  under 
seal,  dated  July  i,  1872,  and  was  for  the  term 
of  five  years  at  the  rate  of  sixty  dollars  per 
month,  on  which  there  remained  unpaid  the 
sum  of  I210,  being  rent  from  Jan.  15,  to  May 
I,  1877. 

In  his  affidavit  of  defence  the  defendant 
averred  that  on  June  28, 1872,  he  had  purchased 
from  the  plaintiff  a  drug  store  in  the  city  of 


Reading ;  that  the  plaintiff  guaranteed  that  there 
were  in  the  store  at  the  time  of  the  sale  at  least 
$8000  worth  of  drugs,  medicines,  etc.,  that  the 
plaintiff  induced  the  defendant  to  agree  to  give 
I8000,  which  the  defendant  agreed  to  pay  upon 
the  special  guaranty  of  the  plaintiff  that  the  stock 
consisted  of  drugs,  medicines,  etc.,  of  the  value 
of  I8000 ;  that  the  defendant  immediately  upon 
taking  possession  of  the  store  had  a  careful  inven- 
tory t^en  of  the  contents  of  the  store,  where  he 
found  but  I4781.73  worth  of  drugs  and  medi- 
cines (including  counter  and  shelving),  instead 
of  I8000  worth  as  the  plaintiff  had  guaranteed ; 
that  the  defendant  acting  upon  the  special  guar- 
anty of  the  plaintiff  paid  him  the  sura  of  J8000, 
of  which  $5000  was  paid  before  the  defendant 
took  possession  of  the  store;  that  upon  this 
transaction,  the  plaintiff  is  indebted  to  the  de- 
fendant in  a  sum  exceeding  I3000,  not  including 
interest ;  that  the  plaintiff  is  further  indebted  to 
the  defendant  in  the  sum  of  I5.01  for  drugs  and 
medicines  furnished  by  the  defendant,  and  also 
in  the  sum  of  I8.30  for  a-bill  paid  by  the  defend- 
ant for  the  plaintiff  to  £.  J.  Nolan,  a  plumber. 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  made  absolute,  Sassa- 
MAN,  J.,  delivering  the  following  opinion  : — 

The  counsel  for  plaintiff  in  this  case  says  his 
party  knew  nothing  of  the  bill  for  drugs  for  ^5.01, 
and  Nolan's  plumbing  bill  for  ^8.30,  due  by  plain- 
tiff to  defendant,  but  that  he  thinks  they  may  be 
proper  charges,  and  agrees  that  they  shall  be  de- 
ducted from  the  amount  of  the  claim,  which 
must  accordingly  be  done. 

The  only  dispute  then  is  the  amount  of  defi- 
ciency claimed  by  an  inventory  of  the  drugs  in  a 
certain  store,  made  immediately  after  obtaining 
possession  of  the  demised  premises.  The  cases 
cited  by  the  defendant's  counsel  in  this  case  are 
not  applicable  in  this  suit  for  the  reason,  that 
what  he  now  claims  to  set  off  against  the  balance 
of  the  claim  in  suit,  is  for  money  voluntarily  paid 
by  him,  for  the  most  part  after  he  had  full 
knowledge  of  the  alleged  facts.  Even  though 
there  should  have  been  a  guaranty,  if  after  he 
knew  the  failure  of  the  amount  guaranteed,  he 
made  payment  in  full  without  defending  on  that 
contract,  he  could  not  now  set  up  any  amount 
voluntarily  and  knowingly  overpaid  in  a  suit 
upon  this  contract  for  the  lease  of  the  premises 
described  in  the  copy  filed  for  a  certain  rent,  by 
way  of  defalcation.  The  criterion  to  go  by 
would  be,  could  he  maintain  a  suit  for  what  he 
offers  to  defalcate.  Money  paid  and  received 
voluntarily,  though  not  strictly  demandable,  can- 
not be  recovered  back.  (Morris  v.  Tarin,  i 
Dallas,  147;  Kennedy  v.  Hughey,  3  W.  265; 
Keener  v.  Bank,  2  Barr,  237 ;  Natcher  v. 
Natcher,  11  Wri.  497.)  Money  voluntarily  paid 
cannot  be  recovered  back,  on  the  ground  of  a 
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mistake  of  law  as  to  the  right  of  the  other  party  to 
receive  it.  (Ege  v,  Koontz,  3  Barr,  109.) 
Money  voluntarily  paid  with  knowledge  or  means 
of  knowledge  of  the  facts,  and  without  fraud  on 
the  party  cannot  be  recovered  back,  because  paid 
in  ignorance  of  the  law.  (Real  Est.  Sav.  Inst. 
V,  Linder,  24  P.  F.  S.  371.)  It  seems  strange  to 
us  that  a  person  should  pay  thousands  of  dollars 
voluntarily  in  satisfaction  of  one  contract,  and 
that  the  same  person  should  apparently,  also 
voluntarily,  pass  along  for  a  number  of  years, 
paying  monthly  dues  on  another  contract,  and 
make  no  defence  of  defalcation  until  sued  for  a 
comparatively  small  balance  on  the  last  contract. 
We  do  not  consider  the  affidavit  of  defence  suffi- 
cient. 

The  defendant  took  this  writ,  assigning  for 
error  the  entry  of  judgment. 

Frank  R.  Schelly  for  the  plaintiff  in  error. 

The  affidavit  of  defence  disclosed  a  substantial 
prima  facie  case.  It  is  not  necessary  that  an 
affidavit  should  expressly  negative  every  objec- 
tion or  argument  which  can  be  raised  against  it. 
It  is  only  necessary  that  the  facts  constituting 
the  defence  should  be  averred  with  reasonable 
precision  and  distinctness  and  with  certainty  to  a 
common  intent. 

Hugg  V.  Scott,  6  Wh.  274. 
Bronson  z/.  Silverman,  27  Sm.  94. 

In  both  these  cases  an  inference  was  required 
to  complete  the  affidavit. 

The  affidavit  is  to  receive  a  reasonable  con- 
struction in  favor  of  the  defendant,  and  a  rea- 
sonable intendment  is  to  be  made  in  his  favor. 
Roberts  v,  Austin,  $  Wh.  313. 
Twitchell  v.  M*Murtrie,  27  Sm.  383. 

In  the  Court  below  no  reasonable  construction 
was  put  on  the  affidavit.  The  only  inference 
which  could  be  made  from  the  omission  to  state 
with  exact  precision  the  time  of  payment  of  the 
balance  of  the  purchase  money  is  that  it  was  paid 
when  or  after  the  defendant  received  possession. 
It  is  expressly  stated  that  $5000  were  paid  before 
possession,  and  the  legal  presumption  is  that  the 
balance  of  $3000  was  paid  when  possession  was 
received.  The  presumption  that  it  was  paid  not 
only  after  possession  but  before  the  inventory, 
would  be  a  hardship  to  the  defendant,  for  it 
would  deprive  him  of  the  benefit  of  a  jury  trial. 

Geo,  F.  Boer  (with  whom  was  Amos  B, 
Wanner)  f  for  the  defendant  in  error. 

The  omission  to  state  the  time  of  pa)rment  of 
the  balance  of  the  purchase  money  is  fatal  to  the 
defendant's  claim.  If  it  was  paid  after  a  know- 
ledge of  the  deficiency  in  drugs,  etc.,  the  pay- 
ment was  voluntary,  and  the  defendant  cannot 
recover.  If  it  was  paid  before  the  inventory  or 
upon  possession,  the  defendant  should  have  so 
stated  it  in  his  affidavit.  The  defendant  cannot 
ask  the  Court  to  guess  at  his  meaning  or  to  draw 
the  inference  he  claims. 


May  7,  1879.  The  Court.  In  this  case 
judgment  was  entered  against  the  plaintiff  in 
error  for  want  of  a  sufficient  affidavit  of  defence. 
The  validity  of  the  debt  claimed  by  the  defend- 
ant in  error  was  not  denied,  but  the  defence  is 
set  off  arising  out  of  a  separate  transaction.  The 
question  then  is  whether  the  affidavit,  with  rea- 
sonable certainty,  avers  facts  that  would  establish 
a  valid  claim  against  the  defendant  in  error? 
Substantially  it  avers  that  the  affiant  purchased 
of  the  defendant  in  error  a  drug  store  under  a 
guaranty  that  there  was  at  the  time  of  sale,  at 
least  1 8000  worth  of  drugs,  medicines,  etc., 
therein.  That  immediately  on  taking  possession 
he  had  a  careful  inventory  taken  of  the  contents 
and  found  the  value  of  the  whole  to  be  I4798.73. 
That  he  paid  |8ooo,  I5000  thereof  before  be 
took  possession  of  the  store.  He,  therefore, 
claimed  the  defendant  in  error  was  indebted  to 
him  in  that  transaction  in  a  sum  exceeding 
I3000. 

It  will  thus  be  observed  that  there  is  an  entire 
omission  to  state  the  time  when  the  1 3000  were 
paid.  The  clear  inference  is  that  they  were  not 
paid  before  possession  was  taken,  and  it  is  left  to 
conjecture  to  determine  whether  they  were  paid 
before  or  after  the  taking  of  the  inventory  was 
completed. 

If  paid  before  it  might  constitute  a  valid  claim. 
If  voluntarily  paid  afterwards  and  with  knowledge 
of  all  the  facts  averred,  no  fraud  being  alleged,  it 
could  not  be  recovered  back.  (Keener  v.  Bank, 
2  Barr,  237  ;  Egez;.  Koontz,  3  Id.  109 :  Natcher 
V.  Natcher,  11  Wright,  496;  Real  Estate  Sav- 
ings Institution  v.  Linder,  24  P.  F.  Smith,  371.) 

It  is  true  an  affidavit  is  sufficient  which  aven 
with  reasonable  precision  and  distinctness,  and 
with  certainty  to  a  common  intent,  facts  which 
will  constitute  a  defence.  A  reasonable  intend- 
ment should  be  given  to  the  language  used  for 
the  purpose  of  sustaining  the  affidavit.  It  is  not, 
however,  sufficient  to  designedly  and  unneces- 
sarily use  language  intend^  to  create  the  pre- 
sumption of  a  fact,  which  if  it  actually  existed 
would  readily  and  naturally  have  been  expressly 
averred. 

The  affidavit  in  the  present  case  expressly 
avers  that  I5000  were  paid  before  possession  was 
taken  but  studiously  omits  to  state  when  the  re- 
maining f  3000  were  paid.  It  cannot  be  claimed 
that  this  omission  occurred  through  ignorance  of 
the  time  of  its  payment.  In  view  of  the  minute- 
ness with  which  the  other  facts  are  stated,  and 
the  known  importance  of  the  time  when  this 
payment  was  niade,  the  omission  to  state  that  it 
was  before  the  inventory  was  taken  or  before  the 
facts  were  fully  known  to  the  affiant,  creates  the 
presumption  that  such  was  not  the  fact.  It  is,  to 
say  the  least,  evasive,  inasmuch  as  no  just  cause 
appears  for  the  absence  of  an  express  and  distinct 
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statement  of  the  time.  The  reasonable  conclu- 
sion therefore  is  that  the  time  of  payment  was 
stated  as  favorably  for  the  affiant  as  the  facts 
would  warrant.  As  then  it  was  necessary  to  aver 
facts  which,  if  proved,  would  sustain  the  claim  set 
up,  it  is  evident  that  this  affidavit  failed  so  to  do 
with  reasonable  precision  and  certainty,  and  the 
learned  Judge  was  right  in  ordering  judgment  to 
be  entered. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


(Suatter  Sessions. 


June  28,  1879. 
Commonwealth  ex  rel.  Anthony  Hale  v. 
Superintendent  of  the  County  Prison. 

Discharge  of  untried  prisoner  under  the  ^^  two- 
term  rule'' — Fugitive  from  justice^  afterwards 
surrendering  himself^  is  not  entitled  to  the 
benefit  of  the  rule. 

Application  for  discharge  under  the  two-term 
rule. 

Anthony  Hale  was  arrested  on  the  23d  of 
July,  1877,  and  bail  entered  for  his  appearance 
at  the  August  term  of  the  Court.  On  the  7th  of 
August,  1877,  an  indictment  was  found  against 
him  and  four  others  for  conspiracy.  On  Septem- 
ber I,  1877,  '^o^  having  renewed  his  bail,  his 
recognizance  was  forfeited.  It  then  became  his 
duty  to  deliver  himself  into  the  qustody  of  the 
Court.  Instead  of  doing  so  he  left  the  country, 
and  went  to  Brazil.  On  the  29th  of  January, 
1879,  h^  returned  and  delivered  himself  up  and 
has  since  been  in  prison. 

O.  P,  Cornmany  for  the  petitioner. 
The  departure  of  the  defendant  for  Brazil 
under  the  circumstances  did  not  make  him  a 
fugitive  from  justice.  Even  if  he  were  such  he 
was  entitled  to  his  trial  within  two  terms  after  he 
surrendered  himself. 

William  W,  Ker^  Assistant  District  Attorney, 
for  the  Commonwealth. 

The  Act  of  March  3I,  i860,  does  not  apply 
where  the  trial  has  been  delayed  by  the  prisoner, 
as  in  this  case. 

Vide  foot-note  to  the  Act  of  March  31,  i860,  Pardon's 
Dig.  p.  388. 

The  Court.  This  is  an  application  for  a  dis- 
charge under  what  is  known  as  the  two-term 
rule.  The  prisoner  alleges  that  he  has  been  in 
prison  for  over  four  months,  and  that  he  has  not 
been  tried  during  that  time,  nor  has  the  delay 
occurred  on  his  application  or  with  his  assent, 
and  that  therefore,  under  the  Act  of  i8th  Feb- 


ruary, 1785,  and  March  31,  i860,  he  is  entitled 
to  be  discharged. 

There  can  be  no  doubt  that  if  he  had  delivered 
himself  up  on  September  i,  1877,  and  had  re- 
mained four  months  in  prison  untried,  the  delay 
not  being  caused  at  his  request,  he  would  have 
been  entitled  to  his  discharge.  But  as  he  chose 
to  leave  the  country,  his  trial  became  impossible 
until  his  return,  and  the  case,  when  called  for 
trial,  had  to  be  continued.  He  now  puts  him- 
self into  custody  when  he  is  ready  to  be  tried, 
having  refused  to  do  so  when  the  Commonwealth 
was  ready  to  try  him  and  he  was  bound  tobepresent. 

While  the  law  humanely  provides  that  one 
committed  to  custody  shall  be  tried  within  two 
terms,  it  does  not  mean  that  a  fugitive  from  jus- 
tice can  select  the  year  and  the  months  in  which 
he  will  deliver  himself  up  and  demand  a  trial. 
If  this  were  so  he  might  time  his  own  trial  at  the 
very  time  he  knew  the  Commonwealth's  witnesses 
were  beyond  reach  or  his  confederates  in  crime 
fnaccessible. 

The  object  of  this  enactment,  as  was  said  by 
the  Supreme  Court,  was  to  protect  against  the 
malice  and  procrastination  of  prosecutors,  and  it 
is  a  novel  application  for  a  fugitive  from  justice 
to  complain  of  the  law's  delay.  It  is  a  perver- 
sion of  language  for  one  who  has  defeated  his 
trial  for  more  than  a  year  by  his  unwarranted 
absence  from  the  country  to  say,  in  the  words  of 
the  Act  of  i860,  **  that  the  delay  in  his  trial  has 
not  happened  on  the  application  or  with  the 
assent  of  the  defendant." 

The  relator  is  remanded  into  custody. 

Opinion  by  Biddle,  J. 


©ommon  llleas— ILato^ 


C.  p.  No, 


T>jKem  V.  Simmons. 


June,  1879. 


Ejectment — Municipal  claim — Service  of  scire 
facias — Effect  of  judgment  in  curing  irregu- 
larities in  the  service — Act  of  March  14^ 
x865—Act  of  March  2g,  1867, 
Rule  for  judgment  on  point  of  law  reserved. 
Ejectment  by  W.  R.  Kern  against  S.  Simmons 
to  recover  a  lot  at  the  northwest  comer  of  32d 
and  Pearl  streets. 

From  the  evidence  the  following  facts  ap- 
peared :  On  December  21,  1874,  a  lien  for  lay- 
ing a  culvert  was  filed  by  the  city  to  use  of  one 
Maull  against  the  lot  in  question,  which  was 
owned  by  the  defendant,  Simmons,  whose  deed 
bore  date  June  8,  1870,  and  was  duly  entered  in 
the  registry  bureau.  On  August  21,  1875,  ^^^ 
use-plaintiff  filed  an  affidavit  setting  forth  that  the 
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defendant,  Simmons,  was  owner  or  reputed 
owner,  and  that  the  affiant  had  personally  served 
upon  him  a  notice  in  due  form  that  the  above 
claim  had  been  filed  against  the  lot,  and  that  if  it 
was  not  paid  within  ten  days  a  sci,fa,  would 
issue,  etc.  On  August  26,  1875,  ^^^  ^^^'  f^- 
issued,  returnable  the  third  Monday  of  Septem- 
ber [September  20],  and  the  sheriff  returned 
thereto  as  follows : — 

Made  known  by  posting  a  true  and  attested  copy  of  the 
within  writ  on  the  premises  within  described  September 
II,  1875,  and  by  advertising  twice  a  week  for  two  weeks 
in  the  Evening  Bulletin^  a  daily  paper  published  in  this 
city,  agreeably  to  the  Act  of  Assembly  in  such  case  made 
and  provided.     Nihil  habet  as  to  Samuel  Simmons. 

So  answers,  etc. 

Defendant  did  not  appear.  On  October  12, 
1875,  judgment  was  entered  against  him  for  want 
of  an  affidavit  of  defence,  and  on  December  21, 
1875,  a  l^(iri facias  issued,  under  which  the  pro- 
perty was  sold  to  W.  R.  Kern;  a  deed  was  duly 
acknowleged  by  the  sheriff  and  this  suit  brought. 

FiNLETTER,  J.,  directed  the  jury  to  find  for 
plaintiff  subject  to  the  following  point  of  law  re- 
served, viz. : — 

That  the  Court  .  .  .  had  no  jurisdiction 
over  the  case  of  Gity  to  use  of  Maull  v,  Simmons 
.  .  .  .  under  the  execution  in  which  plain- 
tiff in  this  cause  claims  title  to  the  real  estate  in 
dispute,  and  that  the  judgment  and  the  execution 
in  the  said  cause  were  and  are  null  and  void,  and 
that  the  said  W.  R.  Kern,  took  no  title  thereunder : 
all  by  reason  of  the  operation  of  the  Act  of  Assem- 
bly approved  March  14,  1865  (P.  L.  320)  .  .  . 
as  amended  by  the  Act  of  March  29,  1867,  §  i 
(P.  L.  600). 

Chas,  Gilpin  and  Hood  Gilpin^  for  plaintiff. 

The  plaintiff  here  is  a  bona  fide  purchaser  for 
value;  the  defendant  has  been  guilty  of  the 
grossest  laches ;  though  personally  served  with  a 
notice  of  the  lien  filed  acainst  his  property,  he 
never  appeared  in  the  oijpnal  suit  or  moved  to 
have  the  judgment  opened.     '^'    ^ 

The  irregularities  in  the  proceedings  on  the 
municipal  claim  cannot  be  taken  advantage  of 
here  ;  the  law  is  that  they  are  cured  by  judgment 
and  the  acknowledgment  of  a  sherifTs  deed. 
Delaney  v.  Gault,  6  Casey,  63. 
Cadmus  v.  Jackson,  2  Sm.  295. 
Wilkinson's  Appeal,  15  Sm.  189. 
Taylor  v.  Young,  21  Sm.  81. 
Sheetz  v.  Wynkoop,  24  Sm.  198. 
Wistar  v.  The  City,  5  Weekly  Notes,  279. 

It  is  objected  that  in  City  v,  Simmons  the  sci. 
fa,  was  not  served  as  a  summons  as  is  required 
by  the  Act  of  March  29,  1867,  §  i,*  but  if  this 

*  This  Act  provides  that  **  No  property  returned  .  .  . 
for  registry  in  the  survey  bureau  shall  be  subject  to  sale  for 
taxes  or  other  municipal  claims  thereafter  to  accrue  as  a 
lien  of  record  thereon,  except  in  the  name  of  the  owner  as 
returned,  and  after  recovery  by  suit,  and  service  of  the 
writ  on  him  as  in  case  of  a  summons." 


law  is  so  strictly  construed,  a  registered  owner 
out  of  the  county  cannot  be  served  and  the  dty 
cannot  collect  her  taxes ;  moreover,  such  a  con- 
struction would  injuriously  affect  a  great  number 
of  titles.  But  here,  also,  the  law  is  that  the  de- 
fect in  the  service  of  the  sci.  fa.,  if  any,  was  not 
inciuable,  and  cannot  be  taken  advantage  of  in 
this  suit. 

Taylor  v.  Young,  21  Sm.  81,  and  cases  supra. 
By  the  Act  of  May  23,  1874  (Purd.  1916,  pi. 
98),  municipal  claims  are  to  be  recovered  by 
proceeding  by  sci,  fa.  as  in  cases  of  mechanics' 
claims.  The  return  to  the  sci,  fa,  in  City  v, 
Simn;ons  is  a  substantial  compliance  with  the  re- 
quirements of  the  law  for  a  return  to  a  sci,  fa, 
sur  mechanic's  claim  where  no  persons  occupy 
the  premises. 

Purdon  1035,  pi.  51. 

Shoemaker  v,  Duganne,  5  Weekly  Notes,  403. 

Sullivan  v,  Johns,  5  Wh.  367. 

Donahoo  v.  Scott,  2  J.  47. 
J,  B,  Cox,  for  defendant. 
A  review  of  the  Acts  of  A^embly  on  the  sub- 
ject will  show  tliat  the  Legislature  has  been  con- 
stantly more  and  more  solicitous  to  protect  liened 
property  from  sale  without  notice  to  the  owner. 
A  return  identical  with  the  one  in  City  v,  Sim- 
mons has  been  held  invalid. 

Wistar  v.  City,  5  Weekly  Notes,  279. 
The  return  in  this  case  was  then  fatally  defect- 
ive under  the  Acts  of  March  14,  1865,  and  of 
March  29,  1867,  and  under  the  latter  Act  the 
sale  was  voi^.  The  Court,  therefore,  had  not 
jurisdiction  of  the  case  at  any  stage  subsequent  to 
the  issuing  of  the  sci,  fa, 

C.  A.  V. 
June  21,  1879.    The  Court.    Judgment  for 
plaintiff  on  point  of  law  reserved. 


C,  P.  No.  2.  Sept.  15, 1879. 

Boyer  v.  Clairbome. 

Pleading — Special  plea  of  agency,  when  amounling 
to  the  general  issue — Practice, 

Rule  to  strike  off  special  plea. 

Assumpsit  for  goods  sold  and  delivered,  by 
Boyer  against  R.  R.  Clairbome.  The  narr.  con- 
sisted of  the  common  counts;  the  bill  of  particulars 
was  for  coal  sold. 

The  pleas  were  non-assumpsit,  payment  with 
leave,  etc.,  set-off,  and  a  special  plea  **thatm 
the  purchase  of  the  coal  for  which  the  suit  is 
brought,  defendant  acted  as  agent  for  Eleanor 
Clairbome  and  not  on  his  own  account ;  and  that 
said  fact  was  well  known  to  the  plaintiff,"  etc 

B,  F.  Fisher,  for  the  mle. 

The  special  plea  amounts  to  the  general  issue. 

J,  R,  Rhoads,  contra. 

Rule  absolute. 
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^uprente  Cotirt. 


Jan.  '78,  15.  March  17,  1879. 

Continental  National  Bank  v.  Draper. 

Attachment  under  the  Act  of  March  77, 1869 — 
Real  estate. 

Real  estate  cannot  be  attached  under  the  Act  of  March 

16,  1869. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 
A  writ  of  attachment  under  the  Act  of  March 

17,  1869,  was  issued  at  the  suit  of  The  Con- 
tinental National  Bank  of  Boston,  against  John 
W.  Draper,  under  which  the  sheriff  attached  a 
lot  of  ground  in  the  borough  of  Pottsville,  which 
the  plaintiffs  by  affidavit  alleged  had  been  con- 
veyed by  the  defendant  to  his  son  in  fraud  upon 
the  rights  of  his  creditors. 

The  defendant  thereupon  took  a  rule  to  quash 
the  attachment,  upon  the  ground  that  the  Act 
of  March  17,  1869,  did  not  authorize  the  attach- 
ment of  real  estate. 

The  Cotirt  below  made  the  rule  absolute. 
Walker,  J.,  delivering  the  following  opinion: 
"  In  this  case  a  writ  of  attachment  under  the  Act 
of  the  17th  of  March,  1869  (Purd.  Dig.  53,  pi. 
71),  was  issued  upon  a  judgment  of  I9331.89, 
originally  obtained  in  Massachusetts  by  the  plain- 
tiff against  the  defendant,  and  entered  up  in  the 
Court  of  Common  Pleas  of  Schuylkill  County, 
to  March  Term,  1877,  No.  680.  A  house  and 
lot  of  ground  in  the  borough  of  Pottsville  were 
attached,  and  this  rule  upon  the  part  of  the  de- 
fendant is  to  quash  said  writ. 

**  Under  the  view  we  have  taken  of  this  case 
it  becomes  unnecessary  to  consider  the  many 
reasons  urged  upon  the  Court  to  quash  the  writ, 
as  the  question  turns  upon  a  single  point.  The 
writ  was  issued  under  the  provisions  of  the  Act 
of  1869,  and  the  defendant's  real  estate  is  at- 
tached. Can  this  be  done,  or  is  the  Act  con- 
fined to  personal  property  solely  ?  We  do  not 
deem  it  necessary  to  discuss  this  question,  as  all 
the  law  Judges  of  this  Court  have  given  the  sub- 
ject a  full  and  careful  investigation,  and  have 
unanimously  come  to  the  conclusion  that-  the 
provisions  of  the  Act  were  intended  solely  to 
apply  to  personal  property  and  not  to  real 
property." 


The  defendant  took  this  writ  of  error,  assign- 
ing for  error  the  action  of  the  Court. 

Samuel  Dickson  and  Fergus  G,  Farquhar^ 
for  the  plaintiff  in  error. 

The  important  question  is  whether  the  Act  of 
March  17,  1869,  authorizes  the  attachment  of 
land.  The  case  is  a  novel  one,  and  has  never 
been  adjudicated  in  this  State.  The  Court  below 
construed  the  word  **  property,'*  which  occurs  in 
several  sections  of  the  Act,  to  mean  only  **  per- 
sonal property."  In  other  words,  they  added  the 
word  **  personal."  It  is  submitted  that  such  a 
construction  is  consonant  with  neither  the  spirit 
of  the  Act  nor  with  the  remedy  it  proposes  to  give 
for  the  protection  of  creditors  against  fraudulent 
debtors.  In  the  absence  of  any  positive  limita- 
tion of  the  right  of  attachment,  real  estate  may 
be  attached  as  well  as  personalty. 
Drake  on  Attachment,  {  223. 
Isham  V,  Downer^  8  Coon.  282. 

In  a  devise,  the  words,  **  all  my  property,"  pass 
a  fee  in  land  without  words  of  inheritance. 
Morrison  v.  Semple,  6  Bina.  94. 

The  word  **  property,"  which  is  nomen  gene- 
ralissimum,  covers  both  realty  and  personalty, 
and  by  a  fair  construction  embraces  every  kind 
of  property.  If  the  construction  contended  for 
on  the  other  side  is  to  prevail,  then  the  door  is 
open  to  the  commission  of  fraud,  for  by  a  dis- 
position of  his  realty  the  owner  can  evade  his 
creditors'  demands.  The  Act  creates  **a  lien," 
which  must  have  been  inserted  in  contemplation 
of  real  estate,  for  where  personal  property  is 
attached,  the  property  itself  is  taken  into  the 
custody  of  the  Court.  Therefore  the  term,  as 
applied  to  personalty,  is  without  meaning.  Un- 
doubtedly it  is  a  casus  omissus.  Land  was  not 
mentioned  in  the  Act  of  1705,  auid  it  was  not 
expressly  said  that  an  attachment  would  bind  it, 
yet  the  Court  held  that  land  was  assets  for  the 
payment  of  debts,  making  no  distinction  between 
realty  and  personalty,  the  policy  of  the  law 
making  every  subject  of  property  liable  to 
attachment. 

Schacklelt  and  Clyde's  Appeal,  2  Harris,  329. 
Ludlow  V.  Bingham,  4  Dal.  44. 
M'Clenachan  v,  M'Carty,  i  Id.  376. 

D,  C,  Ifenning  ajid /ames  Ryan,  for  defendsLTii 
in  error. 

The  word  **  realty"  does  not  appear  in  the 
Act,  the  Legislature  therefore  did  not  mean  to 
include  it,  for  expressio  unius  exclusio  alterius. 
The  Act  provides  a  remedy  contrary  to  the  com- 
mon law,  and  must  therefore  be  strictly  con- 
strued. Its  aim  was  to  give  the  creditor  a  speedy 
remedy  where  the  debtor  was  fraudulently  re- 
moving his  property.  Personal  property  alone 
was  contemplated,  for  obviously  realty  cannot  be 
removed  nor  be  concealed.  The  Act  makes  no 
provision  for  the  seizure  of  real  estate,  whereas 
the  Foreign  Attachment  Act  provides  in  express 
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terms  for  the  seizure  of  real  estate,  and  also  for 
the  manner  in  which  it  is  to  be  disposed  of.  It 
also  provides  for  a  description  of  the  property 
which  is  to  be  filed  of  record,  in  order  that  third 
parties  may  have  notice  of  the  lien  of  attach- 
ment. In  the  Act  of  1869,  no  such  provisions 
are  made. 

May  7,  1879.  The  Court.  We  think,  with 
the  learned  Judge  of  the  Court  below,  that  the 
Attachment  Act  of  March  17,  1869  (Purd.  Dig. 
53,  pi.  71),  was  not  intended  to  embrace  real 
property.  An  examination  of  the  Act  will  make 
this  obvious.  In  the  first  place,  this  writ  is 
issuable  upon  the  aflfidavit  of  the  creditor  that  the 
debtor  or  debtors  **  is  about  to  remove  his,  her, 
or  their  property  out  of  the  jurisdiction  of  the 
Court  in  which  the  attachment  is  applied  for, 
with  the  intent  to  defraud  his,  her,  or  their 
creditors ;  or  that  said  party  defendant  has  prop- 
erty, rights  in  action,  or  interest  in  any  public 
or  corporate  stock,  money,  or  evidences  of  debt, 
which  he,  she,  or  they  fraudulently  conceal ;  or 
that  the  said  party  defendant  has,  or  have, 
assigned,  disposed  of,  or  removed,  or  is  about  to 
assign,  dispose  of,  or  remove  any  such  property, 
money,  rights  in  action,  interest  in  public  or 
corporate  stock,  or  evidences  of  debt,  with  the 
intent  to  defraud  his,  her,  or  their  creditors.*' 
In  all  this  there  is  clearly  no  intent  to  embrace 
realty.  The  **  property"  spoken  of  is  such  as 
may  be  removed  or  concealed,  and  hence,  ne- 
cessarily, embraces  only  personalty.  Real  estate 
not  being  susceptible  of  removal,  and  its  convey- 
ance in  fraud  of  creditors  being  otherwise  amply 
provided  for,  the  Legislature  in  this  Act  made  no 
provision  against  its  disposition. 

Turning  to  the  second  and  third  sections  which 
provide  for  the  service  and  return  of  the  process, 
we  find  that  the  sheriff  is  directed  to  attach  "  so 
much  of  the  money,  stocks,  rights  in  action, 
evidences  of  debt,  or  other  property  of  said  party 
defendant,  not  exempt  from  sale  upon  execution, 
as  will  be  sufficient  to  pay  the  debt  demanded, 
with  costs.'*  Now  it  may  be  conceded  that  the 
words  **  other  property"  might  be  made  to  in- 
clude land,  and  we  might  agree  that  such  was  the 
legislative  intent,  were  it  not  that  several  diffi- 
ctdties  oppose  themselves  to  a  construction  of 
this  kind :  First,  we  have  already  seen  that  the 
statute  in  the  preceding  section  has  attached  the 
idea  of  mobility  to  "other  property;**  secondly, 
there  are  no  provisions  or  directions  for  the  at- 
tachment of  real  estate,  as  in  the  Foreign  and 
Domestic  Attachment  Acts ;  and  thirdly,  the  lan- 
guage of  the  Act  precludes  such  a  conclusion. 
An  inventory  of  the  attached  property  is  to  be 
made,  and  a  copy  thereof  left  with  the  defendant 
if  he  can  be  foimd  within  the  county,  but  if  he 
does  not  reside  in  the  county,  then  such  copy  is 


to  be  left  **  with  the  person  in  whose  possession 
or  care  said  property  may  be,  or  in  whose  hands 
it  may  be  attached.**  We  need  scarcely  say  that 
the  above  stated  language  can  properly  be  applied 
only  to  personalty.  But  again,  "  It  shall  be  the 
duty  of  the  officer  serving  such  attachment,  to 
take  the  property  attached  into  his  possession 
when  the  same  is  capable  of  manual  seizure ^  and 
when  not,,  the  same  shall  be  bound  by  such  at- 
tachment in  the  hands  or  possession  of  such  party 
from  whom  it  is  due  or  owing,  or  whose  duty  it 
is  to  account  for  the  same^  This  part  of  the 
Act  informs  us  definitely  what  may  be  attached. 
In  the  first  place,  it  is  something  that  the  officer 
may  take  into  his  own  possession  by  manual 
seizure ;  and  in  the  second  place,  if  it  is  not 
capable  of  such  seizure,  then  it  is  something  of  a 
kind  that  may  be  due  or  owing,  or  that  it  is  to  be 
accounted  for.  The  first  embraces  personal 
goods  and  chattels ;  the  second,  debts,  obliga- 
tions, stocks,  etc. ;  but  by  no  stretch  of  the 
imagination  can  this  language  be  made  to  em- 
brace real  estate,  since  of  it  there  can  be  no 
manual  seizure ;  neither  is  it  a  thing  which  may 
be  due,  or  owing,  or  to  be  accounted  for  in  the 
meaning  of  the  Act.  But  further,  the  defendant 
may  retain  the  property  thus  attached  by  giving 
bond  for  its  surrender  in  as  good  condition  as 
when  attached,  **  to  any  officer  having  an  execu- 
tion against  said  defendant  on  any  judgment 
rendered  in  said  attachment  in  favor  of  the  plain- 
tiff.** Language  of  this  kind,  we  know,  is  z^ 
plicable  only  to  personal  property.  Applied  to 
real  estate,  it  is  meaningless.  If,  indeed,  ire 
are  to  deal  with  this  Act  as  Chief- Justice  Gibson 
tells  us  the  Act  of  1 705  was  dealt  with,  we  might 
make  it  cover  realty.  He  says,  in  Schacklett  and 
Glyde*s  Ap.  (2  Harris,  326) :  **  It  is  an  undoubted 
fact  that  the  framers  of  the  Act  of  1 705  intended 
to  exempt  land  from  attachment,  but  as  there 
was  no  reason  for  an  exemption,  as  land  was 
liable  to  execution  as  a  chattel,  and  as  the  lan- 
guage of  the  Act  was  not  imperative,  though  its 
details  were  adapted  to  cases  of  garnishment,  the 
courts  made  no  distinction.  Nor  ought  they  to 
have  done  otherwise;  at  least  they  did  not.**  In 
these  days,  however,  this  Court  can  hardly  make 
so  free  with  a  statute  as  to  inject  into  it  what 
may  be  thought  to  be  an  improvement,  the  clear 
intention  of  the  law  making  power  to  the  con- 
trary notwithstanding. 

The  order  of  the  Court  below  quashing  the 
attachment,  is  affirmed. 

Opinion  by  Gordon,  J. 
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Jan.  '79,  176.  March  19,  1879. 

Eilenberger  v.  Protective  Mutual  Fire 
Insurance  Company  of  Pennsylvania. 

Fire  insurance — Mutual  Insurance  Company — 
Status  ofy  during  preliminary  negotiations  for 
policy — Insurance  policy — Breach  of  warranty 
— Fraud  or  mistake  of  insurance  agent —  When 
company  will  be  bound  hy^  notwithstanding 
stipulation  to  the  contrary  in  policy — Parol 
evidence  to  explain  mistake  or  fraud  in  war- 
ranties ;  when  admissible. 

When  there  is  a  mutual  mistake  between  the  contract- 
ing parties  to  an  insurance  policj,  parol  evidence  is  ad- 
missible to  reform  the  policy. 

The  fraud  or  mistake  of  an  insurance  agent,  committed 
¥rithin  the  scope  of  the  powers  given  him  by  the  company, 
will  not  enable  the  latter  to  avoid  a  policy  to  the  injury 
of  the  insured,  who  innocently  became  a  party  to  the 
contract. 

When  an  agent  of  the  assurer  has  cheated  the  assured 
into  signing  the  warranty,  and  paying  the  premium,  and 
the  policy  is  issued  upon  the  false  statements  of  the  agent 
himself,  the  assured  may  prove  the  fact,  and  hold  the 
principal  to  the  contract  as  if  he  had  committed  the 
wrong. 

As  to  all  preliminary  negotiations,  the  agent  acts  only 
on  behalf  ot  the  company ;  and  a  company  may  not  escape 
the  consequences  of  the  fraud  or  mistake  of  the  agent  bv 
inserting  a  stipulation  in  the  policy  that  such  agent  shall 
be  deemed  the  agent  of  the  insured,  who,  at  the  time  of 
applying  for  the  policy,  was  ignorant  of  the  insurer's  in- 
tention to  to  stipulate. 

In  the  caj^  of  a  mutual  fire  insurance  company,  mem- 
bership dates  only  from  the  consummation  of  the  contract. 
During  negotiations  for  insurance,  a  mutual  company 
occupies  no  other  or  better  position  than  one  organized  on 
the  stock  plan. 

Error  to  the  Common  Pleas  of  Wyoming 
Coimty. 

Debt,  by  R.  E.  I.  Eilenberger,  against  The 
Protective  Mutual  Fire  Insurance  Company  of 
Pennsylvania,  to  recover  the  loss  by  fire  upon 
plaintiff's  buildings  and  stock  insured  in  the  de- 
fendant's company.  Plea:  ^^ Nil  debet ^  pay- 
ment, set-off  with  leave,"  etc. 

Upon  the  trial,  before  Ingham,  J.,  the  de- 
fendant filed  an  amended  plea  assigning  breaches 
of  the  warranty,  and  that  the  plaintiff  had  made 
false  representations  in  the  application  for  the 
insurance. 

The  facts,  as  stated  in  the  opinion  of  the  Su- 
preme Court,  were  as  follows : — 

**  Soellner  was  defendant's  agent,  and  as  such 
solicited  insurance,  made  out  applications,  sent 
them  to  the  home  office,  and  the  company 
issued  the  policies,  and  forwarded  them  for 
delivery  to  the  agent,  who  received  and  remitted 
the  premiums.  The  plaintiff's  application,  thus 
solicited,  prepared,  and  transmitted,  contained  a 


stipulation  that  it  should  form  a  part  of  the  policy, 
and  all  statements  therein  constitute  warranties 
by  the  insured.  Among  the  statements  are 
these:  Chimneys  are  constructed  from  the 
ground ;  the  title  is  in  the  name  of  the  insured, 
in  fee  simple ;  and  the  building  has  never  been 
on  fire,  nor  has  the  applicant  suffered  loss  by 
fire.  In  fact,  the  chimney  was  built  from  the 
loft,  the  title  of  the  premises  was  in  the  name  of 
applicant's  wife,  and  the  building  had  been  on 
fire,  and  the  plaintiff  burned  out  once  before. 
He  showed  Soellner  through  the  house,  correctly 
answered  all  questions  asked,  did  not  read  or 
hear  the  answers  read,  and  thought  everything 
was  down  in  the  application,  as  he  had  stated, 
when  he  signed  it.  Soellner  examined  the 
chimney,  and  wrote  the  answer  respecting  it 
from  his  own  knowledge.  In  response  to  the 
applicant's  answer  that  his  wife  owned  the  build- 
ing, he  said  that  would  make  no  difference,  he 
could  insure  it  with  his  stock.  He  noticed  there 
had  been  a  fire,  and  asked  the  applicant  if  he 
had  suffered  loss  by  fire,  and  was  answered  he 
had  been  burned  out  once  before.  The  written 
falsehoods  were  Soellner's  mistakes." 

The  application  for  insurance  closed  with  the 
following  questions  and  answers,  signed  by  the 
agent  of  the  company : — 

'<  Have  you  personally  examined  this  risk  ?  Do  you 
think  it  advisable  to  take  it  ?  Yes.  Are  stoves,  pipes, 
and  chimneys  all  secure?  Yes.  Are  you  personally 
acquainted  wiih  the  applicant  and  risk,  and  do  you  fully 
approve  it  ?  Yes.  Has  he  ever  met  with  loss  by  fire  ? 
No." 

The  policy  contained  the  following  stipula- 
tion : — 

<<  It  is  agreed  that  the  person  or  persons,  if  any,  other 
than  the  assured,  who  have  procured  this  insurance  to  be 
taken  by  this  company,  shall  be  deemed  to  be  the  agent 
or  agents  of  the  assured  and  not  of  this  company,  in  any 
transactions  relating  to  this  insurance.     .     •     ." 

Upon  motion  of  the  defendant,  the  Court  ex- 
cluded from  the  consideration  of  the  jury  the 
testimony  of  Soellner  relating  to  his  writing  the 
answers  to  the  interrogatories  in  the  application, 
and  the  testimony  offered  to  explain  the  mis- 
takes made  in  regard  to  the  answers  first  quoted 
above. 

The  Court  then  entered  a  compulsory  non- 
suit, upon  the  ground  that  *  *  the  plaintiff  had 
given  no  sufficient  evidence  to  entitle  him  to  re- 
cover a  verdict  as  is  in  law  sufficient  to  maintain 
the  action."  The  plaintiff  thereupon  took  this 
writ,  assigning  for  error  the  withdrawal  of  the 
evidence  from  the  jury,  and  the  entry  of  the 
nonsuit. 

/.  W,  Piatt  (with  whom  were  Wm.  M.  Piatt 
and  Sittser  &*  Harding),  for  the  plaintiff  in 
error. 

When  the  application  was  made,  the  plaintiff 
did  not  know  of  any  stipulation  of  agency  in  the 
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policy,   and  could  not,    therefore,   be    bound 
by  it. 

Wood's  Insurance,  278,  401,  and  note  6. 

Ins.  Co.  V,  Wilkinson,  13  Wall.  222. 

Roth  V,  City  Ins.  Co.,  6  McLean,  324. 
In  order  to  be  efficacious,  such  notice  must  be 
given  before  the  negotiations  are  completed. 

Wood's  Ins.  644. 

Commercial  Ins.  Co.  v,  Ives,  56  111.  402. 

Beebe  r.  Hartford  Ins.  Co.,  25  Conn.  51. 
Notice  to  the  agent  was  notice  to  the  company, 
and  gave  the  plaintiff  the  right  to  show  by  parol 
testimony  what  took  place  at  the  time. 

Wood's  Ins.  632,  276. 
The  defendant  is  estopped  from  insisting  on 
the  warranty. 

Wood's  Ins.  663-681. 

Howard's  Ins.  Co.  ».  Bruner,  23  Pa.  St.  R.  50. 

Ins.  Co.  V.  Cooper,  50  Id.  331. 

Rowley  v.  Empire  Ins.  Co.,  36  N.  Y,  550. 

McntL  ins.  Co.  v.  Olmstead,  21  Mich.  246. 
The  agent  in  this  case  had  sufficient  power  to 
receive  notice. 

Flander's  Ins.,  2d  Ed.  115. 

Beebe  v,  Hartford  Ins.  C9., supra, 

Lycoming  Ins.  Co.  v.  Woodworth,  2  N.  223. 
The  question  is  not  only  what  powers  the 
agent  had,  but  more  particularly  what  power  did 
the  company  hold  him  out  as  possessing. 

Wood's  Ins.  640,  661. 

Eclectic  Life  Ins.  Co.  v.  Fahrenbery,  68  111.  463. 

Haughton  v.  Ewbank,  4  Camp.  88. 

Nealv.  Erving,  i  Esp.  61. 

Perkins  v,  Washington  Ins.  Co.,  4  Cow.  645. 

Beal  V.  Park  F.  Ins.  Co.,  16  Wis.  241. 

N.  Y.  Ins.  Co.  V.  Nat*!  Ins.  Co.,  20  Barb.  476,aff'd 
14  N.  Y.  85. 

NicoU  vs,  Amer.  Ins.  Co.,  3  W.  &  M.  529. 

Gloucester  M'f'g  Co.  v.   Howard  F.  Ins.  Co.,  5 
Gray,  497. 

Lungstrass  v,  German  Ins.  Co.,  57  Mo.  107. 

Palm  V.  Medina  Ins.  Co.,  20  Ohio,  529. 

Dayton  Ins,  Co.  v,  Kelley,  24  Ohio  St.  345. 

Flanders  Ins.,  2d  Ed.,  112  and  cases  dted. 

Hough  V.  City  F.  Ins.  Co.,  29  Cona.  10. 
Osterhout  S*  Little,   for  the  defendant  in 
error. 

The  authority  of  the  agent  was  that  of  a  solici- 
tor of  risks  at  most.  He  was  not  authorized  to 
represent  the  company  beyond  the  specific 
powers  committed,  to  him  ;  any  action  beyond 
this  scope  cannot  form  the  subject  of  estoppel. 

Susquehanna  Ins.  Co.  v,  Perrine,  7  W  &  S.  348, 

Cooper  V.  Ins.  Co.,  14  W.  299.  ♦ 

Ins.  Co.  V.  Johnson,  1 1  H.  72. 

Mitchell  z/.  Ins.  Co.,  I  Sm.  402. 

Smith  V.  Ins.  Co.,  12  H.  320. 

Ins.  Co.  V,  Arthur,  6  C.  315. 
The  plaintiff  was  guilty  of  neglect  in  not  read- 
ing the  application  before  signing  it. 

Greenfield's  Est.,  2  H.  496. 

Penn.  R.  R.  Co.  v.  Shay,  I  N.  198. 
The  warranty  by  plaintiff  was  a  condition  pre- 
cedent to  defendant's  liability. 

Cooper  V.  Ins,  Co.,  supra, 

Ins.  Co.  V,  Arthur,  supra, 

Phillips  on  Ins.,  346. 


May  5,  1879.  The  Court  (after  stating  the 
facts  ut  supra).  Thus  stood  the  facts,  shown  by 
the  oral  testimony  of  the  plaintiff  and  Soellner, 
the  truth  of  which  was  admitted  by  the  motion 
for  nonsuit.  Whatever  credit  the  jury  might 
have  given  them,  had  the  cause  been  submitted, 
the  Court,  in  disposing  of  the  motion,  was  bound 
to  treat  their  testimony  as'true,  and  draw  every 
reasonable  inference  therefrom  in  favor  of  the 
plaintiff.  In  considering  whether  there  was  error 
in  ordering  a  nonsuit,  it  matters  not  that  a  portion 
of  the  evidence  was  ruled  out  before  the  motion, 
for  if  competent  it  should  not  have  been  with- 
drawn, and  if  incompetent  there  was  no  error  in 
the  judgment. 

The  defendant  relies  on  the  authority  of  Sus^ 
quehanna  Ins.  Co.  v,  Perrine  (7  W.  &  S.  348), 
Smith  V,  Ins.  Co.  (12  Harris,  320),  State  Mutual 
Fire  Ins.  Co.  v,  Arthur  (6  Casey,  315),  and 
Cooper  V,  Farmers'  Mutual  Fire  Ins.  Co.  (14 
Wright,  299),  to  preclude  oral  testimony  of  its 
agent's  fraud  or  mistake,  in  preparing  the  appli- 
cation. In  the  first  the  by-laws  were  specific  in 
the  requirements  of  the  application,  and  that  if 
made  by  a  surveyor  he  should  be  deemed  the 
applicant's  agent.  It  was  said,  that  knowing  he 
would  become  a  member  of  the  company  on  ac- 
ceptance of  the  policy,  the  presumption  is  that 
he  made  himself  acquainted  with  its  charter  and 
regulations,  and  that  he  was  bound  to  know  that 
the  surveyor  was  acting  as  his  instrument,  and 
not  as  the  instrument  of  the  company ;  and  con- 
sequently, a  material  fault  in  the  application 
vitiated  the  policy.  Smith's  case  rests  upon  a 
doctrine  that  ought  to  prevail  everywhere,  to  wit : 
'*  The  principal  is  bound  by  the  acts  of  his  agent 
whilst  he  acts  within  the  scope  of  the  deputed 
authority ;  but  if  departing  from  that  sphere,  or 
continuing  in  it,  he  commits  a  fraud  on  his  prin- 
cipal, a  particeps  criminis  shall  not  profit  by  the 
fraud."  In  the  Arthur  case,  the  facts  in  issue 
were  **  nothing  more  than  knowledge  by  the  de- 
fendants of  the  manner  in  which  the  buildings 
were  used  at  the  time  the  policy  was  made." 
The  warranty  and  its  breaches  were  considered 
as  admitted  by  the  pleadings.  Upon  the  single 
feet  that  the  assurer  knew  that  the  buildings  were 
not  occupied  as  warranted  by  the  assured,  it  was 
decided  that  knowledge  by  the  underwriter,  or 
by  him  and  the  assured,  is  no  basis  for  reforming 
the  policy,  though  it  is  conceded  that  equity  will 
reform  it  where  there  was  a  mutual  mistake  of 
facts.  It  was  ruled  in  Cooper's  case,  that  what 
is  a  warranty  in  a  policy  by  its  terms,  cannot  be 
shown  by  parol  evidence  to  have  been  a  mistake. 
There  the  agency  of  Mr.  Herr,  who  filed  the 
application,  was  defined  in  writing,  "to  make 
surveys,  receive  applications,  premium  notes, 
and  cash  premiums,  for  said  company,  agree- 
ably to  the  by-laws."     It  is  said  in  the  opinion. 
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that  the  agent  had  no  authority  to  make  the  con- 
tract or  arrange  any  of  its  conditions ;  that  if  he 
and  Cooper  were  both  mistaken,  his  mistake  was 
not  that  of  a  party  to  the  contract ;  that  the 
plaintiff's  offer  was  not  to  show  a  mutual  mis- 
take ;  that  it  was  a  fatal  objection  to  the  offer, 
that,  if  admitted,  it  would  not  show  a  mistake  by 
both  parties;  and,  so  far  as  appeared,  the  de- 
fendants had  not  been  informed  of  any  represen- 
tation other  than  in  the  written  application  upon 
which  they  issued  the  policy.  The  offers  them- 
selves show  that  Cooper  neither  read  nor  heard 
read  the  answers,  but  they  also  show  that  he  and 
the  agent  talked  over  and  agreed  that  the  judg- 
ments were  not  encumbrances,  and  the  answer 
was  written  accordingly.  The  insured  knew  what 
was  in  the  warranty  he  had  signed.  An  exami- 
nation of  the  facts  in  those  cases  will  aid  in 
understanding  the  scope  of  the  opinions.  In  each 
there  was  no  question  but  that  the  warranty  was 
made,  and  it  was  conceded  that  if  there  were  a 
mutual  mistake  between  the  contracting  parties, 
parol  evidence  is  admissible  to  reform  the  policy. 
None  declares  that  the  fraud  or  mistakes  of  a 
knavish  or  blundering  agent,  done  within  the 
scope  of  the  powers  given  him  by  the  company, 
will  enable  the  latter  to  avoid  a  policy  to  the  in- 
jury of  the  insured,  who  innocently  became  a 
party  to  the  contract.  The  authorities  go  far, 
very  likely  not  too  far,  in  holding  the  assured 
responsible  for  his  warranty,  and  in  excluding 
orai  evidence  to  contradict  or  vary  it ;  but  they 
do  not  establish  that  where  an  agent  of  the  as- 
surer has  cheated  the  assured  into  signing  the 
warranty  and  paying  the  premium,  and  the 
policy  was  issued  upon  the  false  statements  of 
the  agent  himself,  the  assured  shall  not  prove  the 
fact  and  hold  the  principal  to  the  contract,  as  if 
he  hadxommitted  the  wrong.  The  defendant  is 
a  mutual  company,  and  holders  of  its  policies  are 
members.  Membership  dates  from  consumma- 
tion of  the  contract,  and  not  before.  During 
negotiations  for  insurance,  a  mutual  company 
occupies  no  other  or  better  position  than  one 
organized  on  the  stock  plan,  and  cannot  profit 
by  a  contract  induced  by  the  fraud  of  its  agent ; 
for  the  membership  arises  from,  but  does  not 
precede  the  contract.  (Lycoming  Fire  Ins.  Co. 
V.  Woodworth,  2  Norris,  223.)  As  to  all  pre- 
liminary negotiations,  the  agent  acts  only  on  be- 
half of  the  company.  A  stipulation  in  a  policy, 
that  if  the  agent  of  the  company,  in  the  transac- 
tion of  their  business,  shall  violate  the  conditions, 
the  violation  shall  be  construed  to  be  the  act  of 
the  insured,  and  shall  avoid  the  policy,  will  not 
render  the  insured  responsible  for  the  mistakes  of 
the  agent.  (Columbia  Ins.  Co.  v.  Cooper,  14 
Wright,  331.)  This  was  said  where  the  mistake 
was  of  representations,  and  does  not  qualify  the 
rule  which  holds  the  assured  upon  his  covenants 


or  warranties.  But  it  shows  that  a  company  con- 
tracting by  its  agent  will  not  always  escape  the 
consequences  of  the  fraud  or  mistake  of  its  agent, 
by  inserting  a  stipulation  in  the  policy  that  such 
agent  shall  be  deemed  the  agent  of  the  insured, 
who,  at  the  time  of  applying  for  the  policy,  was 
ignorant  of  the  insurer's  intention  so  to  stipulate. 

Upon  the  verity  of  the  plaintiff's  testimony,  he 
had  no  knowledge  of  the  fraud  or  mistake  of  the 
defendant's  agent  previous  to  the  fire.  The 
agent  falsely  induced  him  to  sign  a  statement  he 
had  not  made,  and  did  not  intend  to  make. 
Moreover,  appended  to  the  application  is  the 
following,  signed  by  the  agent :  *  *  The  following 
questions  must  be  answered  fully  and  definitely 
by  the  agent,  and  when  this  is  not  done,  the  ap- 
plication will  be  declined  :  Have  you  personally 
examined  this  risk  ?  Do  you  think  it  advisable 
to  take  it  ?  Yes.  Are  stoves,  pipes,  and  chim- 
neys, all  secure?  Yes.  Are  you  personally 
acquainted  with  the  applicant  and  ri^,  and  do 
you  fully  approve  it  ?  Yes.  Has  he  ever  met 
with  loss  by  fire?  No."  Thus  answered  the 
insurer's  agent,  without  which  the  policy  would 
not  have  been  issued.  The  application  and 
agent's  certificate  agree.  Oral  and  written  evi- 
dence show  that  the  agent  was  acting  within  the 
scope  of  his  employment,  but  in  bad  faith  to  his 
principal.  He  was  not  only  to  solicit  and  make 
out  applications,  but  his  own  answers  from  per- 
sonal examination  were  relied  upon  by  the  in- 
surers in  making  the  contract.  By  what  rule 
shall  the  contract  be  void  as  respects  an  innocent 
party  who  first  discovered  the  fraud  after  his 
loss?  The  assurer  believed  both  statements; 
the  assured  knew  nothing  of  the  contents  of 
either.  Which  party  shall  suffer  ?  By  elementary 
principles,  the  one  who  employed  and  gave 
character  to  the  agent,  and  issued  the  policy 
upon  his  act,  and  not  he  who  innocently  paid 
his  money. 

It  is  not  alleged  the  case  was  defective  for  any 
cause  other  than  breach  of  warranty. 

Judgment  reversed,  and  d^  procedendo  z.'^zx^t^. 
Opinion  by  Trunkey,  J. 

[See  next  case.  ] 


Jan.  *79,  192.  March  3,  1879. 

Smith  V.  The  Farmers  &  Mechanics' 
Mutual  Fire  Insurance  Co. 

Fire  Insurance —  Conditions  avoiding  the  policy — 
Technical  seizure — Application  for  a  policy^ 
answer  to  questions  in — Admissibility  of  parol 
evidence  to  explain, 

A  mere  technical  levy  upon  real  estate  under  judicial 
process,  unaccompanied  by  change  of  possession  or  iu- 
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crease  of  risk,  will  not  avoid  a  policy  of  insurance  con- 
taining a  condition  that  the  insurance  **  should  cease  from 
the  time  the  property  insured  should  be  levied  upon,  or 
taken  into  possession  or  custody  under  any  proceeding  in 
law  or  in  equity." 

Parol  evidence  is  admissible  to  prove  that  an  agent, 
whose  duty  it  was  to  take  down  answers  to  questions  in 
the  application  for  a  policy  of  insurance,  and  to  certify  to 
the  company  the  correctness  of  the  answers,  which  by 
the  terms  of  the  policy  were  warranties,  had  either  neg- 
ligently or  intentionally  written  an  erroneous  or  ambiguous 
answer. 

Error  to  the  Common  Pleas  of  Berks  County. 

Covenant  upon  a  policy  of  fire  insurance,  by 
William  B.  Smith  against  the  Farmers  &  Me- 
chanics* Mutual  Fire  Insurance  Company.  Plea: 
Covenants  performed,  absque  hoc. 

Before  the  referee,  to  whom  the  case  was  sub- 
mitted under  the  Act  of  May  14,  1874,  the  fol- 
lowing facts  appeared :  On  Nov.  9,  1875,  William 
B.  Smith,  upon  the  solicitation  of  the  agent  of 
the  Farmers  &  Mechanics'  Mutual  Fire  Insurance 
Co. ,  applied  for  a  policy  of  insurance  amounting 
to  1 1 800,  upon  his  carriage  manufactory  and  con- 
tents in  Kutztown.  Among  the  printed  questions 
in  the  application  for  the  policy,  which  by  the  terms 
of  the  application  were  a  warranty  on  the  part  of 
the  assured,  and  which  it  was  the  duty  of  the 
agent  to  write  down  correctly,  were  the  follow- 
ing :  (12)  *'  Is  the  property  encumbered  ?  If  so, 
state  the  amount,  and  also  the  estimated  value  of 
the  real  estate  covered  by  the  encumbrance.*' 
Answer,  "No  morg.  judgment.**  (13)  **Are 
all  the  facts  material  to  the  risk  made  known?** 
Answer,  **Yes.**  Upon  the  back  of  the  appli- 
cation were  certain  printed  questions,  to  the  cor- 
rectness of  which  the  company  required  the  agent 
to  certify,  and,  among  others,  the  following  (6) 
**Are  your  answers  by  the  applicant  all  correct 
so  far  as  you  can  discern?**  Answer,  **Yes.** 
Th^  plaintiff  paid  a  premium  of  I27,  and  gave 
a  premium  note  for  I270  to  the  order  of  the 
company,  in  which  he  covenanted,  inter  alia^  to 
accept  a  policy  based  upon  the  application  and 
survey,  and,  in  case  of  loss,  to  adjust  the  same 
in  accordance  with  the  by-laws  of  the  company 
and  the  conditions  of  the  policy,  and  further, 
that  if  any  untrue  answer  was  given  to  the  printed 
questions  in  the  application,  whereby  the  com- 
pany was  deceived  as  to  the  character  of  the  risk, 
the  policy  was  to  be  void.  The  company  there- 
upon issued  the  plaintiff  a  policy  of  insurance 
for  ;Ji8oo,  on  Nov.  12,  1875,  ^"^  which  the  as- 
sured agreed,  inter  aiia,  that  his  representations 
in  the  application  were  a  warranty,  containing  a 
just,  full,  and  true  exposition  of  all  the  facts  in 
regard  to  the  condition,  situation,  and  value  of 
the  property  insured,  and,  that,  if  any  fact  or 
circumstance  was  not  fairly  represented  the  policy 
was  to  be  void,  and  further,  that  the  i>olicy  was 
drawn  and  accepted  with  reference  to  the  appli- 


cation and  conditions  auinexed,  which  were  made 
a  part  of  the  policy. 

One  of  the  conditions  of  insurance  was  as  fol- 
lows : — 

(15)  The  insurance  under  this  policy  shall  cease  at  and 
from  the  time  the  property  hereby  insured  shall  be  Icried 
on  or  taken  into  possession  or  custody  under  any  proceed- 
ing in  law  or  equity,  and  should  there,  during  the  life  of  this 
policy,  an  encumbrance  fall  or  be  executed  upon  the  pro- 
perty insured  sufficient  to  reduce  the  real  interest  of  the 
msuKd  in  the  same  to  a  sum  only  equal  to  or  below  the 
amount  insured,  and  he  neglect  or  fail  to  obtain  the  con- 
sent of  the  company  thereto,  then  and  in  that  case  the 
policy  shall  be  void. 

At  the  time  of  application  for  the  policy  there 
were  on  record  nine  judgments  against  the  plain- 
tiff, upon  one.  of  which  proceedings  had  been 
begun  under  a  fi,  fa,  and  vend,  exp.^  under 
which  the  real  estate  of  the  plaintiff  was  levied 
upon  and  condemned  before  the  issue  of  the 
policy. 

The  property  was  burned  on  Dec.  4,  1875. 
The  company  refused  to  pay  the  loss  on  the 
ground  of  a  violation  of  the  terms  of  the  policy 
and  the  conditions  of  insurance. 

At  the  trial,  upon  the  close  of  the  defendant's 
testimony,  the  plaintiff  offered  to  prove  in  rebut- 
tal that  the  agent  of  the  company,  before  the 
plaintiff  signed  the  application,  asked  him 
whether  he  had  any  mortgages  on  his  property, 
to  which  he  answered  '*  No,  but  other  debts  on 
it.**  That  the  agent  then  replied  **  that  makes 
no  difference,  you  will  be  all  right  and  safe,'* 
and  that  in  consideration  of  this  promise  the 
plaintiff  signed  the  application.  Objection. 
Objection  sustained.  Exception.  [First  assign- 
ment of  error.]  The  referee  (John  B.  Dampman) 
was  of  the  following  opinion  : — 

"All  the  facts  necessary  to  make  out  a  prima 
facie  case  for  the  plaintiff  were  proveft.  The 
defendant  offered  in  evidence  copies  of  the 
records  of  the  Court  of  Common  Pleas  of  Berks 
County — showing  that  at  the  time  of  the  occur- 
rence of  the  fire,  the  property  had  been  levied 
upon  by  the  sheriff — with  a  view  of  avoiding  the 
policy  under  the  condition  thereof;  condition 
15  providing  that  the  insurance  should  cease 
from  the  time  the  property  was  levied  upon, 
under  any  proceeding  in  law  or  equity,  etc.  The 
evidence  was  admitted,  but  it  does  not  become 
necessary  in  the  decision  of  this  case  to  pass  upon 
the  effect  of  it. 

**  The  defendants  also  proved  that  at  the  time 
of  effecting  this  insurance  the  property  insured 
was  encumbered  with  judgments,  while  in  the 
application  for  insurance  the  plaintiff  had  said 
there  were  no  judgments  or  mortgages,  this  for 
the  purpose  of  showing  such  false  representations 
by  the  plaintiff  as  under  the  terms  of  the  policy 
would  avoid  it. 

*'  The  plaintiff  then  offered  to  prove  in  rebut- 
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tal  that  a  truthful  answer  had  been  given  to  the 
question  in  the  application  referring  to  encum- 
brances, but  that  the  agent  of  the  company,  C. 
A.  Z.  Griesemer,  who  wrote  the  application,  had 
written  the  answer  wrong,  this  for  the  purpose  of 
avoiding  the  forfeiture  of  the  policy  under  the 
previous  evidence.  There  can  be  no  doubt  that 
under  certain  circumstances  he  would  have  been 
entitled  to  show  these.  But  under  the  provisions 
of  the  policy  in  question  it  could  avail  him 
nothing.  By  the  terms  of  the  policy  this  fepre- 
sentation  was  covenanted  to  be  a  warranty,  and 
being  a  warranty,  on  the  authority  of  Cooper  v. 
The  Farmers*  Mutual  Fire  Ins.  Co.  (14  Wright, 
299),  it  cannot  be  shown  by  parol  to  have  been 
a  mistake  ;  therefore  the  evidence  was  excluded. 
This  was  the  vital  point  in  the  case.  This  evi- 
dence having  been  ruled  out,  the  case  of  the 
plaintiff  fails,  and  the  decision  must  be  for  the 
defendants. 

"And  now,  Jan.  4,  1879,  judgment  for  de- 
fendants with  costs." 

The  plaintiff  took  this  writ  of  error,  assigning 
for  error  the  rejection  of  his  offer  of  testimony 
in  rebuttal,  and  the  entry  of  judgment  for  the 
defendants. 

Richmond  Z.  Jones  (with  whom  was  A,  H. 
Schmehl)y  for  the  plaintiff  in  error. 

A  technical  seizure,  unattended  by  change  of 
possession  or  increase  of  risk,  does  not  avoid  a 
policy  of  insurance. 

Insurance  Co.  v.  0*Maley,  I  Norris,  400. 

The  real  defence  of  the  company  is  based  upon 
the  answer  of  the  applicant  to  the  question  in 
regard  to  encumbrances,  which  the  agent  wrote 
in  an  abbreviated  form,  and  which  is  ambiguous. 
In  every  case  in  which  the  assured  has  been  held 
liable,  the  answer  was  plain  and  unambiguous. 
It  is  submitted  that  the  Court  has  never  gone  so 
far  as  to  permit  an  insurance  company  to  construe 
the  language  of  an  application,  and,  after  acting 
upon  its  own  interpretation  of  an  ambiguous 
answer,  to  bring  itself,  by  a  technical  strain, 
within  the  rule  laid  down  for  the  relief  of  com- 
panies acting  upon  an  express  warranty,  and  not 
guilty  of  negligence.  The  ambiguity  and  uncer- 
tainty of  the  answer  was  sufficient  to  put  the  de- 
fendants upon  inquiry.  This  case  is  ruled  by — 
Columbia  Ins.  Co.  w.  Cooper,  14  Wr.  331. 

The  case  is  distinguishable  from  that  of  Cooper 
V,  The  Farmers'  Ins.  Co.  (14  Wr.  299),  cited  on 
the  other  side,  for  in  this  case  it  was  the  duty  of 
•  the  agent  to  take  down  the  answers  of  the  appli- 
cant, and  to  certify  their  correctness  to  the 
company.  The  agent,  not  the  applicant,  war- 
ranted the  correctness  of  the  answers.  Verbal 
testimony  is  admissible  to  explain  a  representation 
of  an  agent,  which  is  not  a  statement  of  the  in- 
sured. 

Insurance  Co.  v,  Wilkinson,  13  Wall.  223. 


Geo,  F.  Baery  for  the  defendant  in  error. 
The  application  and  the  policy  make  all  the 
answers  warranties,  and  an  untruthful  answer,  or 
a  failure  to  answer  fully  when  specifically  inter- 
rogated, vitiates  the  policy. 

Gottsman  v.  Pennsylvania  Ins.  Co.,  6  Sm.  210. 
Cooper  V.  The  Farmers'  Mutual  Fire  Ins.  Co.,  14 
Wr.  299. 
There  was  in  this  case  an  omission  to  state  the 
amount  of   mortgages  and    judgments,   which 
avoided  the  policy.     The  Insurance  Co.  v,  Wil- 
kinson, cited  supra,  is  a  case  of  life  insurance, 
in  which  the  applicant's  statements  were  not 
warranties. 

Mays,  1^79-  The  Coxjrt.  In  the  Court 
below  a  cXtdiX  prima  facie  case  was  made  out  by 
the  plaintiff.  To  meet  this  the  company  inter- 
posed the  defence  that  the  policy  was  void  under 
the  fifteenth  condition  thereof,  because  the  pro- 
perty was  taken  in  execution  before  the  fire ;  that 
it  was  void  also  for  the  reason  that  the  plaintiff 
at  the  time  the  insurance  was  effected  had  falsely 
represented,  in  answer  to  the  twelfth  interroga- 
tory, that  the  property  was  not  encumbered  either 
by  mortgage  or  judgment.  In  support  of  the 
former  ground  of  defence,  it  was  shown  that  the 
real  estate  was  levied  on  before  the  insurance  was 
effected;  that  it  was  subsequently  condemned, 
and  a  venditioni  issued  to  the  next  term.  It  did 
not  appear,  however,  that  there  was  anything 
more  than  a  technical  seizure,  unaccompanied  by 
any  change  of  possession,  or  increased  risk.  This 
Was  not  sufficient  to  avoid  the  policy.  The  con- 
dition relied  on  has  no  application  in  the  case  of 
a  mere  technical  seizure,  such  as  was  shown  in 
this  case.  This  question  arising  under  a  similar 
condition  in  an  insurance  policy  was  ruled  in 
The  Insurance  Company  v,  O'Maley  and  Wife 
(i  Norris,  403). 

In  support  of  the  second  ground  of  defence  it 
was  shown  that  there  were  judgments  against  the 
plaintiff  at  the  time  the  risk  was  taken,  some  of 
which  were  liens  on  the  property  insured.  It 
was  contended  that  this  conclusively  established 
the  falsity  of  the  plaintiffs  answer  to  the  twelfth 
interrogatory,  and  rendered  the  policy  void. 
The  plaintiff  then  offered  to  prove  in  rebuttal 
that  a  truthful  reply  had  been  given  to  the  ques- 
tion respecting  incumbrances,  but  that  Griesemer, 
the  agent  of  the  company,  who  solicited  the  in- 
surance and  filled  out  the  application,  had  erro- 
neously written  the  answer ;  and  also  to  prove 
what  he  said  at  the  time  in  regard  to  the  subject 
matter  of  the  answer.  The  referee  excluded  the 
testimony  for  the  reason  that,  by  the  terms  of  the 
policy,  the  answer  as  written  was  a  warranty  by 
the  insured,  and  that  parol  evidence  was  not 
admissible  to  explain  it  or  prove  anything  to  the 
contrary.      In   this  we   think   there  was  error. 
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The  expression  **«^  morg.  Judgment,''  which 
composes  the  answer  is,  at  least,  ambiguous. 
The  defendant  of  course  interpreted  it  to  mean, 
no  mortgage  and  no  judgments,  and  the  referee 
appears  to  have  adopted  that  construction.  On 
the  other  hand  the  plaintiff  claimed  that  it  meant, 
no  mortgage  but  judgments. 

The  testimony,  if  it  had  been  received,  might 
have  satisfied  the  referee  that  the  latter  was  what 
was  really  meant,  and  if  so,  it  would  have  com- 
ported with  the  answer  the  plaintiff  alleged  he 
gave.  The  answers  to  all  the  interrogatories 
are  very  brief.  Nine  out  of  the  thirteen  con- 
sist of  but  a  single  word.  It  is  not  unreason- 
able to  suppose  that  the  agent  did  not  fully  write 
down  all  that  was  said  by  the  insured  in  answer 
to  the  several  interrogatories,  and  the  abbreviated 
form  of  the  particular  answer  complained  of 
would  seem  to  indicate  that  it  was  not  the  full 
answer  to  the  question.  If  a  truthful  answer 
was  in  fact  given,  and  the  agent  either  intention- 
ally or  negligently  wrote  it  down  erroneously, 
and  the  plaintiff,  resting  in  the  belief  that  his 
answer  as  given  was  correctly  written  by  the 
agent,  signed  the  application  in  good  faith,  he 
should  have  been  permitted  to  prove  these  facts. 
Griesemer  was  the  agent  of  the  company  in 
taking  and  transmitting  applications,  and  as  such 
agent  was  required  to  answer  certain  questions 
attached  to  the  application.  One  of  these  was : 
Are  your  answers  by  the  applicant  all  correct  so 
far  as  you  can  discern  ?  This  implies  that  it  was 
his  duty  to  write  the  answers  of  the  applicant, 
and  if  he,  while  acting  within  the  scope  of  his 
employment,  intentionally  or  negligently  wrote 
a  wrong  answer,  or  misled  the  applicant,  the 
company  was  not  in  a  position  to  say  that  the 
latter  should  not  be  permitted  to  prove  the  facts. 
In  Eilenberger  v.  The  Protective  Mutual  Fire 
Insurance  Company,  decided  at  last  January 
Term  [reported  ante,  p.  373],  it  is  said  by  our 
brother  Trunkev,  after  reviewing  the  authorities 
on  the  subject,  **  None  declares  that  the  fraud  or 
mistake  of  a  knavish  or  blundering  agent,  done 
within  the  scope  of  the  powers  given  him  by  the 
company,  will  enable  the  latter  to  avoid  a  policy 
to  the  injury  of  the  insured,  who  innocently  be- 
came a  party  to  the  contract.**  Much  that  was 
said  in  that  case  in  regard  to  the  relative  rights 
and  duties  of  the  insurer  and  the  insured  is 
applicable  to  the  present  case. 

Judgment  reversed,  and  it  is  ordered  that  the 
record  be  remitted  to  the  Court  below  for  a  re- 
hearing before  the  referee. 

Opinion  by  Sterrett,  J. 

[Cf,  Kensington  Bank  v,  Yerkes,  5  Weekly  Notes, 
159]. 


Jan.  '78,  245.  March  18,  1879. 

Penna.  and  N.  Y.  Canal  and  R.  R.  Co.  v. 
Lacey. 

Negligence — Fire  caused  by  sparks  from  locamo- 
tive — Proximate  and  remote  cause  of  injury — 
Evidence, 

The  plaintifi^'  storehouse,  situated  ninety  feet  from  the 
defendants*  railroad  track,  was  destroyed  by  fire,  resultisg 
from'  loose  straw  in  the  yard  being  ignited  by  large  sparla 
from  the  defendants*  locomotive.  The  Court  l^low  left 
it  to  the  jury  to  determine  whether  the  defendants*  negli- 
gence in  allowing  the  escape  of  large  sparks  was  the  re- 
mote or  proximate  cause  of  the  injury : 

Held,  that  the  question  was  properly  submitted  to  the 
jury. 

K.  R.  Co.  V.  Hope,  30  Sm.  373,  followed. 

Error  to  the  Common  Pleas  of  Wyoming 
County. 

Case,  by  G.  S.  &  H.  R.  Lacey  against  the 
above  named  company  to  recover  damages  for 
the  burning  of  their  storehouse  resulting  from  the 
alleged  improper  management  of  one  of  the 
company's  locomotives.     Plea :  Not  guilty. 

At  the  trial,  before  Ingham,  P.  J.,  the  follow- 
ing facts  appeared.  The  building  destroyed  was 
a  storehouse  for  straw  and  coal,  situated  about 
ninety  feet  from  the  defendants'  railroad;  seve- 
ral witnesses  noticed  that  a  locomotive  which 
passed  shortly  before  the  discovery  of  the  fire, 
was  throwing  out  unusually  large  cinders.  Some 
loose  straw  in  the  plaintiffs'  yard,  about  sixteen 
feet  from  the  storehouse,  caught  fire,  and  though 
early  discovered,  the  fire,  aided  by  a  strong  wind, 
could  not  be  put  out  till  it  had  reached  and  de- 
stroyed the  storehouse.  It  did  not  appear  that 
there  had  been  in  the  yard  more  straw  than 
might  naturally  fall  to  the  ground  while  the  plain- 
tiffs loaded  and  unloaded  their  stock.  For  the 
defendants,  evidence  was  given  that  improved 
wire  spark  arresters  were  in  general  use  on  the 
locomotives  of  the  company,  but  no  evidence 
was  given  as  to  the  locomotive  from  which  the 
fire  in  this  case  originated,  and,  on  cross-exami- 
nation, it  appeared  that  the  spark  arresters  re- 
quired frequent  repairs. 

The  defendants  presented  inter  alia  the  fol- 
lowing point :  The  jury  in  determining  account- 
ability in  this  case,  must  consider  the  immediate 
and  not  the  remote  cause  of  the  fire.  If  the  fire 
communicated  from  the  locomotive  first  to  the 
straw  and  from  thence  to  the  building  of  the  de- 
fendants, the  engine  was  the  remote  and  not  the 
immediate  cause,  and  the  defendants  would  not 
be  liable.  Answer,  This  asks  us  to  charge  you 
that  if  you  believe  from  the  evidence  that  the 
fire  communicated  in  the  straw  and  that  from 
thence  it  ran  to  the  building,  and  the  building 
was  thereby  consumed,  the  company  would  not 
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be  liable  for  damages,  even  if  it  were  proven  to 
your  satisfaction  that  they  were  running  their 
engines  in  a  negligent  manner.  We  decline  to 
charge  you  that  this  is  the  law. 

In  his  general  charge  the  Judge  said:  <' It 
seems  to  me,  therefore,  a  question  to  be  left  to 
you,  gentlemen  of  the  jury,  whether  the  fire  did 
originate  directly  from  the  neglect  of  running  the 
engine ;  it  is  for  you,  I  say,  to  determine  this 
under  the  evidence ;  if  you  are  satisfied  that  it 
did  originate  from  the  locomotive  and  was  di- 
rectly communicated  to  the  straw  and  then  to  the 
building,  you  would  be  at  liberty  to  find  that  the 
company  were  guilty  of  neglect,  and  in  favor  of 
the  plaintiffs.*' 

Verdict  and  judgment  for  the  plaintiffs.  The 
defendants  took  this  writ,  assigning  for  error  the 
answer  to  the  above  point  and  the  portion  of  the 
charge  quoted. 

/^  Ansartj  for  the  plaintiffs  in  error. 
The  defendants*  neglect  was  the  remote  and 
not  the  proximate  cause  of  the  fire.     The  burn- 
ings were  distinct  and  separate,  and  the  case  is 
governed  by — 

R.  R.  Co.  V,  Kerr,  12  Sm.  353. 
When  the  facts  are  undisputed  the  question  of  re- 
mote or  proximate  cause  should  be  for  the  Court. 
W^  E,  and  C.  A,  Little  (with  them  Sittser 
and  Harding)  contra. 

The  jury  were  properly  allowed  to  determine 
what  was  the  proximate  cause. 

R.  R.  Co.  V.  Hope,  30  Sm.  373. 

R.  R.  Co.  V.  Hendrickson,  Id.  182. 

R.  R.  Co.  V,  Stranahan,  2  Weekly  Notes,  215. 

March  31,  1879.  The  Court.  This  case  is 
ruled  by  the  Pennsylvania  R.  R.  Co.  v.  Hope 
(30  P.  F.  Smith,  373).  It  is  a  much  stronger 
case  than  that,  for  the  application  of  the  rule 
there  laid  down.  The  building  burned  was  a 
storehouse,  and  the  straw  fired  was  a  natural  inci- 
dent of  the  business  carried  on  in  the  building, 
and  the  communication  of  fire  therefrom  direct  to 
the  building  without  any  intermediate  cause. 

Judgment  affirmed.    Per  Curiam. 

[Sec  next  case.] 


July.  '78,  83.  April  I,  1879. 

Lehigh  Valley  R.  R.  Co.  v.  McKeen. 

Negligence — Railroad  Company — Fire  caused  by 
sparks — Proximate  and  remote  cause  of  injury  ^ 
when  a  question  for  the  jury — Evidence, 

The  plaintiff  alleged  that  his  lumber,  piled  up  100 
3rards  from  ihe  defendant'^  track,  was  set  on  fire  in  con- 
sequence of  the  escape  of  large  cinders  from  the  defend- 
ant's locomotive;  which  cinders  ignited  certain  rubbish  and 
brush  on  the  land  of  a  third  person ;  the  fire  was  then  spread 
by  the  wind  to  similar  objects  on  the  plaintiff's  land  which 


was  immediately  adjacent,  and  then  to  the  lumber,  which 
was  destroyed  two  hours  after  the  beginning  of  the  fire, 
which  could  not  be  extinguished  by  any  efforts.  There 
was  some  evidence,  on  the  part  of  the  defendant,  opposed 
to  this  theory  of  the  origin  and  the  continuity  of  the  fire. 
The  Court  below  left  it  to  the  jury  to  say  whether  the 
defendant's  negligence,  if  any  there  was,  was  the  proxi- 
mate or  remote  cause  of  the  injury  : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
this  question  was  rightly  submitted  to  the  jury. 

A  number  of  witnesses  having  testified  that  the  defend- 
ant's locomotive  sent  out  excessively  large  sparks  on  the 
day  of  the  fire,  the  defendant  testified  that  upon  that  day 
the  locomotive  was  provided  with  the  most  perfect  spark- 
arrester.  The  Court  below  refused  to  charge  that  there 
was  no  proof  of  any  want  of  care  in  the  working  of  the 
locomotive : 

Held  (affirming  the  judgment  below),  that  the  question 
of  negligence  was  one  of  fact,  and  rightly  submitted  to  the 
jury. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Case,  brought  by  McKeen  against  the  above 
corporation,  to  recover  damages  for  the  burning 
of  his  lumber,  resulting  from  the  alleged  negli- 
gent management  of  the  defendant's  locomotive. 
Plea :  Not  guilty. 

At  the  trial,  before  Myers,  P.  J.,  the  follow- 
ing facts  appeared :  A  lot  of  lumber  belonging 
to  the  plaintiff  was  piled  about  100  yards  from 
the  track  of  the  corporation  defendant.  On  May 
4,  1870,  the  lumber  was  destroyed  by  fire  origin- 
ating in  brush  and  rubbish  in  the  vicinity.  For 
the  plaintiff,  several  witnesses  testified  that  cer- 
tain brush  on  a  third  person's  land,  between  the 
plaintiff's  land  where  the  lumber  was  and  the  de- 
fendant's track,  was  fired  by  sparks  of  unusually 
large  size  emitted  fromthe  defendant's  locomotive 
which  passed  at  about  noon  on  May  4 ;  that  this 
fire  was  promptly  discovered;  and  that  every 
effort  was  made  to  extinguish  it ;  but  that  it  was 
carried  by  the  wind  to  brush  and  rubbish  on  the 
plaintiff's  land,  and  then  to  the  lumber,  which 
was  destroyed  in  about  two  hours. 

Several  witnesses  also  testified  that  they  had 
observed  the  character  of  the  sparks  thrown  out 
by  the  locomotive  which  passed  at  noon  on  dif- 
ferent days  shortly  before  the  fire ;  that  they 
were  excessively  large,  and  had  more  than  once 
ignited  boards  and  other  materials  near  the 
track. 

For  the  defendant,  witnesses  testified  that  the 
locomotive  in  question  had  been  provided  with 
the  best  kind  of  spark-arrester,  which  was  exam- 
ined on  April  30  and  May  7,  before  and  after 
the  fire,  and  found  perfect ;  that  trains  of  the 
Lehigh  and  Susquehanna  R.  R.  passed  on  the 
track  of  that  road  near  the  plaintiffs  lumber; 
that,  on  the  day  of  the  conflagration,  they  had 
observed  small  fires  in  the  neighboring  brush 
several  hours  before  noon,  from  some  of  which 
fires  the  lumber  might  have  caught.    It  was  not 
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disputed  that  the  wind  was  strongly  in  the  direc- 
tion of  the  lumber  from  the  defendant's  track, 
and  that  the  weather  was  dry  on  May  4. 

The  defendant  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(4)  There  being  no  proof  of  any  want  of  care 
on  the  part  of  the  defendant  in  the  character  of 
the  spark-arrester  used  on  the  locomotive  which 
is  alleged  to  have  caused  the  fire  that  destroyed 
the  plaintiffs  lumber,  or  that  there  was  any  want 
of  care  and  vigilance  in  running  the  train,  there 
can  be  no  recovery  in  this  action.  Answer, 
This  point  we  cannot  affirm.  To  do  so,  we 
should  have  to  take  the  case  from  the  jury. 

In  his  general  charge  the;  Judge  said  that  on  the 
part  of  the  plaintiff,  it  was  testified  to  that,  sub- 
sequent to  the  alleged  introduction  of  the  new 
spark-arrester,  up  to  and  on  the  day  of  the  fire, 
the  engine  threw  out  enormous  sparks;  while 
the  defendant  testified  that  the  emission  of  such 
sparks  was  an  impossibility.  **  Here  is  a  direct 
conflict  of  evidence.  Both  cannot  be  true.  It 
is  your  duty  to  reconcile  it  if  possible,**  etc. 
Further  on,  the  Judge  said:  ["The  allegation 
of  the  plaintiff  is  that  the  sparks  of  fire  thrown 
from  the  engine  set  fire  to  the  combustible  mate- 
rials alongside  of  the  defendant's  road  .  .  . 
that  the  fire  was  then  transmitted  to  combustible 
materials,  such  as  brush,  stumps,  and  logs,  on 
plaintiffs  land,  and  by  force  of  a  high  wind  to 
his  lumber.  The  defendant  contends  that, 
under  such  circumstances  and  conditions,  the 
throwing  of  sparks  of  fire  by  the  engine  was  not 
the  immediate  or  proximate  cause  of  the  injury. 
This  is  a  question  of  fact  for  you.'*]  (9th  assign- 
ment of  error.) 

(8)  It  is  the  undisputed  fact  that  the  plaintiffs 
lumber  was  not  fired  by  sparks  from  the  locomo- 
tive coming  in  direct  contact  with  it ;  that  the 
fire  originated  on  the  land  of  another,  from 
which  it  was  transmitted  to  combustible  material 
on  the  plaintiffs  land,  etc.;  in  these  circum- 
stances the  maxim  causa  proxima  non  remota 
spectatur  becomes  applicable,  and  the  plaintiff 
cannot  recover.  Answer,  If  the  jury  find  that 
some  combustible  materials,  though  on  the  lands 
of  another,  were  in  the  first  instance  set  on  fire 
by  sparks  ...  from  defendant's  locomotive, 
and  the  fire  was  transmitted  to  other  combustible 
materials  on  lands  of  the  plaintiff,  and  by  means 
of  the  latter  materials  to  the  plaintiffs  lumber, 
in  such  case  the  jury  must  determine  whether 
such  facts  constitute  a  continuous  succession  of 
events  so  linked  together  as  to  be  a  natural 
whole,  or  whether  the  chain  is  so  broken  as  to 
become  independent;  and  the  final  result,  to 
wit,  the  burning  of  plaintiffs  lumber,  cannot  be 
said  to  be  the  natural  and  probable  consequence 
of  the  setting  on  fire  in  the  first  instance  by  the 
sparks  or  burning  coals  from  the  defendant's 


locomotive.  The  rule  for  determining  what  is 
proximate  cause  is,  that  the  injtuy  must  be  the 
natural  and  probable  consequence  of  the  act  in 
the  first  instance,  and  that  it  might  and  ought  to 
have  been  foreseen.    (5  th  assignment  of  error.) 

(10)  Under  all  the  testimony  .  .  .  there  is 
not  sufficient  evidence  to  prove  that  the  engine 
of  the  defendant  occasioned  the  fire.  Negatwed. 

(11)  Under  all  the  circumstances  of  the  case, 
the  verdict  must  be  for  the  defendant.  Negatived, 

Verdict  for  the  plaintiff,  and  judgment  accord- 
ingly. The  corporation  defendant  took  this 
writ,  assigning  for  error,  inter  alia,  the  answen 
to  its  points  and  the  portion  of  the  charge  in- 
closed in  brackets. 

H,  Greeny  for  the  plaintiff  in  error. 

The  latest  rule  is,  that,  when  the  facts  of  a 
case  are  ascertained,  it  is  for  the  Court  to  deter- 
mine whether  the  cause  of  an  injury  is  proximate 
or  remote. 

Hoag  &  Alger  t/.  L.  S.  &  M.  S.  R.  R.,  4  Norris, 
293- 
Here  the  plaintiffs  own  evidence  was  that  brush 
on  another's  land  was  first  ignited ;.  that  the  fire 
was  then  blown  to  other  dry  brush  on  the  plain- 
tiff's land,  and  thence  to  his  lumber.  There  are 
here  all  the  facts  allowing  of  the  application  of 
the  rule. 

If  the  defendant  used  ordinary  skill  in  provid- 
ing the  best  spark-arrester,  it  ought  not  to  be 
held  liable  for  the  consequences  of  the  emission 
of  sparks. 

Turnpike  Co.  v,  R.  R.  Co.,  4  Sm.  345. 
R.  R.  Co.  V,  Yerger,  23  Id.  121. 
The  evidence  by  which  the  plaintiff  attempted 
to  show  negligence  was  inferential  merely.  The 
positive  evidence  of  the  spark-arrester* s  perfect 
condition  was  not  rebutted  by  evidence  as  to  the 
size  of  the  sparks  emitted,  in  which  there  was 
liability  to  gross  misapprehension. 

E.J,  Fox  (with  himy.  Z.  IVi/son),  contra. 

The  case  of  Hoag  &  Alger  v.  The  R.  R.  Co. 
(supra)  does  not  overrule  the  case  of  R.  R.  Co. 
V.  Hope  (30  Sm.  377),  which  the  Court  below 
followed.  In  that  case,  as  in  this,  the  question 
of  the  proximity  of  cause  was  held  to  be  one  for 
the  jury.  The  question  of  negligence  in  allow- 
ing the  sparks  to  escape  was  fairly  led  to  the 
jury ;  the  evidence  of  the  escape  of  enormons 
sparks  being  in  direct  conflict  with  the  theory 
that  the  spark-arrester  was  perfect. 

May  5,  1879.  The  Court.  However  severe 
animadversions  are  sometimes  made  upon  juries, 
the  Courts  are  bound  to  conserve  their  rights  in 
the  trial  of  causes.  The  organic  law  secures  to 
the  people  trial  by  jury,  as  it  was  at  common  law, 
and  nothing  is  more  offensive  in  the  administra- 
tion of  justice  than  for  the  Judge  to  usurp  the 
disposition  of  facts.    Where  there  is  no  evidence 
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of  a  disputed  fact,  or  a  mere  scintilla,  the  ques- 
tion shall  not  be  submitted ;  but,  where  there  is 
sufficient  evidence  to  warrant  its  finding,  it  must 
be,  and  its  determination  is  exclusively  for  the 
jury.  If  a  fact,  in  the  opinion  of  the  Judge,  be 
proved  by  clear  and  uncontradicted  oral  testi- 
mony, he  may  advise,  not  command,  the  jury  to 
find  it.  They  may  disbelieve  the  witnesses, 
though  he  credits  them,  and  they  may  under- 
stand the  testimony  differently  from  him.  When 
a  fact  essential  to  the  maintenance  of  a  cause  is 
not  established  by  proof,  the  Judge  nuy  order  a 
nonsuit  or  direct  a  verdict  for  defendant,  and, 
when  the  requisite  facts  are  agreed  upon  or  ad- 
mitted, he  may  instruct  a  finding  for  plaintiff. 
These  trite  principles,  called  to  mind  by  the  line 
of  argument,  seem  to  have  been  remembered  by 
the  learned  Judge,  and  they  forbid  reversal  in 
absence  of  error  in  his  rulings  upon  legal  ques- 
tions. If,  indeed,  it  be  true  that  a  prejudice 
exists  affecting  jurors  in  a  class  of  cases,  elsewhere 
it  might  be  profitable  to  inquire  into  the  causes 
of  and  the  means  for  its  removal. 

The  chief  complaint  in  this  cause  is,  "the 
question  of  remoteneae  or  proximity  was  referred 
as  a  question  of  fact  to  the  jury.**  How  it  could 
have  been  otherwise,  without  disregarding  the 
authority  of  Pennsylvania  Railroad  Co.  v,  Hope 
(30  P.  F.  Smith,  373),  is  difficult  to  comprehend. 
There  the  fire  was  dropped  on  a  cross  tie  of  the 
track,  **and,  running  into  a  small  heap  of  dry 
grass  that  had  been  cut  and  pulled  and  thrown 
into  a  pile  in  the  fall  before,  was  carried  thence 
by  means  of  rubbish  and  dry  grass  on  the  com- 
pany's ground  across  the  roadway  to  the  fence, 
which  was  fired,  and  thence  across  two  grass- 
fields,  burning  the  dry  grass  in  its  pathway,  until 
it  reached  the  plaintiff's  fence  and  woodland, 
fibout  six  hundred  feet  from  the  railroad,  burning 
the  fence  and  a  large  part  of  the  woods.  The 
weather  was  dry  and  windy,  and  the  direction  of 
the  wind  was  strongly  toward  the  plaintiffs  fields 
and  woods.'*  Here  the  sparks  were  thrown  from 
the  engine  to  a  point  alongside  of  the  defendant's 
track  on  land  adjoining  the  plaintiff's,  about  three 
hundred  feet  from  the  lumber,  set  fire  to  com- 
bustible materials,  consisting  of  leaves,  briers, 
brush,  stumps,  and  logs,  burning  the  same  in  its 
pathway,  till  it  reached  the  plaintiff's  lumber.  The 
weather  was  dry,  and  a  high  wind  was  blowing  in 
the  direction  of  the  property  destroyed.  There 
the  sparks  fell  on  the  track,  and  were  communi- 
cated to  the  adjoining  land  by  the  dry  grass 
negligently  left  by  the  company  on  its  roadway. 
Here  the  sparks  were  thrown  into  the  combusti- 
bles on  the  adjoining  land.  The  fire  reaching 
the  combustibles  on  the  lands  was  as  sure  to  de- 
stroy in  one  case  as  the  other.  It  was  held  that 
the  question  of  proximity -was  one  of  fact  pecu- 
liarly for  the  jury.     **  How  near  or  remote  each 


fact  is  to  its  next  succeeding  fact  in  the  concate- 
nation of  circumstances  from  the  prime  cause  to 
the  end  of  the  succession  of  facts,  which  is  im- 
mediately linked  to  the  injury,  necessarily  must 
be  determined  by  the  jury.  These  facts  or  cir- 
cumstances constitute  the  case,  and  depend  upon 
the  evidence.  The  jury  must  determine,  there- 
fore, whether  the  facts  constitute  a  continuous 
succession  of  events  so  linked  together  that  they 
become  a  natural  whole,  or  whether  the  chain  of 
events  is  so  broken  that  they  become  independ- 
ent, and  the  final  result  cannot  be  said  to  be 
the  natural  and  probable  consequence  of  the 
primary  cause — the  negligence  of  the  defendant. 
The  rule  concerning  involuntary  negligence,  as 
distinguished  from  wanton  or  intentional  injury, 
is  expressed  in  the  maxim  causa  proxima  non 
remota  spectatur.  ...  In  all,  or  nearly  all, 
cases,  the  rule  for  determining  what  is  a  proxi- 
mate cause  Ls,  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence,  and 
that  this  might  and  ought  to  have  been  foreseen 
under  the  surrounding  circumstances.  These 
are  the  circumstances  of  the  particular  case,  and, 
from  the  nature  of  the  thing,  must  be  referred  to 
the  jury.**     Per  Agnew,  C.  J. 

The  portion  of  the  charge  alleged  to  be  errone- 
ous in  the  ninth  assignment  immediately  preceded 
the  reading  of  the  matter  set  forth  in  the  fifth 
assignment.  Placed  in  proper  order,  the  in- 
struction to  the  jury  accords  with  the  doctrine  in 
Hope's  case,  and  is  nearly  in  the  words  there 
used.  To  have  affirmed  defendant's  eighth 
point  would  have  annulled  that  decision.  The 
facts  were  not  agreed  upon  nor  admitted,  and 
their  finding  was  exclusively  for  the  jury.  Had 
the  defendant  added  to  those  slated  in  the  point 
another  fact,  namely,  that  the  fire  was  trans- 
mitted by  a  continuous  burning  of  the  leaves  and 
brush  from  the  point  of  its  origin  to  the  lumber, 
the  natural  and  probable  consequence  of  defend- 
ant's negligence,  the  jury  might  properly  have 
been  told  that  upon  such  facts  the  cause  was 
proximate,  and  plaintiff  could  recover.  Or,  in- 
stead, had  it  been  added  that  there  was  no  con- 
tinuous burning,  and  the  destruction  of  the  lum- 
ber was  not  a  natural  result  of  setting  fire  to  the 
leaves  and  brush,  then  upon  such  facts  it  could 
well  have  been  affirmed  that  the  maxim  applied, 
and  the  verdict  must  be  for  the  defendant.  A 
jury  of  the  vicinage  would  understand  the  wit- 
nesses, and  know  quite  as  well  how  that  fire 
would  run  in  the  dry  leaves  and  brush,  on  a 
windy  day,  as  a  judge  learned  in  the  law.  Pro- 
bably not  one  would  hesitate  in  believing  there 
was  no  real  break  in  the  fire  from  its  starting- 
point  to  the  lumber,  or  that,  if  it  got  within 
eighteen  or  twenty  feet  of  the  lumber,  the  latter 
would  bum.  They  could  also  determine  whe- 
ther dry  weather  and  high  winds  in  the  spring- 
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time  are  extraordinary,  and  whether,  under  these 
conditions,  the  continuous  succession  of  events 
was  such  that  the  cause  was  naturally  linked  to 
the  injury,  and  within  the  probable  foresight  of 
him  whose  negligence  ran  through  from  the  be- 
ginning to  the  end. 

It  is  contended  that  Hoag  &  Alger  v.  L.  S.  & 
M.  S.  R.  R.  Co.  (4  Norris,  293)  in  effect  over- 
rules the  doctrine  in  Railroad  v.  Hope,  and  fully 
sustains  and  approves  the  ruling  in  Penna.  Rail- 
road Co.  V.  Kerr  1/1 2  P.  F.  Smith,  353).  The 
opinion  of  the  late  Chief  Justice  in  Hope's  case 
shows  the  marked  distinction  between  that  and 
Kerr's,  and  that  the  latter,  upon  its  own  facts, 
was  unshaken.  If  the  case  of  Hoag  &  Alger 
seems  to  support  the  one  rather  than  the  other, 
it  is  because  of  the  greater  similarity  of  facts. 

In  Hoag  &  Alger  v.  The  Railroad,  the  plain- 
tiffs adduced  the  evidence  upon  which  they 
framed  their  third  point,  praymg  instructions 
that,  if  the  jury  believed  the  facts  as  therein 
stated,  they  were  entitled  to  recover.  The  de- 
fendant conceded  the  facts ;  and  the  jury  were 
told  that,  upon  the  facts  in  evidence,  or  as  as- 
sumed in  the  plaintiffs*  third  point,  their  verdict 
should  be  for  the  defendant.  Had  the  facts  not 
been  virtually  admitted,  the  instruction  would 
have  been  bald  error ;  and  so  held  this  Court. 
Paxson,  J.,  after  referring  to,  and  quoting  at 
some  length  from.  Railroad  v.  Hope,  without  a 
word  of  qualification  of  its  force,  says  :  **  But  it 
has  never  been  held  that,  when  the  facts  of  a 
case  have  been  ascertained,  the  Court  may  not 
apply  the  law  to  the  facts.  This  is  done  daily 
upon  special  verdicts  and  reserved  points.  Thus 
in  the  Railroad  Co.  v.  Kerr  (12  P.  F.  S.  353) — 
a  case  bearing  a  striking  analogy  to  this — the 
Court  submitted  the  question  of  negligence  to 
the  jury,  but  reserved  the  question  of  proximate 
cause  upon  the  undisputed  facts  of  the  case.  Of 
course  this  could  not  have  been  done  if  the  facts 
were  in  dispute.  A  reserved  point  must  be  based 
upon  facts  admitted  in  the  cause  or  found  by  the 
jury.  In  questions  of  negligence,  it  has  been 
repeatedly  held  that  certain  facts  when  established 
amount  to  negligence  per  se,  ,  ,  .  We  may, 
therefore,  regard  the  plaintiffs*  third  point  as  a 
prayer  for  instructions  upon  the  undisputed  facts 
of  the  case.'*  It  there  appears  that  the  authority 
of  The  Railroad  v,  Hope  is  in  nowise  shaken  by 
the  decision  in  a  case  where  the  plaintiffs  com- 
plained that  the  facts  were  not  submitted  which 
they  themselves  assumed  to  be  true.  Had  the 
opposite  party  denied  they  were  a  full  and  fair 
statement,  and  the  case  had  come  up  on  his  com- 
plaint, the  situation  would  have  been  altogether 
different.  Or  had  the  assumed  facts  been  in  dis- 
pute, and  the  point  refused  therefor,  neither  party 
could  complain. 

In  that  case  the  ignited  oil  ran  down  the  bank 


into  the  river,  and  was  carried  down  the  current, 
on  top  of  the  water,  till  consumed.  On  its  way 
it  set  fire  to  the  plaintiff's  property.  The  water 
bearing  it  was  an  intervening  agent,  as  would  be 
the  hand  bearing  a  lighted  torch.  This  Court 
stated  the  rule  for  determining  what  is  proximate 
cause,  and  said :  ''It  would  be  unreasonable  to 
hold  that  the  engineer  of  the  train  could  have 
anticipated  the  burning  of  the  plaintiff^s  property 
as  a  consequence  likely  to  flow  from  his  negli- 
gence in  not  looking  out  and  seeing  the  land- 
slide." **  It  is  manifest  that  the  negligence  was 
the  remote  and  not  the  proximate  cause  of  burn- 
ing the  plaintiff's  building.**  Not  so  was  it  held 
where  the  fire  was  negligently  communicated  to 
dry  grass  and  fences,  in  which  the  fire  spread  as 
it  consumed,  and  was  speeded  in  its  progress  by 
a  strong  wind.  In  the  latter,  the  question  of 
proximity  was  one  of  fact  for  the  jury,  who  must 
determine  whether  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence — such  a 
consequence  as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer  as  likely  to  flow  from 
his  act.  What  would  be  more  quickly  appre- 
hended by  one  setting  fire  to  dry  leaves  and 
brush,  than  that  it  would  run  before  the  wind 
and  consume  property  in  its  pathway  ? 

There  is  no  error  in  the  answer  to  the  defend- 
ant's fourth  point ;  besides,  in  the  general  charge 
on  this  matter,  the  Court  called  attention  to  the 
testimony  in  a  manner  which  ought  to  be  entirely 
satisfactory.  An  examination  of  the  testimony 
has  convinced  us  that  the  defendant's  tenth  and 
eleventh  points  were  rightly  refused.  The  plain- 
tiff^s  testimony,  if  believed,  standing  alone,  would 
justify  a  verdict  in  his  favor,  and  consequently 
the  Court  was  bound  to  submit  the  questions  of 
fact  to  the  jury,  no  matter  how  strong  the  de- 
fendant's counter-proofs.  It  would  be  idle  to 
refer  to  the  testimony  of  each  witness  in  detail. 
The  third,  fourth,  sixth,  and  tenth  assignments 
were  not  pressed,  for  the  declared  reason  that  it 
is  now  settled  that  it  is  not  contributory  negli- 
gence in  the  owner  to  leave  combustible  material 
on  his  land  near  a  railway  track.  (Phila.  &  Read. 
Railroad  Co.  v,  Hendrickson,  30  P.  F.  Smith, 
182.) 

The  numerous  points  were  fully  answered  and 
the  instructions  so  full  that  there  is  no  complaint 
of  omission  to  charge  on  any  question  which  was 
raised  at  the  trial. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 

[See  Penna.  and  N.  Y.  Canal  and  R.  R.  Co.  v.  Lacey, 
tf»/^368.] 
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Jan.  *78,  221.  March  7,  1878. 

Bennethum  v.  Eckert  et  al. 

Assessment — Taxation — Act  of  July  11  ^  1842 — 
Land  tying  both  in  borough  and  adjoining 
township — Tracts  successive ty  ptir chased ^  but 
used  as  a  single  farm — Situation  of  mansion 
house  determines  place  of  assessment. 

The  Act  of  July  11,  1842  (P.  L.  331),  provided  that 
where  township  lines  divided  a  tract  of  land,  assessments 
for  taxes  should  be  made  in  the  township  in  which  the 
mansion  house  was  situated.  E.  purchased  successively 
four  tracts  of  land  ;  two  being  situated  within  a  township 
and  two  within  the  limits  of  a  borough.  The  borough 
line  separated  the  tracts.  The  mansion  house  was  situated 
upon  one  of  the  township  tracts,  and  all  the  parcels  were 
used  by  £.  as  a  single  farm  : 

Nelif  that  the  assessment  for  taxes  should  be  made  in 
the  township  only. 

Error  to  the  Common  Pleas  of  Berks  County. 

Trespass  on  the  case,  de  bonis  ctsportatis,  by 
Henry  S.  Eckert  et  cU,  Executors  of  Isaac  Eck- 
ert, deceased,  against  Levi  Bennethum,  the  tax 
collector  of  the  borough  of  Womelsdorf,  to  re 
cover  the  value  of  a  top  buggy  belonging  to  Isaac 
Eckert,  and  levied  upon  and  sold  for  taxes  by 
the  said  defendant. 

The  case  was  referred  to  a  referee  (John  B. 
Dampman),  under  the  Act  of  May  14,  1874  (P. 
L.  166),  who  reported  substantially  the  following 
facts,  as  to  which  there  was  no  dispute.  Isaac 
Eckert  was  owner  of  a  farm  of  about  115  acres,  of 
which  59  acres  were  situated  in  Heidelberg  Town- 
ship, Berks  County,  and  55  acres  in  the  borough 
of  Womelsdorf,  the  mansion  house  being  in  the 
Heidelberg  Town^ip  portion.  The  entire  estate 
was  used  as  a  farm  by  tenants  of  the  owner  up  to 
the  time  of  bringing  this  action. 

Isaac  Eckert  had  acquired  the  property  in  the 
following  manner :  On  April  ist,  i860,  he  pur- 
chased tract  No.  i  on  which  the  mansion  house 
is  situated,  containing  33  acres,  entirely  in  Hei- 
delberg Township.  In  April,  1865,  he  purchased 
another  tract  immediately  adjoining  the  last,  con- 
taining 22  acres,  also  entirely  in  Heidelberg 
Township.  The  third  and  fourth  tracts,  contain- 
ing about  33  acres  each,  and  both,  with  the  ex- 
ception of  5  acres,  situated  entirely  in  the  borough 
of  Womelsdorf,  he  purchased  in  1866  and  1869 
respectively;  the  borough  line  ran  between 
these  and  the  two  first-named  tracts.  The  three 
last-mentioned  tracts  never  had  houses  erected 
upon  them,  but  at  the  time  of  the  incorporation 
of  Womelsdorf  in  1 833  were  parts  of  a  larger  tract, 
the  mansion  houses  of  which  were  and  still  are 
within  the  borough  limits.  School  and  borough 
taxes  had  been  assessed  and  collected  upon  the 
tracts  within  the  borough  limits  by  the  school 
directors  of  Womelsdorf  and  by  the  borough 
authorities — school  taxes  since  the  passage  of  the 


Act  establishing  common  schools,  and  borough 
tax  since  the  incorporation  of  the  borough. 
Payment  thereof  "was  never  refused  until  denmnd 
was  made  by  the  defendant,  tax  collector  of  the 
borough,  for  {25  school  tax  and  {12.50  borough 
tax  assessed  in  1871.  Payment  of  this  was  re- 
fused on  the  ground  that  the  whole  farm  was 
taxed  in  Heidelberg  Township.  The  defendant, 
as  tax  collector,  then  levied  upon  a  top  buggy  of 
the  plaintiff;  for  making  which  levy  this  action 
of  trespass  on  the  case  was  brought. 

Upon  the  question  of  the  legality  of  this  as- 
sessment, thus  raised,  the  referee  reported  as 
follows : — 

The  59th  section  of  the  Act  of  nth  July, 
1842,  says:  **The  assessors  of  the  several  coun- 
ties within  this  Commonwealth,  shall  on  seated 
lands  make  the  assessment  in  the  township  in 
which  the  mansion  house  is  situated,  where  town- 
ship lines  divide  a  tract  of  land."  The  words 
seem  to  admit  of  but  one  construction,  viz. : 
that  the  location  of  the  mansion  house  shall  deter- 
mine the  place  of  assessment.  There  was  some 
doubt  at  first  as  to  whether  the  Act  extended  to 
cases  where  borough  or  city  lines  divided  a  tract, 
but  in  the  case  of  Bausman  v.  The  County  of  Lan- 
caster (14  Wr.  208),  it  was  decided  that  a  town- 
ship line  was  none  the  less  a  township  line  be- 
cause it  happened  to  be  also  a  borough  or  city 
line.  The  only  question  then  in  determining  the 
legality  of  the  assessment  is,  whether  this  is 
such  a  tract  of  land  as  is  contemplated  by  the 
Act  of  Assembly.  If  it  is,  no  circumstance  how- 
ever peculiar  or  unforeseen  can  withdraw  it  from 
its  operation.  It  is  contended  that  this  farm  con- 
sists of  several  tracts,  some  of  which  are  wholly 
within  and  some  wholly  without  the  borough 
limits,  and  that  no  tract  has  been  divided  by  a 
township  line.  A  tract  of  land  is  a  term  well 
known  and  often  used  in  the  nomenclature  of  the 
law.  It  means  a  contiguous  piece  of  land  every 
part  of  which  has  something  in  common  with 
every  other  part,  as  a  common  ownership,  or  a 
common  character  with  reference  to  use,  or 
adaptability  to  particular  purposes.  With  refer- 
ence to  ownership  a  tract  may  embrace  a  whole 
township;  but  with  reference  to  character  and 
use,  it  may  be  divided  into  marsh,  meadow, 
arable,  and  woodland  tracts.  The  use  of  the 
phrase  **  tract  of  land'*  in  the  statute  has  refer- 
ence to  ownership,  and  means  a  contiguous  piece 
of  land  owned  by  the  same  person  and  having  a 
common  mansion  house.  Contiguity  and  owner- 
ship make  it  a  tract  within  the  meaning  of  the 
Act,  and  there  is  nothing  to  prevent  the  making 
of  many  tracts  out  of  one  or  one  tract  out  of 
many,  as  was  done  in  this  case. 

If  there  could  be  any  doubt  as  to  the  correct- 
ness of  this  construction,  the  language  of  the 
15th  section  of  the  Act  of  25th  of  April,  1850, 
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which  treats  of  the  same  subject  matter  and  limits 
the  construction  of  the  Act  in  question,  removes 
it.  It  says:  **The  59th  section  of  the  Act  of 
nth  July,  1842,  shall  be  construed  to  extend  to 
lands  lying  in  different  townships^  the  mansion 
house  of  which  is  in  an  incorporated  city  or 
borough,'*  using  instead  of  the  phrase,  *'  tract  of 
land,"  the  more  comprehensive  one,  "lands  ly- 
ing in  different  townships,"  negativing  clearly 
any  intention  of  the  Legislature  to  restrict  the 
operation  of  the  statute  to  tracts  formed  before 
the  making  of  the  line  which  divided  them,  and 
showing  that  the  word  **  tract"  in  the  Act  of 
1842,  is  to  be  taken  in  its  widest  and  most  com- 
prehensive sense. 

The  Act  operates  as  well  upon  tracts  formed 
before  the  making  of  a  township  line,  and  divided 
by  it,  as  upon  those  formed  afterwards  and  made 
up  of  smaller  tracts  from  both  sides  of  a  line,  and 
however  and  whensoever  formed,  the  location  of 
the  mansion  house  determines  the  place  of  assess- 
ment. This  being  the  cate,  this  assessment  was 
illegal,  and  the  defendant  is  liable  in  this  action 
of  trespass. 

The  referee  thereupon  entered  judgment  for 
the  plaintiff  for  $5,  with  the  costs  of  suit.  The 
defendant  took  this  writ,  assigning  for  error  the 
entry  of  judgment  for  the  plaintiff  by  the  referee. 

William  H,  Livingood  and  D,  and/,  N.  Er- 
mentrouty  for  the  plaintiff  in  error. 

The  Act  of  1842  did  not  contemplate  a  case 
like  this.  Its  purpose  was  to  prevent  the  neces- 
sity of  making  measurements  of  lands  divided  by 
township  lines,  and  to  guard  against  low  valua- 
tions. But  here  the  tracts  were  divided  and 
separate,  and  no  measurement  was  necessary. 
In  Bausman  v.  Lancaster  County  (14  Wr.  208V 
the  whole  of  the  farm  had  been  assessed  in 
Lancaster  Township,  while  here  the  properties  in 
dispute  had  been  assessed  in  the  borough  of 
Womelsdorf. 

The  defendant  in  error  was  indirectly  if  not 

directly  benefited  by  the  borough  improvements. 

Kelly  V,  City  of  Pittsburgh,  5  Weekly  Notes,  324. 

Geo,  F,  Boer,  contra,  presented  no  paper- 
book,  but  contended  that  the  character  of  land 
as  a  single  tract  was  not  affected  by  its  being  com- 
posed of  several  parcels,  but  if  all  were  used  for 
a  single  purpose,  that  fact  determined  its  char- 
acter as  a  single  tract  for  assessments  of  taxes. 

March  18,  1878.  The  Court.  The  opinion 
of  the  referee  expresses  so  plainly  the  law  of  this 
case,  it  is  unnecessary  to  say  more  than  that  we 
affirm  his  judgment. 

Judgment  affirmed. 

Per  Curiam. 

[See  Nippenose  Township  v,  Bastress  Township,  ante, 
245] 


Jan.  *79,  152.  March  26,  1879. 

Malany  v.  Entriken. 

Attachment  execution — Defendant's  claim  for 
exemption — Must  be  made  before  plaintiff  has 
incurred  costs — Practice, 

The  claim  for  the  benefit  of  the  exemption  laws  by  a 
defendant  who  is  served  in  an  attachment  execution, 
must  be  made  at  the  term  to  which  the  process  is  recus- 
able, and  before  the  pUintiff  has  taken  any  step  to  his 
detriment. 

A  claim  not  made  until  af^er  the  plaintiff  has  filed  in- 
terrogatories and  proof  of  service  of  a  rule  to  answer,  is 
too  late. 

Bittenger*s  Appeal,  26  Sm.  i05,foUowed. 

Error  to  the  Court  of  Common  Pleas  of 
Chester  County. 

In  the  Court  below,  Entriken  &  McLain  hav- 
ing obtained  a  judgment  against  S.  P.  Malany, 
issued  attachments  sur  judgment,  in  which  Oliver 
Sidwell,  administrator  of  Rachel  Malany,  and 
Reuben  Barnard,  administrator  of  Wm.  S. 
Malany,  were  made  garnishees. 

The  attachments  were  issued  October  10, 
1877,  and  served  the  following  day  on  both  the 
garnishees  and  defendant.  They  were  returnable 
October  29,  1877,  the  return  day  of  the  October 
term.  On  November  ist  interrogatories  were 
filed  and  a  rule  to  answer  granted.  On  Novem- 
ber 27th  the  defendant  filed  his  claim  for  the 
benefit  of  the  $300  exemption.  On  December 
4th  the  Court  granted  a  rule  nisi  to  strike  off  the 
defendant's  claim,  which  was  afterward  made 
absolute  by  the  Court.  Whereupon  defendant 
took  this  writ,  assigning  as  error  this  action  of 
the  Court. 

Oliver  Sidwelly  for  plaintiff  in  error. 

The  Act  of  April  9,  1849  (P.  L.  533)  fixes  no 
time  within  which  exemption  must  be  clainoed; 
it  is  a  beneficial  Act,  and  must  be  construed 
liberally.  The  rule  is  that  the  claim  is  in  time  if 
done  before  the  plaintiflf  has  suffered  any  detri- 
ment. 

Landis  v,  Lvon,  21  Sm.  475. 
Yost  V,  Heflner,  19  Id.  68. 

R,  Jones  Monaghan^  for  defendant  in  error. 

The  claim  must  be  made  at  or  about  the  time 
of  service,  to  save  the  cost  and  trouble  of  farther 
proceedings ;  the  costs  to  be  prevented  are  not 
merely  record  costs,  but  the  trouble  and  expense 
of  counsel. 

Strouse  v,  Becker,  8  Wr.  208. 
Bancord  v,  Parker,  15  Sm.  338. 

It  has  been  expressly  ruled  that  a  claim  made 
after  the  return  day  is  too  late. 
Bittinger's  Appeal,  26  Sm.  106. 

May  5,  1879.  The  Court.  This  case  is 
ruled  by  Bittenger's  Appeal  (26  P.  F.  Smith,  105), 
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in  which  it  was  distinctly  decided  that  the  claim 
of  the  defendant  in  the  attachment  execution  for 
exemption  must  be  made  at  the  term  to  which 
the  process  is  returnable,  and  before  the  plaintiff 
has  taken  any  step  in  the  cause  to  his  detriment. 
Here  the  claim  was  not  made  until  after  interroga- 
tories filed,  and  proof  of  service  of  the  rule  on 
the  garnishees  to  answer.  It  is  evident  that  the 
plaintiff  had  incurred  •  costs,  which  an  earlier 
claim  would  have  prevented. 

Order  affirmed. 

Per  Curiam. 


€ommon  pieas— 2,ata). 


C  P.  No.  1.  May,  1879. 

Moore  et  al.  v.  Juvenal. 

Negligence — Attorney-at'lam — Statute  of  iimita- 
tions —  Where  an  attorney  neglects  to  bring  a 
suity  until  his  clienfs  right  is  barred  by  statute ^ 
the  latter*  s  right  of  cution  against  the  cUtorney 
will  be  barred  in  six  years  from  the  time  of 
such  neglect — Ignoratio  legis  neminem  excusat. 
Rule  for  judgment  non  obstante  veredicto. 
In  this  case  ^  verdict  was  obtained  against  an 
attomey-at-law  for  neglect  of  his  client's  business, 
and  the  present  motion  was  made  on  behalf  of 
the  defendant,  on  the  point  reserved,  that  the 
action  was  barred  by  the  statute  of  limitations. 
The  material  facts  were  stated  in  the  opinion  of 
Peirce,  J.,  as  follows: — The  defendant  was  em- 
ployed as  counsel  by  plaintiffs  in  an  equity  pro- 
ceeding and  claim  which  they  had  against  the 
Green  and  Coates  Streets   Passenger  Railway 
Company.     In  that  proceeding  the  Court  of 
Common  Pleas  for  the  City  and  County  of  Phila- 
delphia, on  the  23d  of  May,  1859,  <iecreed  in 
favor  of  the  plaintiffs  for  the  sum  of  ^24,797.20, 
the  amount  of  the  award  of  the  appraisers  in  their 
favor,  without  prejudice  to  the  right  of  the .  de- 
fendants to  contest  the  same ;  and  inter  alia  or- 
dered that  an  amicable  action  be  entered  forth- 
with by  and  between  the  plaintiffs  and  defendants 
to  determine  the  legal  and  binding  effect  of  the 
award. 

On  May  26,  1859,  this  decree  was  modified 
by  agreement  of  the  parties,  and  $15,000  was 
paid  to  the  plaintiffs ;  and  defendants  agreed  to 
pay  a  further  sum  upon  said  award  as  soon  as 
approved.  On  the  6th  of  June,  1866,  the  plain- 
tiffs moved  for  a  final  injunction,  which  was  re- 


fused, and  a  decree  was  made  in  accordance  with 
that  of  May  23,  1859,  as  modified  by  the  agree- 
ment of  May  26,  1859.  From  this  decree  the 
plaintiffs  appealed  to  the  Supreme  Court.  The 
decree  was  there  affirmed. 

No  action  was  brought  on  behalf  of  the  plain- 
tiffs, as  ordered  by  the  Court,  until  February  27, 
1867.  To  this  the  defendants  therein,  the  Green 
and  Coates  Streets  Passenger  Railway  Company, 
inter  alia^  pleaded  the  statute  of  limitations,  and 
the  Supreme  Court  gave  judgment  on  this  plea 
in  favor  of  the  defendants  (14  P.  F.  Smith,  79). 
The  defendant  in  this  action,  believing  that  the 
appraisement  made  in  favor  of  the  plaintiffs  was 
in  the  nature  of  a  legal  award,  and  that  the  plain- 
tiffs had  twenty  years  in  which  to  bring  their 
action,  delayed  bringing  it,  although  frequently 
urged  by  the  plaintiffs  to  do  so,  and  was  not 
made  fully  aware  of  the  consequences  of  his 
negligent  delay  until  the  judgment  of  the  Supreme 
Court  above  referred  to  was  given,  January  24, 
1870.  That  Court  held  that  the  cause  of  action 
against  the  Green  and  Coates  Streets  Passenger 
^Iway  Company  accrued  November  23,  1858, 
and  was  barred  by  the  statute  six  years  thereafter. 
The  action  against  the  defendant  in  this  suit 
was  brought  December  Term,  1874,  and  the  de- 
fendant pleaded  the  statute.  Under  the  instruc- 
tion of  the  Court  the  verdict  was  for  plaintiffs, 
the  point  as  to  the  statute  barring  the  action  being 
reserved. 

G,  W,  Thorn  and  T.  /.  Diehl,  for  the  mo- 
tion. 

The  actual  date  of  the  breach  of  duty,  or  neg- 
ligence, and  not  the  time  when  the  consequences 
of  such  negligence  or  deficiency  begin  to  manifest 
themselves,  is  the  period  at  which  the  statute  be- 
gins running  in  favor  of  an  attomey-at-law, 
against  whom  suit  is  brought,  for  breach  of  duty, 
etc.,  in  his  office  as  an  attorney. 

Howell  V,  Young,  8  D.  &  R.  14. 

Smith  V.  Fox,  6  Hare,  386. 

Campbell  v,  Boggs,  12  Wr.  525. 

Rhines  v,  Evans,  16  Sm.  192. 

Miller  V.  Wilson,  12  H.  121. 

Fleming  v,  Culbert,  10  Wr.  498. 

Derricl^n  v.  Cady,  7  Barr,  31. 

Short  V.  McCarthy,  3  B.  &  A.  626. 

Argall  V.  Bryant,  I  Sandf.  98. 

Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 

Downey  v.  Garard,  12  H.  52. 

J,  W,  Coulston^  contra. 
When  there  has  been  no  fraud  the  statute  does 
not  begin  to  run  against  an  attorney  until  the 
relation  of  attorney  and  client  has  been  dissolved. 
Foster  v.  Jack,  4  Watts,  334. 
Hale  V,  Ard,  12  Wr.  22. 

June  7,  1879.  The  Cgxjrt  (after  stating  the 
facts  as  above).  The  counsel  for  the  plmntiff 
contend  that  the  statute  does  not  begin  to  nm 
until  the  relation  of  attorney  and  client  has  been 
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dissolved.  This  is  partially  true.  Thus  the  statute 
will  not  run  against  an  attorney  for  services  ren- 
dered in  a  particular  cause  until  that  cause  is 
ended,  though  it  will  for  other  services  not  con- 
nected with  that  cause  (Foster  v.  Jack,  4  Watts, 
334;  Hale  V,  Ard,  12  Wright,  22).  But  where 
an  attorney  collects  money  for  his  client,  the 
statute  begins  to  run  in  his  favor  from  the  time 
of  its  receipt  without  regard  to  notice  to  the 
client.  But  fraudulent  concealment  has  been 
held  to  modify  this  rule  in  Pennsylvania  (Camp- 
bell V.  Boggs,  12  Wright,  524;  Moi'gan  v,  Tener; 
2  Norris,  305). 

In  an  action  against  an  attorney  for  a  failure 
to  collect  it,  the  statute  begins  to  run  from  the 
time  he  first  became  liable.  It  is  the  duty  of  the 
client  to  notice  the  neglect  of  the  attorney  after 
a  reasonable  time  has  elapsed  (Rhines  v.  Evans, 
16  P.  F.  Smith,  192).  In  Wilcox  v,  Plummer 
(4  Peters,  172)  the  action  was  assumpsit,  and  it 
was  held  that  when  the  attorney  was  chargeable 
with  negligence  or  unskil fulness  his  contract  was 
violated,  and  the  action  might  have  been  sus- 
tained immediately,  and  as  a  consequence  that 
the  statute  ran  from  the  time  that  the  action  ac- 
crued and  not  from  the  time  that  the  damage  was 
developed  or  became  definite.  And  this  prin- 
ciple is  carried  so  far  in  England  that  in  the  case 
of  the  East  India  Company  v,  Paul  (i  Eng.  Law 
and  Eq.  R.  49),  Lord  Campbell  said:  **The 
rule  is  firmly  established  that  in  assumpsit  the 
breach  of  contract  is  the  cause  of  action,  and  that 
the  statute  of  limitations  runs  from  the  time  of 
the  breach,  even  where  there  is  fraud  on  the  part 
of  the  defendant."  In  Pennsylvania,  as  above 
stated,  the  doctrine  has  not  been  carried  so  for 
as  to  be  unaffected  by  fraud  or  fraudulent  con- 
cealment. 

The  facts  in  this  case  appear  to  bring  it  within 
the  rulings  in  Campbell  v.  Boggs  (12  Wright, 
525),  and  Rhines  v,  Evans  (16  P.  F.  Smith, 
192).  But  it  is  said  that  the  plaintiffs  were  put 
off  their  guard  by  the  defendant  repeatedly  say- 
ing to  them  that  there  was  plenty  of  time  in 
which  to  bring  their  action  against  the  railroad 
company.  This  is  not  shown  to  have  been  an 
act  of  fraud  on  the  part  of  the  defendant.  At 
most  it  seems  to  have  been  a  mistake  of  judgment 
or  a  misunderstanding  of  the  law.  It  did  not 
conceal  from  the  plaintiffs  that  he  was  neglecting 
their  business,  for  they  were  frequently  urging 
him  to  bring  action  against  the  company,  and  if 
it  was  mistake  of  the  law  on  his  part,  it  did  not 
excuse  him  from  his  duty  and  a  liability  to  the 
plaintiffs  for  a  breach  of  it,  any  more  than  a  mis- 
take of  the  law  on  their  part  excused  the  plain- 
tiffs for  not  having  brought  their  action  against 
the  railroad  company  in  time,  for  ignorance  of 
the  law  excuseth  no  man,  whether  he  be- layman 
or  lawyer. 


It  follows  that,  whether  the  right  of  action 
against  the  defendants  accrued  in  1859,  when  he 
failed  in  his  duty  to  bring  an  action  against  the 
railway  company,  as  ordered  by  the  Court  and 
his  client,  or  in  1865,  when  the  action  against 
the  railway  company  was  fully  barred  by  the 
statute,  the  action  against  the  defendant  is  fully 
barred  by  the  failure  of  the  plaintiffs  to  bring 
their  action  against  him  in  the  one  case  for  fifteen 
years,  and  in  the  other  for  nine  years  after  their 
cause  of  action  accrued. 

It  matters  not  that  the  plaintiffs  did  not  know 
that  their  action  against  the  railway  company  was 
barred  by  the  statute  of  limitations  until  the  deci- 
sions of  the  Supreme  Court  in  1870.  The  rights 
of  parties  do  not  depend  on  their  knowledge  or 
want  of  knowledge  of  the  law,  or  their  opinion 
respecting  it — the  basis  would  be  too  uncertain— 
but  upon  the  law  itself,  which  is  applied  equally 
to  all  men,  the  learned  and  the  unlearned. 

The  verdict  is  set  aside,  and  the  judgment  is 
entered  for  the  defendant  on  the  point  reserved, 
non  obstante  veredicto. 

Opinion  by  Peirce,  J. 


C.  P.  No.  2.  Sept.  15, 1879. 

Sharpless  v.  Weigle. 

Landlord  and  tenant — Surrender  of  term  by  ten- 
ant— Acceptance  thereof  by  landlord. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  • 

Covenant  for  rent. 

The  affidavit  set  forth  that  during  the  year 
1878,  the  roof  of  the  demised  premises  became 
leaky,  and  that  deponent  complained  ;  plaintifiF, 
however,  refused  to  repair  and  said,  '*  Why  don't 
you  move?"  That  finally  on  Jan.  31,  1879,  he 
paid  the  rent  which  fell  due  the  following  day  and 
told  the  plaintiff  that  he  was  about  to  move ;  the 
plaintiff  said,  *'  All  right,"  and  subsequently 
asked  for  and  obtained  the  key  of  the  premises, 
and  put  up  a  notice,  **  To  let." 

Wiremany  for  the  rule. 

The  expression  '*all  right"  is  indefinite;  it 
may  have  meant,  "  You  can  move  if  you  choose, 
but  I  will  hold  you  for  the  rent." 

Goldbecky  contra. 

If  the  landlord  used  an  equivocal  expression, 
knowing  the  sense  in  which  the  tenant  was  likely 
to  construe  it,  it  was  his  duty  to  explain  his 
meaning,  or  he  must  take  the  consequences. 
The  facts  set  out  in  the  affidavit  amount  to  a 
surrender  and  acceptance. 

Bradley  v.  Brown,  6  Weekly  Notes,  282. 
Greider's  Ap. ,  5  Barr,  422. 
Kiester  v.  Miller,  i  C.  481. 

The  Court.     Rule  discharged. 
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g)Uj>reitte  Cotirt. 


Jan.  '79,  249.  March  21,  1879. 

Wayne  County  v.  Waller  &  Seely. 

Criminal  law — Assignment  of  counsel  for  the  de- 
fence of  a  pauper  prisoner — Non-liability  of  the 
county  for  professional  fees  and  expense  of 
counsel  in  preparing  for  trial. 

Counsel  appointed  by  the  Court  to  defend  a  pauper 
prisoner  cannot  recover  from  the  county  compensation  for 
professional  services,  nor  for  expenses  incurred  in  prepara- 
tion for  trial. 

It  is  an  incident  of  tlie  office  of  counsel,  who,  like  other 
officers  of  the  Court,  hold  office  cum  ontre,  to  render  gra- 
tuitous services  in  such  cases. 

In  Pennsylvania  the  Courts  have  alwa3rs  proceeded  on 
the  safe  principle  of  requiring  statutory  authority,  either  in 
express  terms  or  by  necessary  implication,  for  all  claims 
upon  the  public  treasury. 

.    Error  to  the  Common  Pleas  of  Wayne  County. 

Case  stated,  in  which  George  G.  Waller  and 
Henry  M.  Seely  were  plaintiffs,  and  the  county 
of  Wayne  was  defendant. 

The  facts  were  these :  Mary  E.  Van  Alstine 
was  arrested  and  committed  to  the  county  jail  of 
Wa)me  County  in  August,  1878,  on  the  charge 
of  having  murdered  her  husband,  and  at  the  Sep- 
tember sessions  of  the  Court  of  Oyer  and  Ter- 
miner was  indicted  for  murder.  On  Nov.  8, 
1878,  she  presented  a  petition  to  the  Judges  of 
the  Court,  setting  forth  her  poverty  and  inno- 
cence, and  praying  that  the  Court  would  assign 
counsel  to  defend  her,  and  provide  some  means 
of  paying  the  necessary  expenses  of  preparing 
her  case  for  trial.  The  plaintiffs,  who  are  attor- 
neys-at-law,  were  thereupon  appointed  by  the 
Court  to  defend  her ;  the  Court,  at  the  same  time, 
recommending  that  the  county  of  Wayne  should 
furnish  her  with  one  hundred  and  fifty  dollars  to 
meet  her  expenses  and  pay  her  counsel.  On 
Dec.  9,  1878,  the  trial  of  Mrs.  Van  Alstine 
having  been  continued  at  the  request  of  the 
Commonwealth,  and  no  funds  having  been  ap- 
propriated by  the  county  under  the  recommend- 
ation of  the  Court  for  her  benefit,  Henry  M. 
Seely,  one  of  the  plaintiffs,  presented  to  the 
Court  a  petition,  setting  forth  Mrs.  Van  Alstine's 
confinement  in  prison,  her  poverty,  the  neces- 
sity of  incurring  expense  in  properly  preparing 
the  defence,  and  prajring  the  Court  to  direct  the 


County  Commissioners  to  appropriate  and  pay 
over  to  Mrs.  Van  Alstine*s  counsel  the  sum  of 
one  hundred  and  fifty  dollars  for  the  purpose  of 
defraying  the  expense.  This  petition  was  granted 
by  the  Court,  who  ordered  the  Commissioners  to 
pay  over  to  the  plaintiffs  the  sum  of  one  hun- 
dred and  fifty  dollars.  The  Commissioners  re- 
plied that  it  would  be  impossible  for  them  to  com- 
ply with  this  order.  On  January  13,  1879,  a  new 
Board  of  Commissioners  having  come  into  office, 
a  new  order  of  Court  was  made,  directing  the 
Commissioners  to  appropriate  and  pay  over  to 
the  plaintiffs  the  sum  of  one  hundred  and  fifty 
dollars  to  defray  the  necessary  expenses  of  pre- 
paring Mrs.  Van  Alstine's  defence,  or  show  cause 
why  an  attachment  should  not  issue.  In  their 
answer  to  this  order  the  Commissioners  denied 
that  the  order  of  the  Court  would  protect  them 
in  the  payment  of  money  for  such  a  purpose,  or 
that  they  had  the  right  to  pay  such  money,  set- 
ting forth  that  the  county  was  largely  in  debt, 
and  the  treasury  empty,  and  that  they  were  of 
opinion  that  they  would  render  themselves  per- 
sonally liable  for  any  moneys  which  they  might 
appropriate  for  the  purpose  mentioned.  This 
answer  the  Court  held  to  be  insufficient,  and  the 
matter  was  continued  to  Jan.  24,  1879,  ^^^h  the 
order  that  the  attachment  should  then  issue  if  the 
money  was  not  paid.  Upon  that  day  the  matter 
was  left  open  by  consertt  of  counsel  in  order  that 
a  case  stated  might  be  prepared  and  presented  to 
the  Court  to  determine  the  question  of  the  obli- 
gation of  the  county.  In  the  absence  of  any  ap- 
propriation by  the  County  Commissioners,  Mrs. 
Van  Alstine  being  confined  in  jail  without  money 
or  property,  the  plaintiffs  proceeded,  at  their 
private  expense,  to  prepare  her  defence,  and 
expended  in  the  investigation  of  the  case,  neces- 
sary to  its  proper  presentation  in  Court,  the  sum 
of  one  hundred  and  fifty  dollars.  At  the  Febru- 
ary Session,  1879,  of  the  Court  of  Oyer  and  Ter- 
miner, Mrs.  Van  Alstine  was  tried  upon  the 
charge  of  murder,  defended  by  the  plaintiffs 
under  appointment  by  the  Court,  and  acquitted. 
The  case  stated  concluded  as  follows:  *'If  the 
Court  shall  be  of  the  opinion  that  it  was  the  duty 
of  the  county  of  Wayne,  under  the  direction  of 
the  Court,  to  furnish  necessary  means  to  enable 
the  counsel  assigned  by  the  Court  to  properly 
investigate  the  case  and  prepare  the  defence  of 
Mrs.  Van  Alstine,  it  is  agreed  that  such  necessary 
expense  actually  incurred  was  one  hundred  and 
fifty  dollars,  and  the  Court  shall  direct  judgment 
in  favor  of  the  plaintiffs  against  the  defendant 
for  that  sum. 

**  If  the  Court  shall  be  of  the  opinion  that  the 
counsel  undertaking  and  conducting,  under  as- 
signment by  the  Court,  the  defence  of  Mrs.  Van 
Alstine,  indicted  for  murder  by  poisoning,  are 
entitled  to  compensation  from  the  county  for  ser- 
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vices  so  rendered,  they  shall  receive  the  sum  of 
two  hundred  dollars,  and  the  Court  shall  direct 
judgment  for  the  plaintiffs  against  the  defendant 
for  that  sum  in  addition  to  the  sum  of  one  hun- 
dred and  fifty  dollars  for  expenses  above  stated. 

**  If  the  Court  shall  be  of  the  opinion  that  the 
county  of  Wayne  is  not  liable  to  pay,  either  for 
the  expenses  incurred  or  services  rendered  by 
counsel  in  the  preparation  and  conduct  of  the 
defence  of  Mrs.  Van  Alstine,  then  judgment  to 
be  awarded  to  the  defendant.  Either  party  to 
have  the  right  to  sue  out  a  writ  of  error.*' 

After  argument,  the  Court  entered  judgment 
for  the  plaintiffs  in  the  sum  of  three  hundred  and 
fifty  dollars,  of  which  two  hundred  dollars  were 
for  services  for  preparing  and  conducting  the 
defence  of  the  prisoner,  under  assignment  by 
the  Court,  and  one  hundred  and  fifty  dollars  for 
expenses  necessarily  incurred  in  the  preparation 
of  the  defence. 

The  defendant  took  this  writ  of  error,  assign- 
ing for  error  the  action  of  the  Court. 

George  S,  Purdyy  for  the  plaintiff  in  error. 

Is  the  county  bound  to  furnish  money  to  enable 
a  pauper  prisoner  to  procure  witnesses  in  his  de- 
fence, and  when  counsel  are  assigned  for  his  de- 
fence, is  the  county  liable  for  counsel  fees?  By 
the  common  law  the  public  pay  no  costs,  and 
the  liability  of  the  public,  being  created  by 
statute,  cannot  be  extended  beyond  the  legislative 
limit. 

Berks  County  v.  Pile,  6  Harris,  493. 

Neither  the  Court,  nor  the  County  Commis- 
sioners, nor  any  other  functionary,  has  the  power 
to  bind  the  county  for  costs  in  any  way  not  pre- 
scribed by  statute. 

Commonwealth  v.  Homer,  10  C.  440. 

The  Act  of  i860  (Purd.  Dig.  391)  authorizes 
the  payment  by  the  county  of  the  costs  of  prose- 
cution only.  But  the  costs  of  a  defendant  in  re- 
sisting an  indictment  are  no  part  of  the  costs  of 
prosecution,  and  do  not  accrue  upon  the  bill  of  in- 
dictment. The  order  of  the  Court,  if  obeyed, 
would  not  discharge  the  Commissioners  from  per- 
sonal liability  to.  the  county  for  the  money  so 
misappropriated,  and  it  would  be  the  duty  of  the 
County  Auditor,  upon  settlement  of  the  Com- 
missioners' account  to  surcharge  them. 

Commissioners  of  Lycoming  v.  County  of  Lycoming, 
10  \Yr.  496. 
The  case  is  ruled  by — 
Huntingdon  County  v.  The  Commonwealth,  22  Sm. 

80. 
County  of  Franklin  v.  Conrad,  12  C.  317. 

Counsel  assigned  by  the  Court  to  defend  impe- 
cunious prisoners  have  been  held  in  other  States 
not  to  be  entitled  to  compensaition  for  their  ser- 
vices. 

Visev.  Hamilton,  19  Ills.  78. 

Rowe  V.  Yuba,  17  Cat  6i. 


H,  M,  Seely  and  George  G.  Waller,  for  the 
defendants  in  error. 

The  Court,  under  the  Act  of  March  31,  1718 
(Purd.  Dig.  1098,  pi.  2),  imposed  upon  two  of 
its  officers  the  specific  duty  of  defending  a  pau- 
per prisoner,  a  duty  essential  to  the  proper  ad- 
ministration of  justice,  particularly  in  a  cajp  in- 
volving the  life  of  a  citizen.  The  question  is  not 
one  of  costs  as  contended  for  on  the  other  side. 
It  is  admitted  that  there  is  no  statutory  provision 
for  compensation  to  counsel,  or  for  their  ex- 
penses in  such  a  case.  But  it  is  submitted  that 
such  an  order  is  within  the  implied  powers  of  a 
court  of  general  criminal  jurisdiction.  Without 
such  power  justice  cannot  be  properly  adminis- 
tered. The  Court  may  impose  upon  the  county 
the  expense  of  boarding  and  lodging  a  jury  kept 
together  by  order  of  Court  in  a  capital  case. 

Commissioners  v.  Hall,  7  W.  290. 
The  Coroner  may  direct  a  post-mortem  exami- 
nation, and  the  county  must  pay  for  the  services 
of  a  physician  employed  as  an  expert. 

Allegheny  County  v.  Watt,  3  Barr,  462. 
The  county  is  liable  for  tlie  incidental  expenses 
of  the  Court. 

M'Calmont  v.  Allegheny  County,  5  C.  417. 
The  county  is  liable  for  the  expense  of  fuel  to 
keep  the  prisoners  comfortable  in  jail. 

Richardson  v.  Clarion  County,  2  Harris,  200. 
In  none  of  these  cases  is  there  statutory  war- 
rant to  charge  the  county  with  the  expense.  But 
they  are,  as  we  contend  for,  within  the  Court's 
implied  powers.  Our  claim  is  based  upon  the 
ground  that  when  the  Court  of  general  criminal 
jurisdiction  has  determined  that  the  payment  of 
certain  expenses  by  the  county  is  necessary  to 
enable  the  Court  to  perform  its  legitimate  func- 
tion of  administering  justice,  and  the  Court  has 
ordered  the  county  to  pay  such  expense,  a  legal 
obligation  is  imposed  upon  the  county  which  will 
sustain  the  action. 

Counsel  assigned  for  the  defence  of  poor  de- 
fendants in  criminal  courts  have  a  right  of  action 
against  the  county  for  their  fees. 

Regina  v.  Fogarty,  5  Cox,  C.  C.  l6i. 

Blythe  v.  The  State,  4  Ind.  525. 

Dane  v.  Smith,  13  Wis.  585. 

Hall  V.  Washingtone,  2  Greene's  Iowa,  473. 

Davis  V.  Linn  County,  24  Iowa,  508. 

May  5 , 1 879.  The  CotJRT.  This  contention 
arises  upon  the  facts  submitted  to  the  Court  be- 
low in  the  nature  of  a  case  stated.  The  plaintifls 
below,  attomeys-at-law,  were  appointed  by  the 
Court  of  Oyer  and  Terminer  to  defend  a  woman 
who  was  indicted  for  murder.  On  her  petition 
the  Court  first  recommended  and  subsequently 
ordered  the  payment  by  the  county  of  one  hun- 
dred and  fifty  dollars,  to  enable  her  to  secure  the 
attendance  of  witnesses  and  prepare  for  trial. 
The  Commissioners  of  the  county  refused  to  com- 
ply with  the  request,  or  to  obey  the  peremptory 
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order,  claiming  that  the  Court  had  no  authority 
to  make  it ;  and  that  if  they  acquiesced,  they 
would  render  themselves  personally  responsible 
to  the  county  for  the  amount  so  paid.  The 
facts,  as  fully  presented  in  the  case  stated,  were 
presented  to  the  Court  in  the  following  terms, 
viz. :— . 

**  If  the  Court  shall  be  of  opinion  that  it  was 
the  duty  of  the  county  of  Wayne,  under  the  di- 
rection of  the  Court,  to  furnish  necessary  means 
to  enable  the  counsel  assigned  by  the  Court  to 
properly  investigate  the  case  and  prepare  the  de- 
fence of  Mts.  Van  Alstine,  it  is  agreed  that  such 
necessary  expense  actually  incurred  was  one  hun- 
dred and  fifty  dollars,  and  the  Court  shall  direct 
Judgment  in  favor  of  the  plaintiffs  against  the  de- 
fendant for  that  sum. 

'*  If  the  Court  shall  be  of  the  opinion  that  the 
counsel,  undertaking  and  conducting,  under  as- 
signment by  the  Court,  the  defence  of  Mrs.  Van 
Alstine,  indicted  for  murder  by  poisoning,  are 
entitled  to  compensation  from  the  county  for 
services  so  rendered,  they  shall  receive  the  sum 
of  two  hundred  dollars,  and  the  Court  shall  direct 
judgment  for  the  plaintiffs  against  the  defendant 
for  that  sum  in  addition  to  the  sum  of  one  hun- 
dred and  fifty  dollars  for  expenses  above  stated. 

"If  the  Court  shall  be  of  opinion  that  the 
county  is  not  liable  to  pay  either  for  the  expense 
incurred  or  services  rendered  by  counsel  in  the 
preparation  and  conduct  of  the  defence  of  Mrs. 
Van  Alstine,  then  judgment  to  be  awarded  to  the 
defendant.  Either  party  to  have  the  right  to 
sue  out  a  writ  of  error.*' 

The  learned  Judge  held  that  the  county  was 
liable  for  both  sums,  and  entered  judgment  ac- 
cordingly, and  this  is  assigned  for  error. 

By  the  common  law  no  costs  are  paid  out  of 
the  public  treasury.  In  The  County  of  Franklin 
V.  Conrad  (12  Casey,  317),  it  is  said  the  recovery 
and  payment  of  costs  in  criminal  cases  are  so  en- 
tirely dependent  on  statutory  regulations  in  Penn- 
sylvania that  it  is  indispensable  for  every  claim- 
ant to  be  able  to  point  to  the  statute  which 
entitles  him  to  receive  what  he  claims.  We  are 
not  aware  of  any  law,  common  or  statute,  that 
requires  the  county  to  pay  a  defendant's  costs  in 
a  criminal  case,  or  authorizes  the  Court  to  call 
upon  the  county  to  advance  money  to  be  ex- 
pended by  a  prisoner  or  his  counsel  in  subpoenaing 
witnesses,  and  otherwise  preparing  for  trial.  The 
claim  of  the  plaintiff  below  derives  no  additional 
strength  whatever  from  the  fact  that  the  Court  first 
requested  and  afterwards  commanded  the  Com- 
missioners to  pay  the  money.  No  authority  can 
be  found  for  either  a  request  or  peremptory  order 
in  such  a  case.  If  the  County  Commissioners 
had  drawn  a  warrant  for  the  amount  ordered  by 
the  Court,  they  would  have  rendered  themselves 
personally  liable  for  the  same,  as  in  the  case  of 


The  Commissioners  v.  The  County  of  Lycoming 
(10  Wright,  496). 

The  ninth  section  of  the  Declaration  of  Rights 
gives  to  the  accused,  in  all  criminal  prosecutions, 
the  right  '*  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  behalf."  The  practice 
which  has  obtained,  and,  so  far  as  we  know,  is 
recognized  in  every  criminal  court,  of  awarding 
process  and  directing  the  service  thereof  at  the 
instance  of  parties  accused  of  crime,  rests  upon 
this  sufficient  foundation,  and  no  Court  will  turn 
a  deaf  ear  to  the  appeal  of  an  impecunious  pris- 
oner who  makes  timely  application  for  process 
to  bring  in  his  witnesses.  It  will  always  be 
awarded  on  proj^er  application ;  the  Court  will 
see  that  it  is  served,  and  compel  the  attendance 
of  witnesses.  As  to  the  compensation  of  the 
clerk  who  issues  and  the  officer  who  serves  the 
process,  and  the  witnesses  who  obey  it,  that  is 
another  matter. 

They  cannot  be  paid  out  of  the  public  treasury 
unless  statutory  warrant  can  be  found  for  so  do- 
ing. In  many  cases  this  may  be  a  great  hard- 
ship; but  the  remedy,  if  any  is  needed,  rests 
with  the  Legislature,  not  in  the  courts.  As  to 
the  officers,  such  service  must  be  regarded  as  an 
incident  of  ofiicial  position.  They  take  and  hold 
office  cum  onere.  The  hardship  is  greatest  on 
witnesses,  especially  such  as  are  too  poor  to  pay 
their  expenses  while  attending  court  in  obedience 
to  its  process,  on  belialf 'of  an  insolvent  prisoner. 
Until  otherv/ise  provided  for,  it  must  be  set  to 
the  account  of  that  service  which  every  one  at 
times  owes  to  the  government  under  which  he 
lives  and  whose  protection  he  enjoys.  In  Hunt- 
ingdon Co.  V,  The  Commonwealth  (22  P.  F. 
Smith,  <So),  Chief  Justice  Thompson,  speaking 
of  the  hardship  referred  to,  expresses  regret  that 
suitable  legislative  provision  for  such  cases  does 
not  exist.  It  is  very  clear  to  us  that  the  county 
was  neither  bound  to  furnish  money  nor  reim- 
burse the  defendants  in  error  for  the  araount 
expended  by  them  in  behalf  of  the  prisoner,  and 
we  think  it  is  equally  manifest  that  it  was  under 
no  legal  obligation  to  compensate  them  for  tlieir 
professional  services.  They  were  officers  of  the 
Court,  and,  like  others,  took  their  offices  cum 
onere.  One  of  these  burthens,  which  custom  has 
recognized,  is  the  gratuitous  service  rendered  to 
a  poor  prisoner  at  the  suggestion  of  the  Court. 
There  are,  however,  some  respectable  authorities 
sustaining  on  plausible  grounds  the  opposite 
view.  (Hall  v,  Washington  County,  2  Greene's 
Iowa,  473;  Coimty  of  Dane  v.  Smith,  13  Wiscon- 
sin, 585.) 

In  the  first  of  these  it  was  held,  in  an  opinion 
delivered  by  Chief  Justice  Williams,  that — inas- 
much as  the  Constitution  of  Iowa  guaranteed  to 
the  prisoner  a  speedy  trial  and  '*  the  assistance 
of  counsel  for  his  defence,"  and  as  the  Court 
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acted  in  obedience  to  the  express  mandate  of  a 
statute  in  assigning  counsel,  and  the  latter,  as  an 
officer  of  the  Court,  was  bound  to  serve — an  ob- 
ligation arose  to  pay  a  reasonable  compensation 
for  the  services  thus  rendered,  and  consequently 
the  county  was  liable.  In  the  other  case  a  some- 
what similar  view  was  taken,  the  Court  remark- 
ing that  the  liability  of  the  county  resulted  from 
the  exercise  of  the  power  and  duty  of  the  Court 
to  appoint  counsel,  not  because  the  Court  was 
authorized  to  contract  for  the  county  or  its 
officers. 

In  other  States  it  has  been  decided  differently. 
In  Rowe  v,  Yuba  County  (r^  Cal.  63),  Chief  Jus- 
tice Field  says  :  **  We  are  clear  that  the  action 
cannot  be  maintained.  The  Court  of  Quarter 
Sessions  is  not  authorized  to  create  any  charge 
against  the  county  except  in  certain  special  cases, 
of  which  the  employment  of  counsel  for  parties 
under  indictment  is  not  one.  Besides  it  is  a 
part  of  the  general  duty  of  counsel  to  render 
their  professional  services  to  persons  accused  of 
crime  who  are  destitute  of  means,  upon  the  ap- 
pointment of  the  Court,  when  not  inconsistent 
with  their  obligations  to  others,  and  for  compen- 
sation they  must  trust  to  the  future  ability  of  the 
parties.  Counsel  are  not  considered  at  liberty 
to  reject,  under  circumstances  of  this  character, 
the  cause  of  the  defenceless  because  no  provision 
for  their  compensation  is  made  by  law.*' 

To  the  same  effect  is  Vise  et  al,  v.  The  County 
of  Hamilton  (19  111.  78),  in  which  it  is  said — 
**The  law  confers  on  licensed  attorneys  rights 
and  privileges,  and  with  them  imposes  duties  and 
obligations  which  must  be  reciprocally  enjoyed 
and  performed.  The  plaintiffs  but  performed  an 
official  duty  for  which  no  compensation  is  pro- 
vided." While  there  is  some  force  in  the  reason- 
ing of  the  Iowa  and  Wisconsin  Courts,  we  adhere 
to  the  opposite  view  as  according  better  with  a 
practice  which  has  been  almost  universal  and  of 
such  long  standing  as  to  have  acquired  the  force 
of  law.  In  this  State  we  have  always  proceeded 
on  the  safe  principle  of  requiring  statutory  au- 
thority— either  in  express  terms  or  by  necessary 
implication — for  all  such  claims  upon  the  public 
treasury.  To  hold  that  counsel  appointed  to  de- 
fend insolvent  prisoners  may  demand  compen- 
sation from  the  county  would  be  a  departure 
from  a  time-honored  custom  to  the  contrary, 
and  it  is  not  difficult  to  foresee  the  mischief  to 
which  it  would  lead.  It  is  far  better  to  let  such 
cases  rest  on  the  foundation  which  lias  hitherto 
sustained  them  —  human  sympathy  and  a  just 
sense  of  professional  obligation.  No  poverty- 
stricken  prisoner  is  ever  likely  to  suffer  for  want 
of  necessary  professional  or  pecuniary  aid.  It 
is  but  simple  justice  to  the  learned  gentlemen 
who  defend  against  this  suit  to  say  that,  in  their 
brief  as  well  as  orally,  they  disclaimed  any  desire 


for  remuneration  beyond  an  amount  sufficient  to 
reimburse  them  for  their  actual  cash  outlay,  but 
we  find  no  warrant  for  sustaining  their  claim 
even  to  this  extent. 

The  judgment  of  the  Common  Pleas  is  re- 
versed and  set  aside,  and  judgment  is  now  en- 
tered in  favor  of  the  defendant  and  against  the 
plaintiffs  below. 

Opinion  by  Sterrett,  J. 


Jan.  '78,  91.  May,  1878;  Jan.  8, 1879. 

Overman's  Appeal. 

Trust— Spendthrift  Trust— Negligent  trustee-- 
Sequestration —  When  the  income  of  a  faithless 
trustee  indebted  to  the  estate ,  who  is  also  an 
annuitant  under  the  terms  of  a  spendthrift 
trusty  will  not  be  sequestrated, 

R. ,  one  of  the  annuitants  under  a  will,  and  a  co-cxecn- 
tor  and  tnistee  of  a  spendthrift  trust,  was  surcharged  by 
the  auditor  with  a  sum  of  which  the  interest  was  Jaigclj 
in  excess  of  his  annuity.  The  will  provided,  that  "  the 
trustees  shall  not  be  pei^nally  liable  or  responsible  foe 
any  moneys  except  such  a^.  shall  be  actually  received  by 
them  individually;  nor  shall"  either  of  them  be  responsible 
or  liable  for  the  acts  of  their  co-fi^xecuiors  or  co-lnistees  to 
which  they  do  not  consent,  but  '#ach  of  them  shall  be 
liable  only  for  their  individual  acts^^r  deeds,  and  for  sndi 
moneys  as  shall  come  into  their  banc^-"  The  willfuithef 
provided  that  the  income  of  the  annuitants  was  to  be  free 
from  their  **  own  control,  contracts,  aebts,  liaUUiics,  or 
engagements,*'  and  gave  to  the  executoi^  large  powers  of 
investment  and  control  over  the  trust  funJ^.  The  auditor 
found  that  the  estate  had  been  loosely  Vnd  carelessly 
managed,  that  all  three  of  the  trustees  "^ere  equally 
blama  )le,  although,  in  the  absence  of  Evidence,  be 
assumed  that  they  acted  honestly,  and  he  didf  not  charge 
any  of  them  with  taking  and  using  the  trust  furtds: 

//^A/ (sustaining  the  auditor  and  the  Court  below)i*3t 
the  income  of  R.  could  not  be  sequestrated  in  the  hands 
of  the  acting  trustee  to  meet  the  indebtedness  of  R-  ^^  ^ 
estate.  I. 

\ 

Appeal  from  the  Orphans'  Court  of  PhilaAcI- 
phia  County.  I 

William  Richardson  died  in  1866,  leaving  & 
will,  of  which  the  following  are  the  material 
clauses : — 

Hem  Ninth, —  .  .  .  The  said  income  so  directed 
to  be  paid  by  my  said  executors  shall  be  paid  to  my  said 
children  and  grandchild  in  such  way  and  manner  th^t  the 
same  shall  be  free  from  the  control,  contracts,  debts,  lia- 
:  bilities,  or  engagements  of  either  or  any  of  my  said  chil- 
j  dren  or  grandchild,  or  the  debts,  liabilities,  or  engage- 
ments of  either  of  the  husbands  of  my  said  daughters. 

Item  TentA.—lt  is  my  will,  and  I  do  hereby  direct,  that 
my  executors  hereinafter  named,  and  the  trustees  of  any 
portion  of  my  estate,  shall  not  be  personally  liable  or 
responsible  for  any  moneys,  except  such  as  shall  be 
actually  received  by  them  individually;  nor  shall  eiiherof 
them  be  responsible  or  liable  for  the  acu  of  their  co- 
executors  or  co-trustees  to  which  they  do  not  consent  hot 
each  of  them  liable  only  for  their  own  individuaJ  acts 
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ferred  to  the  same  auditor.  Thereupon,  Mary 
B.  Overman,  one  of  the  annuitants,  claimed  the 
right  to  have  sequestrated  in  the  hands  of  the 
accountant  the  income  of  George  J.  Richardson, 
to  meet  over-payments  of  the  income  or  any  other 
indebtedness  to  the  estate  incurred  by  him.  The 
auditor,  deciding;  against  this  claim,  held  that : 
**  The  case  of  George  J.  Richardson,  one  of  the 
annuitants  or  life  interests,  presents  features  not 
found  in  the  cases  of  the  other  children  and 
grandchild.  He  was  co-executor  and  trustee, 
first,  with  four  others,  and  afterwards  with  two 
others.  It  was  contended  that  neither  the  trust 
nor  the  law  applicable  to  voluntary  payments 
protected  him.  It  was  argued  that  the  trust  did 
not  protect  him,  because  he  was  payee  with 
others  and  receiver  himself,  and  overpaid  him- 
self, and  became  otherwise  largely  indebted  to 
the  estate.  There  is,  in  the  opinion  of  your 
auditor,  a  full  answer  to  this  line  of  argument. 

**The  trust  is,  within  the  authorities  in  Penn- 
sylvania, what  is  called  a  spendthrift  trust, 

Fisher  v,  Taylor,  2  R.  33. 

Holdship  V.  Patterson,  7  W.  547. 

Rees  V.  Livingston,  5  Wr.  1 13. 

Ashhurst  v.  Given,  5  W.  &  S.  323. 

Vaux  V.  Parke,  7  W.  &  S.  19. 

Rife  V,  Geyer,  9  Sm.  393. 

Keyser  v.  Mitchell,  17  Id.  473. 

**  This  trust  is  sustained  by  these  authorities. 
The  trust  is  good  against  all  strangers  to  the  estate. 
It  was  not  contended  that  it  was  not  good  against 
all  strangers,  and  the  authorities  fully  sustain  this 
view.  If  so,  why  not  good  against  a  debt  due  to 
the  estate  or  to  other  life  interests  or  parties  in 
remainder  ? 

■**  He  was  not  indebted  to  the  testator  or  his 
estate  at  the  death ;  the  trust  was  created  by  the 
testator  ;  after  his  death  the  indebtedness  to  the 
estate  originated;  how  can  this  new  debt  rise 
any  higher,  occupy  any  higher  plane  for  any  pur- 
pose, than  any  old  or  new  debt  of  George  J. 
Richardson,  as  to  its  effect  on  the  trust  created 
by  the  testator?  The  opportunity  was  afforded 
to  incur  a  debt  to  the  estate,  and  whether  this 
was  foreseen  or  unexpected  by  the  testator  it 
gave  no  power  to  the  debt  to  the  estate,  greater 
than  any  other  debt,  to  impugn  and  overthrow 
the  trust. 

**  Your  auditor  is,  therefore,  of  the  opinion  that 
the  incomeof  George  J.  Richardson  in  the  hands 
of  the  present  trustee  cannot  be  sequestrated  to 
meet  over-payments  to  income  or  any  other  in- 
debtedness to  the  estate  incurred  by  him,  and  so 
decides. 

'*  He  therefore  decides  that  all  income  received 
and  receivable  by  the  new  trustee  is  payable  to 
and  divisable  among  the  annuitants  named  in  the 
will  in  the  proportion  therein  specified." 

The  Orphans*  Court  dismissed  the  exceptions 
to  this  ruling,  whereupon  Mrs.  Overman  took 


and  deeds,  and  for  such  moneys  as  shall  come  into  their 
bands. 

The  eleventh  clause  of  the  will  authorized 
the  executors  to  make  partition  of  lands  in 
Schuylkill  and  other  counties;  to  purchase  the 
moieties  or  interests  of  co-tenants,  and  to  raise 
the  means  of  purchase  by  mortgage  or  other- 
wise on  the  lands;  and,  if  deemed  expedient  in 
their  opinion,  to  create  a  joint  stock  company  to 
manage  the  lands;  or  **in  any  way  or  manner 
to  take  action  with  regard  to  them  "  which  they 
should  **deem  to  be  manifestly  to  the  interest 
of  the  estate.*' 

Of  the  five  appointed,  the  three  surviving  and 
acting  executors,  being  George  J.  Richardson,  a 
son  of  the  testator,  and  one  of  the  annuitants 
under  the  will,  and  two  sons-in-law,  filed  several 
accounts,  all  of  which  were  referred  to  Charles 
Gilpin,  Esq.,  as  auditor.  After  a  protracted 
series  of  meetings,  the  auditor  found,  in  an 
amended  report,  that  the  executors  had  unlaw- 
fully loaned  to  the  firm  of  Lucas  &  Co.  the  sum 
of  1271,759.40,  which,  owing  to  the  insolvency 
of  that  firm,  was  totally  lost ;  that  such  books  of 
accounts  as  had  been  kept,  were  claimed  to  have 
been  lost  or  mislaid ;  that  further  difficulty  was 
offered  to  the  investigation  by  the  prolonged 
absence  of  George  J.  Richardson  in  North  Caro- 
lina, on  business  of  his  own  ;  **  that  after  Lucas 
&  Co.  became  embarrassed  and  loans  were  made 
to  them,  the  business  of  the  estate  was  loosely 
and  carelessly  managed  by  the  accountants. 
Harmony  did  not  prevail  between  them  at  all 
times.  Sometimes  two  acted  for  the  three,  and 
at  other  times  the  money  affairs  were  largely 
under  the  control  of  one  of  them,  George  J. 
Richardson.  It  is  impossible  to  say  how  far  the 
nooneys  of  the  estate  were  mixed  with  his  own, 
as  there  were  no  regular  books  of  the  estate  or 
his  own  to  enable  any  one  to  decide  that 
question. 

**  Your  auditor  is  of  opinion  that  all  three  are 
equally  blamable  for  acts  of  commission  and 
omission,  which  should  not  be  tolerated  in  trus- 
tees. He  does  not  mean  to  charge  any  one  of 
them  with  taking  and  using  the  funds  of  the 
estate.  He  assumes,  in  the  absence  of  evidence, 
that  they  acted  honestly  in  this  respect ;  but  he 
does  say  and  decide,  that  trustees  who  act  so  in- 
harmoniously  and  carelessly,  and  by  want  of 
proper  care  of  the  trust  fund  cause  such  losses  to 
the  estate,  cannot  be  considered  as  having 
earned  commissions.     .     .     .  '* 

The  auditor  found  an  over-payment  to  the  life 
interest  of  income,  or  what  was  supposed  by 
them  to  be  income,  and  surcharged  them  with 
the  sum  of  1579,120.40. 

At  this  stage  of  the  proceedings,  the  Philadel- 
phia Life,  Trust,  and  Insurance  Company  was 
appointed  executor,  and  their  account  was  re- 
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this  appeal,  assigning  for  error  the  action  of  the 
Court  in  sustaining  the  decision  of  the  auditor 
on  her  claim. 

The  case  was  first  argued  at  Harrisburg,  at  the 
May  Term,  1878. 

E,  Spencer  Miller  (with  whom  was  P,  F. 
Rothermel)^  for  the  appellant. 

An  executor  or  administrator,  who  owed  a 
debt  to  his  testator,  or  intestate  in  his  lifetime, 
and  omits  to  pay  it,  is  surcharged  with  it  on  set- 
tlement of  his  account  as  if  it  had  been  collected. 
Buirs  Ap.,  12  H.  286. 

It  would  follow  that  if  a  legacy  or  distributive 
share  be  payable  to  him  he  will  be  treated  as 
having  collected  the  debt  from  himself  and  there- 
with paid  his  own  legacy  or  distributive  share,  if 
it  become  necessary  to  adopt  that  theory  to  do 
justice,  as  in  a  case  where  the  executor  was  in- 
solvent, and  what  remained  of  the  estate  was 
only  enough  for  others. 

A  court  of  equity  will  treat  the  debt  of  the 
trustees  as  producing  income  as  against  George 
J.  Richardson.  By  not  paying  the  interest  upon 
it  to  the  estate  he  merely  anticipates  his  own 
share  of  the  income.  Had  Mr.  Richardson 
needed  and  been  allowed  an  anticipation  of  his 
income,  it  could  be  regarded  only  as  a  debt  to 
the  estate,  and  would  have  been  subsequently 
equalized.  Had  he  taken  and  spent  commissions 
to  which  he  was  not  entitled,  he  certainly  could 
be  charged  with  them  as  against  any  income 
coming  to  him.  Unless  the  claim  in  this  case 
be  allowed,  an  avenue  will  be  opened  to  the 
grossest  fraud  in  the  management  of  such  trusts. 

Samuel  Dickson  (with  whom  was  J.  .C  Bul- 
lit),  for  the  appellee. 

Looking,  indeed,  at  the  whole  will,  and  seek- 
ing to  discover  the  intent  of  the  testator  in  re- 
spect to  a  question  of  this  character,  it  must  be 
apparent  that  any  purpose  on  his  part  to  make 
such  discrimination  in  favor  of  his  estate,  would 
be  wholly  repugnant  to  the  general  scope  and  in- 
tent of  this  instrument.  When,  then,  the  testa- 
tor has  declared  that  he  considers  the  mainte- 
nance of  the  object  of  his  bounty  of  greater  im- 
portance than  the  discharge  of  any  obligation  he 
may  incur  to  strangers,  it  is  incredible  that  he 
should  not  also  have  intended  to  exempt  him 
from  obligations  incurred  to  his  estate,  and  it  is 
very  doubtful  if  the  policy  of  the  law  would  per- 
mit a  trust  of  the  kind  to  be  created,  which  should 
be  good  as  against  general  creditors,  but  invalid 
as  against  other  members  of  the  testator's  family. 

The  directions  of  the  will  would  make  the 
trust  an  active  one,  without  more  (Earp's  Ap- 
peal, 25  S.  119):  but  it  goes  further  than  this, 
and  the  language  used  is  that  ordinarily  selected 
in  creating  **a  spendthrift-son-trust.**  The  law 
upon  this  subject  has  become  a  rule  of  property, 
and  can  only  now  be  changed  by  the  Legislature. 


From  Fisher  v.  Taylor  (2  Rawle,  33),  down  to 
Keyser  v.  Mitchell  (17  P.  F.  S.  473),  there  has 
been  no  break  in  the  current.  The  result  of  the 
cases  is  to  make  the  beneficiary,  though  sui  juris 
as  to  his  own  property,  incapable  of  binding 
himself  by  contract,  or  becoming  bound  by  ac- 
quiescence or  estoppel  in  respect  to  the  property 
held  for  his  benefit.  This  is  not  by  way  of  main- 
taining his  rights,  but  in  order  to  protect  the  pro- 
perty and  to  preserve  the  bounty  of  the  donor. 
In  the  extreme  case  of  Ashhurst  v.  Given  (5  W. 
&  S.  323),  where  the  cestui  que  trust  was  his  own 
trustee,  Mr.  Justice  Kennedy  said:  **  Whoever 
has  the  right  to  give  has  the  right  to  dispose  of 
the  same  as  he  pleases.  Cujus  est  dare  ejus  est 
disponercy  is  the  maxim  which  governs  in  such 
cases.*'  It  is  not  the  right  or  ownership  or  title 
of  the  beneficiary  which  is  considered,  but  the 
very  object  of  the  rule  is  to  protect  the  improvi- 
dent, the  teckless,  the  unfortunate,  or  the  dis- 
honest, against  his  own  folly  or  crime,  so  as  to 
insure  him  and  his  family  a  support  in  spite  of 
any  attempt  by  way  of  anticipation  or  contract 
or  assignment  to  take  his  own  bread  and  butter 
out  of  his  own  mouth.  In  short,  the  cestui  que 
trust  must  be  treated  as  to  the  trust  estate  as  one 
under  disability,  like  an  infant  or  married 
woman,  and  incapable  of  impairing  the  provis- 
ions made  for  him  in  any  way,  or  the  purpose  of 
the  donor  must  be  defeated.  The  contest  has 
always  before  arisen  with  meritorious  creditors, 
deceived  by  the  apparent  possession  of  means, 
and  having  every  claim  to  the  consideration  of 
the  Court. 

The  opinion  of  the  Supreme  Court  was  de- 
livered June  24,  1878,  by  Agnew,  C.  J.,  as  fol- 
lows : — 

We  must  take  the  facts  of  this  case  as  found  by 
the  auditor.  They  exhibit  a  devastavit  by  George 
J.  Richardson,  one  of  the  executors  and  trustees, 
of  a  gross  kind.  Want  of  harmony  in  the  execu- 
tion of  the  trust,  loose  and  careless  management, 
failure  to  keep  proper  accounts  of  their  doings, 
great  delay,  absence  from  the  trust,  improvident 
loans  of  very  large  sums  of  money,  and  gross 
mismanagement  seem  to  have  characterized  their 
transactions.  It  is  upon  such  a  case  the  question 
arises,  whether  under  the  will  of  William  Richard- 
son (his  father),  George  J.  Richardson,  one  of 
the  trustees  guilty  of  this  gross  mismanagement, 
is  entitled,  as  a  legatee,  to  his  portion  of  the  in- 
come set  apart  to  himself  and  the  other  children 
of  the  testator ;  or  whether  it,  or  so  much  as  is 
necessary,  should  be  retained  to  answer  the  por- 
tions of  his  co-legatees.  It  was  held  in  the  Court 
below  that  he  was  entitled  to  his  share  of  the  in- 
come, notwithstanding  his  devastavit^  on  the 
ground  that  the  trust  for  him  and  them  was  a 
spendthrift  trust.    This  was  a  mistake  resulting 
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from  two  errors — one  giving  to  such  a  trust  a 
scope  unsupported  by  equity,  the  other  overlook- 
ing the  plain  intent  of  the  testator. 

That  a  trust  for  a  spendthrift,  as  it  is  termed, 
will  be  upheld  in  equity  is  a  settled  doctrine  of 
this  State,  and  rests  on  the  donor's  right  of  do- 
minion over  his  own  property  for  a  reasonable 
time.  But  it  is  exceptional  in  its  very  nature, 
because  it  contravenes  that  general  policy  which 
forbids  restraints  on  alienation  and  the  non-pay- 
ment of  honest  debts.  In  order  to  support  it 
resort  is  had  to  a  trusty  which  equity  will  enforce ; 
and  equity  necessarily  regards  its  reasonableness, 
and  the  clearly-defined  intent  of  the  donor. 
Without  such  a  trust  upheld  in  equity,  title  in  the 
devisee  or  legatee  claims  to  itself  control  and  lia- 
bility to  creditors.  As  this  is  a  trust  resting  in 
equity,  it  is  clear  that  equity  will  support  it  only 
so  long  as  it  rests  on  the  well-defined  intention 
of  the  donor.  When  that  is  gone  the  trust  falls 
with  the  loss  of  this,  the  only  true  basis.  A  trust 
to  pay  income  for  life  may  last  for  the  longest 
period  of  human  existence,  and  may  run  for 
seventy  or  eighty  years.  While  the  law  simply 
tolerates  such  a  trust,  it  cannot  approve  of  it  as 
contributing  to  the  general  public  interest.  Pro- 
perty tied  up  for  half  a  century  contributes  no- 
thing to  the  general  wealth,  while  it  is  a  great 
stretch  of  liberality  to  the  ownership  of  it  to  suf- 
fer it  to  remain  in  this  anomalous  state  for  so 
many  years  after  its  owner  has  left  it  behind  him. 
Clearly  it  is  against  public  interest  that  the  pro- 
perty of  an  after  generation  shall  be  controlled 
by  the  deed  of  a  former  period,  or  that  the  non- 
payment of  debts  should  be  encouraged. 

The  argument  of  the  appellee  attributes  to  a 
spendthrift  trust  an  inviolability  which  transcends 
all  proper  notions  of  equity,  in  holding  that  a 
trustee,  because  he  is  also  a  legatee  of  a  single 
share,  shall  be  exempt  from  that  valuable  rule  of 
equity  which  requires  a  strict  performance  of 
duty  as  essential  to  the  interest  of  his  trust.  In- 
deedf  it  is  a  rule  of  morality  as  well.  Besides,  it 
elevates  a  single  special  intent  of  the  testator 
above  the  general  interests  of  his  estate,  and  sub- 
ordinates the  welfare  of  others,  equal  objects  of 
his  bounty,  to  that  of  the  faithless  trustee,  the 
object  of  the  single  intent.  On  what  principle 
of  equity,  which  guards  this  trust  for  others  as 
well  as  for  him,  shall  the  control  of  the  fund  by 
the  defaulting  trustee  enable  him  to  enjoy  his 
own  portion  at  their  expense  without  accounta- 
bility ?  Shall  five  others  ^  a-begging  to  enable 
him  to  enjoy  that  which  the  testator  gave  him 
free  from  creditors  only  when  it  accrues  to  him,  as 
we  shall  see  was  the  special  intent  of  the  testator  ? 
There  is  neither  good  law  nor  sound  morals  in 
such  a  proposition. 

The  express  will  of  the  testator  in  this  instance 
coincjbdes  with  the  general  intent.    Two  things 


of  equal  strength  are  declared  in  the  tenth  item. 
First,  That  the  executors  or  trustees  shall  not  be 
liable  for  each  other,  or  one  for  money  received 
by  the  other.     Second.  But  each  shall  be  liable 
only  for  his  own  mdividual  acts  and  deeds,  and 
for  such  moneys    as  shall  come  into  his  hands. 
After  this  declaration,  can  it  be  doubted  that  the 
testator  intended  that  each  should  be  liable  for  his 
own  breach  of  trust  ?     If  not,  on  what  principle 
can  it  be  held  he  meant  that  his  liability  should 
be  less  than  the  loss  he  has  caused  ?    His  portion 
is  a  part  of  the  estate,  and  how  shall  it  be  exempt 
from  a  devastavit  which  affects  the  portions  of 
others,  equally  the  objects  of  the  testator's  bounty, 
and  who  have  no  part  in  the  fault  which  causes 
the  loss  ?     If  the  whole  estate  is  lost  by  the  fault 
of  the  trustee,  what  becomes  of  his  own  portion? 
It  is  gone  with  that  of  the  others,  and  that  is  the 
result  of  the  act  of  the  testator,  who  made  him  a 
trustee  for  himself  as  well  as  others.  Now,  did  the 
testafor,  in  thus  clothing  him  with  a  power  over 
his  whole  estate,  intend  he  should  not  be  respon- 
sible to  any  one?     If,  as  trustee,  he  shall  have 
spent  it  for  his  individual  use,  and  thus  had  its 
benefit,  because  of  his  control  as  trustee,  can  it 
be  said  that  the  testator  meant  that  he  should  en- 
joy his  own  wholly,  while  the  others  should  get 
nothing?     The  will  itself  distinguishes  between 
the  trustees  and  the  legatees  in  the  very  clause 
conferring  protection  over  the  shares  given  to  the 
latter.     Item  9th:  *'  The  said  income  so  directed 
to  be  paid  by  my  said  executors,  shall  be  paid  to 
my  said  children  and  grandchild  in  such  way  and 
manner  that  the  same  shall  be  free  from  the  con- 
trol, contracts,  debts,  liabilities,  or  engagements 
of  either  or  any  of  my  said  children  or  grand- 
child," etc.     Thus  the  trustees  are  to  secure  the 
payment  to  the  legatees  in  such  way  that  neither 
creditors  nor  they  shall  control  the  testator's 
bounty.     Thus  it  is  the  thing  paid,  or  ready  to 
be  paid  over,  which  is  to  be  protected,  and  it  is 
the  trustee  who  must  perform  the  duty  of  protec- 
tion when  he  pays  over,  and  the  protection  is  to 
be  against  others.     The  will  presupposes  that  the 
executor  has  performed  his  duty  and  is  ready  to 
pay  over  the  legacy.     Then  comes  in  the  idea  of 
protection  against  creditors  and  the  legatee  him- 
self.    But  what  warrant  of  intention  on  the  part 
of  the  testator  is  there  that  this  protection  is  to  be 
carried  backward  to  protect  the  trustee  who  fails 
to  produce  the  legacy  ?    Clearly  he  stands  before, 
and  if  he  fails  to  produce  the  things  to  be  pro- 
tected, he  must  answer  for  it  both  in  equity  and 
according  to  the  intent  of  this  testator.     If  the 
trustee,  having  it  in  his  own  hands,  has  squan- 
dered his  own  legacy,  it  is  gone ;  if  that  of  others, 
his  own  must  share  in  the  loss,  if  partial,  or  make 
it  up  if  entire.     Neither  reason  nor  the  intent  of 
the  testator  relieves  it  from  the  effect  of  a  devas- 
tavit.   But  if  the  trustee  may  squander  the  shares 
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of  others  and  yet  save  his  own,  it  will  carry  the 
doctrine  of  a  spendthrift  trust  beyond  all  our  no- 
tions of  equity  and  honesty,  and  fasten  upon  the 
testator  a  speeial  intent  in  favor  of  a  faithless 
trustee,  and  in  violation  of  the  same  protection 
he  intends  for  the  benefit  of  the  other  objects  of 
his  bounty.  This  is  unjust.  The  decree  of  the 
Orphans*  Court  is  therefore  reversed,  and  the 
record  ordered  to  be  remitted,  to  carry  out  the 
views  expressed  in  the  foregoing  opinion. 

Sharswood,  Mercur,  and  Paxson,  JJ.,  dis- 
sented. 

The  Court,  on  motion,  ordered  a  re-argument 
before  a  full  bench. 

On  the  re-argument  S,  Dickson  submitted  an 
additional  brief: — 

The  limitation  in  the  opinion  of  the  Chief 
Justice  of  the  scope  of  a  spendthrift  trust  would 
destroy  such  trusts  altogether,  and  neither  the 
ninth  nor  tenth  item  expresses  a  general  intent 
with  sufficient  clearness  to  override  the  special 
intent  of  the  other.  The  will,  like  any  other 
writing,  must,  if  possible,  be  so  construed  as  to 
give  effect  to  every  part.  The  ninth  section 
makes  no  distinction,  in  terms,  between  debts  to 
the  estate  and  to  third  persons,  and  ,the  tenth 
section  relates  to  all  five  executors  of  whom  only 
one  was  a  beneficiary,  and  clearly  they  were  in- 
tended to  respond  out  of  their  own  estates.  To 
infer  that  the  fifth  was  to  be  held  answerable  in 
the  same  way,  and  in  that  only,  satisfies  the  lan- 
guage used  and  harmonizes  both  clauses. 

The  tenth  section  is  intended  to  limit  and  re- 
strict responsibility,  and  not  to  enlarge  it ;  and 
confessedly,  had  it  not  been  inserted,  the  share 
could  not  have  been  withheld.  Why  should  a 
clause  inserted  for  his  exoneration  from  liability 
for  the  acts  of  his  co-trustees  be  taken  to  ipnport 
an  intention  to  destroy  a  provision  for  his  main- 
tenance which  otherwise  would  have  been  left 
secure  ?  It  does  not  create  any  other  liability 
than  such  as  the  law  would  create  without  it.  It 
does  not  even  impose  a  responsibility  in  terms. 
It  only  confines  that  of  each  to  his  own  acts. 

Under  the  facts,  as  found  in  this  case,  George 
J.  Richardson  is  not  responsible  because  of  the 
tenth  section.  Had  it  been  omitted,  his  liability 
to  the  estate  would  have  been  what  it  is  now — 
neither  more  nor  less.  If  the  ninth  section, 
therefore,  is  to  be  nullified,  it  cannot  be  done 
but  by  the  help  of  the  tenth  section,  because 
that  not  only  does  not  give  rise  to  any  new  or 
peculiar  liability,  but  it  cannot  be  made  the 
foundation  of  any  liability  whatever,  except  by 
implication.  All  contracts,  debts,  liabilities,  or 
engagements  are  embraced  in  the  ninth  section ; 
a  surcharge  under  the  tenth  section  is  still  only  a 
debt  or  liability ;  therefore  it  is  included  in  the 
ninth  section. 


Though  the  rule  as  to  the  general  intent  over- 
ruling the  particular  intent  is  still  recognized 
(Sheetz*s  Appeal,  i  Norris,  213;  Jenkins  v. 
Hughes,  8  H.  L.  C.  571)  no  attempt  is  made 
in  any  case  to  define  precisely  what  they  mean, 
nor  any  rule  given  whereby  it  may  be  deter- 
mined, in  the  special  case,  which  is  the  general 
and  which  the  particular  intent;  and  Lord  Den- 
man  observes  that  the  doctrine  **  has  been  justly 
objected  to,  of  late,  as  incorrect  and  vague,  and 
likely  to  lead  to  erroneous  results.  (Doe  v.  Gal- 
lini,  5  B.  &  Ad.  27  E.  C.  L.  R.  621-640 ;  see 
also  2  Jarman  on  Wills,  400-407.)  If  it  means 
anything  it  must  mean  the  principal  purpose  of 
the  will, — that  to  which  the  testator  attached  the 
greatest  importance, — and  if  so,  the  chief  end 
this  testator  had  in  view  was  to  secure  to  all  of 
his  children,  including  the  appellee,  a  sure  income 
for  life;  while  the  tenth  section  is  only  "the 
given  formula  of  city  scriveners."  (Williams's 
Appeal,  2  Norris,  388.)  No  new  exception 
should  be  engrafted  upon  a  system  like  that  of 
spendthrift  tnists,  which  is  peculiar  to  Pennsyl- 
vania and  itself  an  exception. 

May  5,  1879.  The  Court.  Notwithstand- 
ing the  fact  stated  by  the  auditor  in  his  first  re- 
port that  one  hundred  and  thirty-three  meetings 
were  held  before  him,  and  the  fact  that  in  the 
final  decree  surcharges  were  made  against  the 
trustees  under  Mr.  Richardson's  will  amounting 
to  the  sum  of  1579,000,  only  a  single  point  is  in 
issue  in  this  appeal.  That  is  raised  by  the  as- 
signments of  error  in  which  the  aj^pellant  com- 
plains that  her  exceptions  to  the  report  were 
overruled  by  the  Orphans'  Court.  The  first  of 
these  exceptions  covers  the  whole  field  of  this 
controversy.  It  was  in  these  words:  '*she  ex- 
cepts because  said  auditor  has  reported  in  effect 
that  George  J.  Richardson  is  entitled  to  receive 
from  time  to  time,  equally  or  ratably  with  the 
other  children  of  said  William  Richardson,  de- 
ceased, a  full  share  of  the  income  of  said  estate 
from  the  said  trustees." 

By  the  ninth  section  of  the  will  of  Mr. 
Richardson,  the  residue  of  his  estate  was  vested 
in  his  executors  in  trust,  to  collect  and  pay  over 
the  income  to  his  wife,  children,  and  a  grand- 
child, during  their  lives.  This  provision  was 
made  in  the  concluding  clause  of  the  section ; 
**  The  said  income  so  directed  to  be  paid  by  my 
executors  shall  be  paid  to  my  said  children  and 
grandchild  in  such  way  and  manner  that  the 
same  shall  be  free  from  the  control,  contracts, 
liabilities  or  engagements  of  either  or  any  of  my 
said  children  or  grandchild,  or  debts,  liabilities 
or  engagements  of  either  of  the  husbands  of  my 
said  daughters."  Five  gentlemen,  including 
George  J.  Richardson,  his  son,  and  two  of  his 
sons-in-law,  were  appointed  executors  and  trus- 
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tees,  no  one  of  whom,  it  was  directed  by  the 
tenth  section  of  the  will,  should  be  liable  for 
any  moneys  received  or  any  acts  done  by  either 
or  any  of  his  co-executors  or  co-trustees,  but  only 
for  moneys  received  or  acts  done  by  himself. 
After  the  first  account  was  confihned,  Mr. 
Sparks,  one  of  the  trustees,  resigned,  and  Mr. 
Smethurst,  another  of  them,  died,  and  the  estate 
was  thenceforth  left  under  the  management  of 
the  testator's  son  and  sons-in-law. 

Mr.  Richardson  died  on  the  24th  of  January. 
1866,  and  soon  afterwards  the  trustees  undertook 
the  development  and  improvement  of  the  coal 
lands  belonging  to  the  estate  in  the  county  of 
Schuylkill.  A  lease  was  made  to  John  Lucas  & 
Co. ,  and  the  advances  made  to  the  lessees  by  the 
trustees  began  about  the  25th  of  March,  1867, 
and  were  continued  until  they  amounted  to 
^271,759.40,  with  which  sum  the  trustees  were 
surcharged  by  the  auditor.  The  enterprise  was 
ruinous  from  the  outset.  Lucas  &  Co.  finally 
failed.  The  report  found  that  the  trustees  **  had 
no  power  under  the  will  to  make  such  loans," 
and  that  no  law  existed  **  to  sustain  such  use  of 
trust  funds."  It  found  also  that  **  after  Lucas  & 
Co.  became  embarrassed  and  loans  were  made  to 
them,  the  business  of  the  estate  was  loosely  and 
carelessly  managed  by  the  accountants ;  that 
sometimes  two  acted  for  the  three,  and  at  other 
times  the  money  affairs  were  largely  under  the 
control  of  George  J.  Richardson,"  and  that  it 
was  **  impossible  to  say  how  far  the  moneys  of 
the  estate  were  mixed  with  his  own,  as  there 
were  no  regular  books  of  the  estate  or  his  own 
to  enable  any  one  to  decide  that  question." 

Under  these  facts,  it  has  been  strongly  urged 
on  behalf  of  the  appellant,  that  the  right  of 
George  J.  Richardson  to  receive  his  share  of  the 
current  and  prospective  income  of  the  estate  has 
become  forfeit.  The  allegation  was  that  he 
joined  with  the  other  trustees  in  a  negligent  or 
fraudulent  waste  of  a  sum,  the  interest  on  which 
would  largely  exceed  the  income  of  what  re- 
mained. 

The  argument  was  pressed  with  some  feeling 
and  much  force.  Analogies  that  were  more  or 
less  apt  were  suggested.  But  analogies  are  as 
likely  to  misguide  as  to  guide  safely.  Just  the 
facts  as  they  stand  in  this  record  are  to  be  fairly 
met.  The  auditor  said  that  while  there  had  been 
carelessness,  mismanagement  and  mistake  on  the 
part  of  the  trustees,  he  did  "not  mean  to  charge 
any  of  them  with  taking  and  using  the  funds  of 
the  estate,"  and  he  assumed  in  the  absence  of 
evidence  that  they  acted  honestly  in  this  re 
spect,  and  disastrous  as  the  results  of  the  effort 
to  develop  the  Schuylkill  lands  proved  to  be,  the 
general  powers  conferred  by  the  will  on  the 
trustees  were  very  large.  By  the  eleventh  sec- 
tion they  were  authorized  to  make  partition  of 


lands  in  Schuylkill  or  other  counties,  to  purchase 
the  moieties  or  interest  of  co-tenants,  and  to 
raise  the  means  of  purchase  by  mortgage  or 
otherwise  on  the  lands.  They  were  authorized 
also,  if  expedient  in  their  opinion,  to  create  a 
joint  stock  company  to  manage  the  lands,  **or 
in  any  way  or  manner  to  take  action  with  regard 
to  them"  which  they  should  **deem  to  be  mani- 
festly to  the  interest"  of  the  estate.  Under  a 
charter  so  broad  as  this  they  entered  into  the 
Lucas  lease,  and  made  advance  after  advance 
upon  assurances  of  certain  and  near  success  that 
are  always  given,  and  with  the  glowing  hopes 
and  firm  faith  which  often  unhinge  or  cloud  the 
judgment  of  very  prudent  men  when  they  are 
searching  for  sources  of  wealth  that  are  hidden 
in  the  earth.  Besides,  the  income  to  be  paid  to 
George  J.  Richardson  was  to  be  free  from  his 
own  *'  control,  contracts,  debts,  liabilities,  or  en- 
gagements." He  has  not  anticipated  his  income, 
for  the  auditor  found  that  no  charge  of  **  taking 
and  using  the  funds  of  the  estate"  was  made  out 
against  him.  It  is  true  that  the  tenth  section  of 
the  will  made  him,  as  well  as  each  of  the  other 
trustees,  responsible  for  his  own  acts.  But  as 
was  said  in  the  very  able  argument  of  his  coun- 
sel, that  section  **  did  not  create  any  other  lia- 
bility than  such  as  the  law  would  create  without 
it.  Had  it  been  omitted,  his  liability  to  the  es- 
tate would  have  been  what  it  is  now — neither 
more  or  less."  It  happens  that  he  has  become 
liable  to  his  father's  estate,  and  not  to  a  stranger. 
But  it  was  from  **  liabilities"  of  all  kinds  that  the 
income  given  him  was  to  be  protected. 

Nothing  is  better  settled  than  the  rule  which 
sustains  such  trusts  as  this.  It  has  produced 
beneficent  and  just  results.  And  it  ought  not  to 
be  evaded  or  infringed  in  any  case  that  is  fairly 
within  its  scope. 

Decree  affirmed  at  the  costs  of  the  appellants, 
and  appeal  dismissed. 

Opinion  by  Woodward,  J. 


Jan.  '79,- 163.  March  4,  1879. 

Shaffer  v.  Mutual  Fire  Insurance  Co. 

Contracts  —  Mutuality — Fire  insurance  —  Mu- 
tual companies — Nature  of  contract — When 
binding, 

A  contract  of  insurance  with  a  "mutual"  company 
being  an  agreement  that  the  company  will  insure  in  con- 
sideration of  the  insured's  agreement  to  contribute  toward 
the  payment  of  losses,  no  contract  is  binding  upon  the 
former  until  the  latter's  liability  has  become  fixed. 

S.,  an  agent  of  the  plaintiff,  called  at  the  office  of  the 
defendant  company  on  Saturday,  April  8th,  to  effect  an 
insurance  for  the  plaintiff.  The  by-laws  of  the  company 
required  the  policy  to  be  signed  by  the  insured,  and  cer- 
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tain  premiums  to  be  prepaid.  S.  said  he  would  pay  the 
premium  when  he  got  the  policy.  A  policy  was  filled  up 
and  executed  by  the  company,  though  not  by  the  insured, 
and  the  latter  duly  enrolled  as  a  member.  On  the  follow- 
ing day  the  premises  were  destroyed  by  fire.  In  an 
action  against  the  company : 

•  Beld^  that  there  was  no  contract  of  insurance,  and  that 
the  Court  below  properly  directed  a  nonsuit. 

Error  to  the  Common  Pleas  of  Lehigh 
County. 

Debt,  by  Thomas  Shaffer,  against  the  Mutual 
Fire  Insurance  Company  of  Lehigh  County, 
upon  a  policy  of  insurance. 

There  was  an  additional  count  upon  a  con- 
tract to  insure.     Plea :  The  general  issue. 

Upon  the  trial,  before  Harvey,  P.  J.,  the 
following  facts  appeared:  On  April  8th,  1868, 
one  David  Sheirer,  as  agent  for  the  plaintiff, 
called  at  the  office  of  the  defendant  company 
for  the  purpose  of  effecting  an  insurance  of 
1 1 500  upon  a  certain  house  belonging  to  the 
plaintiff.  The  company,  through  their  secretary, 
John  Koch,  accepted  the  risk,  and  a  policy  was 
executed  by  the  company  the  same  day,  but  was 
not  signed  by  the  insured.  The  company  is  a 
mutual  company,  and  insurers  are  required  to 
pay  a  premium,  a  fee  for  membership,  and  such 
assessments  as  the  board  of  directors  determine. 
In  this  case  the  premium  was  J  1.65,  the  fee  for 
membership,  $1.95.        \ 

Sheirer  had  at  the  same  time  a  policy  upon 
other  premises  to  be  transferred,  and  he  said, 
therefore,  both  could  be  paid  for  at  the  same 
time.  On  the  same  day  Shaffer  was  enrolled 
upon  the  books  of  the  company  as  a  member, 
denoting  the  amount  insured.  On  the  following 
morning  (Sunday,  April  9th),  in  Shaffer's  ab- 
sence, the  insured  premises  were  entirely  de- 
stroyed by  fire.  On  Monday  morning  Sheirer 
went  to  the  office  of  the  company  and  asked  for 
the  policy.  It  was  handed  him ;  but  before  he 
handed  the  money  to  the  secretary,  he  informed 
him  of  the  fire.  Koch  declined  then  to  deliver 
the  policy,  saying  the  matter  must  be  submitted 
to  the  company. 

The  plaintiff  testified  that  on  a  subsequent  day, 
when  he  had  an  interview  with  Koch  about  the 
insurance  on  his  house,  the  latter  said,  **  It  was 
insured,  but  now  it  is  not,  because  it  was  burned 
off." 

On  May  13th  the  following  indorsement  was 
made  on  the  policy: — 

**  Not  satisfied  by  the  time  of  filling  out  the  policy,  and 
burned,  therefore  not  insured,  and  cancelled. 

«  John  Koch,  Jr.,  Secretary." 

On  the  same  day  Shaffer's  name  was  erased 
from  the  books  of  the  company,  and  a  similar 
indorsement  made  in  the  margin. 

The  material  provisions  of  the  by-laws  (which 
Were  printed  on  the  back  of  the  policy,  and  by 
its  terms  made  part  thereof),  were  as  follows : — 


Article  XX. — Every  person,  on  application  for  mem- 
bership, shall  pay  the  authorized  agent  $1.95  for  defiray- 
ing  the  incidental  expenses  of  the  company. 

Article  XXII. — All  policies  issued  by  this  company 
shall  bear  the  company's  seal,  be  signed  by  the  president 
and  the  insured,  and  attested  by  the  secretary. 

The  plaintiff  offered  to  prove  the  custom  of 
the  company  to  issue  policies  without  requiring 
prepayment  of  premiums  and  fees.     Objection. 
Objection  sustained.     Exceptions  (third,  fourth, 
and  fifth  assignments).     Defendant  moved  for  a 
nonsuit,    which    was  granted,   and   which   the 
Court  subsequently  refused  to  take  off  (first  and 
second  assignraents)  in  the  following  opinion : 
**  .     .     .     Ordinarily  the  acceptance  of  a  pro- 
posal to  insure  for  the  premium  offered  is  a  com- 
pletion of  the  negotiation.     (Hallock  v.  Com- 
mercial  Insurance   Co.,   2    Dutch,  268.)    The 
applicant  must  have  done  all  on  his  part  that  is 
required  to  be  done  before  he  can  assert  that  the 
contract  is  consummated.     And  when  payment 
is  the  consideration  that  gives  life  to  the  con- 
tract,  it  must    be   shown.     (Marland  et  aL  p. 
The  Royal  Insurance  Co.,  21  P.  F.  S.  393.) 
The  corporation  defendant  is  a  mutual  fire  in- 
surance company  chartered  January  14,  1874, 
within  the  General  Insurance  Act  of  April  2, 
1856.     (P.  L.  211.)     Its  charter  enabled  it  to 
insure  all  kinds  of  buildings,  merchandise,  and 
other  property  against  loss  by  fire  on  the  mutual 
principle  exclusively,  and  it  was  provided  that  all 
persons    insuring    therein    *  shall    be    members 
thereof  during  the  period  they  remain  so  insured 
and  no  longer.* 

**  rt  was  required  by  the  by-laws  that  any  per- 
son on  application  for  membership  shall  pay  the 
authorized  agent  a  stipulated  fee  for  incidental 
expenses ;  that  all  policies  shall  be  signed  by  the 
president  and  the  insured  ;  and  that  the  charter 
and  by-laws  are  a  part  of  the  contract  of  in- 
surance. The  plaintiff  did  not  make  a  personal 
application  for  insurance ;  he  sent  David  Sheirer, 
secretary  of  the  building  association  that  was  a 
creditor  of  his.  In  the  conversation  between 
Sheirer  and  the  secretary  of  the  company 
nothing  was  said  about  the  duration  of  the  policy 
— how  much  premium  was  to  be  paid — when  the 
policy  was  to  be  signed  by  Shaffer;  It  was  no- 
where said  by  the  secretary  that  the  property  was 
insured  from  that  time  on.  ...  Shaffer 
must  have  known  that  he  was  no  member  of  the 
company,  for  he  neither  paid,  offered  to  pay,  or 
authorized  any  one  to  pay  one  cent  to  that  com- 
pany on  April  8,  1876.  No  policy  was  held  m 
trust  for  him.  He  could  not  have  understood 
that  he  was  entitled,  as  a  matter  of  right,  to  the 
undelivered  policy.  It  was  because  of  this  want 
of  mutuality  in  the  alleged  contract  as  set  up  by 
the  plaintiff  that  the  Court  directed  a  nonsuit; 
what  was  done  was  inchoate  and  not  complete ; 
it  needed  the  payment  of  the  consideration  to 
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vitalize  the  contract.  Viewing  the  alleged  con- 
tract in  this  light,  we  attach  no  importance  to 
what  the  secretary  did  and  said  after  April  8, 
1876.  So  that  the  application  would  grow  into 
a  consunnnated  contract,  it  was  necessary  to 
have  a  policy,  to  enroll  it  on  the  record  of  the 
company,  and  to  present  it  for  the  signature  of 
the  assured.  When  Koch  said  Shaffer  was  in- 
sured, but  now  that  there  was  a  fire  he  was  not 
insured,  he  merely  meant  that  if  no  fire  had  oc- 
curred he  would  have  paid  the  premium  according 
to  and  concluded  the  contract.  This  evidence 
gave  to  what  was  said  between  Koch  and  Sheirer 
no  greater  force  than  the  words  employed  at 
that  meeting.  If  they  failed  to  consummate  the 
contract,  no  act  of  Koch  subsequently  done 
could  operate  to  consummate  it.  Payment  of 
the  premium  was  required  of  Sliaffer  to  consti- 
tute him  a  member. 

'*  This  conclusion  is  regretfully  reached.  In- 
surance companies  should  be  held  to  a  very  strict 
rule  of  accountability.  The  tendency  of  these 
companies  to  invoke  legal  technicalities  to  escape 
liability  should  not  be  encouraged  by  the  Courts. 
But  while  this  rule  may  produce  salutary  results, 
and  may  give  stability  to  this  class  of  contracts, 
it  does  not  follow  that  insurance  companies  can 
have  no  legal  defence  to  a  suit  upon  a  policy. 
When  one  is  made  to  appear  it  is  the  duty  of  the 
Court  to  see  that  it  be  sustained.  Any  other 
course  would  be  unjust.  We  have  been  forced 
to  the  conclusion  that  there  is  no  merit  in  the 
plaintiff's  contention,  and  that  he  has  offered  no 
evidence  which  entitles  him  to  a  verdict." 

Plaintiff  took  this  writ,  assigning  as  error  the 
exclusion  of  the  testimony  as  above,  and  the  re- 
fusal of  the  Court  to  take  off  the  nonsuit. 

IV,  H,  Snowden  (A.  B,  Longaker  with  him), 
for  plaintiff  in  error. 

The  action  of  the  company  in  filling  the 
policy  and  enrolling  the  name  of  the  plaintiff 
among  its  members,  led  the  plaintiff  to  believe 
that  he  was  insured.  Moreover,  they  were  acts 
inconsistent  with  any  other  belief  on  the  part  of 
the  company.  They  cannot  now  relieve  them- 
selves from  responsibility. 

Bodine  v.  Ins.  Co.,  51  N.  Y.  1 17. 

The  company  could  waive  the  prepayment  of 
the  premium  and  fees,  and  the  conduct  of  the 
secretary  amounted  to  a  waiver. 

Hotchkiss  V,  Ins.  Co.,  5  Bennet  Ins.  Cases,  776. 
Ins.  Co   V.  Taylor,  23  Sra.  354. 
C  y.  Erdman  (Evan  Holben  with  him),  for 
defendant  in  error. 

The  plaintiff  was  certainly  not  a  member  of 
the  companv  until  he  had  complied  with  Articles 
XX.  and  XXII.  of  the  by-laws. 
Marland  v,  Ins.  Co.,  21  Sm.  393. 

May  5,  1879.  The  Court.  The  company 
defendant  in  error  was  incorporated  under  the 


Act  of  1856,  **for  the  purpose  of  insuring  all 
kinds  of  buildings,  merchandise,  and  other  prop- 
erty against  loss  by  fire,  on  the  mutual  principle 
exclusively."  Mutuality  of  obligation  is  of 
course  the  very  essence  of  the  principle.  While 
the  company  on  the  one  hand  undertakes  to  pay 
or  make  good  the  losses,  the  insured  on  the 
other  agrees  to  contribute  his  proportional  share 
of  current  expenses  and  losses  happening  during 
the  life  of  his  policy.  Their  respective  promises 
are  mutually  dependent  upon  each  other.  The 
undertaking  of  one  is  the  only  consideration  for 
that  of  the  other.  It  would  be  unreasonable, 
therefore,  to  contend  that  there  could  be  any 
liability  on  the  part  of  the  company  to  the  in- 
sured for  the  loss  of  his  property,  unless  he  at 
the  same  time  had  paid  or  assumed  to  pay  his 
proportionate  share  of  expenses  and  the  losses 
sustained  by  other  members.  The  principle 
upon  which  the  system  of  mutual  insurance  rests 
is  utterly  inconsistent  witlj  any  such  proposition. 
The  plaintiff  in  error  had  neither  paid  nor  agreed 
to  pay  any  premium  or  fees,  nor  had  he  in  any 
manner  assumed  the  payment  of  his  share  of  ex- 
penses and  losses.  In  fact  he  had  entered  into 
no  contract  whatever.  There  was  nothing  on 
which  the  company  could  have  sustained  an 
action  against  him  on  an  assessment  to  pay  losses 
or  anything  else.  At  most  he  had  merely  made 
application,  not  in  person,  but  through  Sheirer, 
for  insurance  and  membership  in  the  company, 
without  as  yet  having  complied  with  aily  of  the 
prerequisites  of  membership.  The  charter  and 
by-laws  form  an  essential  part  of  the  contract  of 
insurance,  and  these  require  the  payment  of  a 
stipulated  amount  to  defray  incidental  expenses. 
They  also  provide  that  all  policies  shall  be  issued 
in  duplicate,  and  be  signed  by  the  insured  as 
well  as  by  the  president  of  the  company.  Sheirer 
was  not  furnished  with  funds  to  pay  the  premium 
and  fees,  nor  had  he  any  authority  to  sign 
Shaffer's  name,  or  in  manner  bind  him  to  dis- 
charge the  obligations  of  membership,  nor  did 
he  undertake  to  do  so.  At  most  the  evidence 
shows  that  there  was  a  proposition  to  insure, 
which  the  company  was  ready  and  willing  to 
accept ;  and  all  that  was  wanting  to  consummate 
the  contract  was  the  payment  of  the  money  by 
the  plaintiff  in  error,  and  his  signature  to  the 
policy,  both  of  which  were  essential  and  neither 
of  which  was  waived.  Perhaps  the  secretary 
might  have  agreed  to  postpone  the  payment  of 
the  premium  and  fees,  but  there  is  no  sufficient 
evidence  that  he  did,  nor  does  it  appear  that  he 
had  any  authority  whatever  to  dispense  with  the 
signing  of  the  policy  by  the  insured.  The  sub- 
stance of  Sheirer's  testimony  is  that  he  had 
another  policy  to  be  transferred  to  the  building 
association ;  that  he  requested  the  secretary  to 
prepare  both  policies,  make  out  a  bill  of  amount 
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to  be  paid,  and  he  would  pay  it  when  he  called 
for  the  policies.  There  is  nothing  in  the  testi- 
mony that  would  have  justified  the  jury  in  find- 
ing that  at  the  time  of  the  fire  there  was  any 
contract  to  insure,  and  if  the  fire  had  not 
occurred  no  such  thing  would  have  been  claimed. 
The  correct  and  natural  explanation  is  that  they 
did  not  anticipate  that  a  fire  would  take  place  so 
soon,  and  thought  they  would  have  ample  time 
to  close  the  transaction.  While  the  negotiation 
was  thus  pending,  the  property  was  destroyed, 
and  the  company,  as  it  had  the  right  to  do,  re- 
fused to  deliver  the  policy  and  assume  payment 
of  the  loss.  The  questions  involved  are  so  fully 
and  ably  discussed  by  the  learned  President  of 
the  Common  Pleas,  in  his  opinion  refusing  to 
take  off  the  nonsuit,  that  it  is  unnecessary  to  add 
anything  to  what  he  has  so  well  said. 

The  assignments  of  error  are  not  sustained, 
and  the  judgment  is  therefore  affirmed. 

Opinion  by  Sterrett,  J.    Paxson,  J.,  absent. 


Cl^ominon  pieas—Uato. 


C.  P.  No.  I.  May  24,  1879. 

Williams  v.  Williams. 

Affidavit  of  defence — Sufficiency  of — Promissory 
note — Allegation  of  fraud — An  affidavit  alleg- 
ing that  the  holder  paid  no  consideration  for 
the  note,  and  that  it  was  taken  with  knowledge 
that  it  was  in  fraud  of  maker*  s  rights,  is  suf- 
ficient. 

Role  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note,  by  endorsee 
against  the  maker. 

The  affidavit  of  defence  set  forth :  that  the 
note  was  made  to  the  order  of  one  Bowden,  who 
was  an  employ^  of  the  maker,  for  the  purpose  of 
discount,  the  proceeds  to  be  paid  to  the  maker ; 
that  afterwards  while  the  note  was  yet  in  Bow- 
den's  hands,  the  maker  demanded  its  return,  but 
failed  to  obtain  it,  whereupon  he  advertised  the 
note  in  a  newspaper,  to  which  the  holder  was  then 
a  subscriber,  which  paper  the  deponent  believes 
was  read  by  the  holder  before  the  note  came  into 
his  hands.  The  affidavit  further  set  forth, 
*<That  deponent  believes  there  was  fraud  on  the 
part  of  Bowden  in  the  retention  and  subsequent 
transfer  of  the  note,  and  believes  and  expects  to 
be  able  to  prove  on  the  trial  of  the  case  that  the 
plaintiff  paid  no  consideration  to  Bowden  or  to 
any  one  else,  but  is  acting  in  Bowden's  interest  in 
his  attempt  to  collect  it/* 


C,  F,  Corson,  for  the  rule. 
Nothing  but  clear  evidence  of  knowledge  or 
notice  of  fraud  or  mala  fides  can  impeach  the 
prima  facie  title  of  the  holder  of  negotiable 
paper  taken  before  maturity. 
Phelan  v.  Moss,  17  Sm.  59. 
Moorehead  v.  Gilmore,  27  Ibid.  118. 
Fraud  in  the  transaction  l>etween  the  maker 
and  the  payee  constitutes  no  defence  as  against 
a  bona  fide  holder. 

Mackey  v,  Richardson,  2  Weekly  Notes,  226. 
Where  the  fraud  consists  in  the  misapplication 
of  the  proceeds  received  for  negotiable  paper,  it 
will  not  affect  it  in  the  hands  of  the  holder,  as  he 
is  not  in  any  manner  bound  to  look  to  their  ap- 
plication nor  responsible  for  this  misappropria- 
tion. 

Gray  V.  Bank,  5  C.  365. 
The  note  was  placed  by  the   maker  in  the 
hands  of  the  payee  for  the  purpose  of  sale,  and 
in  the  absence  of  a  positive  allegation  of  knowl- 
edge on  the  part  of  the  endorsee  at  the  time  of 
the  transfer,  of  the  alleged  fraud  of  Bowden,  the 
presumption  is  that  the  sale  was  bona  fide  and 
the  plaintiff  is  entitled  to  judgment. 
W,  H.  Browne,  contra. 
Where  the  affidavit  of  defence  sets  forth  that 
the  note  was  put  in  circulation  by  fraud  the  holder 
must  prove  consideration. 

Gordon  v.  Stilz,  5  Weekly  Notes,  169. 
Gorman  v.  Gillen,  5  Ibid.  127. 
Bank  v,  Matthews,  3  Ibid.  158. 
Lobb  v.  Welsh,  2  Ibid.  96. 
Bank  v.  Thomas,  2  Ibid.  408. 
Falconer  v,  Witzman,  2  Ibid.  225. 
Graphic  Co.  v,  Marcy,  4  Ibid.  239. 
Bardsley  v.  Delp,  6  Ibid.  539. 
Where  the  affidavit  discloses  a  good  defence 
between  the  maker  and  payee  of  a  note,  and  that 
deponent  expects  to  be  able  to  prove  on  the  trial 
of  the  case  that  the  plaintiff  is  not  the  owner  and 
holder  for  value,  but  that  the  same  was  handed 
over  to  him  for  the  purpose  of  debarring  the 
maker  from  setting  up  a  defence  to  the  same  the 
case  should  go  to  a  jury. 
Moeck  V,  Littell,  I  N.  354. 
Delp  V.  Sowers,  5  Weekly  Notes,  167. 
The  Court.     We  think  there  is  enough  in  the 
affidavit  to  send  the  case  to  a  jury. 
Rule  discharged. 
Ter  Allison,  P.  J. 


C.  P.  No.  3.  June  16, 1879. 

Murtland  v,  Wright. 

Sheriff — His  liability  for  insufficiency  of  bdl-^ 
Act  13  June,  1836 — Notice  of  bail  under  that 
Act —  Waiver  of  notice —  Verdict  against  wd^ 
of  evidence^^Judgment  not  impeachable  coUate- 
rally. 

Rule  for  a  new  trial. 
Case,  for  negligence  of  the  defendant,  as  sheriff, 
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in  taking  insufficient  bail,  on  a  capias  ad  respon- 
dendum. 

Upon  the  trial,  the  plaintiff  offered  in  evi- 
dence the  record  in  the  original  suit  of  Murtland 
V.  Groom,  showing  the  Sieriff's  return,  **  C. 
C.  et  B.  B.,'*  the  bail  bond  signed  by  Groom 
with  Frank  Gordon  and  Joseph  Nolen  as  sure- 
ties, a  verdict  of  |iooo  against  the  defendant, 
judgment  thereon,  and  a  fi,  fa,  and  ca.  sa, 
which  were  returned  nulla  bona  and  non  est  in- 
ventus respectively.  The  plaintiffs  further  offered 
the  record  in  Commonwealth  to  use  of  Murtland 
V.  Gordon  and  Nolen,  the  sureties  in  the  bail- 
bond  annexed  to  the  capias,  showing  the  issuing 
of  a  writ  against  them,  and  a  return  of  nihil habet 
as  to  the  defendants.  It  was  admitted  that  the 
addresses  on  the  back  of  the  summons  against 
Gordon  and  Nolen,  as  given  to  the  sheriff  for 
service  were  taken  from  the  bail-bond.  The 
plaintiff  testified  that  she  went  to  the  sheriff's 
office  at  the  time  of  the  arrest  of  Groom  on  the 
capias  and  saw  the  deputy  who  had  the  writ  in 
charge.  He  told  her  the  bail  was  all  right ;  that 
she  need  not  fear  ;  that  she  went  to  see  if  the  bail 
was  good,  and  was  told  the  names  of  the  sureties. 
Went  a  second  time,  with  Mr.  Haviland  (a  man 
employed  in  her  counsel's  office  at  the  time),  and 
was  told  again  the  bail  was  good.  **  Haviland 
did  not  write  down  the  names  of  the  bail  that  I 
recollect.  I  asked  Haviland  to  go  with  me.  Did 
not  see  Mr.  Hirst  (her  counsel)  before  I  went 
with  Haviland.  I  did  not  write  the  names  of 
the  bail  down  nor  did  Haviland.  We  returned 
to  Mr.  Hirst's  office  and  told  him.-'  After  some 
further  testimony  by  the  plaintiff  as  to  the  value 
of  the  diamonds  stolen,  and  for  which  the  judg- 
ment was  recovered  against  Groom,  the  plaintiff 
closed.  Defendant  moved  for  a  nonsuit,  which 
was  refused.  The  defendant  then  called  John 
Gallagher,  who  testified ;  *  *  1  am  clerk  to  deputy- 
sheriff  Lloyd ;  I  took  the  bail  in  the  capias.  The 
sureties  came  and  qualified  before  me.  The 
plaintiff  came  with  Haviland  and  took  a  memo- 
randum \  I  offered  to  write  names  of  sureties  for 
him;  no  notice  of  exception  to  the  bail  was 
ever  received  by  us.  We  gave  no  other  notice 
of  the  taking  of  bail  except  this  to  plaintiff  and 
Haviland.  Let  defendant  go  upon  the  execu- 
tion of  the  bond"  (bond  identified). 

Fielder  Dorset  testified  that  he  recollected  the 
plaintiff  and  Haviland  coming  to  the  sheriff's 
office,  and  that  Gallagher  told  Haviland  he 
would  write  down  the  names  of  the  sureties  for 
him,  and  that  Haviland  wrote  them,  but  on  cross- 
examination  said  he  did  not  see  what  Haviland 
wrote. 

Haviland  being  called  by  the  plaintiff  in  rebut- 
tal could  not  recollect  whether  he  wrote  down 
the  names  of  the  bail  or  not,  and  did  not  remem- 
ber whether  he  had  told  Hirst  or  not.    That  the 


deputy  told  the  plaintiff  the  ba,il  was  all  right,  that 
the  sheriff  was  particular  about  taking  bail. 

The  Court  (Finletter,  J.)  refused  to  affirm 
the  following  points  presented  by  the  defendants, 
viz. :  (i)  If  the  jury  find  from  the  evidence  that 
the  plaintiff  or  her  attorney  had  notice  of  the 
names  and  residences  of  the  bail,  and  that  no 
exception  was  filed  within  the  time  required  by 
law,  then  the  defendant  is  discharged  from  all 
liability,  and  the  verdict  should  be  for  the  de- 
fendant, and  (2)  That  the  plaintiff  having  be- 
gun proceedings  against  the  sureties  in  the  bail- 
bond,  and  having  filed  her  narr.  in  the  case 
against  Groom,  has  thereby  waived  her  right  to 
except  to  the  bail,  and  the  verdict  should  be  for 
the  defendant ;  but  left  it  to  the  jury  to  say 
whether  or  not  under  the  evidence  there  had 
been  a  waiver  by  the  plaintiff  of  the  notice  re- 
quired to  be  given  to  her,  her  agent  or  attorney, 
by  the  Act  of  1836 }  instructing  them,  if  there  had 
been  such  a  waiver,  to  find  for  the  defendant, 
otherwise  for  the  plaintiff  in  the  amount  of  the 
judgment  in  Murtland  v.  Groom  with  interest. 

Verdict  for  the  plaintiff,  1 1047. 25,  whereupon 
the  defendant  took  this  rule.  Depositions  were 
taken  in  support  of  the  rule  on  the  ground  of 
after-discovered  evidence,  tending  to  show  that 
the  jewelry  alleged  to  have  been  stolen  by 
Groom,  and  for  which  the  judgment  in  the 
original  suit  had  been  rendered  against  him,  had 
been  given  to  him  by  the  plaintiff;  that  the  ver- 
dict against  him  had  been  taken  in  his  absence 
and  that  the  value  of  the  jewelry  was  much  less 
than  that  fixed  by  the  verdict. 

Thomas  J.  Larger  (with  whom  was  R,  C. 
Wins  hip)  y  for  the  rule. 

This  case  is  governed  by  the  rule  in  Com- 
monwealth V,  Heilman  (4  Barr,  555),  affirmed 
in  White  v,  Fitler  (7  Barr,  533),  that  filing  a  de- 
claration in  the  original  suit  and  going  to  trial  is 
a  waiver  of  the  right  to  file  exceptions  to  bail, 
and  a  discharge  of  the  sheriff  from  liability  for 
the  sufficiency  of  the  bail,  and  a  nonsuit  should 
have  been  entered. 

The  verdict,  upon  the  question  of  a  waiver  by 
the  plaintiff  of  the  notice  required  to  be  given 
by  the  sheriff  under  the  Act  of  1836,  was  against 
the  weight  of  the  evidence.  The  testimony  of 
Gallagher  and  Dorset  is  positive  that  an  offer  to 
write  down  the  names  of  the  bail  was  made  by 
the  deputy,  and  that  Haviland  did  write  them. 

[Finletter,  J.  The  jury  did  run  away  with 
the  case.] 

The  suit  against  the  sureties  has  not  been  pro- 
ceeded with  sufficiently  far  to  show  their  inability 
to  pay  this  judgment.  There  is  only  a  return  of 
nihil  habet  as  to  them.  They  should  have  been 
served  and  prosecuted  to  judgment  and  insol- 
vency before  this  suit  was  brought. 
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George  Biddle  (with  \\\mJohnJ.  Wilkinson), 
contra. 

The  Act  of  1 6  June,  1836  (Purd.  Dig.  46,  pi. 
27),  is  explicit,  and  requires  notice /«  writing 
to  the  plaintiff,  her  agent  or  attorney,  of  the 
names  and  residences  of  the  bail.  The  testi- 
mony is  clear  that  no  such  notice  was  given. 
It  is  a  rule  of  law  that  when  a  statute  directs 
notice  to  be  given  written  notice  alone  will  suf- 
fice. 

St.  Michael's  Church  v.  The  County,  Brightly's  Rep. 
121. 

No  waiver  can  be  legally  implied  from  the 
offer  to  write  the  names  for  Haviland.  Haviland 
was  in  no  sense  the  agent  or  attorney  of  the 
plaintiff,  but  merely  went  with  her  to  the  sheriff's 
office  for  protection.  The  question  of  whether 
or  not  there  was  a  waiver  by  the  plaintiff  herself, 
was  fairly  submitted  to  the  jury  who  have  deter- 
mined the  (question  in  her  favor. 

Commonwealth  v.  Heilman,  White  v.  Fitler 
{supra) J  and  Fitler  v,  Bryson  (6  W.  &  S.  566), 
are  all  distinguishable  from  this  case,  in  this  that 
the  sheriff  had  given  the  notice  required  by  the 
Act,  and  the  plaintiffs  had  failed  to  except,  or, 
having  excepted,  afterwards  proceeded  against 
the  defendant  in  the  capias  to  judgment  and 
execution. 

The  testimony  discovered  since  the  trial  can- 
not be  admitted  to  attack  the  judgment  in  Murt- 
land  V,  Groom,  in  the  absence  of  any  allegation 
of  fraud. 

[Yerkes,  J.  You  need  not  dwell  upon  that 
point.     The  law  is  with  you  there.] 

June  21,  1879.  The  Court.  Rule  abso- 
lute. 


C.  P.  No.  4.  Dec.  10,  1878. 

Thomas  v.  Smith,  Executor. 
Stock  gambling — Recovery  of  differences  paid  by 
broker  employed  as  defendant's  agent  in  trans- 
actions where  no  delivery  wcls  intended^  not 
legally  distinguishable  from  enforcement  of 
wagering  contracts  between  principals  y  and  not 
within  the  province  of  the  Court — Fareira  v. 
Gabell,  6  Weekly  Notes,  4go,  followed. 
Rule  for  a  new  trial. 

This  was  an  action  to  recover  money  paid  as 
the  difference  in  market  price  of  Pennsylvania 
Railroad  stock  at  the  time  of  selling  short  and 
of  taking  in,  upon  the  alleged  order  of  the  de- 
cedent. The  Court  (Thayer,  P.  J.)  instructed 
the  jury  that  if  they  found  there  was  any  contract 
at  all  between  the  parties,  they  were  to  inquire 
whether  they  had  dealt  with  each  other  as  prin- 
cipals or  as  principal  and  agent.  If  as  principals 
whether  there  was  to  be  an  actual  transfer  of 
stock  or  only  a  settlement  of  the  difference  in  the 
price.  If  the  latter  the  plaintiff  could  not  re- 
cover.    If  they  had  dealt  with  each  other  as 


principal  and  agent,  if  the  decedent  had  em- 
ployed Thomas  as  his  agent,  and  the  latter  in 
pursuance  of  decedent's  directions  had  bought 
the  stocks  for  him,  and  settled  for  them  by  pay- 
ing the  differences  out  of  his  own  pocket,  the 
plaintiff  could  recover. 

Verdict  for  plaintiff.  The  defendant  moved 
for  a  new  trial  on  the  ground  of  misdirection. 

B,  H,  Brewster y  for  the  rule,  cited — 
Smith  V.  Bouvicr,  20  Sm.  325. 
Maxton  v.  Gheen,  25  Id.  166. 
Brna's  Appeal,  5  Id.  294. 
Moss  V.  Kay,  2  Weekly  Notes,  336. 
Fareira  v.  Gabell,  4  Id.  572,  and  6  Id.  490. 

Diehly  contra. 

There  being  no  express  prohibition  of  wager- 
ing transactions  in  stocks,  only  that  the  contract 
is  not  enforceable  at  law,  the  broker  should  be 
allowed  his  remuneration. 

Wynkoop  v.  Seal,  14  Sm.  361, 

In  England,  the  plea  that  the  money  paid  for 
defendant  was  on  account  of  such  transactions, 
has  been*  held  bad. 

Rosewarne  v.  Billing,  lo  Jurist.  N.  S.  496, 
Lyne  v.  Siesfield,  I  Hurl.  &  Norm.  278. 
Knight  2/.  Cambers,  15  Com.  B.  562. 

C.  A.  V. 

July  12,  1879.  The  Court.  It  is  well  set- 
tled that  mere  wagering  contracts  on  the  prices 
of  stocks  cannot  be  enforced  by  legal  proceed- 
ings, nor  damages  recovered  for  their  breach, 
and  that  a  contract  to  buy  or  sell  stocks  when 
the  parties  contemplate  nothing  but  a  mere  set- 
tlement of  the  difference  of  price  on  a  particu- 
lar day  is  a  wagering  contract.  But  until  lately 
it  might  well  have  been  doubted  whether  an 
agent,  a  broker,  or  other  person,  who  is  em- 
ployed to  make  such  a  contract  for  another,  and 
who,  at  the  request  of  that  person,  advances  his 
own  money  to  settle  such  differences  for  him, 
could  not  recover  the  money  so  advanced.  Ex 
turpi  causa  non  oritur  actio.  Ex  maUficio  no% 
oritur  contractus.  But  wagers  in  general  are  not 
forbidden  by  any  law,  and  so  are  not  obnoxious 
to  the  condemnation  of  either  of  these  maxims. 
They  were  (with  certain  exceptions)  recoverable 
at  common  law,  nor  are  they  (with  certain  ex- 
ceptions) prohibited  by  any  statute.  Wagers 
about  the  prices  of  stocks  are  not  in  any  sense 
agreements  forbidden  by  law.  They  are  fre- 
quently spoken  of  as  gambling  contracts,  and  so 
indeed  they  are  in  a  certain  popular  sense,  but 
they  are  neither  unlawful  at  common  law  nor 
within  any  of  the  statutes  against  gaming.  In 
England  even  money  won  at  play,  or  lent  for  the 
purpose  of  gambling,  in  a  country  where  the 
games  in  question  were  not  illegal,  might  for- 
merly be  recovered.  (Quarrier  v.  Colston,  i 
Phill.  Chan.  147 ;  Pellecat  v.  Angell,  2  C.  M.& 
R-  313 ;  Spence  v.  Chadwick,  16  L.  J.,  Q.  B. 
313;  Benham  v.  Earl  of  Mornington,  3  C.  B. 
133.)    In  Pennsylvania  no  action  wiU  lie  upon  a 
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wager,  but  the  grounds  upon  which  this  has  been 
determined  are  not  that  wagers  are  contrary  to 
law,  but  rather  that  such  contracts  are  of  an 
idle  and  frivolous  nature,  and  that  it  is  inexpe- 
dient, unbecoming,  and  beneath  the  dignity  of 
courts  of  justice  that  the  time  of  public  tribu- 
nals should  be  consumed  in  the  settlement  of 
such  controversies.  (Edgell  v.  McLaughhn,  6 
Wh.  176.)  If  then  a  wager  upon  stocks  be  not 
in  itself  contrary  to  any  law,  if  it  be  neither 
malum  prohibitum  nor  malum  in  se^  there  would 
seem  to  be  good  reason  for  holding  that  although 
such  a  wager,  being  an  idle  and  frivolous  con- 
tract, cannot  be  recovered  on  as  between  the 
parties  to  the  contract,  yet  that  one  who  at  the 
instance  and  request  of  another  has  lent  him 
money  to  enable  him  to  pay  the  wager,  should, 
in  an  action  for  money  lent  and  advanced,  be 
permitted  to  recover  that  money  back.  In  such 
a  case  the  action  is  not  between  the  parties  to 
the  wager,  and  what  is  recovered  is  iiot  the 
wager,  but  the  money  lent,  por  does  the  fact  that 
the  plaintiff  was  the  defendant's  agent  in  making 
the  wager  for  him  make  any  difference,  because 
the  making  of  such  contracts  is  not  prohibited 
and  the  transaction  is  not  contaminated  by  any 
violation  of  law. 

In  England,  as  in  Pennsylvania,  all  contracts 
founded  on  wagers  are  now  null  and  void.  The 
Stat.  8  and  9  Victoria,  c.  109,  expressly  enacts 
that  **all  contracts  or  agreements,  whether  by 
parol  or  writing,  by  way  of  gaming  or  wagering 
shall  b^  null  and  void,  and  no  suit  shall  be 
brought  or  maintained  in  any  court  of  law  or 
equity  for  recovering  any  sum  of  money  or  valu- 
able thing  alleged  to  be  won  upon  any  wager.'* 
Yet  it  is  held  by  the  English  Courts  that  it  is  no 
answer  to  an  action  for  money  paid  by  the  plain- 
tiff" for  the  defendant's  use  at  his  request,  that  the 
money  was  paid  in  respect  of  losses  on  wagering 
contracts  made  void  by  this  statute,  and  that  a 
broker  who  at  the  request  of  his  customer,  ad- 
vances money  for  him  in  discharge  of  stock  con- 
tracts, which  are  void  between  the  principals  as 
wagering  contracts  by  reason  of  the  8  and  9 
Victoria,  c.  109,  may  nevertheless  recover  the 
money  so  advanced.  (Rosewame  v.  Billing,  10 
Jut.  N.  S.  496;  s.  c.  15  C.  B.,  N.  S.,  316;  9 
L.  T.,  N.  S.,  441 ;  Knight  v.  Cambers,  15  C. 
B.  562  ;  Knight  v.  Fitch,  lb.  566 ;  Jessopp  v. 
Lutwyche,  24  L.  J.  Exch.  65.)  By  the  previous 
statute,  7  Geo.  II.,  c.  8,  all  stock  jobbing  con 
tracts  and  settling  of  differences  relating  to  public 
stocks  or  securities,  were  prohibited  under  a 
penalty,  and  being  prohibited,  and  therefore  un- 
lawful, money  lent  for  the  purpose  could  not  be 
recovered  back ;  but  the  law  was  different  with 
regard  to  slocks  and  shares  not  expressly  em- 
braced in  the  prohibitory  statute.  (Hewitt  v. 
Price,  4M.  &  Gr.  355  ;  Wells  v.  Porter,  3  Scott. 


141 ;  Oakley  v.  Rigby,  lb.  194;  Robson  v,  Fal- 
lowes,  4  lb.  43 ;  Morgan  v.  Pebree,  lb.  230 ; 
Henderson  v,  Bise,  3  Stark.  158.) 

When  the  cause  now  under  consideration  was 
tried  the  question  here  discussed  seemed  to  the 
Judge  before  whom  it  was  tried  to  be  an  open 
one  in  Pennsylvania.  Neither  in  Brua's  Appeal 
(5  Sm.  294),  nor  in  Smith  v,  Bouvier  (20  lb. 
325),  was  the  distinction  adverted  to  between  an 
action  between  principals,  brought  to  recover  the 
differences  on  a  wagering  contract  relative  to  the 
price  of  stocks,  and  an  action  by  a  broker  or  other 
agent  in  the  transaction,  for  the  recovery  of 
money  loaned  to  pay  those  differences.  When 
the  point  was  distinctly  raised  at  the  trial  in  the 
present  case,  the  Judge,  conceiving  the  distinc- 
tion between  the  two  cases  to  be  well  taken,  fol- 
lowed the  English  decisions.  But  the  decision  of 
the  Supreme  Court,  since  the  trial  of  this  case,  in 
Fareira  v.  Gabell  (6  Weekly  Notes,  490),  must 
be  regarded  as  settling  the  law,  in  this  State  at 
least,  in  a  different  manner.  Fareira  v.  Gabell 
was  an  action  by  a  broker  upon  notes  given  by 
the  defendant  for  money  advanced  by  the  broker 
to  cover  the  defendant's  losses  upon  wagering 
contracts  in  stocks  which  the  broker  had  made 
for  the  defendant  at  his  request,  and  for  commis- 
sions. The  learned  and  distinguished  Judge  be- 
fore whom  the  case  was  tried  charged  the  jury 
as  follows : — 

**  If  the  jury  find  that  the  transaction  was  a 
gambling  one  on  Gabell's  part,  and  knouTi  to  be 
such  by  Fareira,  and  that  the  services  and  ad- 
vances which  constitute  the  cause  of  action  were 
rendered  and  made  in  carrying  it  into  effect,  their 
verdict  should  be  for  the  defendant."  And  fur- 
ther :  **  It  is  however  contended  by  the  plaintifTs 
counsel  that  even  if  these  were  gambling  operations 
on  Gabell's  part,  and  so  understood  by  Fareira,  he 
should  in  equity  and  in  good  faith  be  paid  for  the 
services  which  he  rendered  as  Gabell's  agent,  and 
Gabell  cannot  rely  on  a  fault  which  was  common 
to  both,  as  a  defence  ;  and  it  is  said  in  support  of 
this  proposition  that  one  who  lends  money, 
knowing  that  the  borrower  intends  to  gamble 
with  it,  may  recover  it  back.  Tliis  may  perhaps 
be  true  as  between  such  a  borrower  and  lender, 
but  I  am  clearly  of  opinion  that  one  who  should 
undertake  to  make  a  bet  or  wager  for  another, 
and  advance  the  money  staked,  would  have  no 
right  of  action  against  his  princij>al  in  the  event 
of  loss,  and  I  can  see  no  difference  between  such 
a  case  and  that  of  the  agent  who  renders  services 
and  expends  money  in  conducting  any  other 
gambling  operation." 

This  was  an  instruction  therefore  upon  the 
very  point  which  arises  in  the  present  case,  and 
the  two  cases  are  as  nearly  alike  as  possible.  It 
was  excepted  to  by  the  plaintiff's  counsel,  and 
upon    argument    in    the    Supreme   Court,   was 
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affirmed.  Fareira  v,  Gabell  therefore  governs 
the  present  case,  and  while  it  stands  it  must  rule 
all  such  cases  in  this  State. 

Rule  absolute. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  March  3  &  8,  1879, 

Bradley  v.  Forepaugh  et  al. 

Practice — Mechanics*  Hens — Construction  of  Act 
of  April  16,  i8j6y  §  i/^Shcrifs  return- 
When  general  return  is  insufficient — Rule  to 
open  judgment ;  when  made  absolute  on  terms, 
Sur  rule  to  open  judgment. 
Apportioned  mechanics'  liens  were  filed  No- 
vember 23,  1878,  on  six  houses,  against  Fore- 
paugh, owner,  and  Culbertson,  contractor.    Sci, 
fas,  were  issued,  on  which  the  following  Return 
was  made : — 

**  Made  known,  by  posting  Nov.  25,  1878,  a  true  and 
attested  copy  of  the  within  writ  on  the  premises  herein 
described,  in  accordance  with  the  provisions  of  the  Act  of 
Assembly  in  such  case  made  and  provided,  and  Nihil 
Habent  as  to  Adam  Forepaugh  and  Jacob  L.  Culbertson. 
So  answers  John  J.  McDevitt,  Dep'y  Sh'flf. 

Wm.  H.  Wright,  Sheriff." 

Judgment  was  taken  for  want  of  an  appear- 
ance, and  execution  duly  issued.  The  rule  came 
on  to  be  argued  March  3,  1879. 

If,  G,  Harris  J  for  the  rule,  having  read  de- 
positions to  show  that  the  owner  and  contractor 
could  have  been  found,  that  the  houses  were  oc- 
cupied as  places  of  residence,  that  no  notice  was 
given  to  the  occupants,  and  that  there  was  no 
posting,  argued  that  the  return  did  not  show  a 
service  in  compliance  with  the  terms  of  the  Act 
of  June  16,  1836,  §  17  (Purd.  Dig.  1035). 

[Briggs,  J.  The  sheriff  should  state  facts; 
th&  return  is  manifestly  argumentative.] 

IVinship,  for  the  sheriff,  desired  that  the  rule 
should  be  continued  in  order  that  the  sheriff  might 
amend  his  return. 

The  Court  accordingly  ordered  that  the  rule 
be  continued,  and  that  aJl  proceedings  be  stayed 
until  the  rule  shall  have  been  disposed  of. 

March  8,  1879,  i^  appearing  that  the  sheriff 
declined  to  amend  his  return, 

Boothy  for  the  plaintiff,  showed  cause. 

If  the  sheriff  chooses  to  take  the  responsibility 
of  a  general  return,  he  may  do  so. 

[Thayer,  P.  J.  Can  the  sheriff  say  to  any 
writ,  **  served  according  to  law?'*] 

The  sheriff  says  that  he  complied  with  the  Act 
of  Assembly.  If  this  is  false,  there  is  a  remedy 
against  him  for  a  false  return. 

H,  G,  Harrisy  for  the  rule. 

The  Act  requires  that  the  writ  shall  be  served 
as  a  summons.  The  depositions  show  that  the 
parties  could  have  been  found,  that  the  houses 
were  occupied,  that  the  tenants  were  not  served, 
and  that  there  was  no  posting. 

The  sheriff  should  state  those  facts  which 
would  justify  him  in  .posting. 


IVinship y  for  the  sheriff,  justified  the  return  by 
the  previous  practice  of  the  sheriff's  office,  but 
admitted  that  the  form  of  a  return  in  such  cases 
had  since  been  amended,  in  conformity  with  the 
suggestion  of  the  Court. 

The  Court.  Rule  absolute,  on  condition  that 
an  appearance  be  entered  for  the  defendants 
within  one  week. 

ICf,  Bradley  v,  Totten,  ante,  16.] 


C.  P.  No.  4. 


Bank  v.  Emerson. 


May  24,  1879. 


Inter plecuier —  Costs. 

Rule  to  set  aside  ^. /a.  for  costs. 

In  this  case  a  feigned  issue,  under  the  Sheriffs 
Interpleader  Act,  had  been  tried,  and  a  verdict 
rendered  for  the  plaintiff  in  the  issue,  judgment 
entered,  and  execution  issued  for  costs. 

Allen  H,  Gangetver,  for  the  rule. 

Where  the  execution  plaintiff  has  not  been 
guilty  of  oppression,  it  would  be  a  hardship  to 
compel  him  to  pay  costs. 

Mansley  v.  Moore,  and  Same  v.  Same,  I  Weekly 
Notes,  268. 

Henry  C.  Terry,  contra. 

June  2,  1879.  The  Court.  Costs  against 
an  unsuccessful  defendant  in  a  sherifTs  inter- 
pleader under  the  Act  of  1848,  are  not  of 
course,  but  are  in  the  discretion  of  the  Court. 
The  rule  which  ,we  have  adopted  is  to  allow 
costs  to  a  successful  claimant  where  it  is  apparent 
that  the  defendant  in  the  issue — the  plaintiff  in 
the  execution — ^has  proceeded  upon  insufficient 
grounds,  where  he  has  caused  the  goods  to  be 
levied  on  and  persisted  in  the  seizure  under  cir- 
cumstances which  afforded  no  adequate  presump- 
tion that  the  title  was  in  the  defendant ;  where 
his  conduct  has  been  characterized  by  oppression 
or  indifference  io  the  rights  of  third  persons. 
(Mansley  v,  Moore,  i  Weekly  Notes,  268.) 
Where,  on  the  contrary,  the  facts  developed  on 
the  trial  show  that  the  creditor  had  good  reason 
to  believe  that  the  goods  were  the  goods  of  the 
defendant  in  the  execution ;  as,  for  example, 
when  they  are  found  in  his  possession,  under 
circumstances  which  give  rise  to  a  presumptive 
title  of  ownership,  costs  are  not  awarded  against 
the  defendant.  On  the  other  hand  costs  are 
usually  given  against  an  unsuccessful  claimant 
because  he  has  hindered  and  delayed  the  creditor 
by  an  unfounded  claim.  It  is  possible,  however, 
that  under  some  circumstances  they  might  be  re- 
fused. In  the  present  case  Ve  are  of  opinion 
that  the  facts  did  not  justify  the  defendant  in 
persisting  in  the  seizure  after  notice,  the  debtor 
not  being  in  possession  of  the  goods,  and  there 
being  no  other  indications  of  ownership  which 
warranted  the  defendant  in  putting  the  plaintiff 
to  the  expense  of  a  trial. 

Rule  discharged. 

Opinion  by  Thayer,  P.  J. 
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the  crews  so  reshipped  and  sailing  on  a  succeed- 
ing voyage  of  the  same  vessel,  in  addition  to  the 
same  sum  on  each  of  the  other  members  of  the 
crews. 

These  payments  were  made  from  time  to  time 
by  the  plaintiffs  to  defendant,  as  bills  were  pre- 
sented by  the  said  defendant  for  the  same,  which 
bills  were  rendered  by  the  defendant  for  the 
shipment  of  the  crews  of  each  vessel  immediately 
after  the  shipment  of  the  men,  and  in  which  bills 
a  claim  of  $2  was  made  by  defendant  for  each 
and  every  member  of  a  crew  of  plaintiffs'  vessels, 
including  such  members  of  the  crew  so  reshipped 
as  aforesaid. 

The  plaintiff  seeks  to  recover  from  the  defend- 
ant the  sum  of  $4478,  being  the  fee  of  $2  charged 
and  collected  for  each  seaman  reshipping. 

The  Court,  per  Biddle,  J.  (after  holding  that 
the  question  of  the  illegality  of  the  fee  was  not 
necessarily  involved  in  the  decision  of  the  case), 
delivered  the  following  opinion  : — 

**The  case  stated  admits  that  the  fees  were 
claimed  in  good  faith,  under  a  clause  in  the 
Shipping  Act,  and  that  they  were  paid  without 
protest  or  remonstrance.  The  question,  there- 
fore, which  is  raised  for  our  adjudication  is.  Can 
these  fees  be  reclaimed  in  a  suit  instituted  in  our 
Court  under  the  laws  of  Pennsylvania  ? 

the  Pacific),  shall,  before  he  proceeds  on  such  voyage, 
make  a  contract  in  writing  with  seamen  in  a  particular 
form. 

Section  4512  provides  that  such  agreement  shall  be 
signed  by  each  seaman  in  the  presence  of  a  shipping  com- 
missioner. 

Section  4513  provides  as  follows :  **  The  preceding  sec- 
tion shall  not  apply  to  masters  of  vessels  where  the  sea- 
men are  by  custom  or  agreement  entitled  to  participate  in 
ihe  profits  or  result  of  a  cruise  or  voyage,  nor  to  masters 
of  coastwise  nor  to  masters  of  lake  going  vessels  that 
touch  at  foreign  ports;  but  seanun  may,  by  agreement, 
serve  on  such  vessels  a  definite  time,  or  on  the  return  of  any 
vessel  to  a  port  in  the  United  States  may  reship  and  sail  in 
the  same  vessel  on  another  voyage  without  the  payment  of 
additional  fees  to  the  shipping  commissioner  by  either  the 
seaman  or  the  master y 

Sections  4514  and  4515  impose  a  penalty  of  |2oo  on 
the  vessel  and  master  for  every  person  carried  to  sea  with- 
out such  an  agreement. 

Section  4592  provides  for  fees  to  the  shipping  commis- 
sioner, and  that  he  may  refuse  to  proceed  with  any  en- 
gagement or  discharge  of  seamen  unless  the  fees  payable 
thereon  are  duly  paid. 

Section  4593  provides  that  the  owner  shall  pay  the  fees 
(which  are  two  dollars  on  the  shipment  of  each  seaman 
and  fifty  cents  for  each  discharge),  and  may  reimburse 
himself  in  part  to  the  extent  of  twenty  five  cents  for  ship- 
ment and  twenty-five  cents  for  discharge,  out  of  the  sea- 
man's wages.  Table  C,  page  902,  Revised  Statutes  United 
States. 

Section  4592  provides  that  for  the  compensation  of  the 
shipping  commissioner  he  shall  be  entitled  to  certain 
specified  fees,  but  in  no  case  shall  such  emoluments  ex- 
ceed ;^5ooo  per  annum. 

Section  4594  provides  that  any  additional  fees  shall  be 
paid  into  the  Treasury  of  the  United  States. 
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g)upreitte  Court. 


June,  '77.  223.  Feb.  19,  1870. 

The  American  Steamship  Company  v. 
Young, 

Shipping  Commissioners — Shipment  of  Seamen — 
Demand  for^  and  payment  of^  illegal  fees — 
When  recoverable  in  assumpsit^-Jurisdiction 
of  State  Courts. 

A  seaman  who,  on  the  return  of  any  vessel  to  a  port  of 
the  United  States,  reships  and  sails  on  the  same  vessel  on 
another  voyage,  may  do  so,  and  for  any  number  of  succes- 
sive subsequent  voyages,  without  the  payment  of  additional 
fees  to  the  shipping  commissioner,  either  by  himself  or  by 
the  master. 

Fees  collected  for  such  reshipment,  in  violation  of  the 
Act  of  Congress,  and  under  an  erroneous  construction 
thereof,  may  be  recovered  back  in  an  action  of  assumpsit. 

The  State  Courts  may  entertain  such  an  action  against 
the  shipping  commissioner. 

Error  to  the  Common  Pleas  No.  i  of  Phila- 
delphia County. 

Case,  by  The  American  Steamship  Company 
against  John  H.  Young. 

The  following  facts  were  agreed  upon  as  a  case 
stated  :  Within  six  years  of  the  bringing  of  the. 
suit,  six  thousand  one  hundred  and  thirty  six 
seamen  had  been  shipped  on  board  vessels  of 
the  plaintiff  company  before  the  defendant  as 
United  States  Shipping  Commissioner  at  Phila- 
delphia. Of  this  number,  two  thousand  four 
hundred  and  thirty-nine  were  seamen  who  re- 
•  shipped  before  the  defendant  as  Shipping  Com- 
missioner, and  sailed  from  Philadelphia  on  the 
next  succeeding  voyage  of  the  same  steamship  in 
which  they  each  had  returned  to  Philadelphia 
from  a  voyage  for  which  they  each  had  previ- 
ously shipped  before  him;  the  defendant  de- 
manded and  received  from  the  plaintiffs  $4878, 
being  the  fee  of  $2  mentioned  in  Table  C, 
attached  to  Title  LIIL,  c.  7,  Revised  Statutes  of 
the  United  States,*  for  each  of  the  members  of 

*  Section  45 11  of  the  Revised  Statutes  of  the  United 
States  (Act  of  Congress  of  June  7,  1872)  provides  that 
the  master  of  every  vessel  bound  to  a  foreign  port  (other 
than  of  vesseb  engaged  in  the  trade  with  the  British  North 
American  possessions  or  the  West  India  Islands  and 
Mexico,  or  of  any  vessel  of  seventy  five  tons  burthen  or 
upwards,  bound  from  a  port  on  the  Atlantic  to  a  port  on 
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**The  general  principle,  that  a  voluntary  pay- 
ment, made  with  a  full  knowledge  of  the  facts, 
but  in  ignorance  of  the  law,  cannot  be  recovered 
by  the  party  making  it,  is  not  controverted,  but 
it  is  contended  that  fees  paid  in  consequence  of 
a  demand  by  a  public  officer  virtute  officii^  are  not 
to  be  treated  as  voluntary  payments. 

**ln  regard  to  this  there  seems  to  be  a  well- 
marked  distinction  between  exactions  by  a  public 
officer,  as  in  Ogden  v.  Maxwell  (3  Blatchford, 
319),  which  are  wilful  wrongs,  and  demands  un- 
der a  mistaken  view  of  the  law — between  money 
corruptly  obtained  under  color  of  office,  and  that 
improperly  levied  under  color  of  law.  To  the 
first  class  of  cases  the  one  now  submitted  does 
not  belong.  It  is  not  alleged  that  the  money  was 
obtained  by  deceit  or  unfair  practices.  In  regard  to 
the  latter,  the  two  cases  of  The  Borough  of  Allen- 
town  V,  Saeger  (8  Harris  421),  and  Taylor  v. 
The  Board  of  Health,  seem  very  much  in  point. 
In  the  Borough  of  AllentowA  v,  Saeger,  a  bor- 
ough tax,  part  of  which  was  legal  and  part  illegal, 
was  paid  by  the  person  assessed  to  the  tax  col- 
lector, without  protest,  or  notice  at  the  time  that 
he  would  reclaim  the  part  illegally  assessed,  and 
it  was  held  that  he  could  not  recover  it.  Here, 
it  will  be  observed,  the  suit  was  against  the  bor- 
ough, who  actually  held  the  money,  and  not 
against  the  tax  collector,  who  might  or  might  not 
have  paid  it  over.  Judge  Lowrie  says,  in  deliver- 
ing the  judgment  of  the  Court:  *The  taxing 
officers  performed  their  duty  as  well  as  they  knew 
how,  and  the  tax  was  submitted  to  by  one  who 
was  interested  in  the  purpose  for  which  it  was 
raised,  though  it  might  have  been  resisted  in  legal 
form.'  In  Taylor  v.  The  Board  of  Health,  the 
action  was  against  the  Board  of  Health,  the  exec- 
utive officer  of  the  State,  who  collected  the  tax 
and  expended  it  for  the  purposes  designated  by 
law,  as  in  the  present  case  ;  the  Court  there  de- 
cided :  '  That  the  plaintiff  paid  without  dispute, 
and  thus  assented  to  the  collection  of  the  tax  for 
public  purposes,  and  of  course  to  the  application 
of  it,  and  he  has  no  shadow  of  equity  against  the 
collecting  functionary.*  And  they  further  say 
expressly :  *  We  state  the  case  as  one  of  a  volun- 
tary payment  of  taxes,  because  there  is  no  pre- 
tence that  the  defendant's  officers  did  any  more 
than  demand  the  tax  under  a  supposed  authority 
of  the  law,  and  this  is  no  more  a  compulsion 
than  where  an  individual  demands  a  supposed 
right.  The  threat  that  is  supposed  to  underlie 
such  a  demand  is  a  legally  harmless  one — that  in 
case  of  refusal  the  appropriate  legal  remedy  will 
be  resorted  to.' 

"In  the  case  submitted  to  us,  the  plaintiffs, 
from  the  nature  of  their  business,  would  be  quite 
as  likely  to  understand  the  provisions  of  the  law 
as  the  defendant,  and  their  paying  for  three 
years,  without  objection,  what  they  now  allege 


to  be  illegal  charges,  was  calculated  to  induce  the 
defendant  to  persist  in  the  construction  of  the 
law  which  they  acquiesced  in,  and  to  collect  the 
same  tax  from  others. 

**  We  think,  therefore,  that  the  payments  made 
in  this  case  were  *  voluntary  payments*  which, 
under  the  Pennsylvania  decisions,  cannot  be  re- 
covered. Judgment  is  therefore  entered  for  the 
defendant  on  the  case  stated,  with  costs.** 

The  plaintiffs  took  this  writ,  assigning  for  error 
the  entry  of  judgment  in  favor  of  the  defendant. 
Mortan  P,  Henry ^  for  the  plaintiffs  in  error. 
In  suits  to  recover  taxes  or  public  dues  ill^ally 
collected,  and  paid  without  protest,  the  right 
to  recover  is  refused  because  the  officer  pays 
them  into  the  public  treasury  for  public  purposes; 
the  distinction  between  that  case  and  this  is  well 
marked  in  Taylor  v.  The  Board  of  Health  (  7  C.  73). 
Excessive  or  illegal  fees  charged  by  public  offi- 
cers are  not  paid  voluntarily,  but  may  be  recov- 
ered back. 

American  Fire  Ins.  G).  v,  Britton,  8  Bosw.  148. 

Ogden  V,  Maxwell,  3  Bl.  C.  C.  U.  S.  Rep.  319. 

Steele  z/.  Williams,  20  E.  &  L.  Rep.  Eq.  319. 

Morgan  v.  Palmer,  2  Barw.  &  Cres  729. 

Baker  v.  City  of  Cincinnati,  1 1  Ohio  St.  534. 

Dew  V,  Parsons,  2  Bam.  &  Aid.  562. 

Walker  v.  Ham.  2  N.  H.  238. 

Lasalle  Co.  v.  Simmons,  5  Oilman,  513. 

It  is  only  on  an  indictment  that  corrupt  intent 
must  be  shown. 

Coates  4/.  Wallace,  17  S.  &  R.  75. 

Miller  v.  Lockwood,  5  H.  248. 
The  State  Courts  have  jurisdiction  to  recover 
excessive  fees  exacted  by  officers  of  the  United 
States  by  color  of  office. 

Ripley  v.  Gelston,  9  Johns.  201. 

Clinton  v.  Strong,  Ibid.  370. 

Slocum  V.  Mayberry,  2  Wheat.  I. 

Henry  Flanders^  for  the  defendant  in  error. 
The  exception  in  the  Act  applies  to  that  numer- 
ous class  of  cases  when  a  vessel  is  chartered  for 
two  successive  voyages,  and  where  the  two  voy- 
ages are  regarded  as  an  entirety. 

If  an  officer  take  money  mala  fide  ^  he  is  liable ; 
but  when  there  is  no  fraud  or  imposition,  actuaii 
or  legal,  there   is  no  ground  either  in  law  or 
equity  to  reclaim  money  paid  voluntarily  under 
a  claim  of  right. 

Good  V,  Herr,  7  W.  &  S.  253. 
Ege  V,  Koontz,  3  B.  109. 
Taylor  v.  Board  of  Health,  7  C.  73. 
Finncl  V,  Brew,  31  Sm.  362. 
Federal  Ins.  Co.  v.  Robinson,  I  N.  357. 
All  the  cases  cited  by  the  plaintiff  in  error  are 
cases  of  payment  under  protest,  or  compulsory 
payment.    Money  paid  without  objection  or  pro- 
test cannot  be  recovered  back. 

May  V.  Cincinnati,  I  Ohio  St.  R.  268. 
Instead  of  extortion,  or  fraudulent  exaction  in 
this  case,  there  was  submission  by  both  parties 
during  three  years  to  what  both  believed  to  be 
the  law. 
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May  5,  1879.  The  Court. — The  case  stated 
in  the  nature  of  a  special  verdict  fully  presents 
the  facts  upon  which  the  judgment  of  the  Court 
below  was  based.  The  questions  submitted  for 
determination  were :  whether  upon  the  admitted 
facts,  the  defendant  as  shipping  commissioner 
under  the  Act  of  Congress  was  entitled  to  demand 
and  receive  from  the  company  plaintiff  a  fee  of 
two  dollars  for  reshipping  members  of  the  crew 
of  its  vessel  for  the  next  voyage  after  the  return 
of  the  same  vessel  to  the  port  of  Philadelphia, 
and,  if  not,  whether  the  plaintiff  was  entitled  to 
recover,  in  this  suit,  the  fees  so  demanded  and 
paid.  The  learned  Judge  deemed  it. unnecessary 
to  express  any  opinion  as  to  the  first,  for  the 
reason  that  the  law  of  the  case,  as  he  viewed  it, 
was  conclusively  against  the  plaintiff  on  the 
second  question.  It  was  his  opinion  that  the 
payments  in  question  were  voluntary,  made  with 
a  full  knowledge  of  the  facts,  and  therefore  as- 
suming that  they  were  made  in  ignorance  of  the 
law,  there  could  be  no  recovery. 

The  United  States  Shipping  Act  of  June  7, 
1872,  passed  for  the  protection  and  benefit  of 
merchant  seamen,  provides  for  the  appointment 
of  a  shipping  commissioner,  who  before  entering 
on  the  duties  of  his  office  is  required  to  give 
bond  with  sureties  in  not  less  than  J5000,  take 
and  subscribe  an  oath  to  support  the  constitution 
and  discharge  his  duties  to  the  best  of  his  ability 
and  according  to  law.  The  powets  with  which 
he  is  clothed  are  commensurate  with  the  important 
duties  he  is  required  to  perform.  Section  45 1 1 
Revised  Statutes  provides  that  "the  master  of 
every  vessel  bound  from  a  port  in  the  United 
States  to  any  foreign  port,  other  than  vessels 
engaged  in  trade  between  the  West  India  Islands 
or  the  Republic  of  Mexico  or  any  vessel  of  the 
burthen  of  seventy-five  tons  or  upward,  bound 
from  a  port  on  the  Atlantic  to  a  port  on  the 
Pacific,  or  vice  versd,  shall  before  he  proceeds  on 
such  voyage,  make  an  agreement  in  writing  or 
print  with  every  seamen  whom  he  carries  to  sea 
as  one  of  the  crew,'*  in  the  form  specifically  pre- 
scribed by  the  statute.  The  next  section  re- 
quires every  such  ^gjj^ment  to  be  signed  in 
duplicate  by  each  seanMii  jjAjle  jfcgence  of  the 
commissioner,  who  shall  rettfinTonljjr .  part  and 
the  other  shall  be  delivered  to  the  lU^ister  of  the 
vessel.  The  next  section  declares  fhat  section 
45 1 1  above  quoted  **  shall  not  apply  where  the 
seamen  are  by  custom  or  agreement  entitled  to 
participate  in  the  profits  or  result  of  a  cruise  or 
voyage  nor  to  the  masters  of  coastwise,  nor  to 
the  masters  of  lake  going  vessels  that  touch  at 
foreign  ports;  dut  seamen  may  by  agreement^ 
serve  on  board  such  vessels  a  definite  time,  or, 
on  return  of  a  vessel  to  a  port  in  the  United 
States  y  may  reship  and  sail  in  the  same  vessel  on 
another  voyage y  without  the  payment  of  cuiditional 


fees  to  the  shipping  commissioner ,  by  either  the 
seamen  or  the  master, ' '  The  statute  also  provides 
that  the  commissioner  shall  be  entitled  to  receive 
a  fee  of  I2.00  each  for  engaging  and  50  cents 
each  for  discharging  the  crew,  to  be  paid  by  the 
owner,  consignee,  agent,  or  master  of  the  vessel 
who  is  authorized  to  reimburse  himself  in  part  by 
afterwards  deducting  from  the  wages  of  each 
seaman  25  cents  for  .each  fee  so  paid.  It  is  also 
required  that  the  commissioner  "shall  cause  a 
scale  of  the  fees  payable  to  be  prepared,  and  to 
be  conspicuously  placed  in  the  shipping  office, 
and  may  refuse  to  proceed  with  any  engagement 
or  discharge  unless  the  fees  payable  thereon  are 
first  paid.**  If  the  fees  and  emoluments  exceed 
J5000  per  annum,  such  excess  is  required  to  be 
paid  into  the  treasury  of  the  United  States.  As 
to  the  right  of  the  commissioner  to  the  shipping 
fees  in  dispute,  the  question  arises  under  the  last 
clause  of  section  45 11,  above  quoted  and 
italicized.  There  appears  to  be  little  if  any 
room  for  doubt  as  to  the  meaning  of  the  statute. 
It  provides  in  express  terms  that  a  seaman  who, 
on  the  return  of  any  vessel  to  a  port  in  the 
United  States,  reships  and  sails  in  the  same  ves- 
sel on  another  voyage  may  do  so  **  without  the 
payment  of  additional  fees  to  the  shipping  com- 
missioner, by  either  the  seaman  or  the  master," 
and  we  have  no  doubt  this  provision  applies  as 
often  as  he  may  reship  on  successive,  subsequent 
voyages.  It  appears  that  the  right  of  the  com- 
missioner to  demand  the  shipping  fee  is  thus 
limited  to  new  members  of  a  crew  who  are  pro- 
cured through  the  agency  of  his  office,  thus  ex- 
empting those  who  voluntarily  continue  in  the 
ship's  service.  This  discrimination  in  favor  of 
the  latter  class,  may  have  been  made  for  the  pur- 
pose of  encouraging  a  more  steady  and  con- 
tinuous service,  and  at  the  same  time  making  it 
to  the  interest  of  masters  so  to  treat  their  crews 
as  to  induce  them  to  remain  in  the  service  of  the 
vessel ;  but  if  the  language  of  the  statute,  fairly 
construed,  means  what  we  think  it  does,  it  is  not 
necessary  that  a  satisfactory  motive  for  the  dis- 
tinction should  appear.  Nor  is  it  any  objection 
to  this  construction,  that  it  deprives  the  commis- 
sioner of  compensation  for  reshipping  the  favored 
class.  He  is  clearly  entitled  to  the  fee  for  the 
first  shipment  and  every  reshipment  that  does 
not  come  within  the  exemption  of  the  Act,  and 
to  the  discharge  fee  in  every  case.  Congress 
doubtless  considered  that  this  would  afford  ample 
remuneration  for  all  services  required.  Without 
pausing  to  notice  the  construction  contended  for 
by  the  defendant,  we  are  of  opinion  that,  on  the 
first  question,  the  law  is  with  the  plaintiff  that  no 
warrant  can  be  found  for  demanding  the  fees  in 
question,  and,  therefore,  they  were  illegally  de- 
manded. 
As  to  the  second  question,  the  right  of  the 
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plaintiff  to  recover  in  this  action  for  the  fees 
so  improperly  demanded  and  paid,  it  is  per- 
haps not  quite  so  clear  ;  but  we  think  that  sound 
public  policy  requires  us  to  hold  that  a  public 
officer,  who  virtute  officii  demands  and  takes  as 
fees  for  his  services,  what  is  not  authorized  or 
more  than  is  allowed  by  law,  should  be  com- 
pelled to  make  restitution.  He  and  the  public 
who  have  business  to  transact  with  him  do  not 
stand  upon  an  equal  footing.  It  is  his  special 
business  to  be  conversant  with  the  law  under 
which  he  acts,  and  to  know  precisely  how  much 
he  is  authorized  to  demand  for  his  services,  but 
with  them  it  is  different.  They  have  neither  the 
time  nor  the  opportunity  of  acquiring  the  infor- 
mation necessary  to  enable  them  to  know  whether 
he  is  claiming  too  much  or  not,  and  as  a  general 
rule,  relying  on  his  honesty  and  integrity,  they 
acquiesce  in  his  demands.  Hence  it  is  that  for 
the  official  wrong  of  taking  illegal  fees,  a  statu- 
tory penalty  is  provided  in  favor  of  the  party 
aggrieved.  Nearly  all  the  precedents  we  have 
in  this  State  are  cases  of  this  nature,  and  while 
much  that  has  been  said  in  deciding  cases  of  this 
class  must  be  regarded  as  mere  dicta^  it  still  indi- 
cates the  personal  views  of  distinguished  judges 
on  the  subject.  In  Prior  v.  Craig  (5  S.  &  R. 
44),  Justice  Gibson,  says :  **  It  is  true  an  action 
of  assumpsit  to  recover  back  fees  illegally  taken 
may  be  sustained  against  a  justice  of  the  peace, 
without  giving  him  notice,  for  the  plaintiff 
thereby  waives  the  official  tort,  as  he  may  well 
do,  and  goes  only  for  the  money  extorted." 
To  the  same  effect  is  Walker  v.  Ham  (2  New 
Hampshire,  238).  Again,  in  Reed's  Admr.  v. 
Cist  (7  S.  &  R.  183),  in  which  the  action  was 
by  the  personal  representative  of  the  injured 
party  for  the  statutory  penalty,  the  Court  re- 
marked **The  plaintiff  could  recover  back  any- 
thing beyond  the  legal  fees,  but  not  for  the  for- 
feiture or  penalty." 

In  an  action  by  a  sheriff  for  fees,  the  defend- 
ant was  allowed  to  set  off  former  fees  illegally 
demanded  and  paid  to  the  plaintiff ;  and  in  so 
ruling  the  Court  said,  that  if  the  defendant  paid 
more  money  to  the  sheriff  than  he  was  entitled 
to  demand  he  cannot  upon  any  ground  of  either 
law  or  equity  retain  it.  (Dew  v.  Parsons,  2 
Barn.  &  Aid.  562.)  In  Steele  v,  Williams  (8 
Exch.  Rep.  625),  it  is  said  by  one  of  the  Judges 
that  "  any  person  who  illegally  takes  money 
under  color  of  an  Act  of  Parliament  is  liable  to 
be  sued  for  it,  though  the  money  is  not  to  go 
into  his  own  pocket."  The  language  of  Judge 
Woodruff  in  The  Ins.  Co.  v,  Britton  (8  Bosw. 
148),  is  in  point.  He  says  in  sustaining  an 
action  against  a  public  officer  for  money  illegally 
demanded  and  paid :  * '  It  should  be  deemed  suffi- 
cient that  the  officer  takes  advantage  of  his  offi- 
cial position  to  make  the  exaction  ;  due  protec- 


tion to  those  whose  necessities  require  them  to 
deal  with  persons  exercising  official  powers,  or 
discharging  duties  in  their  nature  officisd,  requires 
that  moneys  so  paid  should  be  the  subject  of  re- 
clamation." The  case  of  Ogden  r.  Maxwell  (3 
Blatch.  319)  is  perhaps  more  nearly  in  point 
than  any  to  which  we  have  been  referred.  It 
was  a  suit  against  the  collector  of  the  port  of  New 
York,  to  recover  excessive  fees  charged  by  him 
for  issuing  landing  permits  for  passengers*  bag- 
gage. One  ground  of  defence  set  up  was  that 
the  collector  was  required  to  pay  the  government 
any  excess  of  fees  over  a  certain  sum,  and  it  was 
held  that  was  no  defence,  even  if  such  excess 
had  been  paid  over.  The  following  extract  from 
the  opinion  of  Judge  Betts  indicates  the  princi- 
ple on  which  the  action  was  sustained:  **The 
high  character  of  the  collector  takes  away  every 
color  of  suspicion  that  in  these  cases  he  was 
actuated  by  any  wrongful  motives.  He  adminis- 
tered his  office  as  he  found  his  predecessor  had 
done  ....  And  it  is  not  necessary  to  the  main- 
tenance of  a  civil  action  for  the  recovery  of 
money  wrongfully  collected,  that  any  turpitude 
should  be  proved  against  the  officer.  The  suit 
rests  on  no  illegal  purpose  of  the  defendant  in 
exacting  the  payment.  It  is  well  sustained  if  his 
official  power  was  exercised  in  the  collection 
without  warrant  of  law." 

There  is  nothing  in  the  suggestion  that  the 
State  Courts  have  no  right  to  entertain  suits 
against  officers  of  the  general  government  for 
acts  done  by  virtue  of  their  office.  This  right  has 
been  repeatedly  recognized.  It  is  scarcely  neces- 
sary to  add  that  our  own  cases  in  which  taxes 
voluntarily  paid  to  the  public  collector  have  not 
been  permitted  to  be  recovered,  stand  on  a  dif- 
ferent basis. 

Judgment  reversed,  and  judgment  is  now 
entered  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  four  thousand  eight  hundred  and 
seventy-eight  dollars  with  interest,  to  be  ascer- 
tained as  provided  for  in  the  case  stated. 

Opinion  by  Sterrett,  J. 


July 


■"■p^ 


^i> 


March  14,  1879. 

^.  The  Commonwealth. 


Criminal  law — Forgery — What  amounts  to-^ 
Burden  of  proof —  Comments  by  Court  on  em- 
dence  —  Erroneous  representations  of  testi- 
mony— Sufficiency  of  evidence. 

In  crimnal  cases,  the  burden  of  proof  is  on  the  Com- 
monwealth ;  it  is  error  to  charge  the  jury  thiit  they  "  must 
find  a  theory  that  will  lead  to  a  verdict  of  not  guilty,  con- 
clusively, and  that  will  have  substance  to  it,  not  a  mere 
shadow." 

If  a  lease  be  executed  and  at  the  time  there  is  an  on- 
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derstanding  between  the  parties  varying  the  terms  of  the 
lease,  it  is  not  forgery  for  a  party  to  alter  the  lease  so  as  to 
conform  to  the  understanding  of  the  parties. 

Where  the  Court  charged  the  jury  erroneously  as  to  the 
evidence  parties  had  given,  representing  it  as  more  dam- 
aging to  the  defendant  than  it  really  was,  judgment  will 
be  reversed. 

Per  Paxson,  J.  In  commenting  upon  evidence,  too 
great  care  cannot  be  exercised. 

Error  to  the  Quarter  Sessions  of  Luzerne 
County. 

F.  S.  Pauli  was  indicted  for  forgery.  Plea : 
Not  guilty.  The  bill  charged  the  defendant  with 
fraudulently  altering,  etc.,  a  lease  by  adding  the 
words :  **  Save  the  outside  for  improvements,  not 
to  be  restricted  by  second  party  and  in  removing 
porches  on  the  outside.*' 

On  the  trial,  before  Stanton,  J.,  the  follow- 
ing facts  appeared  :  The  defendant  had  leased  to 
on#  A.  Johnson  the  upper  stories  of  the  building 
in  which  he^kept  his  store.  On  March  30,  1877, 
during  the  negotiations  leading  to  the  lease  the 
parties  met  together,  Pauli  bringing  with  him  a 
lease  and  a  copy,  both  already  signed  by  him. 
Johnson  asked  to  have  inserted  the  words, 
'*  with  the  privilege  of  renting  second  floor  to 
other  parties;'*  this  was  acceded  to  and  the 
words  inserted  in  both  lease  and  copy.  Imme- 
diately following  these  words  in  the  lease,  which 
was  put  in  evidence  by  the  Commonwealth  as 
the  original,  were  the  words  **save  the  outside,*' 
etc. ,  as  supra.  These  words  did  not  appear  in 
the  copy  of  the  lease  which  was  also  put  in  evi- 
dence by  the  Commonwealth,  and  the  charge 
was  that  they  had  been  inserted  by  Pauli  after 
the  execution  of  the  lease.  The  defence  de- 
ni^  this,  and  claimed  (i)  that  the  words  were 
in  the  lease  with  Johnson's  knowledge  at  the 
time  he  signed  it,  Pauli  having  insisted  on  their 
insertion,  as  he  wanted  to  make  certain  improve- 
ments to  his  store  which  would  necessitate  the 
removal  of  two  small  balconies  from  the  second 
story;  and  (2)  that  if  they  were  not  at  the  time 
in  the  lease,  there  had  been  a  clear  understand- 
ing between  the  parties  to  the  effect  implied  by 
the  words.  The  evidence  of  the  defence  was 
further  to  the  effect  that  at  the  meeting  above 
referred  to,  after  the  stipulation  as  to  sublet- 
ting the  second  story  had  been  inserted,  Johnson, 
without  himself  signing  the  lease  or  copy,  asked 
leave  to  take  the  copy  away  to  show  it  to  some 
one ;  during  his  absence,  Pauli  being  advised  so 
to  do,  put  in  the  lease  the  words  **  save  the  out- 
side," etc. ;  that  Johnson  returned  without  the 
copy  of  the  lease  he  had  taken  away,  and  that 
then,  after  the  insertion  of  the  above  words  was 
explained  to  Johnson,  the  latter  signed  the  lease. 

The  points  presented  and  the  material  por- 
tions of  the  charge  are  fully  set  forth  in  the 


opinion  of  the  Court,  infra.  Verdict,  guilty. 
The  defendant  took  this  writ,  assigning  for  error 
the  answer  to  his  second  point  and  the  portions 
of  the  charge  as  set  forth  in  the  opinion  of  the 
Supreme  Court,  infra, 

Daniel  Dougherty^  for  plaintiff  in  error. 

The  charge  of  the  Court  below  was  erroneous 
in  representing  witnesses  as  testifying  to  facts 
which  they  did  not  testify  to.  It  was  also  error 
to  charge  the  jury  that  they  must  find  a  theory 
that  will  lead  to  a  verdict  of  not  guilty. 

H,  W.  Palmer y  Attorney-General,  stated  that 
he  did  not  here  represent  the  prosecution ;  for 
in  the  Court  below  he  had  withdrawn  from  the 
case  as  soon  as  he  heard  the  evidence,  regarding 
the  prosecution  as  entirely  unfounded. 

Rice^  District  Attorney,  for  the  Common- 
wealth. 

March  24,  1879.  The  Court.  It  is  fortu- 
nate for  the  administration  of  criminal  law  in 
Pennsylvania  that  a  case  seldom  comes  before  us 
containing  such  serious  errors  as  are  disclosed  in 
this  record.  The  vice  of  it  runs  all  through  the 
charge  of  the  Court.  The  jury  were  not  only 
erroneously  instructed  upon  the  law,  but  were 
palpably  misled  by  the  comments  of  the  Court 
upon  the  evidence.  The  learned  Judge  might 
well  have  declined  the  defendant's  second  point, 
for  the  reason  that  it  assumed  the  facts.  Instead 
of  merely  declining  it,  he  answered  it  in  a  way 
that  was  calculated  to  mislead  the  jury.  The 
defendant  was  indicted  for  forgery ;  the  alleged 
forgery  consisting  in  the  interlineation  of  the 
words  **save  the  outside  for  improvements,  not 
to  be  restricted  by  the  second  party  and  in  remov- 
ing porches  on  the  outside"  in  a  lease  for  certain 
real  estate  in  the  city  of  Scranton  between  F.  S. 
Pauli,  the  defendant  below,  and  one  Andrew 
Johnson.  The  defence  was  that  the  words  were 
interlined  before  the  lease  was  signed  by  John- 
son, the  lessee,  and  his  attention  called  thereto 
at  the  time  he  executed  it.  There  was  evidence 
of  an  understanding  that  the  porches  should  be 
removed.  The  defendant's  second  point  asked 
the  Court  to  instruct  the  jury  that  in  view  of  this 
agreement  to  remove  the  porches  the  alteration, 
even  if  made  after  the  lease  had  been  signed  by 
Johnson,  was  not  made  fraudulently,  and  to  the 
prejudice  of  the  lessee's  rights.  The  Court  said  : 
**  Well,  we  can  scarcely  affirm  that,  because  this 
statute  makes  it  a  misdemeanor  if  it  be  done  to 
the  prejudice  of  another's  right.  If  it  has  been 
done  as  alleged  by  the  Commonwealth,  if  it  has 
been  done  it  certainly  has  been  done  to  the  pre- 
judice of  the  rights  of  this  man  Johnson,  and 
we  cannot  affirm  this  point."  This  was  not  an 
adequate  instruction.  The  concluding  sentence 
of  it  was  positive  error,  as  it  practically  took 
from  the  jury  the  question  of  the  existence  of 
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the  parol  agreement.  The  jury  should  have  been 
told  that  if  the  lease  had  merely  been  interlined 
to  make  it  conform  to  what  was  in  truth  the  un- 
derstanding and  agreement  of  the  parties  at  the 
time  it  was  executed,  such  alteration  was  not 
made  fraudulently,  or  to  the  prejudice  of  the 
rights  of  the  lessee.  The  next  error  (second 
assignment)  was  more  serious.  The  jury  were 
told  by  the  Court  that  Mr.  Johnson,  his  wife, 
and  Mr.  De  Long,  had  all  testified  that  the  alter- 
ation had  been  made  after  the  lease  was  signed 
by  Johnson  and  Mr.  Pauli,  and  that  if  they  be- 
lieve the  testimony  of  these  parties  it  was  suffi- 
cient to  convict  the  defendant. 

An  examination  of  the  evidence  shows  that 
this  instruction  was  clearly  erroneous.  Neither 
Mr.  De  Long  nor  Mrs.  Johnson  testified  that  the 
lease  was  interlined  after  its  execution.  Mr. 
Johnson  is  the  only  one  of  the  three  who  does 
say  so,  and  even  he  admitted  upon  his  cross- 
examination  that  the  removal  of  the  porches 
was  referred  to  at  the  time.  He  says :  **  1  don't 
know  whether  he  (Pauli)  told  me  at  that  time ;  he 
never  said  anything  about  it  only  at  the  time  the 
lease  was  signed;  then  he  did  say  something 
about  moving  them ;  he  mentioned  to  me  about 
this  before  I  signed  the  copy ;  it  was  at  the  time 
I  signed  the  original.'*  The  gravity  of  this 
error  is  apparent.  It  opened  a  way  to  the  jury 
to  convict  the  defendant  when  such  an  event 
would  not  have  been  possible  under  any  other 
correct  view  of  the  case.  A  Judge  cannot  exer- 
cise too  much  care  in  commenting  upon  evi- 
dence, especially  in  cases  where  a  man's  liberty 
and  reputation  are  involved  in  the  issue.  Mis- 
takes will  sometimes  occur  in  the  hurry  of  trial, 
and  when  they  do  they  may  and  ought  to  be 
corrected  upon  a  motion  for  a  new  trial.  The 
Court  below  must  have  taken  a  view  of  this  evi- 
dence which  is  concealed  from  our  vision,  as 
the  motion  for  a  new  trial  was  overruled,  and 
sentence  imposed  upon  the  defendant.  The 
portions  of  the  charge  embraced  in  the  third  and 
fourth  assignments  are  equally  erroneous,  but  not 
quite  so  damaging.  The  learned  Judge,  assuming 
the  testimony  of  the  three  witnesses  above  re- 
ferred to  to  be  as  he  understood  it,  told  the  jury 
that  it  was  impossible  to  reconcile  it  withfhe  evi- 
dence of  Pauli,  Goodrich,  and  Porter,  witnesses 
for  the  defendant.  The  Judge  erred  here  both 
in  his  premises  and  his  conclusion.  Under  the 
view  which  we  take  of  the  evidence  there  was 
no  serious  conflict  upon  any  material  fact  in  the 
cause. 

The  vice  of  the  instruction  contained  in  the 
fifth  assignment  is  that  it  does  not  give  proper 
weight  to  the  defence.  It  does  not  adequately 
present  it  to  the  jury.  The  Court  said  :  **Mr. 
Pauli  himself  takes  the  stand  and  denies  that 
this  insertion  of  the  words  I  have  read  to  you 


was  made  after  the  lease  was  signed  by  himself 
and  Mr.  Johnson.  He  is  supported  in  this  in  a 
measure  by  two  or  three  other  witnesses  whom 
he  alleges  were  present,  but  who  Mr.  Johnson 
thinks  were  not  present." 

The  defendant  called  two  witnesses,  Henry 
Porter  and  C.  F.  Goodrich,  who  were  present  in 
Pauli's  store  when  Johnson  signed  the  lease. 
Porter  said  :  **  I  was  present  when  Mr.  Johnson 
came  in  ;  I  think  it  was  on  the  30th  of  March, 
before  noon,  at  Mr.  Pauli's  store.  Mr.  JohnsMi 
said  he  was  ready  to  sign  that  lease,  and  Pauli 
says  to  him,  *  Johnson  I  have  put  in  these  leases 
about  those  porches;  now  if  you  want  to  sign 
this  lease  with  this  in  it,  you  can  do  it  or  let  it 
alone.'  "  Mr.  Goodrich  was  equally  distinct,  and 
to  the  same  effect.  It  was  conceded  that  these 
were  both  intelligent  and  respectable  men.  They 
were  the  only  disinterested  witnesses  who  tes- 
tified upon  this  point  with  knowledge  of  the 
facts.  Opposed  to  their  testimony  t)iere  was 
really  nothing  but  the  denial  of  Johnson  that 
the  words  were  in  when  he  signed  the  lease, 
qualified  by  his  admission  that  Pauli  did  tell  him 
at  the  time  that  he  was  going  to  take  down  the 
porches.  The  portion  of  the  charge  referred  to 
was  modified  to  some  extent  by  what  followed 
immediately  after.  But  with  this  qualification 
there  was  a  failure  to  present  the  case  of  the  de- 
fendant to  the  jury  in  the  clear  and  impartial 
manner  in  which  he  was  entitled  to  have  it  con- 
sidered. The  sixth  assighment  alleges  error  in 
the  instruction  of  the  Court  upon  the  question 
of  character.  I  quote  the  language  especially 
objected  to:  ** Witnesses  have  been  produced 
by  the  other  side,  who  say  that  they  have  h^ud 
certain  things  alleged  against  Mr.  Pauli,  for  in- 
stance, the  one  allegation  that  he  is  a  bad  man. 
Now  this  is  testimony  that  you  are  to  give  due 
consideration  to."  General  evidence  that  a  de- 
fendant is  a  bad  man  is  not  admissible  in  any 
civilized  country  upon  a  trial  for  forgery,  by  any 
recognized  rule  of  evidence.  If  admitted  by  an 
oversight  upon  the  trial,  it  was  certainly  error  in 
the  Court  to  submit  it  to  the  jury  as  an  element 
for  their  consideration  in  disposing  of  the  ques- 
tion of  character.  Equally  erroneous  were  the 
rulings  referred  to  in  the  seventh  and  ninth 
assignments.  The  jury  were  told:  ''You  must 
not  say  that  he  may  not  be  guilty,  but  you  most 
find  a  theory  that  will  lead  to  a  verdict  of  not 
guilty  conclusively,  and  that  will  have  substance 
to  it,  not  a  mere  shadow."  While  there  is  some 
obscurity  in  this  portion  of  the  charge,  the  jury 
could  not  have  failed  to  understand  that  unless 
they  could  find  a  theory  that  conclusively  estab- 
lished the  innocence  of  the  defendant  they  must 
convict  him.  There  is  no  authority  for  such  a 
rule  as  this.  It  was  laying  too  heavy  a  burden 
upon  the  defendant.    The  assignments  from  ten 
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to  eighteen  inclusive  may  be  passed  without 
comment.  The  nineteenth  assignment  is  based 
upon  the  defendant's  third  point,  and  alleges 
that  the  Court  erred  in  not  distinctly  instructing 
the  jury  that  the  testimony  produced  by  the 
Commonwealth  was  insufficient  under  the  law  to 
convict  the  defendant  of  forgery  as  indicted. 
This  is  not  a  question  of  the  weight  of  the  evi- 
dence, but  of  its  sufficiency.  We  have  no  doubt 
that  in  favor  of  the  liberty  of  the  citizen,  the 
Court  may  and  in  a  proper  case  should  declare 
the  evidence  insufficient  to  convict.  We  think 
the  defendant's  point  was  justified  under  all  the 
f5w:ts  of  the  case,  and  it  should  have  been 
affirmed.  There  was  no  evidence  to  justify  the 
jury  in  rendering  a  verdict  of  guilty,  or  the 
Court  in  sustaining  it. 

.    The  judgment  is  reversed  and  the  plaintiff  in 
error  is  discharged  from  his  recognizance. 
Opinion  by  Paxson,  J. 


Oct.  &  Nov.  '78. 314.  Nov.  28, 1878. 

Hogeboom's  Bx'r  v.  Gibbs,  Sterrett  &  Co. 

Evidence — Interest — Incompetency  of  surviving 
partner — Acts  March  27, 186S9  and  April  j^y 
1869. 

In  an  action  upon  i  firm  debt  against  the  executor  of  a 
deceased  i^rtner,  a  surviving  partner  i>,  on  the  ground  of 
interest,  incompetent  as  a  witness  to  prove  the  partner- 
ship. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Assumpsit,  by  Gibbs,  Sterrett  &  Co.,  against 
John  C.  Hogeboom,  executor  of  the  estate  of 
Henry  Hogeboom,  deceased,  impleaded  with 
M.  H.  Philip  and  George  J.  Sherman.  The  de- 
fendant executor  pleaded  non-assumpsit,  pay- 
ment, with  leave,  and  that  his  testator  was  not  a 
partner  with  the  other  defendants. 

The  claim  was  for  balance  of  an  account  for 
goods  furnished  in  putting  down  or  pumping  oil 
wells,  while,  as  alleged  by  plaintiff,  Henry  Hoge- 
boom was  a  partner  with  Philip  and  Sherman  in 
the  venture  for  which  the  articles  were  used. 
Upon  the  trial,  before  CHtjRCH,  P.  J.,  plaintiff 
offered  in  evidence  the  deposition  of  Philip  to 
prove  the  partnership.  Objection  by  defendant 
overruled  and  testimony  admitted.  Exception. 
There  was  no  other  evidence  of  partnership  or  of 
the  claim. 

Verdict  and  judgment  for  plaintiff  (I246.28). 
Defendant  took  this  writ,  assigning  for  error, 
inter  alia,  the  admission  of  Philip's  testimony. 

Roger  Sherman^  for  plaintiff  in  error. 

On  the  ground  of  interest  Philip  would  not 
have  been  competent  to  prove  the  partnership 
before  the  Act  of  March  27,  1865. 


Loi^mis  V.  Reutter,  9  Watts,  516. 

Bellas  V,  Fagely,  7  Harris,  273. 

Meason  v,  Kaine,  13  Sm.  335. 

Hayes  v.  Gudykunst,  I  Jones,  221. 

Hanna  v.  Wray,  27  Sm.  27. 
He  was  not  made  competent  by  that  Act,  be- 
cause he  is  not  an  adverse  party  upon  the  record, 
nor  a  person  for  whose  immediate  benefit  the 
action  was  proceeding.  He  was  not  made  com- 
petent by  the  Act  of  April  15,  1869,  because  this 
action,  being  against  an  executor  is  within  the 
exceptions  to  the  application  of  that  Act. 

Philip  was  interested,  for,  confessedly,  he 
owed  the  whole  debt.  If  plaintiff  failed  the 
whole  could  be  recovered  of  Philip.  If  plaintiff 
succeeded  Philip  would  be  liable  to  contribution 
for  one-half  only. 

Guthrie  (with  whom  was  Byles),  contra. 
The  witness  was  competent  before  the  Act  of 
April  15,  1869. 

Brewster,  Admr.  v.  Sterrett,  8  Casey,  115. 
This  case  is  later  than  Bellas  z;.  Fagely  {supra)^ 
and  the  opinion  was  delivered  by  the  same  Jus- 
tice.    If  there  is  inconsistency,  which  we  do  not 
concede,  the  later  case  is  to  be  followed. 

The  Act  of  April  15,  1869,  was  an  enabling 
and  enlarging  statute.  No  person  competent  be- 
fore was  thereby  rendered  incompetent. 

.Shectz  V.  Hanbest's  Exr.  31  Sm.  100. 

Pratt  V.  PaUerson,  31  Sm.  114. 

McFerren  v.  Mt.  A.  Iron  Co.,  26  Sm.  180. 

January  6,  1879.  ^^"^  Court.  It  has  been 
repeatedly  held  that  the  Act  of  15  April,  1869, 
is  an  enabling  not  a  restraining  statute,  and 
that  it  makes  no  witness  incompetent,  who 
would  have  been  competent  prior  to  its  passage. 
(McFerren  v,  Mont  Alto  Iron  Co.,  26  P.  F.  S. 
180;  Sheetz  2^.  Hanbest*s  Executor,  31  Id.  100; 
Pratt  V.  Patterson,  Id.  114).  The  witness,  Mar- 
tin H.  Philip,  would  have  been  incompetent 
under  the  law  as  it  stood  prior  to  1869.  He 
might  not  have  been  incompetent  for  all  pur- 
poses upon  the  mere  ground  of  his  being  a  part- 
ner. He  was  called,  however,  for  the  purpose 
of  showing  the  partnership.  The  effect  of  his 
evidence  if  received  would  be  to  shift  a  portion 
of  his  responsibility  upon  some  one  else.  He 
was  thus  directly  interested,  and  for  that  reason 
incompetent,  under  the  authority  of  Bellas  v, 
Fagely  (7  Harris,  277) ;  Purviance  v,  Dryden  (3 
S.  &  R.  402) ;  Heckert  v,  Fegely  (6  W.  &  S. 
142)  ;  Meason  v.  Kaine  (13  P.  F.  S.  335).  The 
Case  of  Brewster's  Administratrix  v,  Sterrett  (8 
Casey,  115)  was  relied  upon  by  the  defendant  in 
error  as  sustaining  the  opposite  view.  A  careful 
examination  of  this  case,  however,  shows  that  it  is 
not  seriously  in  conflict  with  the  authorities  above 
cited.  It  is  true  Mr.  Justice  Woodward,  in  the 
concluding  paragraph  of  his  opinion,  does  say  that 
the  witness,  Mehaffy,  would  be  competent  for 
whatever  purpose  called.    He  was  not  called  to 
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prove  the  partnership,  and  it  is  quite  possible  this 
point  did  not  suggest  itself  to  the  mind  of  the 
learned  Justice  who  wrote  the  opinion. 

There  is  nothing  in  the  report  of  the  case  to 
indicate  that  it  did.  The  testimony  of  Mehaffy 
was  not  furnished  in  the  paper-books.  Justice 
Woodward  supposed  that  the  witness  had  been 
called  to  sustain  an  issue  that  had  been  withheld 
from  the  jury,  which  of  course  was  not  an  essen- 
tial error. 

The  witness,  Philip,  being  incompetent  on  the 
ground  of  interest,  he  was  not  made  competent 
by  the  Act  of  27th  March,  1865  (P.  L.  38,  Pur- 
don,  624,  pi.  13),  for  the  reason  that  he  is  neither 
an  adverse  party  on  the  record,  nor  a  person  for 
whose  immediate  and  adverse  benefit  such  action 
was  instituted,  prosecuted,  and  defended ;  nor  was 
the  witness  rendered  competent  by  the  Act  of  15 
April,  1869,  because  the  suit  in  which  he  was 
called  to  testify  was  brought  against  an  executor. 
Said  Act  by  its  express  terms  does  not  apply  to 
actions  brought  by  or  against  executors  or  ad- 
ministrators. 

•  What  has  been  said  covers  the  first  and  second 
assignments  of  error.  The  remaining  assign- 
ments need  not  be  discussed  as  the  questions 
involved  may  not  arise  upon  a  new  trial. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  J.  Woodward  and 
Mercur,  JJ.,  absent. 


Jan.  *79,  210.  April  i,  1879. 

In  the  Matter  of  the  Vacation  of  Osage 
Street. 

Road  law — Boroughs —  Vacation  of  streets  in  in- 
corporated boroughs  y  how  effected — Acts  of 
June  13,  jSjdy  F.  L.  558 ;  April' 21,  1846, 
P,  Z.  4j6;  April  j,  185 1,  P.  L,  326;  May 
J,  7<?55,  P.  L,  422^  construed. 

The  Courts  of  Quarter  Sessions  have  no  power  to 
vacate  streets,  laid  out  and  dedicated  to  public  use  in  in- 
corporated boroughs;  such  power  is  confined  to  the 
municipal  authorities. 

Certiorari  to  the  Quarter  Sessions  of  Northamp- 
ton County. 

This  was  a  petition  of  certain  inhabitants  of 
the  borough  of  South  Bethlehem,  dated  June  3, 
1878,  praying  the  Court  to  vacate  a  certain  road 
in  the  petition  described.  An  order  was  there- 
upon issued  for  viewers,  who  reported  on  Febru- 
ary 12,  1879,  ^^^^  ^^  road  should  be  vacated. 
It  was  mutually  admitted  by  counsel,  that  the 
road  was  Osage  Street,  in  South  Bethlehem,  an 
incorporated  borough,  and  that  it  had   been 


dedicated  to  public  use  by  C.  Hacker,  by  deed 
of  November  21,  1864,  and  adopted  as  one  of 
the  streets  of  South  Bethlehem,  by  a  resolution 
of  the  town  council  dated  September  20,  1875. 

To  the  viewer's  report  the  borough  of  South 
Bethlehem  filed  exceptions,  which  were  substan- 
tially as  follows:  (i)  Because  the  Court  had  no 
jurisdiction  to  vacate  streets  in  an  incorporated 
borough ;  (2)  Because  the  Court  had  no  jurisdic- 
tion to  vacate  streets,  dedicated  to  public  use,  in 
a  borough. 

The  viewer's  report  was,  nevertheless,  on 
February  19,  1879,  confirmed,  and  the  except- 
ant took  this  writ,  assigning  the  overruling  of  its 
exceptions  for  error. 

W,  £,  £>oster,  for  the  appellant. 

The  Court  of  Quarter  Sessions  was  without 
jurisdiction  in  this  case.  The  Act  of  June  13, 
1836  (P.  L.  558),  from  which  it  is  claimed  that 
this  jurisdiction  originates,  provides  **  that  noth- 
ing in  this  Act  shall  be  construed  to  give  author- 
ity to  any  of  the  Courts  of  this  Commonwealth 
to  vacate  any  lane,  street,  or  highway,  within 
any  city  or  borough,  town  plot,  or  village,  laid 
out  by  the  late  proprietaries,  or  by  any  other 
person,  and  dedicated  to  the  public  use." 
AUentown  Road,  5  Wh.  442. 

It  is  contended  that  the  Act  of  April  21,  1846 
(P.  L.  416),  repeals  this  proviso,  and  enlarges 
the  jurisdiction  of  the  Courts.  It  is  an  unwar- 
ranted assumption  that  the  proviso  is  repealed  by 
implication,  and  in  1854,  in  a  case  like  the 
present,  the  law  of  1836  was  recognized  as  un- 
changed. 

Petition  of  Antes,  i  Pearson,  87. 

And  the  Act  of  May  3,  1855  (P.  L.  422),  re- 
iterates the  provision  of  the  Act  of  1836.  The 
power  necessary  in  such  case  is  given  to  the 
borough  authorities  by  the  Act  of  April  3,  1851 
(P.  L.  326). 

PV,  W.  Schuyler^  contra. 

The  Act  of  1846  extends  the  jurisdiction  of 
the  Quarter  Sessions  to  the  vacation  of  all  roads 
except  private  roads.     The  term  roculs  has  been 
held  to  comprehend  streets, 
Sharett's  Road,  8  Barr,  92. 

The  Act  of  1846  was  not  mentioned,  and  was 
probably  overlooked  by  the  learned  Judge  who 
decided  the  case  in  Pearson's  Reports. 

The  enacting  part  of  the  Act  of  1855  gives  to 
the  Quarter  Sessions  jurisdiction  in  the  vacation 
of  partly  opened  roads,  where  jurisdiction  had 
been  denied  under  the  decision  of — 

Road  in  Greenwich  Township,  l  Jones,  186. 

The  Act  was  passed  to  meet  that  decision  ;  the 
proviso  cannot  be  broader  than  the  Act  itself. 

May  s,  1879.  The  Court.  For  the  pur- 
poses of  this  litigation,  the  two  material  facts 
out  of  which,  the  controverted  legal  point  arose 
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were  agreed  upon  by  counsel  in  the  Court  be 
low.  Osage  Street  was  dedicated  to  the  use  of 
the  public  by  Charles  Hacker,  by  deed  executed 
on  the  2istof  November,  1864,  and  duly  re- 
corded, and  was  adopted  as  one  of  the  streets  of 
South  Bethlehem  by  a  resolution  of  the  town 
council  on  the  20th  of  September,  1875.  On 
the  3d  of  June,  1878,  a  petition  to  vacate  the 
street  was  presented  to  the  Court  of  Quarter 
Sessions.  Viewers  were  appointed,  who  reported 
in  favor  of  the  vacation  prayed  for,  and  on  the 
19th  of  February,  1879,  their  report  was  con- 
firmed. The  complainants  sued  out  this  writ, 
and  have  brought  up  the  proceedings  for  review, 
upon  the  allegation  that  they  were  not  within  the 
jurisdiction  of  the  Court. 

By  the  i8th,  19th,  20th,  and  21st  sections  of 
the  Act  of  the  13th  of  June,  1836,  authority  was 
given  to  the  Courts  of  Quarter  Sessions  of  the 
Commonwealth  within  their  respective  counties 
**  to  change  or  vacate  the  whole  or  any  part  of 
any  private  or  public  road  laid  out  by  authority 
of  law,"  to  vacate  roads  laid  out  and  confirmed, 
but  not  opened,  on  the  petition  of  a  majority  of 
the  original  petitioners  to  change  or  supply  by  a 
new  road  the  route  of  any  State  road  laid  out  by 
direction  of  any  Act  of  Assembly,  and  vacate 
any  part  of  the  State  road  thus  supplied,  and  to 
vacate  any  part  of  any  State  road  supplied  by  a 
substantial  and  permanent  turnpike.  The  22d 
section  embodied  a  proviso  that  nothing  con- 
tained in  the  Act  should  give  authority  to  any 
Court  to  vacate  any  lane,  street,  or  highway 
within  any  city,  borough,  town  plot,  or  any  town 
or  village  laid  out  by  the  late  proprietaries,  or 
by  any  other  person,  and  dedicated  to  the  pub- 
lic use.  The  Act  of  21st  of  April,  1846,  ex- 
tended the  powers  of  the  Courts  in  the  vacation 
of  public  and  private  roads,  to  all  roads,  whether 
laid  out  by  authority  of  law,  or  existing  by  pre- 
sumption or  lapse  of  time;  **and  generally  to 
all  roads,  except  private  roads,  resting  upon  ex- 
press grant,'*  the  evidence  of  which  being  still  in 
existence.  The  Act  of  the  3d  of  May,  1855,  in- 
creased the  powers  of  the  Courts  still  further  by 
authorizing  them  to  change  or  vacate  the  whole 
or  any  part  of  any  public  or  private  road  laid 
out  by  authority  of  law,  and  opened  in  part,  sub- 
ject to  the  proviso  that  it  should  not  apply  to 
State  roads  authorized  by  a  special  law,  or  to  any 
street,  lane,  or  road  within  any  incorporated  city 
or  borough. 

Under  this  legislation,  and  notwithstanding 
the  Act  regulating  boroughs,  passed  the  3d  of 
April,  1 85 1,  it  was  insisted  upon,  at  the  argu- 
ment on  behalf  of  the  petitioners,  that  the 
Courts  of  Quarter  Sessions  may  proceed  in  the 
forms  prescribed  by  the  Act  of  1836,  to  vacate 
any  street  in  any  city,  town,  or  borough,  in  re- 
gard to  which  special  statutory  provision  has  not 


been  made.  It  was  said  that  the  Act  of  1855 
was  passed  to  meet  the  decision  of  this  Court  in 
the  Road  in  Greenwich  Township  (i  Jones,  186), 
where  it  was  held  that  the  Quarter  Sessions  could 
not  vacate  a  road  partly  opened,  and  that  the 
proviso  excepting  streets  in  cities  and  boroughs 
from  its  operation,  extended  only  to  "cases  for 
which  it  was  intended  to  provide.  This  is  un- 
doubtedly true,  but  the  fact  that  the  proviso  was 
inserted  indicates  that  the  2 2d  section  of  the 
Act  of  1836  was  in  the  legislative  vie-v,  and  that 
the  legislature  of  1855  did  not  regard  that  section 
as  having  been  repealed  or  supplied  by  a  former 
legislature.  The  Act  of  1846  was  **A  supple- 
ment to  the  Act  entitled  *  An  Act  relating  to 
roads,  highways,  and  bridges.'  "  It  extended  the 
powers  of  the  Courts  **to  vacate  public  and 
private  roads,"  to  **all  roads,"  to  those  **  exist- 
ing by  presumption,"  as  well  as  to  those  specified 
in  the  Act  of  1836  as  roads  **  laid  out  by  author- 
ity of  law,"  **and  generally  to  all  roads,  except 
private  roads,  resting  on  express  grant."  But 
jurisdiction  over  the  highways  of  cities  and 
boroughs,  and  over  dedicated  streets  in  town 
plots,  towns,  and  villages,  had  been  expressly 
withheld  by  the  Act  of  1836.  The  subjects  of 
that  Act,  by  the  introduction  of  the  22d  section, 
were  confined  to  country  roads.  Is  it  possible 
that  the  Act  of  1846  was  designed  to  act  upon  a 
new  class  of  subjects,  to  repeal  the  2  2d  section 
of  the  Act  of  1836  by  implication,  and  without 
reference  or  specification,  to  add  to  the  jurisdic- 
tion over  country  roads,  jurisdiction  over  city 
and  borough  streets?  This  would  be  a  very  com- 
prehensive implication  to  be  drawn  from  the 
language  of  a  statute,  the  natural  and  apparent 
purpose  of  which  was  merely  to  enlarge  the 
members  of  a  class  to  which  a  former  statute  had 
been  applied.  The  word  **road"  in  a  proper 
connection  may  be  fitly  used  to  designate  a  city 
or  borough  street.  (Moyamensing  Road,  4  S.  & 
R.  106;  Sharett'sRoad,  8  Barr,  89.)  Regarding 
the  Acts  of  1836  and  1855  as  in  pari  materia 
with  the  Act  of  1846,  it  seems  incredible  that 
the  word  could  have  been  used  in  a  sense  or  for 
a  purpose  that  would  embrace  a  class  of  subjects 
of  such  vast  importance  as  the  highways  of  the 
municipalities  of  the  Commonwealth.  The  ad- 
justment of  a  city  or  borough  plan  requires 
scientific  knowledge,  a  pervading  system  tho- 
roughly understood  by  official  agents,  and 
familiarity  with  diversified  and  minute  details. 
The  vacation  of  a  single  street  could  be  at  a 
point  so  vital  as  to  derange  the  graduation, 
drainage,  and  sewerage  of  an  entire  borough. 
Legislation  should  be  very  clear  indeed  to  re- 
quire that  the  health,  convenience,  and  comfort 
of  a  whole  community  should  be  put  to  the 
hazard  of  the  action  of  six  gentlemen  casually 
selected  from  country  townships,  adjacent  to  a 
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and  purpose  of  the  Act  of  1851  in  an  unmis- 
takable way. 

Proceedings  reversed,  and  petition  dismissed. 

Opinion  by  Woodward,  J. 

May,  '79,  25.  May  26,  1879. 

Bryan  v.  Trout,  Administrator,  etc 

Foreign  attachment — Act  of  June  /j,  1836 — 
Service  where  real  estate  is  attache^/  in  thi 
hands  of  one  holding  under  defendant — How 
sheriff's  return  to  be  made, 

A  writ  of  foreign  attachment  under  the  Act  of  June  13, 
1836,  was  issued  against  real  estate,  whereupon  thesherHT 
returned  that  he  had  attached  the  same  by  serving  the 
writ  on  A  B,  garnishee,  and  nihil  as  to  defendant : 

Beldt  That  this  return  was  insufficient  to  warrant  a  judg- 
ment for  the  plaintiff,  as  it  failed  to  show  that  A  B  held 
under  the  defendant 

Error  to  the  Common  Pleas  of  Blair  County. 

On  January  3,  1876,  a  writ  of  foreign  attach- 
ment in  assumpsit  was  issued  by  Thomas  A. 
Trout,  Administrator  of  Richard  Bryan,  against 
John  M.  Bryan,  directing  the  sheriff  to  attach 
certain  real  estate  in  the  village  of  East  Freedom, 
and  to  summon  the  defendant  and  the  said  Trout 
as  garnishee.  Trout  was  described  in  the  prae- 
cipe for  this  writ  as  the  occupier  of  the  premises. 
The  sheriff  returned  that  he  had  attached  the 
said  real  estate  **by  service  of  this  writ  on 
Thomas  A.  Trout  (garnishee),  and  as  to  John  M. 
Bryan,  nihil,'*  There  was  no  publication  of  this 
writ,  but  judgment  was  entered,  on  motion,  for 
the  plaintiff  on  October  9,  1876,  for  want  of  an 
appearance  and  damages  assessed  by  the  pro- 
thonotary. 

The  real  estate  attached  was  afterwards  taken 
in  execution  under  this  judgment,  and  sold  to 
the  plaintiff,  and  the  sheriff's  deed  to  him  was 
duly  acknowledged  October  15,  1877. 

Defendant  afterwards  took  this  writ,  assigning 
for  error  the  entry  of  judgment  for  the  plaintiff. 

Samuel  S.  Blair^  for  plaintiff  in  error. 

The  Act  of  June  13, 1836,  Sect.  49  (P.  L.  580), 
requires  the  sheriff  to  attach  houses  and  lands 
*<by  leaving  a  copy  of  the  writ  with  the  tenant 
or  other  person  in  actual  possession,  holding  un- 
der the  defendant  in  the  attachment." 

The  sheriff's  return  does  not  show  that  the  gar- 
nishee held  under  the  defendant,  and  is,  there- 
fore, insufficient. 

Hayes  v,  Gillespie,  1 1  Casey,  155,  and  note. 
Sterrett  v.  Howarth,  26  P.  F.  Smith,  440. 

The  writ  should  not  name  the  garnishee,  and 
80  limit  the  sheriff  in  ascertaining  the  occupant. 

H,  Af,  Baldridge (y/'\i)\\i\m  Frederick  Jaekel), 
for  defendant  in  error. 

All  the  proceedings  followed  the  strict  sense 


town,  to  deal  with  an  isolated  detail  of  a  system 
which  they  could  touch  only  to  injure  and  per- 
haps destroy. 

That  the  Courts  of  Quarter  Sessions  have  no 
original  jurisdiction  in  the  vacation  of  borough 
streets,  appears  manifest  from  the  terms  of  the 
Act  of  the  3d  of  April,  1851.    It  is  true  that  in 
the  2d  section,  enumerating  the  powers  of  bor- 
ough officers,  the  second  clause  authorizes  them 
only  to  survey,  lay  out,  and  ordain  roads,  streets, 
lanes,  alleys,  courts,  and  common  sewers,  and  to 
provide  for  widening  and  straightening  them. 
The  word  *'  vacate"  does  not  occur.     But  all  the 
provisions  of  the  Act  are  to  be  considered.     The 
fourth  clause  of  the  2d  section  declares  that  those 
oflScers  **  shall  regulate  the  roads,  streets,  lanes, 
alleys,  courts,  common  sewers,  public  squares, 
common  grounds,  foot-walls,  pavements,  gutters, 
culverts,  and  drains,  and  the  heighths,  grades, 
widths,  slopes,  and  forms  thereof;  and  they  shall 
have  all  other  needful  jurisdiction  over  the  same,*' 
The  27th  section  fixes  the  time  when,  and  the 
terms  and  forms  on  and  in  which,  the  Court 
shall  have  the  right  to  intervene.     By  the  third 
clause  of  that  section,  complaint  maybe  made  to 
the  Quarter  Sessions  by  any  person  or  persons 
aggrieved  by  any  regulation  in  relation  to  the 
laying  out,  widening,  or  straightening  of  high- 
ways, or  to  "  the  opening,  grading,  or  other  regu- 
lations y"  and  thereupon  the  Court  are  required 
to  take  such  order  as  may  be  just  and  reasonable. 
The  first  proviso  to  this  third  clause  directs  that 
the  same  proceedings  shall  be  had  as  those  pro- 
vided for  the  laying  out  and  opening  of  the 
public  roads  of  the  Commonwealth.     The  terms 
of  the  second  proviso  are:   **That  every  jury 
appointed  to  view,  review,  lay  out,  widen,  or 
straighten,  or  vacate  any  road  or  part  of  a  road 
in  any  borough  of  this  Commonwealth,  shall  have 
due  reference  to  the  town  plot  therein  authorized 
and  directed,  and  to  the  general  arrangement, 
plan,  convenience,  and  advantage  of  the  bor- 
ough, and  shall  set  forth  the  facts  fully  in  their 
report."   No  jury  can  have  existence  until,  upon 
the  complaint  of  a  citizen,  the  action  taken  by 
the  town  council  shall  be  brought  into  the  Court 
for  review.     The  words  **  to  vacate,"  in  the 
second  clause  of  the  proviso,  are  to  be  read  in 
connection  with i  the  rest  of  the  third  clause  of 
the  27th  section-,  as  well  as  in  connection  with 
the  second  and  fourth  clauses  of  the  2d  section. 
The  vacation  of  a  street  was  as  much  in  contem- 
plation as  the  laying  out  and  opening  of  a  street, 
when  the  legislature  made  provision  of  means  by 
which  the  proceedings  of  the  council  should  be 
revised.    The  words  cannot  be  relegated  to  the 
Act  of  1846  and  read  into  that,  in  order  to  give 
them  efficiency,  nor  can  they  be  stricken  out. 
As  they  stand  they  are  aids  to  indicate  the  scope 
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and  spirit  of  the  Act  of  Assembly.     The  writ  was 
served  on  a  garnishee,  a  party  in  possession. 

Applications  to  set  aside  proceedings  for  irregu- 
larity should  be  made  as  early  as  possible.  The 
plaintiff  in  error  has  by  his  inaction  waived  this 
right. 

June  23,  1879.  The  Court.  The  mode  of 
serving  the  writ  of  foreign  attachment  is  pre- 
scribed by  the  Act  of  13  June,  1836  (P.  L.  580, 
Purdon,  118).  Where  real  estate  is  attached  it  is 
as  follows:  ''It  shall  be  the  duty  of  the  sheriff 
to  leave  a  copy  of  the  writ  with  the  tenant,  or 
other  person  in  actual  possession  holding  under 
the  defendant  in  the  attachment,  and  to  summon 
him  as  garnishee."  The  Act  further  provides 
that  if  there  be  no  person  in  actual  possession, 
service  shall  be  made  by  publication.  In  this 
case  the  sheriff  made  return  that  he  attached  the 
real  estate  described  in  the  writ  by  serving  it  **on 
Thomas  A.  Trout,  garnishee,"  and  nihil  as  to 
the  defendant.  That  this  return  is  insufficient  is 
settled  by  Hayes  z^.  Gillespie  (11  Casey,  155). 
It  was  there  held  that  the  return  must  conform 
to  the  Act  of  Assembly,  and  that  where  the  writ 
is  served  on  a  tenant,  or  other  person  holding 
under  the  defendant,  the  fact  that  the  tenant  does 
so  hold  must  appear  by  the  return.  See,  also, 
Lambert  v,  Challis,  cited  in  note  to  Hayes  v. 
Gillespie,  where  the  same  point  was  decided  by 
the  present  Chief  Justice  when  President  Judge 
of  the  District  Court  of  Philadelphia.  To  the 
same  point  is  Sterrett  v,  Howarlh  (26  P.  F.  S. 
438).  It  follows  that  neither  the  person  of  the 
defendant,  nor  his  property  was  before  the  Court 
by  the  return  of  the  sheriff,  and  the  entry  of 
judgment  against  him,  for  want  of  an  appearance 
was  erroneous. 

Judgment  reversed. 

Opinion  by  Paxson,  J.  Sterrett,  J.,  ab- 
sent. 


Common  iJleaa— lato. 


C.  P.  No.  I.  June  12,  1879. 

Sheetz  v.  Whitaker  et  al. 

Wills  and  testaments — Caveat — Devisavit  vel 
non — Issue — Act  ji>f  March  75,  1832 — Prac- 
tice— In  an  issue  directed  by  the  Register  of 
Wills  to  the  Common  Pieces  to  test  the  validity 
of  the  willy  the  nominal  parties  to  the  record 
cannot  consent  to  a  verdict  so  as  to  bind  the  in- 
terest of  parties  who  have  not  agreed^In  such 


a  ccue  a  new  trial  will  be  granted  on  applica- 
tion of  the  parties  interested. 
Rule  to  show  cause  why  a  verdict  should  not 
be  set  aside  and  a  new  trial  be  granted.     The 
material  facts  of  the  case  were  as  follows : — 

Shortly  after  the  decease  of  one  Robert  Whit- 
aker, a  paper  purporting  to  be  his  last  will  and 
testament  was  offered  for  probate  at  the  office  of 
the  Register  of  Wills.  In  said  writing  Daniel 
Sheetz  was  named  as  an  executor,  and  William 
R.  Dickerson  and  Mary  E.  Service  were  lega- 
tees. After  other  devises  and  bequests  the  will 
provided  that  the  remainder  of  the  estate  should 
vest  in  the  executors  therein  named,  in  trust,  to 
found  an  institution  to  be  called  The  Whitaker 
Practical  Institute  for  the  Rearing  and  Educating 
of  Orphan  Girls.  To  this  will  a  caveat  was  filed 
by  the  widow  and  heirs.  A  large  volume  of  testi- 
mony having  been  taken  before  the  Register, 
Sheetz,  the  executor  named,  presented  a  petition 
for  an  issue,  setting  forth  that  the  validity  of  the 
proposed  will  was  contested  on  the  ground  of 
forgery ;  that  a  material  question  of  fact  had  thus 
appeared  upon  the  record,  to  wit,  whether  the 
said  will  was  executed  by  Robert  Whitaker  as  is 
alleged  by  the  petitioner,  or  whether  the  same 
was  a  forgery,  and  praying  an  issue  to  determine 
the  same.  The  Register  thereupon  directed  a 
precept  to  the  Court  of  Common  Pleas  No.  i 
for  an  issue  to  try  the  question  of  fact  as  to 
whether  the  alleged  will  was  the  will  of  Robert 
Whitaker  or  not.  On  April  9,  1879,  the  day  for 
the  trial  of  the  case  as  it  appeared  on  the  trial 
list,  a  verdict  was  taken  by  consent  against  the 
alleged  will,  the  Court  (Peirce,  J.),  upon  in- 
quiry, being  assured  by  counsel  in  the  case  that 
all  parties  in  interest  had  consented  thereto.  On 
the  same  day  the  jury  fee  was  paid,  judgment 
was  entered  on  the  verdict,  and  the  Prothono- 
tary,  without  applying  to  the  Court,  certified  the 
result  to  the  Register  of  Wills. 

Subsequently  the  petition  of  Wm.  R.  Dicker- 
son  and  Mary  E.  Service  was  presented,  setting 
forth,  inter  alia^  that  they  were  legatees  under 
the  alleged  will,  that  they  had  not  consented  to 
the  verdict,  and  that  the  parties  interested  in  the 
bequest  found  that  the  "Whitaker  Practical  In- 
stitute'* were  not  and  could  not  be  represented 
before  the  Court,  and  praying  that  the  verdict 
be  set  aside,  and  a  new  trial  granted. 

From  the  depositions  taken  in  support  of  the 
rule,  it  appeared  that  some  time  previous  to  the 
day  of  trial  a  conversation  had  taken  place  be- 
tween Wm.  R.  Dickerson  and  his  counsel,  and 
also  the  counsel  for  the  executor,  Sheetz,  rela- 
tive to  a  compromise.  That  previous  to  April 
9  an  agreement  had  been  made  whereby  a  ver- 
dict was  to  be  taken  against  the  alleged  will,  the 
contestants  to  pay  to  the  plaintiffs  the  sum  of 
$  1 5 ,000  for  counsel  fees  and  expenses ;  that  after 


Digitized  by 


Google 


404 


\ 
WEEKLY  NOTES  OF  CASES. 


the  verdict  said  sum  was  paid  and  divided  be- 
tween the  executor  and  counsel  for  the  will ; 
that  the  petitioners  were  not  informed  of  said 
agreement;  that  certain  influence  had  been 
brought  to  b^ar  upon  Wm.  -R.  Dickerson,  the 
party  most  actively  interested  in  establishing  the 
will,  to  keep  him  from  Court  on  the  morning  of 
April  9,  and  in  consequence  thereof  he  did  not 
leave  his  house  until  after  the  verdict  had  been 
taken;  that  shortly  afterwards,  upon  being  of- 
fered ?90o  in  settlement  of  his  claim,  he  at  first 
refused,  but  subsequently  took  it,  with  the  under- 
standing that  such  acceptance  should  not  com- 
promise his  position  in  any  way;  and  further, 
that  he  had  afterwards  offered  to  return  the  said 
sum  of  J900,  and  take  back  the  acceptance 
therefor. 

H,  McMiller  and  F,  Sheppard,  for  the  rule. 
A  verdict  by  consent,  without  a  trial,  is  repug- 
nant to  the  nature   of  the   requirements  of  a 
feigned  issue. 

Werkhei-er  v.  Werkheiser,  6  W.  &  S.  184. 

Hoxwonh  V,  Miller,  7  Barr,  458. 

Dolts  V.  Fetzer,  9  Id.  89. 

Royer's  Appeal,  I  Har.  574. 

Wickersham's  Appeal,  25  Sm.  337. 

Vansant  v   Boileau,  I  Binn.  448. 

ReHmond  v,  Collins,  4  Dev.  437. 

St.  John's  Lodge  v.  Callender,  4  Ired.  335. 

Wikoffs  Appeal,  3  Har.  289. 

Ottinger  v.  Ottinger,  17  S.  &  R.  142. 

Montgomery  v.  Grant,  7  Sm.  243. 
The  proceedings  upon  the  issue  are  in  rem,  and 
consent  of  the  nominal  parties  is  immaterial  and 
insufficient. 

2  Smith's  Lead.  Cas.  (7  Am.  ed.)  809,  814. 

"Woodruff  t/.  Taylor,  20  Vt.  65. 

Patton  V,  Allison,  7  Humph.  (Tenn.)  320. 

Deslonde  v.  Darringlon,  29  Ala.  92. 

Price  V.  Taylor,  21  Md.  356. 

Price  V.  Moore,  Id.  366. 

Sawyer  v.  Dozier,  5  Ired.  97. 

Smith  V.  Harrison,  2  Heisk.  (Tenn.)  230. 
Neither  the  precept  of  the  Register,  nor  the 
issue  raised  thereunder,  nor  the  certificate  of  the 
proceedings  sent  to  the  Register  after  the  verdict 
are  in  conformity  with  the  Act  of  Assembly  or 
the  decisions  of  the  Supreme  Court. 

Act  of  March  15,  1832,  Purd.  Dig.  406,  \  8. 

Bitnerz/.  Bitner,  15  Sm.  360,  362. 

Ingersoll  v.  Bradford,  4  Yeates,  175. 

Commonwealth  v.  Tack,  8  Phila.  463. 

McCarter's  Estate,  Id.  595. 
The  evidence  shows  collusion  between  the 
plaintiffs  and  the  defendants ;  that  some  parties 
in  interest  were  not  represented  in  taking  the 
verdict ;  that  deception  was  practised  upon  an- 
other party  having  a  material  interest  under  the 
alleged  will,  and  the  parties  whose  rights  have 
thereby  been  injured  are  entitled  to  be  relieved 
by  the  Court.  The  doctrine  of  res  adjudicata 
does  not  apply  to  a  judgment  entered  under  such 
circumstances  as  these,  even  in  a  proceeding 
inter  partes,  and  d  fortiori,  when  the  proceeding 
is  in  rem. 


Carmony  v.  Hoober  5  Barr,  305. 

Duchess   of    Kingston's   Case,  20  Howett's   State 

Trials,  478-9. 
Broom's  Leg.  Maxims,  *p.  331,  342. 

S,  Dickson  andy.  C.  Bullitt,  contra. 

A  new  trial  ought  not  to  be  granted,  unless  the 
Court  is  satisfied  that  the  application  is  made  by 
a  party  in  interest  who  had  no  notice  of  what 
was  intended,  and  had  not  forfeited  or  lost  his 
rights  by  his  own  conduct,  nor  unless  the  Court 
would  allow  a  verdict  in  favor  of  the  will  to  stand. 

C.  A.  V. 

September  15,  1879.  The  Court.  By  ex- 
amination of  the  Act  of  15th  of  March,  1832, 
which  directs  an  issue  frbm  the  Register  to  the 
Court  of  Common  Pleas  to  try  the  validity  of 
any  testamentary  writing,  it  will  appear  that  the 
issue  is  not  to  inform  the  conscience  of  the  Reg- 
ister, as  is  an  issue  out  of  Chancery  to  inform 
the  conscience  of  the  Chancellor,  which  he  may 
regard  or  disregard,  at  his  discretion,  but  is  con- 
clusive and  binding  on  him,  for  the  Act  directs 
that  the  facts  established  by  the  trial,  and  certi- 
fied to  the  Register,  shall  not  be  re-examined  by 
him,  nor  upon  any  appeal  from  his  decision. 

The  awarding  of  the  issue  removes  the  pro- 
ceedings for  proof  of  the  will  from  the  jurisdic- 
tion of  the  Register  to  that  of  the  Court,  and 
thenceforth  the  Court  gains  control  of  the  issue 
directed  to  it  in  like  manner  that  it  has  control 
of  any  other  issue  of  fact  before  it.  It  may  en- 
ter judgment  on  the  issue,  and  a  writ  of  error 
lies  to  the  judgment.  (Vansant  f.  Boileau,  i  Bin- 
ney,  444.)  The  Common  Pleas  may  grant  a 
new  trial  on  such  an  issue.  (Vanlear  v,  Vanlear, 
4  Yeates,  3.)  A  Register,  after  awarding  an 
issue,  cannot  withdraw  it  from  the  consideration 
of  the  Court.  (Mintzer  v.  Baker,  5  Phila.  Rep. 
483.)  When  the  issue  is  in  the  Common  Pkas 
the  Supreme  Court  will  not  examine  any  fact 
connected  with  the  validity  of  the  will  until  after 
the  determination  of  that  issue.  (Per  Thompson, 
C.  J.,  in  McCarter's  Appeal,  28  P.  F.  Smith, 
401.)  The  refusal  of  a  new  trial  on  the  issue 
by  the  Court  below  is  not  inquirable  into  on  a 
writ  of  error.  (Werkheiser  v,  Werkheiser,  6  W. 
&'S.  184.) 

The  next  point  of  inquiry  is :  Have  the  par- 
ties named  as  plaintiff  and  defendants  in  the 
issue  such  direction  of  the  proceedings  that  they 
can  control  the  trial,  or  consent  to  a  verdict  for 
or  against  the  will,  without  the  consent  of  other 
parties  having  an  interest  in  it  ?  The  decision 
of  a  court  of  probate  upon  a  will  is  a  proceeding 
in  rem.  (2  Smith's  Leading. Cases,  809.)  It  acts 
directly  on  the  will  itself,  determining  its  validity 
as  a  testamentary  writing.  On  a  caveat  against 
admitting  a  will  to  probate,  the  proceedings  arc 
not  strictly  between  parties,  because  the  deaee 
is  conclusive  on  all  the  world.    The  caveat  en- 
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tered  by  one  party  inures  to  the  benefit  of  every 
other  party  in  interest.  (Ottinger  v,  Ottinger,  1 7 
S.  &  R.  142.) 

The  name  of  the  executor  is  not  essential  to 
the  framing  of  a  feigned  issue.  It  may  be  made 
with  the  same  legal  effect  between  any  other  par- 
ties having  an  interest.  It  is  not  required  of  him 
to  become  a  party  to  such  a  contest  unless  those 
interested  in  the  disputed  paper  will  indemnify 
him  against  the  costs  of  the  investigation,  or  he 
may  call  upon  them  to  assume  the  responsibility 
of  carrying  it  on.  (Royer's  Appeal,  i  Harris, 
574.)  The  fixing  on  parties  to  give  form  to  the 
issue  is  a  matter  of  arbitrary  arrangement,  and 
those  who  have  not  an  interest  in  the  question  to 
be  tried  pay  no  costs.  The  real  parties,  those 
who  have  taken  an  active  part  in  the  contest,  are 
sought  out  and  compelled  to  pay  by  a  writ  of 
attachment.  (Dotts  v,  Fetzer,  9  Barr,  88.)  A 
feigned  issue  is  merely  a  contrivance  to  take  the 
verdict  of  a  jury ;  the  courts  have  an  unlimited 
discretion  in  directing  the  use  of  it.  (Hoxworth 
V.  Miller,  7  Barr,  458.) 

From  these  cases  it  appears  that  the  parties  in 
interest,  whether  they  be  parties  of  record  or  not, 
have,  under  the  direction  of  the  Court,  the  con- 
trol of  the  issue,  and  not  the  mere  nominal  or 
record  parties  in  the  suit.  And  this  is  further 
shown  by  the  Act  of  15th  of  March,  1832,  which 
directs  the  issue  to  be  sent  from  the  Register  of 
Wills  into  the  Court  of  Common  Pleas  for  trial. 
It  gives  the  form  of  the  precept,  which,  after  re- 
citing the  issue  to  be  tried,  proceeds:  **And 
further,  that  you  cause  all  other  persons  who  may 

be  interested  in  the  estate  of  the  said as 

heirs,  relations,  or  next  of  kin,  devisees,  lega- 
tees, or  executors,  to  be  warned,  so  that  they 
may  come  into  our  said  court,  and  become  party 
to  the  said  action,  if  they  shall  see  cause,  and 
that  you  certify  the  result  of  the  trial  so  had  in  the 
premises  into  the  office  of  our  said  Register." 

It  follows  that  as  long  as  there  is  a  party  in  in- 
terest not  represented  in  the  agreement  to  sub- 
mit the  case  to  a  jury  without  evidence,  it  has  no 
binding  effect  on  that  party  and  vitiates  the  ver- 
dict ;5o  taken,  and  he  may  move  to  set  it  aside 
and  vacate  the  judgment  entered  on  it. 

It  is  contended  on  behalf  of  the  defendants 
that  a  new  trial  ought  not  to  be  granted,  unless 
the  Court  would  allow  a  verdict  in  favor  of  the 
will  to  stand.  This  proposition  is  based  on  the 
presumption  that  the  evidence  which  was  taken 
before  the  Register  touching  the  validity  of  the 
alleged  will  is  before  us.  But  it  is  not ;  we  have 
no  right  to  look  into  it.  If  it  had  been  submit- 
ted at  the  trial  of  the  issue,  then  the  case  would 
have  stood  as  any  other  case  would  where  there 
had  been  a  trial  on  the  merits,  and  if,  on  exami- 
nation of  the  evidence,  we  found  it  in  harmony 
or  conflict  with  the  verdict,  the  Court  would  have 


acted  as  the  law  and  justice  of  the  case  would 
have  required.  The  only  evidence  before  us  is 
that  which  was  -taken?  on  this  motion  for  a  new 
trial,  and  then,  so  far  only  as  it  is  applicable  to 
the  grounds  on  which  the  motion  is  made,  to 
wit,  the  alleged  wafat  of  consent  to  the  verdict 
taken,  and  the  imposition  said  to  have  been  made 
on  Wm.  R.  Dickerson,  one  of  the  petitioners,  to 
prevent  him  from  being  present  at  the  trial.  On 
the  facts  involved  in  the  contest  as  to  the  validity 
of  the  paper  alleged  to  be  the  last  will  of  Robert 
Whitaker,  we  are  not  called  on  to  give  any  opin- 
ion. They  are  not  before  us  for  any  purpose. 
To  express  an  opinion  on  them,  as  the  case  now 
stands  would  be  extra-judicial. 

The  evidence  applicable  to  this  motion  shows 
that  one  of  the  petitioners,  Mary  E.  Service,  was 
not  informed  of,  and  did  not  consent  to,  the 
submission  of  the  alleged  will  to  the  jury  without 
evidence.  Without  entering  on  the  conflict  of 
testimony  relative  to  the  other  petitioner,  Wil- 
liam R.  Dickerson,  this  is  sufficient  to  require  us 
to  grant  the  motion  prayed  for  by  the  peti- 
tioners. 

Relative  to  the  devise  and  bequest  in  trust  to 
found  a  charity  to  be  called  The  Whitaker  Prac- 
tical Institute  for  the  Rearing  and  Education  of 
Orphan  Girls,  it  is  due  to  Mr.  Sheetz,  the  execu- 
tor, and  to  the  counsel  engaged  in  the  cause,  to 
state,  that  in  a  letter  to  his  counsel,  Mr.  Sheetz 
stated:  "Upon  reflection,  based  upon  my  ex- 
amination of  the  inventory  and  appraisement,  I 
have  concluded  that  there  will  be,  after  paying 
the  widow  and  the  heirs,  positively  nothing  for 
charities.  Such  being  the  case,  I  do  not  feel 
authorized  or  required  to  contend  any  further 
for  the  will.** 

There  were  some  irregularities  connected  with 
the  proceedings  in  this  case  which  we  ought  not 
to  pass  without  remark.  One  of  these  was  the 
entering  of  judgment  on  the  verdict  on  the  day 
of  the  trial  without  applying  to  the  Court,  and 
without  waiting  the  four  days  required  by  rule 
of  court  to  give  opportunity  for  a  motion  for  a 
new  trial.  This  cannot  have  been  an  oversight. 
The  rule  is  too  well  known  to  admit  of  such  a 
supposition.  It  was  a  wilful  violation  of  the  rule, 
in  itself  sufficient  to  justify  the  Court  in  declaring 
the  judgment  void.  Such  a  judgment  is  not  the 
judgment  of  the  Court.  It  is  an  entry  on  the 
records  of  the  court  of  a  judgment  which  had 
not  been  awarded.  Another  was  the  certifying 
by  the  Prothonotary,  under  the  seal  of  the  court, 
the  result  of  the  trial  to  the  Register  of  Wills  on 
the  day  on  which  the  verdict  was  taken,  without 
leave  of  the  Court,  or  any  application  made  to  it 
respecting  it.  By  Act  of  Assembly  it  is  made 
the  duty  of  the  Court  to  certify  tbe  result  of  the 
trial  to  the  Register.  This  was  not  only  unau- 
thorized, but  was  an  invasion  of  the  province  of 
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the  Court ;  the  more  marked,  because  it  was 
done  on  the  very  day  of  the  trial,  without  wait- 
ing the  four  days  allowed  f(3r  a  motion  for  a  new 
trial.  If  the  Court  had  been  applied  to  it  would 
have  refused  the  certificate  until  the  four  days 
had  expired,  and  might  have  felt  it  to  be  its  duty 
to  certify  to  the  Register  that  the  verdict  was 
taken  without  evidence,  that  he  might  proceed 
with  due  caution,  if  he  should  feel  it  his  duty  to 
do  so,  before  proceeding  further  in  the  adminis- 
tration of  the  estate  of  the  decedent. 

And  now,  September  15,  1879,  this  matter 
having  been  heard,  argued  by  counsel  for  plain- 
tiffs and  respondents,  and  duly  considered,  it  is 
ordered  and  decreed  that  the  verdict  in  this  case 
be  set  aside,  and  the  judgment  entered  thereon 
be  vacated  and  a  new  trial  granted ;  and  it  is  fur- 
ther ordered  that  this  decree  be  certified,  under 
the  seal  of  the  court,  to  the  Register  of  Wills  for 
the  city  and  county  of  Philadelphia. 

Opinion  by  Peirce,  J. 


C.  P.  No.  I.  Sept.  15,  1879. 

Payne  v.  Grant. 

Practice — Discontinuance — //  is  within  the  dis- 
cretion of  the  Court  whether  to  allow  a  dis- 
continuance or  not — It  will  not  be  allowed 
where  the  result  would  subject  the  defendant  to 
inconvenience  and  expense. 

Rule  to  strike  off  a  discontinuance. 

The  plaintiff,  who  was  a  resident  of  Williams- 
port,  brought  the  present  suit  against  the  defend- 
ant, a  resident  of  this  city.  An  appearance  was 
entered,  and  upon  a  copy  of  the  instrument  be- 
ing filed,  an  affidavit  of  defence  was  put  in. 
Afterwards  the  defendant  having  occasion  to  go 
to  Williarasport  on  business,  he  was  served  with 
process  in  a  suit  instituted  there  for  the  same 
cause  of  action.  This  suit  was  then  discontinued 
by  the  plaintiff.  The  defendant  then  obtained 
the  present  rule. 

/.  De  F,  Junkin,  for  the  rule. 

Discontinuances  are  only  by  leave  of  Court, 
and  when  not  approved  by  the  Court  may  be 
stricken  off. 

Pollock  V,  Hall,  3  Yeates,  42. 
Cooper?/.  Cooper,  i  Phil  a.  129. 
Bank  v.  Macalesler,  6  W.  &  S.  147. 
Lowry  v.  McMillan,  8  Barr,  157. 

A  plaintiff  will  not  be  permitted  to  discontinue 
where  it  will  give  him  an  advantage,  or  tend  to 
vex  and  oppress  the  defendant. 

Mechanics'  Bank  v,  Fisher,  I  Rawie,  34. 

The  depositions  show  that  it  would  put  the  de- 
fendant to  great  expense  to  go  to  Williamsport 
and  defend  the  case,  and  the  plaintiff,  therefore, 
should  not  be  allowed  to  discontinue. 

Joseph  B.  Townsendy  contra. 

The  c|se  was  discontinued  by  order  of  the 


plaintiff,  and  as  of  course,  it  always  having  been 
the  rule  to  discontinue  any  suit  at  the  request 
of  the  plaintiff  or  his  attorney  on  his  payment  of 
the  costs. 

Rule  absolute. 


C.  P.  No.  I.  July  12, 1879. 

Kensington  Bank  v.  Little. 

Practice — New  trial — After-discovered  evidena 
— Application  must  be  made  within  proper  limits 
— //  is  too  late  to  move  for  a  new  trial  after 
the  lapse  of  two  months — The  Court  mil, 
however,  retain  control  of  the  execution  to  en- 
force equities. 

Rule  to  open  judgment  and  let  the  defendant 
into  a  defence. 

The  defendant  deposited  with  the  plaintife  a 
check  of  C.  T.  Yerkes  &  Co.,  drawn  in  favor  of 
the  defendant  for  J 1004,  upon  the  First  National 
Bank.  He  then  drew  for  an  amount  greater  than 
the  sum  of  his  deposit,  exclusive  of  this  check. 
The  check  being  presented  payment  was  refused 
on  the  ground  of  want  of  funds.  The  plaintiff 
then  brought  suit  for  the  over-draft. 

On  Jan.  9,  1878,  a  verdict  was  rendered  for 
plaintiff  for  $971.68.  On  Jan.  12, 1878,  there  was 
a  motion  for  a  new  trial,  which  was  subsequently 
refused  and  judgment  entered  April  11,  on  the 
verdict.  On  June  8,  1878,  the  present  rule  was 
taken,  the  affidavit  filed  setting  forth  that  the  said 
Chas.  T.  Yerkes  &  Co.  had  been  adjudicated  a 
bankrupt,  and  that  the  plaintiffs  had  proved  this 
check  before  the  register ;  that  pending  th^  setfle- 
ment  of  the  bankrupt  estate  the  assignees  in  bank- 
ruptcy had  filed  a  bill  in  equity  to  compel  the  de- 
livery of  certain  property  of  the  bankrupt  alleged 
to  be  in  plaintiffs  possession,  and  that  the  bill  was 
finally  disposed  of  by  the  payment  to  the  assig- 
nees of  a  sum  of  money  and  a  release  of  the  as- 
signees, and  of  the  fund  in  Court,  from  all  claims 
against  the  bankrupt  estate.  And,  further,  that 
these  facts  had  come  to  defendant's  knowledge 
after  the  rule  for  a  new  trial  had  been  refused. 
G,  Northrop,  for  rule. 
A,  J?.  Campbell,  contra. 

C.  A.  V. 
July  19,  1879.  The  Court.  This  applica- 
tion is  practically  a  motion  for  a  new  trial. 
Upon  the  making  the  rule  absolute  the  case  woiild 
have,  again,  to  go  to  a  jury  to  decide  the  facts 
alleged,  and  to  the  Court  to  determine  the  legal 
effect  of  the  release,  if  it  exists.  We  are  free  to 
say  that  had  this  application  been  made  at  the 
proper  time,  we  would  have  felt  bound  to  grant 
a  new  trial ;  but  under  the  authorities  we  are 
clearly  of  opinion  that  it  is  made  too  late. 
The  rule  must,  therefore,  be  discharged.  But 
we  still  have  control  of  the  judgment  and  the 
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execution  thereon,  and  if  this  case  should  reach 
the  point  of  issuing  a  writ  of  execution,  we  will, 
upon  a  proper  application,  exercise  such  con- 
trol, whether  to  the  extent  of  a  refusal  to  allow 
any  execution  whatever,  it  is  not  necessary  now 
to  determine,  but  we  would,  at  least,  so  restrict 
it  as  to  compel  credit  for  the  amount  actually 
received  from  the  bankrupt  estate. 

Rule  discharged. 

Oral  opinion  by  Allison,  P.  J. 


C  P.  No.  4.  June  28,  1879. 

Stewart,  Administrator,  v.  Swaim, 

Executrix. 

Annuity — Not  generally  apportionable — ^^An  an- 
'  nutty  of  $1^00  per  annum  from  the  date  of  my 
decease  during  ail  the  period  of  her  natural 
Hfey  to  be  paid  by  my  wife  out  of  the  proceeds 
and  profits  of  the  business j^*  not  within  any 
exception  to  the  old  rule — Mc Keen's  Appeal  (6 
IVr.  47 g)  followed. 

Case  stated,  in  which  Franklin  Stewart,  ad- 
ministrator of  Amelia  Stewart,  was  plaintiff,  and 
Louisa  Swaim,  executrix  of  William  Swaim,  was 
defendant,  showing  the  following  facts: — 

William  Swaim  died  April  7,1877.  His  will 
contained  the  following  item : — 

**  r  give  and  bequeath  unto  Amelia  Stewart,  wife  of 
Franklin  Stewart,  M.D.,  an  annuity  of  fifteen  hundred 
dollars  per  annum  from  the  date  of  my  decease,  during 
all  the  period  of  her  natural  life,  to  be  paid  by  my  wife 
out  of  ihe  proceeds  and  profits  of  the  business  of  com- 
pounding and  selling  the  aforesaid  medicines,  to  be  car- 
ried on  by  her  my  said  wife;  in  case,  however,  the  said 
business  should  so  depreciate  as  to  produce  less  clear  pro- 
fits than  four  thousand  dollars  per  annum,  then  the  said 
annuity  to  Amelia  Stewart  shall  be  reduced  to  the  simi  of 
five  hundred  dollars  per  annum." 

Mrs.  Stewart  died  Dec.  7,  1877,  and  the  clear 
profits  for  the  first  year  after  testator's  death  were 
over  $4000.  If  the  Court  should  be  of  opinion 
that  Mrs.  Stewart's  representative  is  entitled  to 
an  apportioned  part  of  the  said  annuity,  then 
judgment  for  |iooo  with  interest  from  Dec.  7, 
1877,  or  from  April  7,  1878,  as  the  Court  may 
be  of  opinion ;  but  if  not,  then  judgment  for  the 
defendant. 

W,  H.  Washington  and  C.  S,  Patterson  (with 
them  Cuyler)y  for  plaintiff. 

Where  an  annuity  is  payable  out  of  a  fund 
that  accrues  at  certain  periods,  it  is  not  appor- 
tionable; but  out  of  a  fund  accruing  de  die  in 
diemy  it  is  apportionable. 

McKeen's  Appeal  was  where  testator  had  an 
interest  in  a  wire  factory,  of  which  the  books 
were  balanced,  an  account  of  stock  taken,  and 
the  profits  divided  on  the  first  day  of  each  year ; 
and  the  testator  spoke  of  it  as  **  the  yearly  divi- 


dend." In  the  case  stated,  there  is  no  time  when 
balances  are  to  be  struck,  or  anything  to  show 
that  the  profits  are  to  be  paid  at  fixed  times. 
Edw,  Hopkinsony  contra. 
**An  annuity  of  ;£ioo  per  annum  is  the  gift 
of  an  annual  sum  of  ;^ioo,  that  is  of  as  many 
sums  of  ;£ 1 00  as  the  donee  lives  years."  There 
is  a  condition  precedent  that  the  donee  live  the 
year  out. 

2  Roper  on  Legacies,  1481. 

Tracy  v.  Strong,  2  Conn.  659. 

Howell  V  Cornell,  2  Vroom,  374. 
A  distinction  has  been  taken  between  an  an- 
nuity and  the  accruing  interest  on  a  given  sum 
which  produces  the  same  amount ;  but  profits  and 
dividends  are  not  apportionable. 

2  Redf.  on  Wills,  475. 

3  W.  184. 

Foote's  Appeal,  22  Pick.  2^. 
McKeen's  Appeal,  6  Wr.  479. 

As  a  general  rule  a  legacy  does  not  carry  in- 
terest until  the  time  it  becomes  payable  by  the 
terms  of  the  bequest. 

Laporte  v.  Bishop,  1 1  H.  154. 

Bowman's  Appeal,  10  Casey,  19. 

Cooper  V,  Scott,  12  Sm.  141. 

C.  A.  V. 
July  12,  1879.  The  Court.  The  rigor  of 
the  common  law  rule  against  the  apportionment 
of  rents,  annuities,  and  other  periodical  payments 
in  respect  of  time  has  frequently  been  the  sub- 
ject of  comment  by  legal  writers,  and  its  hard- 
ships have  been  to  some  extent  ameliorated  in 
modern  times  by  the  recognition  of  certain  well- 
defined  exceptions,  as  in  cases  where  an  annuity 
is  given  in  lieu  of  dower,  or  for  the  separate 
maintenance  of  married  women,  or  for  the  sup- 
port of  children,  or  where  it  consists  of  interest 
or  of  other  sums  accruing  de  die  in  diem.  In 
England  the  rule  has  been  cut  up  and  abrogated 
by  the  Statute  of  Apportionment,  4  Will.  IV.  Ch. 
22,  which  enacts  that  all  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  all 
other  payments  due  at  a  fixed  period,  shall  be 
apportioned,  so  that  on  the  death  of  the  person 
interested  therein  his  executor  shall  be  entitled 
to  his  proportion  of  such  payments.  We  have 
no  similar  statute  in  Pennsylvania,  so  that  the 
rule  remains  as  at  common  law,  modified  only  by 
the  exceptions  which  have  been  referred  to. 

The  case  before  us  is  clearly  not  within  any  of 
the  exceptions,  unless  it  can  be  regarded  as  a  case 
in  which  the  annuity  bequeathed  is  of  a  sum  ac- 
cruing de  die  in  diem.  It  has  been  frequently 
ruled  that  dividends  are  not  an  exception,  and  I 
am  not  aware  that  any  case  has  been  brought 
within  the  exception  where  the  payment  is  of  a 
sum  which  in  rerum  natura  cannot  be  ascer- 
tained until  the  end  of  the  year.  In  McKeen's 
Appeal  (6  Wr.  479),  the  bequest  was  of  the  tes- 
tator's yearly  dividend  arising  from  a  partner- 
ship in  which  he  was  interested  as  copartner,  that 
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is,  it  was  the  testator's  share  of  the  profits  made 
and  declared  in  any  particular  year,  and  it  was 
held  that  this  was  not  apportionable,  because  at 
no  time  in  the  year  preceding  the  time  when  the 
profits  were  declared  could  it  be  determined  how 
much  of  it  had  been  earned.  Whether  the  busi- 
ness of  any  particular  year  is  to  result  in  a  profit 
or  a  loss  cannot  be  determined  at  any  time  before 
the  end  of  the  year,  for  even  if  large  profits 
should  be  made  up  to  a  particular  date  within  the 
year,  yet  it  is  obvious  thiat  they  may  all  be  swept 
away  by  losses  which  may  happen  in  the  remain- 
der of  the  year.  Where,  therefore,  the  contin- 
gency upon  which  the  annuity  depends  can  only 
be  ascertained  at  the  end  of  the  year,  there  can 
be  no  presumption  of  an  intention  to  give  pro- 
fits de  die  in  diem,  McKeen's  Appeal  does  not 
seem  to  be  distinguishable  in  principle  from  the 
present  case.  ' 

Here  the  bequest  to  Amelia  Stewart  was  in  ex- 
press words,  of  **  an  annuity  of  1 1500  per  an- 
num from  the  date  of  my  decease,  during  all  the 
period  of  her  natural  life,  to  be  paid  by  my  wife 
out  of  the  proceeds  and  profits  of  the  business  to 
be  carried  on  by  her.**  **In  case,  however,  the 
said  business  should  so  depreciate  as  to  produce 
less  clear  profit  than  J4000  per  annum,  then  the 
said  annuity  shall  be  reduced  to  the  sum  of  $500.'* 
Now  it  is  quite  plain  that  whether  the  annuitant 
should  receive  J 1500  or  $500  per  annum  could 
only  be  determined  by  an  examination  of  accounts 
at  the  end  of  the  year  to  ascertain  whether  the 
clear  profit  of  J4000  had  been  made.  The  tes- 
tator could  not,  therefore,  have  intended  that  any 
sum  should  become  due  to  the  annuitant  until  the 
end  of  the  year.  When  the  testator  says  *  *  J 1 500 
per  annum  from  the  date  of  my  decease,*'  he 
evidently  means  nothing  else  than  to  designate 
the  time  when  each  annual  payment  shall  become 
due,  and  this  is  fully  confirmed  by  the  subsequent 
provision  that  unless  the  clear  profits  of  his  wife's 
business  shall  reach  in  any  one  year  the  sum  of 
$4000,  the  annuitant  at  the  end  of  that  year  shall 
receive  only  $500.  The  profits  out  of  which  the 
larger  sum  is  to  be  payable  are  not  the  profits 
which  may  be  made  de  die  in  dienty  but  the  pro- 
fits which,  at  the  end  of  the  year,  may  appear  to 
have  been  made  within  the  whole  year.  Indeed, 
the  profits,  as  such,  were  not  bequeathed  to  Amelia 
Stewart.  The  business  was  to  be  carried  on  by 
the  widow  of  the  testator.  What  was  bequeathed 
to  the  annuitant  was  a  yearly  sum  of  J1500  or^ 
I500,  as  the  case  might  be,  to  be  derived  from 
the  annual  profits  of  the  business  to  be  carried 
on  by  the  widow.  There  is  no  indication  of  an 
intention  on  the  part  of  the  testator  that  any 
portion  of  the  profits  accruing  de  die  in  diem 
should  belong  to  the  annuitant. 

Upon  the  law  as  stated  in  this  State  the  case  is 
with  the  defendant.     If  it  should  seem  to  be  in 


any  respect  harsh  or  illiberal,  let  it  be  remem- 
bered that  those  rules  of  the  common  law  which 
by  original  adoption  and  long  recognition  have 
become  a  part  of  the  substance  of  our  own  laws 
can  only  be  eradicated  or  remoulded  into  more 
convenient  forms  by  an  exercise  of  legislative 
power.    Judicis  est  jus  dicere  non  dare. 

Judgment  for  the  defendant  on  the  case  stated. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  Sept  16, 1879. 

Sloan  and  Wife  v.  Green. 

Practice — Process — Service    of    summons — Set 
aside  where  party  decoyed  into  the  jurisdiction 
of  the  Court —  Costs  for  depositions. 
Rule  to  set  aside  service  of  summons  in  an  ac- 
tion of  trespass. 

The  depositions  showed  that  Green,  a  consta- 
ble of  Delaware  County,  Pa.,  having  made  dis- 
traint against  Mrs.  Sloan,  was  induced  to  come 
to  Philadelphia  to  receive  from  her  attorney  the 
amount  due,  her  husband  assuring  Green  that 
**  no  writ  of  any  kind  would  be  served  on  him." 
As  he  was  leaving  the  attorney's  office,  however, 
he  was  served  with  this  writ,  Sloan  pointing  him 
out  to  the  deputy  sheriflf. 

H,  Plec^ants.Jr,^  for  the  rule. 
The  policy  of  the  law  privileges  public  officers 
from  being  harassed  by  legal  procedure  while  in 
the  discharge  of  their  duties. 
Morgan  v.  Bower,  I  Dallas,  295. 
Bolton  V.  Martin,  Id.  296. 
Miles  t'.  McCullough,  i  Binn.  71. 
Huddeson  v,  Prizer,  9  Phila.  65. 
A  party  should  not  be  served  where  he  has 
been  decoyed  into  the  jurisdiction  of  the  Court 
by  the  plaintiff  or  plaintiffs  agent. 
Reed  v.  Williams,  5  Dutch.  385. 
Sugar  Refinery  v.  Mathieson,  2  Cliff.  304. 
Carpenter  v,  Spooner,  2  Sanf.  717. 
Metcalf  V,  Clark,  41  Barb.  45. 
Hevener  v.  Heist,  9  Phila.  274. 
Having  accepted  the  benefits  of  her  husband's 
fraud,  the  plaintiff  cannot  escape  liability  by  de- 
nying his  agency. 

Horter  v,  Silliman,  3  Wkekly  Notes,  405. 
Wright  V,  Burbank,  14  Sm.  251. 
Musscr  V,  Hyde,  2  W.  &  S.  317. 
Wharton  on  Agency,  J  89, 477. 

The  Court.  On  the  authority  of  Hevener  r. 
Heist  (9  Phila.  Rep.  274),  we  will  make  this  rule 
absolute ;  but  having  turned  the  plaintiff  out  of 
Court,  we  cannot,  as  requested  by  defendant's 
counsel,  tax  the  cost  of  taking  depositions  as  costs 
to  be  recovered  as  in  the  case  of  a  judgment  for 
defendant. 

Rule  absolute. 

[(y.  King  V.  Embrey,  5  Weekly  Notes,  97.] 
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^ttprente  Court. 


Oct  &  Nov.  '78,  92.  Nov.  II,  1878. 

Commonwecdth  ex  rel.  Whelen  v.  Select 
and  Common  Councils  of  the  City  of 
Pittsburgh* 

Municipal  corporations  —  City  of  Pittsburgh  — 
Fenn  Avenue  bonds  —  Funded  debt —  Act  of 
April  2y  1870  and  supplements — Act  of  April 
6,  iSjo — Act  of  May  j6,  1857 —  Constitutional 
law— Art,  IX,  §  8,  and  Art,  XV,  §  2— Man- 
damus, 

The  bonds  issued  tinder  the  provisions  of  the  Act  of  April 
2,  1870,  and  its  supplements,  for  the  improvement  of  Penn 
Avenue  and  other  avenues  and  streets  in  the  city  of  Pitts- 
burgh, are  the  bonds  of  the  city  of  Pittsburgh  and  a  part 
of  its  funded  debt. 

That  the  improvements  were  made  through  commis- 
sioners is  inmiateriaL 

City  of  Philadelphia  v.  Field,  8  Sm.  320,  followed. 

Per  Paxson,  J.  The  plain  object  of  the  provision  in 
the  Penn  Avenue  Act  for  the  assessment  of  the  cost  of  the 
improvements  upon  the  abutting  properties,  was  to  provide 
a  fund  out  of  which  the  city  should  be  reimbursed  in  whole 
or  in  part,  for  the  outlay.  The  bondholders  have  nothing 
to  do  with  it. 

Semble,  that  the  latter  part  of  the  proviso  contained  in 
the  1 2th  section  of  the  Act  of  May  16,  1857,  was  not  a 
contract  with  the  tax-payers  but  merely  a  limitation  on  the 
taxing  power  of  the  city  which  could  be  repealed  by  the 
I^egislature  at  will. 

SembU,  that  the  Act  of  April  6,  1850,  and  the  Act  of 
May  16,  1857,  were  repealed  pro  tanto,  by  the  Act  of 
April  2, 1870  (the  Penn  Avenue  Act),  and  its  supplements. 

The  contracts  for  the  improvements  having  been  entered 
into  prior  to  January  i,  1874,  and  some  of  the  bonds  hav- 
ing been  issued  thereafter : 

ffeitl,  that  it  was  the  contracts,  and  not  the  bonds  issued 
to  pay  liabilities  that  had  accrued  thereunder,  which  in- 
creased the  debt  of  the  city. 

Held,  further,  that  Article  IX.  section  8,  and  Article 
XV.  section  2,  of  the  Constitution,  being  prospective  in 
their  operation,  did  not  apply. 

The  municipal  authorities  having  failed  to  provide  for 
the  payment  of  the  interest  of  these  bonds  : 
Held,  that  mandamus  was  the  proper  remedy. 

City  of  Williamsport  v.  Commonwealth  ex  rel,  Bair,  3 
Norris,  487;  4  Weekly  Notes,  385,  distinguished  by 
Agnew,  C.  J. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 


This  was  an  application  by  the  Commonwealth 
at  the  relation  of  Henry  Whelen,  for  a  mandamus 
to  the  Select  and  Common  Councils  of  the  city 
of  Pittsburgh,  to  provide  for  the  payment  of  the 
interest  of  $5,823,800  of  bonds  issued  under  the 
provisions  of  the  Act  of  April  2,  1870  (the  Penn 
Avenue  Act),  and  its  supplements.  An  alterna- 
tive writ  having  issued,  the  respondents  made  a 
return  to  which  the  relator  demurred,  and  the 
case  was  heard  in  the  Court  below  on  the  de- 
murrer. 

The  petition  of  the  relator  set  forth  inter  aHa^ 
that  he  was  the  holder  of  $9500  of  the  bonds  of 
the  city  of  Pittsburgh,  issued  under  the  provisions 
of  the  Act  of  April  2,  1870,  and  its  supplements, 
for  the  improvement  of  Penn  Avenue  and  other 
avenues  and  streets  in  the  city,  and  that  he  was 
the  agent  of  the  Pennsylvania  Company  for  In- 
surance on  Lives  and  Granting  Annuities,  and  of 
others,  individuals  and  corporations,  holders  of 
large  amounts  thereof;  that  said  bonds  bore  inter- 
est, a  portion  at  the  rate  of  six  per  cent,  and  a 
portion  at  the  rate  of  seven  per  cent,  per  annum, 
payable  semi-annually ;  that  the  interest  thereon 
was  in  arrear  and  unpaid ;  that  it  was  the  duty  of 
the  respondents  to  assign  and  appropriate  annu- 
ally out  of  the  revenue  of  the  city  derivable  from 
all  sources,  sufficient  moneys  for  the  payment  of 
the  interest  of  the  funded  debt  of  the  city,*  and 
to  provide  the  same  by  directing  the  assessment 
and  collection  of  the  necessary  taxes;  and  that 
they  had  failed  to  assign  and  appropriate  **any 
moneys  for  the  payment  of  the  interest  of  the 
funded  debt  of  said  city  so  as  aforesaid  in  arrear." 

The  respondents  in  their  return,  admitting 
that  the  bonds  were,  in  form,  bonds  of  the  city, 
and  that  they  were  issued  under  the  provisions  of 
the  Act  of  April  2,  1870,  and  its  supplements, 
for  the  improvement  of  Penn  Avenue  and  other 
avenues  and  streets  in  the  city,  denied  that  the 
city  was  in  any  way  liable  therefor,  claiming  that 
these  Acts  were  the  only  authority  for  their  issue, 
that  the  bonds  authorized  thereby  were  bonds 
payable  only  out  of  the  moneys  to  arise  from  the 
assessments  directed  to  be  made  upon  the  proper- 
ties abutting  on  the  avenues  and  streets  for  the 
improvememt  of  which  they  might  be  respectively 
issued ;  and  that  of  this  the  holders  of  the  bonds 
had  due  notice,  the  bonds  themselves  containing 
a  recital  that  they  were  issued  under  the  provis- 
ions of  these  Acts.  They  also  claimed  that  the 
bonds  were  not  a  part  of  the  funded  debt  of  the 
city ;  that  the  Legislature  had  provided  a  fund — 
the  moneys  to  arise  from  the  assessments — out  of 
which  they  were  payable ;  and  that  they  (the  re- 
spondents) had  no  authority  to  levy  a  general 
tax  or  any  tax,  or  to  assign  and  appropriate  any 
moneys  out  of  the  general  revenue  of  the  city,  for 

*  In  accordance  with  the  Acts  of  April  6,  1850  (P.  L. 
407),  and  March  19,  1873  (P.  L.  317). 
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the  payment  of  the  interest  thereon.  They  also 
averred  that  $3,689,200  of  the  bonds  had  been 
issued  since  January  i,  1874,  contrary,  as  they 
claimed,  to  the  provisions  of  Article  IX.  section 
8,  and  Article  XV.  section  2,  of  the  Constitution. 
They  did  not  aver,  however,  that  the  contracts  for 
the  improvements  for  which  they  were  issued,  had 
been  entered  into  since  that  time. 

The  Act  of  April  2,  1870  (P.  L.  796),  en- 
titled **  An  Act  to  provide  for  the  improvement  of 
Penn  Avenue  and  other  avenues  and  streets  in 
the  city  of  Pittsburgh**  (the  25th  section  of  which 
provided  that  it  should  not  take  effect  until  ap- 
proved by  the  city  councils),  authorized  the 
owners  of  property  abutting  on  Penn  Avenue  to 
elect  five  of  their  number,  citizens  of  Pittsburgh, 
**  Commissioners  of  the  Penn  Avenue  improve- 
ment;'* and  provided,  inter  alia^  that  these 
commissioners  should  superintend  and  control  the 
improvement  of  the  avenue,  determine  the  kind 
of  pavement  to  be  used,  contract  for  the  grading, 
curbing  and  paving  as  to  them  might  seem  best, 
etc.  etc. ;  that  the  contracts  (which  were  to  be 
awarded  after  due  public  notice,  to  the  lowest 
and  best  bidders),  should  be  made  in  the  name 
of,  and  the  bonds  of  the  contractors  (with  sure- 
ties to  be  approved  by  the  commissioners),  given 
to  the  city ;  and  authorized  the  commissioners  to 
institute  suit  in  the  name  of  the  city  to  enforce 
their  performance.  It  also  provided  that  the  city 
engineer  should*  furnish  the  proper  grades  and 
lines,  and  see  that  the  work  was  done  in  this  re- 
spect in  accordance  with  the  city's  ordinances 
and  regulations ;  and  that  upon  the  completion 
of  the  work  to  the  satisfaction  of  the  commis- 
sioners, the  avenue  should  be  under  the  control 
of  the  city. 

The  9th  section  of  the  Act  provided  that  '<  all 
contracts  made  by  said  commissioners,  for  the 
payment  of  money,"  should  provide  for  its  pay- 
ment "out  of  the  funds"  thereinafter  provided 
for  the  improvement,  and  the  12th,  13th,  14th, 
and  15th  sections  provided  as  follows,  viz. : — 

Section  12.  For  the  puqx^se  of  providing  for  the  pay: 
ment  of  the  cost  and  expense  of  said  improvement  the 
said  commissioners  shall  be  authorized  from  time  to  time, 
as  the  work  progresses,  to  make  requisition  upon  the 
mayor  of  the  city  of  Pittsburgh  for  the  issue  of  bonds  of 
said  city,  in  such  sums  as  they  deem  best ;  and  it  shall  be 
the  duty  of  the  said  mayor  to  make  and  execute  bonds  in 
the  name  of  said  city,  to  an  amount  not  exceeding  the 
amount  of  the  contract  price  for  said  work,  and  the  in- 
cidental expenses  attending  the  same ;  said  bonds  shall  be 
known  as  Penn  Avenue  Bonds ;  Ihey  shall  be  signed  by  the 
mayor  and  countersigned  by  the  controller,  and  sealed 
with  the  corporate  seal  of  said  city;  they  shall  be  all  of 
the  same  date,  and  they  shall  be  payable  twelve  years 
after  date,  and  redeemable  at  any  time  at  the  option  of 
said  city ;  they  shall  bear  interest  at  the  rate  of  seven  per 
centum  per  annum,  payable  semi-annuallv  from  date, 
principal  and  interest  payable  at  the  office  of  the  treasurer 
of  the  city  of  Pittsburgh ;  the  said  bonds  shall  be  free  of 
taxation. 


Section  13.  When  said  bonds  have  been  signed  by  the 
mayor,  and  sealed  with  the  corporate  seal,  they  shall  be 
delivered  to  the  city  controller,  who  shall  register  them  ia 
a  book  to  be  kept  for  that  purpose ;  he  shall  then  counter- 
sign the  same  and  deliver  them  to  the  said  commissionen, 
and  take  their  receipts  therefor. 

Section  14.  Said  commissioners  shall  be  authorized  to 
negotiate  said  bonds  in  such  manner  as  they  may  think 
best,  and  for  such  prices  as  may  be  obtained  for  the  same, 
not  less  than  par,  and  shall  pay  all  moneys  received  there- 
from to  the  treasurer  of  the  city  of  Pittsburgh,  and  repoit 
to  the  controller  the  number  of  bonds  sold  and  the  aoKmat 
received  therefor ;  and  before  delivering  the  same  to  the 
purchaser,  they  shall  be  countersigned  by  the  said  com- 
missioners. 

Section  15.  All  moneys  received  by  the  city  treasurer 
from  the  sale  of  said  bonds  shall  be  kept  by  him  m  t 
separate  fund,  and  paid  out  on  requisition  of  said  com- 
missioners, accompanied  with  an  affidavit  of  the  secretaiy 
or  a  member  of  said  commission,  that  work  has  been  done 
or  materials  furnished  to  the  amount  of  said  requisitioa, 
and  that  the  money  is  required  for  payment  of  the  same; 
all  moneys  received  by  the  city  treasurer  shall  be  kept  in 
the  same  manner  and  subject  to  all  the  regulations  regard- 
ing other  moneys  of  the  city,  except  that  he  shall  keep  a 
separate  account  of  the  same ;  all  interest  received  upon 
the  same  shall  be  credited  to  this  fund. 

The  Act  provided  further  that  the  commis- 
sioners should,  upon  the  completion  of  the  work, 
assess  the  cost  of  the  improvement  (which  should 
be  taken  to  be  the  amount  of  bonds  sold,  and  the 
interest  thereon  to  the  first  day  of  October  pre- 
ceding), equally  per  foot  front  upon  the  property 
abutting  on  the  avenue,*  and  file  a  schedule  of 
their  assessments  (which  should  be  liens  upon  the 
property  to  the  depth  of  120  feet),  in  the  office 
of  the  prothonotary  of  the  county;  that  these  as- 
sessments should  be  payable  at  the  office  of  the 
city  treasurer,  in  ten  equal  annual  instalments, 
with  interest  at  seven  per  cent,  per  annum,  of 
which  the  first  should  be  payable  on  the  first  day 
of  October  succeeding  the  time  of  making  the 
assessment;  and  that,  in  cases  of  defauh,  they 
should  be  collected  by  the  city  attorney. 

The  22  section  of  the  Act  provided  that — 

**  All  moneys  received  from  assessments  shall  be  appro- 
priated, under  the  direction  of  the  finance  committee  of 
the  councils  of  the  city  of  Pittsburgh,  to  the  payment  of 
the  interest  and  the  redemption  of  the  bonds  which  maf 
be  issued  for  said  improvement;  if  any  interest  shall  be- 
come due  on  said  bonds  where  there  is  no  fund  from 
which  to  pay  the  same,  the  councib  of  the  city  of  Pitts- 
burgh shall  be  authorized  to  make  a  temporary  loan  fbr 
the  purpose  of  paying  the  same." 

The  Act  provided  further,  that  the  city  coun- 
cils might,  **  whenever  the  owners  of  a  majority 
in  interest  of  the  property  abutting  upon  any 
other  street  or  avenue"  in  the  city  ^ould  ''de- 
sire to  avail  themselves  of  the  privileges  con- 
tained in  this  Act,**  extend  its  provisions  to  such 
street  or  avenue,  direct  the  grading  and  paving 

*  See  Seely  v.  City  of  Pittsburgh,  i  Norris,  360;  s.  c 
3  Weekly  Notes,  413,  and  Bidwell  v.  Same,  4  Norris, 
412;  s.  c.  5  Weekly  Notes,  41. 
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of  the  same  I  and  authorize  the  election  of  com- 
missioners therefor. 

The  supplemental  Act  of  February  i,  1871 
(P.  L.  17),  repealed  the  provisions  of  the  12th 
section  of  the  original  Act,  that  the  bonds  should 
be  redeemable  at  any  time  at  the  option  of  the 
city,  and  authorized  and  directed  the  city  trea- 
surer to  register  any  of  them  that  might  be  pre- 
sented for  that  purpose.  The  other  supplements 
are  immaterial.* 

After  argument,  before  Collier  and  Bailey, 
J  J.  (Stowe,  p.  J.,  being  a  holder  of  some  of  the 
bonds,  did  not  sit),  the  Court  were  equally  di- 
vided in  opinion,  and  judgment  was  thereupon 
entered  on  the  demurrer  in  favor  of  the  respond- 
ents, Bailey,  J.,  in  an  opinion  filed,  saying  inter 
alia  .* — 

**  It  will  be  seen  how  scrupulously  the  city  has 
been  excluded  from  every  right  and  duty,  under 
this  Act.  It  shall  not  select  the  commissioners, 
nor  issue  the  bonds,  nor  control  the  amount  of 
the  issue,  nor  determine  the  character  or  cost  of 
the  pavement,  nor  make,  nor  regulate  any  con- 
tract, nor  negotiate  the  bonds,  nor  receive  the 
proceeds  into  its  treasury,  nor  supervise  their 
disbursement,  nor  determine  whether  the  con- 
tracts had  been  properly  fulfilled,  nor  whether 
the  street  was  good  or  bad,  nor  assess  the  cost, 
nor  correct  the  assessments,  nor  file  the  liens, 
nor  supervise  nor  enforce  their  collection,  nor 
receive  them  into  its  treasury  when  collected, 
nor  apply  them,  through  its  officers,  elected  for 
such  purposes,  to  the  payment  of  the  bonds,  or 
their  interest. 

**  It  is  quite  clear  that  the  Legislature  meant 
to  empower  the  commissioners  to  require  the 
issue  of  bonds  in  the  name  and  sealed  with  the 
seal  of  the  city,  and  to  command  the  officers  of 
the  city  as  their  servants,  as  they  might  require. 
It  is  equally  clear  that  these  bonds,  thus  issued, 
can  bind  the  city  no  further  than  the  Legislature 
has  disclosed,  either  expressly  or  by  necessary 
implication,  the  intention  that  they  should.  It 
is  not  clear  that  the  Legislature  intended  they 
should  be  a  debt  of  the  city  at  all.  To 
borrow  money  and  to  issue  bonds  therefor  are 
the  highest  acts  of  legislation.  Such  powers 
do  not  belong  to  a  municipal  corporation  as  an 
incident  of  its  creation.  To  be  possessed  they 
must  be  conferred  by  legislation.  (The  Mayor  v. 
Ray,  19  Wall.  475.  See  Com.  v,  E.  &  N.  E. 
R.  R.  Co.,  9  Har.  351 ;  Same  ex  rel  v.  Alle- 
gheny County,  I  Wr.  290  ]  Same  v.  Same,  43 
Id.  403.) 

**  The  city  councils  could  not,  under  the  Penn 
Avenue  Act,  have  issued  even  one  bond.  It 
conferred  no  power  upon  them,  and  these  bonds 
are  solely  the  creature  of  this  Act.     As  the  city 

*  See,  however,  the  Acts  of  March  20,  1872  (P.  L. 
474),  and  March  24,  1873  (P*  I-  409)' 


authorities  could  not  have  issued  these  bonds, 
even  had  they  so  desired  ;  and  the  Act  does  not 
expressly,  nor  by  implication,  declare  that  the 
city  shall  resort  to  taxation  (the  only  implied 
mode  of  paying  municipal  debts)  to  raise  one 
dollar  to  pay  principal  or  interest,  it  is  just  to  as- 
sume that  the  Legislature  did  not  so  intend.  It 
would  have  been  so  very  simple  a  matter  for  that 
body  to  have  said  that  the  city  was  to  pay  these 
bonds,  and  they  have  taken  such  great  pains  not 
to  say  it,  that  we  need  not  ascribe  its  absence  to 
mistake. 

**  Again  ]  the  Legislature,  in  the  manner  fully 
set  forth  in  the  return,  enacted  for  this  city  the 
system  of  local  assessments  for  the  opening, 
grading  and  paving  of  streets,  even  to  the  extent 
of  assessing  the  older  parts  of  the  city  for  the 
streets  on  which  they  abut,  though  these  had  been 
improved  by  general  taxation  long  years  before. 
(Magee  v.  City  of  Pittsburgh,  10  Wr.  358.) 

**  The  Penn  Avenue  Act  was  in  furtherptnce  of 
this  system.  The  locality  had  to  bear  the  burden. 
What  more  reasonable  than  that  the  citizens  of 
the  locality  should  control  the  expenditure  of 
their  own  money,  and  as  they  would  thereby 
furnish  a  street  for  the  whole  city,  that  they 
should  have  the  use  of  the  city  officials  and  ma- 
chinery to  aid  them.  The  theory  of  the  relator, 
however,  would  reverse  the  entire  system.  It 
would  throw  a  debt  of  millions  upon  the  whole 
city  for  a  purpose,  which  the  Legislature  had  for 
years  declared  was  a  local  improvement,  to  be 
paid  for  exclusively  by  the  locality  benefited. 
Such  a  reversal  of  an  established  system  of  legis- 
lation must  more  clearly  appear,  to  be  accepted 
as  the  intention  of  the  Legislature. 

**  Moreover,  in  establishing  this  system  of  local 
assessments  for  local  benefits,  the  Legislature,  by 
Act  of  the  6th  of  April,  1850,  required  the  city 
to  fund  its  debt,  and  to  provide  a  sinking  fund 
for  its  extinguishment,  and  therein  provided  by 
section  5,  *  that  it  shall  not  be  lawful  for  the  said 
councils  to  issue,  or  authorize  to  be  issued,  any 
bonds,  certificates  of  loan  or  of  indebtedness,  nor 
any  other  device  as  evidence  of  any  indebtedness 
for  or  on  account  of  any  contract  or  engagement 
or  undertaking,  hereinafter  entered  into  under 
the  authority  of  said  councils,  for  grading,  paving, 
repaving  or  repairing  any  streets,  lanes  or  alleys 
in  said  city,  or  for  sewerage  of  the  same.*  If 
this  section  was  not  repealed  by  the  Penn 
Avenue  Act,  councils  could  not  have  issued  these 
bonds.  The  section  was  not  repealed  by  nor 
referred  to  in  the  Act  of  1870.  The  law  does 
not  favor  repeals  of  statutes  by  implication, 
and  the  burden  is  upon  the  party  claiming  it, 
to  show  a  *  strong  and  clear  inconsistency,' 
between  the  Acts.  (Street  v.  Com.,  6  W.  &  S. 
212;  Society  v,  Philadelphia,  7  Cas.  181.) 
The  Act  of  1850  is  in  the  nature  of  a  contract 
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with  the  tax-payers,  and  that  of  1870  will  bear 
a  construction  perfectly  consistent  with  section  5 
of  the  former. 

** Still  further;  when  the  Legislature  passed 
the  Act  of  the  i6th  of  May,  1857,  assessing  per 
foot  front,  the  cost  of  the  old  streets  upon  the 
abutting  property,  which  had  been  for  years  taxed 
for  their  improvement,  in  consideration  of  such 
tax,  they  provided,  that  *  the  property  so  assessed 
and  taxed  as  aforesaid,  shall  not  be  liable  for,  or 
taxed,  or  assessed  at  any  time  thereafter,  for 
preparing,  grading  or  paving  on  any  other  street, 
lane,  alley  or  square  within  the  limits  of  the  said 
city.'  This  contract  was  not  repealed  in  terms 
by  the  Penn  Avenue  Act,  and  could  not  be  re- 
pealed by  any  implication  however  *  strong  or 
clear.*  The  Legislature,  therefore,  did  not  mean 
to  repeal  this  provision.  If  these  avenue  bonds 
are  a  debt  of  the  city,  and  the  principal  or  in- 
terest be  paid  out  of  the  city  taxes,  it  must  be 
done  in  violation  of  this  subsisting  contract,  the 
consideration  of  which  has  been  paid  by  the  old 
city. 

**  But  if  the  Legislature  did  intend  to  bind 
these  bonds  upon  the  city,  their  power  so  to  do 
is  more  than  doubtful.  A  highly  respectable  au- 
thority, the  Illinois  Supreme  Court,  has  adjudged 
repeatedly  upon  general  principles,  that  *  no  well 
regulated  mind  can  entertain  the  idea  that  it  is 
within  the  constitutional  competency  of  the 
Legislature  to  compel  any  one  of  our  many  cities 
to  issue  its  bonds,  against  its  will,  to  erect  a  park, 
or  for  any  other  improvement — to  force  it  to 
create  a  debt  of  millions — in  effect,  to  compel 
every  property  owner  in  the  city  to  give  his  bond 
to  pay  a  debt  thus  forced  upon  the  city.'  (People 
V.  Chicago,  51  111.  17;  Marshall  v.  Silliman,  61 
Id.  218.)  However,  our  own  case  of  Philadel- 
phia V.  Field  (8  Sm.  320)  holds,  that  it  is  com- 
petent for  the  Legislature  to  create,  without  the 
consent  of  the  city,  ministerial  officers,  who 
may  contract  a  debt,  of  which  the  same  Legis- 
lature may  compel  the  city  to  provide  means  of 
payment.  But  neither  Philadelphia  v.  Field,  nor 
any  other  case  which  the  zeal  of  counsel  has 
disclosed,  has  held  that  the  Legislatiu-e  can  au- 
thorize a  few  rural  property  holders  in  the  out- 
skirts of  the  city,  representing  nobody  but  them- 
selves, under  the  pretence  of  making  a  local 
improvement,  to  absorb  the  highest  legislative 
functions  of  the  councils  representing  the  whole 
city,  and  to  borrow  money  and  issue  bonds  of 
the  city,  which  shall  be  binding  upon  every  tax- 
payer. 

"Again,  the  citizens  of  the  older  wards,  under 
the  provisions  of  the  Act  of  the  i6th  of  May, 
1857,  paid  the  consideration  which  the  Legisla- 
ture had  declared  was  to  give  them  a  perpetual 
exemption  from  assessment  or  taxation  for  the 
improvement  of  other  streets.     To  hold  now 


that  the  Legislature  may  enact  that  the  bonds  for 
the  grading  and  paving  of  Penn  Avenue  shall  be 
binding  upon  the  whole  city,  and  that  a  tax  can 
be  levied  upon  the  older  wards  to  pay  the  interest 
thereon,  would  be  to  sustain  a  *  law  impairing 
contracts.  *  (See  Society  v.  Philadelphia,  7  Casey, 
182;  Philadelphia  t^.  Fox,  14  Sm.  181.) 

**  By  the  Acts  of  the  6th  of  April,  1850,  the 
i6th  of  May,  1851,  the  nth  of  April,  1862,  and 
others,  the  city  was  required  to  provide  a  sinking 
fund  for  the  extinguishment  of  certain  portions 
of  the  city  debt.  There  are  other  portions, 
which  are  not  entitled  to  this  security.  In  the 
latter  category  are  these  Avenue  bonds,  even  as- 
suming them  to  be  debts  of  the  city.  If  the 
term  be  more  than  an  idle  name,  and  *  funded' 
was  intended  to  distinguish  one  class  of  debts 
from  all  others,  that  must  be  the  'funded  debt*' 
for  whose  security  the  law  has  provided  the 
greatest  safeguards.  In  this  view,  we  must  as- 
sume that  the  *  funded  debt'  is  that  for  whose 
payment  the  sinking  fund  was  established,  and 
the  duty  imposed  upon  councils,  by  express  en- 
actment, to  provide  annually  for  the  interest, 
even  though  the  city  officers  should  go  unpaid. 
This  signification  of  *  funded  debt'  is  confirmed 
by  the  original  meaning  of  the  term  *  funds,' 
which  was  the  security  upon  which  loans  were 
advanced,  arul  by  the  mode  by  which  portions  of 
the  debt  of  the  British  Government  have  become 
'funded.'  (Wharton's  Law  Dictionary;  title 
'Funds.')  It  will  be  seen  that  it  was  deemed 
necessary  to  nuike,  in  express  terms,  the  railroad 
compromise  bonds  part  of  the  *  funded  debt'  of 
the  city,  by  Act  of  the  nth  of  April,  1862. 

"As  has  been  shown,  the  Act  of  1870  provides 
a  fund  for  the  payment  of  principal  and  interest 
of  these  bonds,  derived,  as  it  should  be,  from 
assessments  upon  the  limited  locality  for  whose 
benefit  the  expenditure  was  made,  and  appro- 
priates that  fund  to  this  exclusive  object.  From 
the  care  with  which  it  is  provided  that  these  as- 
sessments are  made  payable  *  at  the  office  of  the 
city  treasurer,'  and  not  even  *  to  the  treasurer,' 
as  is  the  phrase  used  when  the  Act  speaks  of  pay- 
ments of  the  proceeds  of  the  bonds,  and  the 
designation  of  a  special  committee  to  see  to  their 
application  to  the  exclusion  of  the  city  controller, 
it  would  seem  to  be  the  design  that  these  moneys 
should  not  go  into  the  treasury  of  the  city,  nor 
under  the  control  of  the  city  officers. 

**  But,  however  this  may  be,  the  fund  thus  ap- 
propriated is  a  trust,  which  could  be  diverted  to 
no  other  use.  (Maenhart  v.  New  Orleans,  2 
Woods,  108.)  It  is  not  a  fund  provided  for  the 
reimbursement  of  the  city,  but  as  the  Act  says 
*  for  the  redemption  of  the  bonds.'  No  duty  was 
imposed  upon  the  city  to  see  to  its  collection, 
and  no  right  was  conferred  upon  the  city  to  inte- 
rest itself  in  the  subject.     From  such  premises, 
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it  would  be  difficult  to  deduce  that  the  city  was 
bound  to  produce  still  another  fund,  and  that  by 
taxation  of  those  who  had  been  studiously  ex- 
cluded from  all  duties  and  rights  in  the  matter. 
(See  Navigation  Co.  v,  Newbern,  7  Jones,  N.  C. 
279;  U.  S.  ex  rel,  v.  New  Orleans,  2  Woods, 
230.) 

**  It  is  quite  clear  that  the  'approval*  by  coun- 
cils, of  the  Act  of  1870,  conferred  no  power 
upon  the  Commissioners  either  to  issue  these 
bonds,  or  to  make  them  binding  upon  the  city, 
because — first,  the  Legislature  had  not  clothed 
the  councils  with  power  to  borrow  money  for  this 
purpose,  and  there  was  nothing  they  could  dele- 
gate ;  second,  if  they  possessed  the  power  they 
could  not  delegate  it.  'Among  the  primal  axioms 
of  jurisprudence,  political  and  municipal,  is  to  be 
found  the  principle  that  an  agent,  unless  expressly 
empowered,  cannot  transfer  his  delegated  au- 
thority to  another,  more  especially  when  it  rests 
in  a  confidence,  partaking  the  nature  of  a  trust, 
and  requiring  for  its  due  discharge,  understand- 
ing, knowledge,  and  rectitude.'  (Parker  v. 
Com.,  6  Barr,  515 ;  Philadelphia  v.  Fox,  supra). 
And  third,  the  Act  of  tbe  6th  of  April,  1850, 
section  5,  provides  not  only  '  that  it  shall  not  be 
lawful  for  councils  to  issue,'  but  *to  authorize  to 
be  issued  any  bonds,'  or  any  other  device,  as 
evidence  of  indebtedness  thereafter  for  grading 
or  paving  any  street,  lane,  or  alley  in  the  city. 

"And  we  have  seen  the  character  of  this  *  ap- 
proval' by  councils.  From  the  manner  in  which 
this  action  was  had,  it  would  seem  impossible 
that  any  councilman  could  have  thought  he  was 
thereby  binding  the  city  in  a  solemn  manner  to 
the  payment  of  an  unlimited  debt. 

"And  of  all  this,  the  relator  and  every  pur- 
chaser of  one  of  these  bonds,  are  charged  by  law 
with  the  knowledge.  Upon  the  face  of  these 
bonds,  in  conspicuous  type,  was  printed,  *  Penn 
Avenue  Bonds;'  the  Act  of  the  2d  of  April, 
1870,  was  set  forth  as  the  authority  for  their  issue, 
and  the  counter-signatures  of  the  Commissioners 
of  the  Avenue  distinguished  them  from  all  other 
bonds  upon  which  the  city  seal  appeared ;  all  in 
a  manner  to  challenge  attention. 

"Of  this  state  of  facts,  the  law  says:  'every 
man  is  chargeable  with  notice  of  that  which  the 
law  requires  him  to  know,  and  of  that  which, 
after  being  put  upon  inquiry,  he  might  have  as- 
certained by  the  exercise  of  reasonable  diligence. 
Every  dealer  in  municipal  bonds,  which  upon 
their  face  refer  to  the  statute  under  which  they 
were  issued,  is  bound  to  take  notice  of  the  statute 
and  all  its  requirements.'  (McClure  v,  Oxford, 
4  Otto,  432.)  The  Supreme  Court  of  this  State, 
speaking  upon  this  subject,  in  relation  to  the 
railroad  bonds  of  this  county,  used  this  language : 
*  Every  holder  and  receiver  of  the  bonds  had 
notice    ...    for  there  on  the  face  of  the 


bond,  it  was  plainly  said  it  was  "  given  in  pursu- 
ance of  the  Act  of  Assembly  of  the  24th  of 
February,  1853."  That  Act  was  a  public  law,  of 
which  brokers  and  their  customers  were  bound 
to  take  notice,  as  well  as  other  people.  In  the 
bond  there  was  an  express  reference  to  the  Act, 
and  in  the  Act  the  condition  was  expressed  in 
unmistakable  English.'  (Com.  ex  rei.  v,  Alle- 
gheny Co.,  8  Casey,  230.) 

"And  this  knowledge  on  the  part  of  the  relator 
is  charged  in  the  return,  admitted  by  the  demur- 
rer, and  conceded  by  his  counsel. 

"  Under  these  circumstances,  the  bondholder 
can  blame  no  one  but  himself,  if  he  failed  to 
know  that  these  bonds  had  not  been  issued  by 
city  authority ;  that  he  had  no  contract  with,  nor 
claim  upon  the  tax-payers  of  the  city,  and  that 
he  must  look  to  the  fund  which  the  statute  pro- 
vided for  his  payment ;  and  that  it  would  be  a 
great  wrong  upon  the  citizens  of  Pittsburgh,  could 
they  be  taxed  to  pay  either  principal  or  interest. 

"In  my  opinion,  the  mandamus  should  be  re- 
fused." 

The  relator  took  this  writ,  assigning  for  error 
the  entry  of  judgment  for  the  respondents. 

Geo,  Shiras  Jr,y  ^xiAJohn  G.  Johnson  (JIf, 
W,  Acheson  with  them),  for  the  plaintiff  in 
error. 

These  bonds  are  in  form  city  bonds.  The 
Act  of  April  2,  1870,  authorizes  their  issue  by 
the  city,  makes  them  payable  at  the  city  trea- 
surer's and  in  no  way  limits  the  city's  liability. 
Councils  virtually  adopted  the  Act  by  passing 
ordinances  for  the  election  of  commissioners  in 
accordance  with  its  provisions.  The  contracts 
entered  into  under  it  were  made  with  the  city 
an^  the  bonds  of  the  contractors  given  to  the 
city.  Nor  is  there  anything  on  the  face  of  the 
bonds  to  limit  the  city's  liability.  The  power  to 
raise  a  temporary  loan  for  payment  of  interest  on 
these  bonds  conferred  by  this  Act  upon  councils 
would  only  have  been  given  in  the  case  of  a  city 
debt.  The  Legislature  intended,  we  concede, 
to  fully  indemnify  the  city  by  the  assessments 
upon  the  abutting  properties,  but  not  to  make 
such  assessments  the  basis  on  which  and  the  sole 
fund  out  of  which  these  bonds  were  to  be  paid. 
Purchasers  at  par,  as  provided  by  the  Act,  could 
never  have  been  found,  had  such  been  the  legis- 
lative intent ;  nor  could  sect.  12  of  the  Act  be 
equitably  carried  out  which  authorizes  the  city  to 
redeem  such  bonds  as  it  may  choose,  for  the  fund 
realized  from  the  assessments  would  in  such  case 
be  a  trust  fund  which  the  bondholders  might 
claim  to  share  pro  rata.  The  Act  of  April  2, 
1870,  is  constitutional  in  its  provisions. 
Philadelphia  v.  Field,  8  Sm.  320. 
Thomas  v,  Leland,  24  Wend.  65. 
County  V,  Sharswood,  7  W.  &  S.  16. 

Independent  of  the  Act  of  1870,  the  bonds  in 
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question,  having  been  issued  for  legal  and 
authorized  municipal  debts,  are  valid  obligations 
of  the  city  and  binding  according  to  their  tenor. 

Commonwealth  ex  reL  v.  Councils  of  Pittsburgh,  5 
Wr.  278. 

City  of  Williamsport  v.  Commonweoltli,  3  Norris, 
487 ;  s.  c.  4  Weekly  Notes,  385. 

Allegheny  City  v.  McCIurkan,  2  Harris,  83. 
These  bonds  have  therefore  become  a  part  of 
the  funded  debt  of  the  city,  for  the  payment  of 
which  it  is  the  duty  of  councils  under  the  Act  of 
April  6,  1850,  sect.  3  (P.  L.  407)  to  provide. 

City  of  Pittsburgh  v,  Biggart,  4  Norris,  425  ;  s.  c,  5 
Weekly  Notes,  281. 

State  V.  Commissioners,  6  Ohio  St.  282. 

Commonwealth  v.  Pittsburgh,  10  Casey,  520. 

Commonwealth  v.  Allegheny  Co.,  7  Wright,  400. 

Gas  Light  Co.  v.  New  Orleans,  6  Reporter,  257. 
The  Act  of  April  6,  1850,  sect.  5,  is  only  in- 
tended to  prevent  councils  from  paying  in  bonds 
in  cases  of  contracts  entered  into  by  them,  but 
does  not  interfere  with  their  power  to  sell  bonds 
and  appropriate  the  proceeds  to  city  purposes. 
If  any  other  construction  be  placed  upon  this 
Act,  it  is  repealed  pro  tanto  by  the  Act  of  April 
2,  1870.  The  Act  of  May  16,  1857,  is  not  a 
contract  made  by  the  Legislature  with  the  tax 
payers.  There  is  no  consideration  for  such  a 
contract,  and  such  exemption  is  therefore  at  any 
time  revocable  by  the  Legislature. 

Christ  Church  v,  Philadelphia,  24  How.  300. 
The  Legislature  has  no  right  to  abate  any  of 
the  rights  of  sovereignty,  such  as  that  of  taxa- 
tion, so  as  to  bind  future  legislatures.     Any  con- 
tract to  that  effect  is  void. 

Mott  V.  Penna.  R  R.  Co.,  6  Casey,  9. 

Brick  Church  v.  New  York,  5  Cowen,  538. 

Bank  of  Easton  v.  Commonwealth,  10  Barr,  448. 

Western  Savings   Bank   v,    Philadelphia,  7  Casey, 
182. 

Dillon  on  Municipal  Corporations,  \  126. 

Layton  v.  New  Orleans,  12  La.  An.  515. 
Even  if  the  Act  of  1850  be  a  contract,  and 
binding,  it  exempts  part  only  of  the  city  pro- 
perty from  taxation  \  we  are  entitled  to  a  manda- 
mus for  a  tax  levy  on  the  residue. 

The  return  does  not  aver  that  all  the  contracts 
on  account  of  which  these  bonds  were  issued 
were  not  entered  into  before  January  i,  1874. 
Every  intendment  on  this  point  must  be  against 
the  return. 

Commonwealth  ex  rel,  v.  Commissioners,  I  Wright, 

237- 
Commonwealth  ex  reL  v.  Commissioners,  Ibid.  277. 
Moses  on  Mandamus,  213. 
High  on  Ex.  Rem.  J  474. 
These  bonds  having  been  issued  on  account  of 
contracts  all   presumably    entered   into   before 
January  i,  1874,  Art.  ix.  sect.  8,  and  Art.  xv. 
sect.  2  of  the  Constitution  of  Pennsylvania  can- 
not therefore  apply,  being  only  prospective  in 
operation. 

Lehigh  Iron  Co.  v.  Lower  Macungie  Township,  31 
Sm.  482. 


Agricultural  Society,   4  Wkeklt 
Co.,   2  Norris, 


Indiana  Co.   v. 
Notes,  481. 
Waitson  V,   Chester  &  Del.  R. 

254. 
Perkins  et  aJ,  v.  Slack  et  aL^  5  Weekly  Notes,  153. 
The  right  to  a  writ  of  mandamus  in  a  case  like 
the  present  is  indisputably  settled. 

Commonwealth  ex  rel,  v.  Pittsburgh,  10  Casey,  496. 
Commonwealth  ex  reL  v.  Allegheny  Co.,  i  Wright, 

237. 

Commonwealth  ex  reL  v.  Allegheny  Co.,  Ibid.  277. 

Van  Hoffman  v.  City  of  Quincy,  4  Wall.  535. 

High  on  Ex.  Rem.  Sec  369  et  seq. 
D,  r.  Watson,  /.  F,  Slagle,  and  Thos,  Mar- 
shall {Thos.  S.   BigeloWy  City  Solicitor,  with 
them),  contra. 

The  relator  must  show  an  express  authority 
delegated  to  the  City  of  Pittsburgh  to  issue  these 
bonds  upon  its  own  faith  and  credit,  otherwise 
they  are  ultra  vires  and  void. 

N.  Y.  Fire  Ins.  Co.  v.  Ely,  5  Conn.  567. 
No  such  power  is  delegated  by  the  Act  of 
April  2,  1870.  The  true  intention  of  that  Act 
is  local  improvement  by  local  taxation,  and  its 
true  construction  must  be  that  the  bonds  issued 
were  to  be  based  on  and  payable  out  of  the 
assessments  upon  the  properties  abutting  on  the 
avenues  improved.  There  was  no  intention  to 
impose  any  liability  on  the  city.  A  tax  cannot 
therefore  be  properly  assessed  on  the  city  at 
large. 

People  V,  Brooklyn,  4  N.  Y.  430. 

Slate  V,  Leavenworth,  2  Kansas,  61. 

Ackerman  v,  Desha  Co. ,  27  Ark.  457. 
Where  a  statute  prescribes  for  a  municij^al  cor- 
poration a  specific  mode  of  contracting,  that 
mode  must  be  strictly  observed,  nor  can  the 
city  officials  bind  it  to  any  greater  extent  or  in 
any  different  manner. 

City  of  Leavenworth  v.  Norton,  I  Kansas,  432. 

Rhinelander  v.  New  York,  24  How.  Pr.  304. 

City  of  Lafayette  v.  Cox,  5  Indiana,  39. 

McCracken  v.  San  Francisco,  16  Cal.  620. 

Farmers*  Ix)an  Bank  v,  Carroll,  5  Barb.  649. 

Head  et  al.  v.  Iris.  Co.,  2  Cranch,  127. 

Bank  of  U.  S.  v,  Dandridgc,  12  Wheaton,  64. 

Zottman  v.  San  Francisco,  20  Cal.  102. 

Nicholson  Pavement  Co.  v.  Painter,  35  Cal.  705. 

Police  Jury  v.  Britton,  15  Wall.  566. 

Commissioners  v.  Carter,  2  Kansas,  115. 

Dillon  on  Municipal  Corp.  610. 

Nor  can  the  city  be  estopped  from  denying  its 
liability  on  these  bonds  by  reason  of  any  re- 
citals therein.    Citizens  of  a  city  cannot  be  thus 
estopped  by  acts  of  the  city  officials. 
The  Mayor  v.  Ray,  19  Wall.  478. 
City  of  Baltimore  v.  Reynolds,  20  Md.  I. 
Purchasers  of  these  bonds  were  bound  to  take 
notice  of  the  provisions  of  the  statute  by  virtue 
of  which  they  were  issued. 

Commonwealth  ex  reL  v,  Allegheny  Co.,  8  Casey, 

230. 
McClure  v.  Township  of  Oxford,  4  Otto,  432. 
There  is  no  power  conferred  upon  Councils  by 
the  Act  of  April  2,  1870,  to  levy  such  a  tax  as  is 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


41S 


asked  by  the  relator.  A  specific  delegation  of 
power  must  be  shown,  and  the  construction  is 
strict  against  such  delegation. 

Cooley's  Taxation,  pp.  201,  202,  208,  209,  474,  and 

524. 
Cooley*s  Cons.  Lim.,  pp.  517,  518,  and  520. 

This  rule  is  adhered  to  with  particular  strict- 
ness in  the  case  of  a  municipal  corporation. 

Coolcy's  Cons.  Lim.,  p.  192. 

Green's  Brice's  Ultra  Vires,  p.  42,  and  note. 

South wark  R.  R.  Co.  v.  City,  1 1  Wright,  323. 

Commonwealth  ex  rel.  v,  E.  &  N.  E.  R.  R.  Co.,  3 
Casey,  351. 

Reed  v.  Toledo,  18  Ohio,  161. 
The  Act  expressly  authorizes  councils  to  raise 
a  temporary  loan  in  a  certain  contingency.  Such 
limited  power  would  not  have  been  conferred 
had  it  been  the  intention  to  make  it  their  duty 
to  levy  a  general  tax.  Expressio  unius  est  ex- 
cliisio  alterius. 

Broom's  Legal  Maxims,  *638. 
The  Act  of  April  6,  1850,  forbids  the  issuing 
of  bonds  by  the  city  on  account  of  any  contracts 
for  street  improvements.  There  is  no  such  clear 
inconsistency  between  this  Act  and  that  of  1870 
as  would  repeal  the  former  by  implication. 

Dwarris  on  Statutes,  674. 

Street  r.  Commonwealth,  6  W.  &  S.  212. 

Western  Savings  Fund  v,  Phila.,  7  Casey,  i8l. 

The  Act  of  May  16,  1857,  was  virtually  a  con- 
tract with  the  then  twelve  wards  of  the  city,  that 
if  the  property  then  in  the  wards  would  pay  the 
assessed  cost  of  all  streets  theretofore  improved, 
never  after,  under  any  pretext,  should  they  be 
taxed  for  future  street  improvement. 

Western  Savings  Fund  v.  Phila.,  7  Casey,  175. 

Philadelphia  v.  Fox,  14  P.  F.  Smith,  181. 

Dartmouth  College  v.  Woodward,  4  Wheat.  578. 

The  Binghamton  Bridge,  3  Wall.  51. 

The  assessments  made  under  the  Act  of  April 
2,  1870,  constitute  a  trust  fund  which  cannot  be 
applied  to  any  other  purposes  than  the  payment 
of  these  bonds. 

Maenhart  v.  New  Orleans,  2  Woods,  708. 
It  does  not  appear  that  there  is  not  now  suffi- 
cient of  this  fund  in  the  City  Treasurer's  hands 
to  pay  the  interest  due.  •  A  mandamus  cannot 
issue  until  the  remedy  provided  by  the  Act  has 
failed. 

Dillon  on  Municipal  Corp.,  401  and  402. 
Burroughs  on  Taxation,  492. 
Difficulty  in  enforcing  the  remedy  will  not 
justify  a  resort  to  other  means  of  payment  not 
provided  by  law. 

Neuse  River  Nav.  Co.  v,  Newbcme,  6  Jones,  204, 
Rees  V,  Watertown,  19  Wall.  717. 

If  the  Act  of  April  2,  1870,  does  confer  a 
general  power  of  taxation,  it  is  unconstitutional, 
in  that  it  virtually  vests  that  power  in  the  owners 
of  the  properties  abutting  on  the  improvements, 
while  it  should  be  and  remain  vested  only  in  the 
Commonwealth. 

Many  of  these  bonds  were  issued  after  January 


I,  1874.  This  issue  was  clearly  within  the  pro- 
hibition of  the  present  Constitution  of  Pennsyl- 
vania, Article  IX.,  Sec.  8. 

Nov.  18,  1878.  The  Court.  The  Act  of 
2d  April,  1870,  entitled  **An  Act  to  provide  for 
the  improvement  of  Penn  Avenue  and  other  ave- 
nues and  streets  in  the  city  of  Pittsburgh*'  (P.  L. 
796),  bears  upon  its  face  the  evidence  that  the 
Legislature  intended  a  system  by  which  the  city  of 
Pittsburgh  should  be  enabled  to  extend  its  streets 
and  avenues  from  time  to  time,  as  required  for 
its  convenience  or  pleasure.  The  immediate  oc- 
casion of  the  passage  of  the  Act  was  probably  the 
large  extension  of  the  city  limits  by  the  Act  of 
1867.  Said  extension  embraced  a  considerable 
amount  of  strictly  rural  territory,  used  and  cul- 
tivated, for  the  most  part,  as  farm  lands.  It  was 
considered  desirable,  during  a  period  of  inflation 
and  in  the  midst  of  expanding  values,  to  open 
broad  avenues  for  miles  through  these  farms,  to 
grade  down  hills,  fill  up  ravines,  and  curb  and 
pave  the  avenues  in  a  costly  manner.  The  Penn 
Avenue  Act  may  be  regarded  as  the  result  of  this 
condition  of  things.  We  will  not  stop  to  discuss 
its  wisdom.  It  is  enough  to  say  that  it  was  passed 
with  all  the  forms  necessary  to  a  legal  enactment, 
and  its  25  th  section  provides  that  said  Act  should 
not  take  effect  **  until  the  councils  of  the  city  of 
Pittsburgh  shall  have  approved  thereof.*'  The 
city  councils  having  approved  of  it,  and  proceeded 
to  act  under  it  in  the  opening  of  its  avenues,  the 
city  must  be  held  to  the  full  measure  of  its  legal 
responsibility  therefor. 

Without  going  into  unnecessary  detail,  the 
principal  features  of  the  Act  are  those  providing 
for  the  election  of  commissioners  by  the  owners 
of  property  abutting  on  the  street  to  be  improved, 
whose  duty  it  is  declared  to  be  to  control  and 
superintend  the  grading,  curbing,  and  paving; 
the  payment  of  the  cost  of  the  work  from  the 
proceeds  of  sales  of  bonds  of  the  city ;  the  assess- 
ment of  the  cost  upon  the  abutting  property, 
which  was  made  payable  in  ten  equal  annual  instal- 
ments with  seven  per  cent,  interest,  thereby  creat- 
ing a  fund  to  be  applied  under  the  direction  of  the 
finance  committee  of  councils  to  the  payment  of 
the  interest  on,  and  the  redemption  of,  the  bonds. 
Under  the  system  thus  briefly  sketched,  Penn 
Avenue  and  several  other  streets  and  avenues 
have  been  graded  and  paved,  and  bonds  of  the 
city,  amounting  to  over  J5 ,000,000,  have  been 
sold  in  the  market,  the  proceeds  paid  into  the 
city  treasury,  and  drawn  out  upon  the  orders  of 
the  commissioners  in  payment  of  the  cost  of  the 
improvements  referred  to.  For  several  years  the 
city  paid  the  interest  upon  these  bonds  with 
promptness,  but  defaulted  for  the  year  1877, 
and  has  paid  no  interest  since. 

The  relator,  Henry  Whelen,  is  the  owner  of 
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I9500  of  these  bonds,  and  is  the  agent  of  seve- 
rad  corporations  and  individuals  who  are  large 
holders  of  the  same.  In  February,  1878,  he 
presented  his  petition  to  the  Court  below  pray- 
ing the  said  Court  to  award  a  writ  of  alternative 
mandamus,  commanding  the  councils  of  said 
city  to  show  cause  why  they  should  not  provide 
for  the  payment  of  the  interest.  To  the  writ 
thus  granted,  a  majority  of  the  councils  made  a 
return  denying  the  liability  of  the  city  upon  the 
bonds.  The  relator  filed  a  demurrer  to  the  re 
turn.  The  President  Judge  of  the  Court  below, 
being  the  owner  of  some  of  the  bonds,  declined 
for  that  reason  to  sit  at  the  hearing.  The  re- 
maining two  Judges  differed  in  opinion.  In 
order,  however,  that  the  case  might  be  brought 
to  this  Court,  they  entered  judgment  for  the  de- 
fendants, and  refused  the  writ  of  peremptory  man- 
damus. To  the  judgment  thus  entered,  tins  writ 
of  error  was  taken. 

That  the  writ  of  mandamus  is  a  proper  and 
appropriate  remedy  in  such  cases  is  settled  law. 
We  need  only  to  refer  to  Commonwealth  ex  reL 
Hamilton  v.  The  Councils  of  Pittsburgh  (10 
Casey,  496) ;  Commonwealth  ex  rel.  Middleton 
V,  Commissioners  of  Allegheny  County  ( I  Wright, 
237) ;  Commonwealth  ex  rel,  Armstrong  v.  Same 
(Id.  277);  Von  Hoffman  r.  The  City  of  Quincy 
(4  Wall.  535);  Perkins?;.  Slack  (5  Nor.  270;  5 
Weekly  Notes,  153).  The  relator  having  se- 
lected the  proper  remedy,  it  remains  to  be  seen 
whether  he  has  shown  such  a  case  as  entitles  him 
to  the  writ.  That  the  facts  set  forth  in  his  peti- 
tion establish  a  prima  facie  case,  is  too  clear 
for  argument,  and  must  prevail,  unless  the  de- 
fendants have  set  out  such  matters  in  their  return 
as  relieve  them  from  responsibility. 

We  need  not  go  over  in  detail  the  grounds  of 
defence  specified  in  the  return.  They  may  be 
reduced  to  two  heads:  ist.  That  the  bonds  is- 
sued under  the  Act  of  April  2,  1870  (Penn  Ave- 
nue Act)  and  its  supplements,  do  not  constitute 
part  of  the  funded  debt  of  the  city  of  Pittsburgh ; 
that  the  holders  of  said  bonds  are  bound  to  look 
for  the  payment  of  interest  due  thereon,  and  to 
become  due,  to  the  assessments  made,  under  the 
provisions  of  said  Acts,  upon  the  properties  abut- 
ting upon  the  streets  and  avenues  improved ;  and 
that  no  authority  or  power  has  been  given  or  de- 
legated to  the  councils  of  the  city  to  levy  a  gene- 
ral tax,  or  any  tax,  to  pay  the  interest  on  said 
bonds,  or  to  apply  any  moneys  out  of  the  gene- 
ral revenues  of  the  city  for  that  purpose.  2d. 
That  the  bonds  in  question  were  issued  in  disre- 
gard of  that  provision  of  the  Constitution  which 
limits  the  debt  of  the  city;  and  on  the  requisition 
of  commissioners,  without  any  previous  appro- 
priation made  for  their  payment  by  councils  as  re- 
quired by  the  Constitution.  We  will  consider  these 
propositions  in  the  order  in  which  they  are  stated. 


The  first  material  question  is,  Are  the  bonds  in 
controversy  the  bonds  of  the  city  of  Pittsburgh, 
and  for  which  the  city  is  direcUy  liable  to  the 
holders  for  the  payment  of  both  principal  and 
interest?  That  they  are  so  in  form  is  mani- 
fest. They  purport  to  be  the  bonds  of  the 
city;  are  signed  by  the  mayor  and  controller, 
countersigned  by  the  Penn  Avenue  conmiission- 
ers,  and  have  the  corporate  seal  aflfixed.  And 
for  the  true  and  faithful  payment  of  the  sum  of 
money  mentioned  in  each  bond,  and  the  semi- 
annuaJ  interest  thereon  as  aforesaid,  *'  the  faith, 
credit,  and  property"  of  the  city  of  Pittsburgh 
are  therein .  solemnly  pledged.  So  that  if  the 
bonds  were  issued  by  authority  of  law,  upon  a 
sufficient  consideration,  there  can  be  no  doubt 
but  that  they  are  the  bonds  of  the  city.  No 
question  has  been  made  as  to  the  consideration. 
It  is  not  denied  that  the  holders  paid  par  for  them 
in  good  money,  and  that  the  proceeds  went  into 
the  city  treasury.  Were  they  issued  in  pursuance 
of  law?  It  is  admitted  that  they  were  issued 
under  section  1 2  of  the  Penn  Avenue  Act,  which 
section  is  as  follows:  *'  For  the  purpose  of  pro- 
viding for  the  payment  of  the  cost  and  expense 
of  said  improvements,  the  said  commissioners 
shall  be  authorized  from  time  to  time,  as  the  work 
progresses,  to  make  requisition  upon  the  mayor 
of  the  city  of  Pittsburgh  for  the  issue  of  bonds  of 
said  city,  in  such  sums  as  they  deem  best ;  and  it 
shall  be  the  duty  of  the  said  mayor  to  make  and 
execute  bonds  in  the  name  of  said  city,  to  an 
amount  not  exceeding  the  amount  of  the  con- 
tract price  for  said  work,  and  the  incidental  ex- 
penses attending  the  same ;  said  bonds  shall  be 
known  as  Penn  Avenue  bonds;  they  shall  be 
signed  by  the  mayor  and  countersigned  by  the 
controller,  and  sealed  with  the  corporate  seal  of 
said  city ;  they  shall  be  all  of  the  same  date,  and 
they  shall  be  payable  twelve  years  after  date,  and 
redeemable  at  any  time  at  the  option  of  said  city; 
they  shall  bear  interest  at  the  rate  of  seven  per 
centum  per  annum,  payable  semi-annually  from 
date,  principal  and  interest  payable  at  the  oflSce 
of  the  treasurer  of  the  city  of  Pittsburgh ;  the  said 
bonds  shall  be  free  of  taxation."  Every  street 
or  avenue  improved  under  the  Penn  Avenue  Act 
and  its  supplements,  was  so  improved  by  virtue  of 
an  ordinance  of  the  city  councils,  directing  the 
grading  and  paving  thereof  in  accordance  with 
the  provisions  of  said  Acts,  and  authorizing  the 
election  of  commissioners  by  the  owners  of  the 
abutting  properties.  Each  bond  issued  by  the 
city  has  a  recital  of  the  ordinance  authorizing  the 
improvement  of  the  street  or  avenue  for  which  it 
was  issued.  The  contract  for  each  improvement 
was  made  in  the  name  of  the  city,  and  the  secur- 
ity for  the  faithful  performance  of  the  work  was 
in  each  instance  given  to  the  city.  Here  then 
we  have  the  case  of  bonds  issued  in  the  name  and 
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under  the  corporate  seal  of  the  city,  the  proceeds 
of  which  went  into  the  city  treasury,  and  were 
drawn  out  upon  orders  for  the  payment  of  the 
debts  of  the  city  lawfully  contracted  in  the  course 
of  its  municipal  improvements.  That  all  this 
was  done  through  the  interposition  of  commis- 
sioners amounts  to  nothing.  That  such  commis- 
sions created  by  the  Legislature  may  lawfully  bind 
a  municipality  was  expressly  ruled  in  City  of 
Philadelphia  v.  Field  (8  P.  F.  S.  320).  But  these 
commissions,  if  not  created  by  the  direct  action 
of  the  city  councils,  were  certainly  raised  up  with 
their  consent.  We  need  not  argue  that  a  muni- 
cipal corporation  may  give  its  bonds,  or  other 
evidence  of  indebtedness,  for  a  debt  lawfully  con- 
tracted in  the  proper  performance  of  its  munici- 
pal duties.  That  question  is  settled  by  Common- 
wealth ex  rel.  Reinboth  v.  The  Councils  of  the 
City  of  Pittsburgh  (5  Wright,  278) ;  City  of  Wil- 
liamsport  f .  The  Commonwealth  ex  rei,  Bair  (3 
Norris,  487  ;  4  Weekly  Notes,  385). 

It  was  urged,  however,  that  notwithstanding 
the  fact  that  the  bonds  were  issued  by  the  city, 
and  upon  their  face  pledge  the  faith  and  credit  of 
the  city  for  their  payment,  yet  that  the  holders 
must  look  for  the  payment  of  their  interest  to  the 
street  assessments  upon  the  properties  abutting 
upon  the  avenues.  There  is  nothing  in  the  case  to 
indicate  that  such  was  the  understanding  or  agree- 
ment of  the  parties  at  the  time  the  bonds  were  sold. 
On  the  other  hand,  there  are  persuasive  reasons  to 
show  that  it  was  not.  These  bonds  were  sold  at  par. 
The  14th  section  of  the  Act  of  2d  April,  1870, 
required  that  they  should  be  sold  at  not  less  than 
par.  That  they  could  have  been  disposed  of  at 
par,  or  indeed  for  any  considerable  sum,  had  it 
been  known  that  the  holders  were  to  look  for 
payment  to  the  municipal  assessments  upon  abut- 
ting property,  is  a  proposition  too  absurd  for  dis- 
cussion. It  is  not  alleged  that  the  city  at  any 
time,  or  at  any  place,  gave  notice  to  anybody 
that  these  bonds,  though  issued  by  her  over  her 
corporate  seal,  were  payable  out  of  street  assess- 
ments. It  is  true  each  bond  contained  the  state- 
ment that  it  was  issued  for  the  improvement  of  a 
certain  avenue,  in  pursuance  of  the  before  recited 
Act  of  2d  April,  1870.  It  is  conceded  that  the 
bondholders  are  bound  by  the  terms  of  that  Act, 
for  the  reason  that  it  is  the  authority  upon  which 
the  bonds  were  issued.  But  I  have  looked  in 
vain  through  the  Act  for  anything  to  show  even 
a  glimmering  of  legislative  intent  that  the  bond- 
holder should  look  to  the  street  assessments  for 
his  pay.  Such  a  provision,  if  apparent  upon  the 
face  of  the  Act,  must  necessarily  have  rendered 
it  wholly  abortive.  The  whole  plan  depended 
upon  the  ability  of  the  city  to  borrow  the  neces- 
sary amount  of  money.  In  construing  this  Act, 
therefore,  we  are  not  to  assume  that  the  Legisla- 
ture intended  to  do  that  which  would  entirely 


defeat  the  object  of  the  Act  itself.  We  do  not 
regard  it  however  as  of  doubtful  interpretation. 
It  clearly  makes  the  city  responsible.  By  the  1 2th 
section,  as  well  as  by  the  express  terms  of  the 
bonds  themselves,  the  city  is  to  pay  the  interest 
semi-annually  from  the  date  of  the  bonds,  whereas 
by  the  i8th  section  the  first  instalments  of  the 
assessments  are  not  payable  until  the  first  day  of 
October  succeeding  the  time  of  the  assessment. 
By  section  16  the  assessment  is  not  to  be  made 
until  after  the  improvement  is  completed,  and  the 
basis  for  the  assessment  is  the  amount  of  the  bonds 
previously  sold.  By  section  22  it  is  provided  that 
*  *  All  moneys  received  from  assessments  shall  be 
appropriated,  under  direction  of  the  Finance 
Committee  of  the  Councils  of  the  City  of  Pitts- 
biu-gh,  to  the  payment  of  the  interest  and  the  re» 
demption  of  the  bonds  which  may  be  issued  for 
said  improvement ;  if  any  interest  shall  become 
due  on  said  bonds,  where  there  is  no  fund  from 
which  to  pay  the  same,  the  Councils  of  the  City 
of  Pittsburgh  shall  be  authorized  to  make  a  tem- 
porary loan  for  the  purpose  of  paying  the  same." 
Surely  it  was  never  heard  that  an  Act  of  Assembly 
authorized  the  councils  of  a  city  to  make  a  tem- 
porary loan  to  enable  them  to  pay  money  which 
the  city  did  not  owe.  An  -examination  of  these 
sections,  as  well  as  the  entire  scope  of  the  Act, 
leads  us  irresistibly  to  the  conclusion  that  the 
Legislature  did  not  intend  that  the  bondholders 
should  depend  for  the  payment  of  their  interest 
upon  the  street  assessments.  Had  such  been  the 
intention  of  the  Legislature  it  would  have  been 
expressly  so  provided.  Good  faith  to  the  bond- 
holders required  that  they  should  have  been  told 
so  in  explicit  terms. 

The  system  of  municipal  assessments  is  not  new. 
It  has  been  in  use  for  a  long  time,  and  is  well 
understood.  Streets  are  being  constantly  paved 
and  sewers  constructed,  the  cost  of  which  is  by 
authority  of  the  Legislature  assessed  upon  the 
abutting  property.  Yet  it  has  never  been  held 
that  the  city  contracting  for  such  work  can  turn 
the  contractor  over  to  the  property  owners  for 
his  pay,  unless  he  agrees  to  look  to  them  for  pay- 
ment. The  plain  object  of  the  provision  in  the 
Penn  Avenue  Act  for  the  assessment  of  the  cost 
of  the  street  improvements  upon  the  abutting  pro- 
perties, was  to  provide  a  fund  out  of  which  the 
city  should  be  re-imbursed  in  whole  or  in  part,  for 
the  outlay.  The  bondholders  have  nothing  to  do 
with  it.  They  have  no  contract  relation  with  the 
property  owners  as  such,  nor  have  they  any  right 
to  enforce  the  payment  of  the  assessments. 

If  the  bonds  in  question  are  bonds  of  the  city, 
then  the  duty  of  the  city  councils  to  include  the 
interest  as  it  accrues  in  the  annual  appropriation 
ordinance,  and  to  provide  for  its  payment  by  a 
levy  of  sufficient  taxes,  is  clear.  Section  3  of  the 
Act  of  6th  April,  1850  (P.  L.  407),  makes  it  the 
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duty  of  councils  to  assign  and  appropriate  the 
revenue  of  said  city  derivable  from  all  sources, 
and  in  case  of  a  deficiency,  preference  shall  be 
given  to  the  payment  of  the  interest  on  the  funded 
debt  of  the  city.  The  Act  of  April  15,  1867 
(P.  L.  1258),  removes  all  limitations  and  restric- 
tions contained  in  prior  Acts  of  Assembly,  upon 
the  power  of  the  city  to  raise  money  by  a  tax 
levy  to  pay  the  interest  upon  the  city  debt  and 
for  other  city  purposes ;  while  the  tax  rate  is  to 
be  adjusted  so  as  to  meet  the  liabilities  of  the  city. 
The  second  section  of  the  Act  of  19th  of  March, 
1873  (P-  L.  317),  provides  **That  the  Councils 
of  the  City  of  Pittsburgh  shall  hereafter  make  the 
appropriations  during  the  month  of  January  or 
February  in  each  and  every  year,  in  the  manner 
prescribed  by  the  said  Act  of  April  6,  1850." 
This  Act  (19th  of  March,  1873)  ^^  ^^^^^  ^^^ 
Penn  Avenue  legislation,  and  after  the  issue  of 
bonds  thereunder  had  commenced. 

A  further  objection  was  made  to  the  bonds 
that  they  were  issued  in  violation  of  Article  IX. 
section  8,  of  the  Constitution,  limiting  the  debt 
of  municipal  corporations.  It  is  a  sufficient  an- 
swer to  this  to  say  that  the  section  of  the  Consti- 
tution referred  to  does  not  apply.  It  is  prospec- 
tive in  its  operation.  •  The  same  remark  may  be 
made  in  regard  to  the  further  objection  that  the 
bonds  were  issued  without  any  previous  appropri- 
ation made  for  their  payment  by  councils,  as  re- 
quired by  the  present  Constitution.  It  appears 
from  the  return  that  $2,134,600  of  the  bonds 
were  issued  prior  to  the  first  of  January,  1874. 
The  remainder  were  issued  after  that  date.  But 
we  gather  from  the  record  that  the  contracts  for 
the  improvements  for  which  the  later  bonds  were 
issued  were  entered  into  prior  to  January  i,  1874. 
It  was  the  contracts  that  increased  the  debt  of  the 
city.  The  issuing  of  bonds  to  raise  money  to  pay 
the  liabilities  of  the  city  under  the  contracts  was 
but  the  exchanging  of  one  form  of  indebtedness 
for  another.  It  did  not  increase  the  debt.  That 
the  sections  in  the  Constitution  invoked  by  the 
defendants  do  not  apply  to  their  case  we  think  is 
settled  by  Lehigh  Iron  Co.  v.  Lower  Macungie 
Township  (31  P.  F.  S.  42);  Wattson  v.  Chester 
and  Delaware  River  Railroad  Company  (2  Norris, 
254)  :  Indiana  County  v.  Agricultural  Society  (4 
Nor.  357;  4  Weekly  Notes,  481);  Perkins^/ 
a/.  V.  Slack  (5  Nor.  270;  5  Weekly  Notes, 

153)- 

We  are  all  of  opinion  that  the  bonds  in  con- 
troversy are  the  bonds  of  the  city  of  Pittsburgh, 
and  a  part  of  its  funded  debt ;  that  they  were  is- 
sued by  lawful  authority,  and  for  a  sufficient  con- 
sideration ;  and  that  honor,  good  faith,  and  the 
law  of  the  land  alike  require  that  the  city  should 
provide  for  their  payment. 

The  judgment  is  reversed  and  judgment  is  now 
entered  for  the  relator  upon  the  demurrer  \  and 


it  is  further  ordered  that  a  writ  of  peremptory 
mandamus  issue  to  the  Select  and  Common  Coun- 
cils of  the  City  of  Pittsburgh,  commanding  said 
Councils  to  forthwith  'make  full  and  ample  provi- 
sion for  the  payment  of  all  interest  now  due  on 
said  bonds,  and  the  interest  as  it  shall  become 
due ;  and  further  commanding  the  said  Councils 
to  assign  and  appropriate  out  of  the  revenue 
of  the  said  city,  derivable  from  all  sources,  suffi- 
cient moneys  for  the  payment  of  the  interest  of 
the  funded  debt  of  said  city,  so  as  aforesaid  in 
arrear,  and  to  become  due,. giving  preference,  if 
any  deficiency  should  arise,  to  the  payment  of 
said  interest  before  the  payment  of  salaries  of  dty 
officers  and  the  ordinary  current  expenses  of  the 
city. 

Opinion  by  Paxson,  J.  Woodward,  J.  ab- 
sent. 

Concurring  opinion  by  Agnew,  C.  J.  (Filed 
Jan.  6,  1879.)  I  concur  in  the  judgment  in  this 
case.  I  think  the  entire  Penn  Avenue  Act  bears 
conclusive  evidence  of  the  intent  of  the  Legislature 
that  the  money  for  the  immediate  construction  of 
the  avenue  should  be  raised  by  loan  on  the  faith 
and  credit  of  the  city,  and  then  that  the  city  should 
be  reimbursed  by  assessments  upon  the  property 
holders,  payable  in  annual  instalments.  The  only 
evidence  the  lender  of  the  money  has  for  hi 
debt  is  the  bond  of  the  city,  and  this  was  to  be 
issued  by  the  city  through  her  proper  officers. 
The  law  is  the  express  authority  for  the  debt, 
and  the  bondholder  has  no  other  security.  He 
has  nothing  to  do  with  the  assessment  in  any 
form,  and  nothing  to  do  with  its  collection.  It 
formed  an  inducement  to  make  the  loan,  because 
it  would  put  the  city  in  the  possession  of  the  means 
of  payment,  but  it  was  not  made  even  as  a  col- 
lateral security  in  the  hands  of  the  lender  himself. 
He  cannot  control  it.  The  decision  in  Seely's 
case  [was]  against  the  legality  of  the  assessments, 
on  the  ground  that  the  charge  per  foot  front  was 
a  gross  and  palpable  violation  of  the  taxing  power, 
and  has  nothing  to  do  with  the  question  before 
us  now.  That  pertained  to  the  relation  between 
the  city  and  the  property  owners,  this  to  the  rela- 
tion between  the  city  and  her  creditors,  the  lend- 
ers of  the  money. 

But  the  learned  Judge,  who  delivered  the  opin- 
ion of  this  Court,  refers  to  the  Williamsport  bond 
case,  as  if  it  had  some  bearing  on  this  case,  and 
I  notice  that  an  impression  is  created  that  it  has. 
This  dictum  and  consequent  impression  make  it 
necessary  that  I  should  distinguish  this  case,  other- 
wise I  could  not  concur. 

I  shall  not  repeat  what  I  said  there,  but  shall 
merely  state  the  point  in  which  that  case  differs. 
There  the  law  gave  authority  to  issue  bonds  only 
to  the  sum  of  $200,000.  The  officers  of  the  city 
actually  issued  and  delivered  an  excess  over  thfe 
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sum  of  $450,000  or  $650,000  in  all  of  negotiable 
bonds,  and  sold  them  at  various  rates  of  discount 
from  thirteen  to  thirty-seven  per  cent.  This  over- 
issue was  justified  upon  an  implied  power  to  issue 
them  in  payment  of  debts — a  doctrine,  in  my 
judgment,  founded  in  no  authority  of  law,  and 
subversive  of  the  rights  of  property,  and  the  wel- 
fare of  the  people.  It  is  unfounded  also  in  any 
authority  derived  from  the  people,  who  are  repre- 
sented in  a  wz/«/V/^a/ corporation,  a  public  body, 
only  to  the  extent  that  the  laws  creating  the  muni- 
cipality confer  power  upon  the  officers  elected  to 
carry  out  the  law.  These  laws  convey  the  only 
authority  of  the  people,  whose  officers  are  not 
agents,  but  persons  elected  to  perform  legal  duties. 

At  the  time  when  that  decision  was  made,  the 
city  of  Philadelphia  had  a  floating  debt  exceeding 
eleven  million  dollars.  If  by  a  mere  implication 
from  the  creation  of  a  debt  for  ordinary  corporate 
purposes,  a  power  can  be  inferred  to  issue  nego- 
tiable bonds  to  be  sold  in  the  market  to  raise 
money  on  terms  determined  by  the  city  councils, 
I  see  no  reason  why  the  councils  may  not,  under 
the  Williamsport  decision,  fund  the  whole  of  the 
floating  debt,  and  as  that  city  raises  less  revenue 
than  her  expenditures,  why  this  funding  process 
may  not  go  on  forever,  or,  at  least,  until  the 
maximum  allowed  by  the  new  Constitution  shall 
be  reached,  or  it  comes  into  conflict  with  some 
other  provision.  This  was  the  latitudinarian  doc- 
trine to  which  I  objected  in  the  Williamsport  case, 
and  to  which  I  would  again  object  if  it  were  in 
this  case. 

This  brings  out,  as  fully  as  I  think  it  necessary 
in  a  short  opinion,  the  difference  between  the  two 
cases.  Here,  Pittsburgh,  by  the  Penn  Avenue 
Act,  is  expressly  authorized  and  commanded  to 
issue  her  bonds  for  the  money  to  improve  the 
avenue.  There,  Williamsport  had  authority  to 
issue  only  $200,000  in  city  bonds,  and  an  over- 
issue of  $450,000  (it  might  have  been  so  many 
millions  so  far  as  the  question  of  power  is  in- 
volved) was  defended  on  the  ground  of  an  im- 
plied authority.  The  difference  is  plain.  Hence, 
I  concur  here,  because  of  the  express  authority  of 
law ;  while  I  dissented  there,  because  of  the  want 
of  this  authority. 


Oct.  and  Nov.  '78,  156.  Oct.  22,  1878. 

Wilcox  V.  Payne  ct  ux. 

Compulsory  arbitration — Act  of  March  23,  ^^77^ 
%iy  construed — Service  of  copy  containing  names 
of  arbitrators  and  time  and  place  of  meeting-^ 
What  is  a  legal  service. 

The  service  of  a  certified  copy  of  the  record  containing 
the  names  of  the  arbitrators  and  the  time  and  place  of 


meeting  required  in  cases  of  compulsory  arbitration  may, 
under  the  provisions  of  the  Act  of  March  23,  1877,  {  i 
(P.  L.  28),  be  made  upon  «M^r  the  opposite  party  per- 
sonally ^  or  his  agent  or  attorney ;  if  he  have  no  agent  or 
attorney,  the  service  may  be  in  like  manner  as  of  a  sum- 
mons in  personal  actions. 

Irregularities  in  appointing  arbitrators  or  in  their  pro- 
ceedings, when  apparent  on  the  record,  may  be  corrected 
by  writ  of  error,  but  those  which  are  made  apparent  by 
extrinsic  proof  can  be  corrected  only  by  the  Court  below. 

While  the  proceedings  remain  in  Court,  i,  e.,  until  the 
arbitrators  are  appointed,  it  must  appear  by  the  record  that 
everything  is  regular,  but  after  they  are  appointed  the  pro- 
ceedings are  out  of  Court,  and  need  not  be  reduced  to 
writing. 

In  the  Supreme  Court  every  presumption  will  be  made 
in  favor  of  Uie  award  unless  flagrant  error  appears  in  the 
record. 

Error  to  the  Common  Pleas  of  Erie  Cotmty. 

Ejectment,  by  John  S.  Wilcox  against  Morris 
Payne  and  Harriet  Payne,  his  wife. 

The  defendants  having  appeared  by  attorney, 
the  plaintiff  entered  a  rule  to  arbitrate,  in  pursu- 
ance of  which  the  parties  by  their  respective  at- 
torneys chose  arbitrators,  and  appointed  a  time 
and  place  of  meeting,  on  the  certificate  of  which 
was  made  the  following  endorsement; — . 

**  Served  a  true  copy  of  this  rule  on  Allen  &  Rosen- 
weig,  defendants'  attorneys,  also  on  Benson  &  Brainerd, 
plaintiff's  attorneys,  by  handing  S.  M.  Brainerd  a  tru« 
copy  of  rule." 

At  the  time  and  place  of  meeting,  the  arbitra- 
tors, being  all  present,  *  *  after  having  been  sworn, 
heard  the  proofs  and  allegations  of  the  plaintiff, 
the  defendants  not  appearing,  and  now  the  arbi- 
trators do  award  for  the  plaintiff  the  land  described 
in  the  writ,  or  upon  defendants*  paying  to  the 
plaintiff  the  sum  of  $196.87  and  costs  of  suit 
within  ten  days  from  this  date,  then  the  defend- 
ants to  have  and  to  hold  said  land."  Thirty-six 
days  after  this  award  was  filed,  and  after  a  writ 
of  possession  had  issued,  the  defendants'  moved 
the  Court  to  set  aside  the  award  and  all  proceed- 
ings thereunder,  on  the  grounds:  (i)  That  the 
rule, fixing  time  and  place  of  hearing  was  not 
served  upon  defendants,  they  residing  in  the 
county.  (2)  The  rule  fixing  time,  and  place  of 
hearing  was  not  served  upon  any  person.  (3) 
No  proof  before  arbitrators  of  service. 

The  Court  below  (Galbraith,  P.  J.)  set  aside 
the  award,  delivering  the  following  opinion : 
**  The  Act  of  March  23d.  1877,  made  no  change 
in  the  existing  law  regulating  the  mode  of  service 
of  notice  of  time  and  place  of  meeting  of  arbi- 
trators with  the  names  of  the  arbitrators,  except 
that  in  the  case  of  the  absence  of  a  party  resident 
from  the  county,  the  service  can  be  made  in  the 
manner  pointed  out  for  the  service  of  a  sum- 
mons. It  was  not  meant  that  in  case  of  a  party 
resident  in  the  county  service  on  his  attorney 
would  be  sufficient,  although  a  first  reading  of 
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the  Act  of  1877  gives  that  impression.  Taking 
the  admitted  rules  of  construction  of  statutes  re- 
ferred to  by  Judge  Wiluams  in  the  case  of  Navel 
V.  Elliot  (5  Weekly  Notes,  35),  it  seems  clear 
that  this  is  the  proper  view,  and  that  service  on 
the  attorney  is  not  sufficient.  It  follows  that  the 
choosing  of  arbitrators  by  the  attorneys,  and  the 
fixing  of  the  time  and  place  of  meeting,  etc.,  is 
not  a  waiver  of  further  service.  The  parties  were 
still  entitled  to  notice,  either  personal  or  in  some 
of  the  modes  required  for  service  of  summons." 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing the  action  of  the  Court  for  error. 

Benson  i^Brainerd  with  him)  for  plaintiff  in 
error. 

The  Act  of  March  23,  1877  (P.  L.  28),  sup- 
plies and  repeals  the  i6th  section  of  the  Act  of 
June  16,  1836  (P.  L.  72),  and  authorizes  ser- 
vice of  the  certified  copy  of  the  record  contain- 
ing the  names  of  the  arbitrators  and  the  time 
and  place  of  meeting  upon  the  attorney  of  the 
opposite  party.  Its  language  directing  upon  whom 
service  shall  be  made  is  identical  with  that  of  the 
1 2th  section  of  the  Act  of  1836,  which  provides 
for  service  of  the  notice  of  entering  the  rule  to 
arbitrate,  and  that  it  authorized  service  upon  the 
attorney  of  the  opposite  party,  has  never  been 
doubted. 

It  often  happened  that  a  party,  though  residing 
in  the  county,  was  absent  or  difficult  to  find. 
The  object  of  the  Act  of  1877  was  to  remedy  this 
by  allowing  service  upon  the  attorney  of  record 
in  such  cases. 

Rosenweig  {Allen  with  him),  contra. 

The  Act  of  1877  di<i  ^^^  repeal  the  Act  of 
1836  as  to  service.  Its  sole  intent  was  to  correct 
a  defect  in  the  Act  of  1836  by  permitting  service 
upon  a  party  in  like  nunner  as  of  a  summons 
when  a  personal  service  cannot  be  had  upon 
him. 

Navel  V.  Elliot,  5  Weekly  Notes,  35. 

The  return  of  service  was  defective.  Upon 
whom  and  how  was  the  service  made  ?  The  re- 
turn must  set  out  the  manner  of  service  (Weaver 
V,  Springer,  2  Miles,  42),  and  that  the  copy  served 
was  attested  (Bank  v.  Perdriaux,  Brightly,  67). 

The  award  of  the  arbitrators  was  irregular. 
They  could  not  hear  the  proofs  and  allegations 
of  the  plaintiff  until  due  proof  of  service  of  the 
certified  copy. 

Act  of  June  16,  1836,  supra, 

Oct.  28,  1878.  The  Court.  The  provision 
in  section  16  of  the  Act  of  1836  (P.  L.  715),  di- 
recting service  of  the  prescribed  copy  **on  the 
opposite  party,  if  he  reside  within  the  city  or 
county,  and  if  not,  upon  his  agent  or  attorney," 
was  so  plain  that  it  needed  no  construction. 
Equally  clear  is  the  Act  of  March  23,  1877  (P. 
L.  28)1  which  enacts  that  the  said  copy  <<  shall 


be  served  upon  the  opposite  party,  his  agent  or 
attorney ;  but  if  said  party  have  no  agent  or  at- 
torney, then  it  shall  be  lawful  to  serve  said  cer- 
tified copy  upon  the  opposite  party  in  the  same 
manner  as  a  writ  of  summons.**     In  this  there  is 
no  room  for  interpretation,  for  there  is  no  "ob- 
scurity, ambiguity,  or  other  defect  of  expres- 
sion.**    Nor  does  the  sense  of  the   law,  as  it 
appears  in  the  words,  lead  to  false  consequences 
or  unjust  decisions.     What  evil  can  result  from 
service  as  directed  by  the  later  Act  ?     Like  di- 
rections for  service  of  notices  are  not  infrequent 
in  statutes  and  rules  of  practice,  and  have  always 
been  imderstood  in   one  way,  namely,  that  it 
may  be  made  upon  either  the  party  or  his  agent 
or  attorney.     Section  12,  Act  of  1836  (Purdon, 
82,  pi.  39),  directing  upon  whom  the  rule  for 
arbitration  may  be  served,  works  no  hardship  or 
injustice.    To  serve  the  certified  copy  as  required 
by  the  i6th  section  of  that  Act  was  often  difficult 
and  frequently  imposed  useless  trouble  and  ex- 
pense upon  the  party  who  entered  the  rule.    The 
Act  of  1877  gives  relief.     It  makes  full  provision 
for  service  of  the  certified  copy,  which  may  be 
on  the  party,  or  his  agent,  or  hiis  attorney ;  and 
if  he  have  no  agent  or  attorney,  the  service  may 
be  in  like  manner  as  of  a  summons.     How  can 
its  terms  be  reconciled  with  the  i6th  section  of 
the  Act  of  1836,  which  directs  service  upon  the 
party  *'  if  he  resides  within  the  city  or  county, 
and,  if  not,  upon  his  agent  or  attorney?"     In- 
terpolation of  these  words  into  the  Act  of  1877 
leaves  the  law  precisely  as  it  was  before,  except 
only  this  addition,  namely,  service  of  the  copy 
may  be  made  on  a  party  non-resident  and  who 
has  no  agent  or  attorney,  in  the  same  manner  as 
a  writ  of  summons.     This  was  not  the  sole  in- 
tendment of  the  Act.     We  are  of  opinion  that 
service  was  good  if  made  on  the  defendant's  at- 
torney, and  that  the  first  exception  should  ha>^ 
been  overruled. 

The  second  and  third  exceptions  aver  that  the 
certified  copy  was  not  served,  and  that  proof  of 
service  was  not  made  before  the  arbitrators. 
These  are  exclusively  for  the  Court  below,  unless 
the  irregularities  appear  on  the  record.  Irregu- 
larities in  appointing  arbitrators  or  in  their  pro- 
ceedings, when  apparent  on  the  record,  may  be 
corrected  by  writ  of  error,  but  those  which  are 
made  so  by  extrinsic  proof  can  be  corrected  only 
by  the  Court  below.  (Taggart  v.  McGinn,  2 
Har.  155;  McEntire  v,  Elduff,  i  S.  &  R.  19; 
Bemust^.  Clark,  5  Casey,  251.)  In  this  Coun, 
and  so  it  ought  to  be  elsewhere,  **  every  pre- 
sumption is  made  in  favor  of  the  award,  unless 
flagrant  error  appears  on  the  record.*'  (Finch 
V,  Lamberton,  12  P.  F.  Smith,  370.)  While  the 
proceedings  remain  in  Court,  that  is  to  say,  until 
the  arbitrators  are  appointed,  it  must  appear  by 
the  record  that  everything  is  regular,  but  after 
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they  are  appointed  the  proceedings  are  out  of 
Court,  and  need  not  be  reduced  to  writing.  (Op- 
penheimer  v,  Comly,  3  S.  &  R.  3.) 

This  record  on  its  face  does  not  show  that  due 
proof  of  service  of  the  certified  copy  was  made. 
The  indorsement  is  manifestly  defective  in  show- 
ing a  legal  service.  Extrinsic  proof  might  have 
been  made  of  a  legal  service  and  due  proof 
thereof  before  the  arbitrators.  What  admissions 
of  parties  or  testimony  were  before  the  Court  we 
have  no  means  of  ascertaining  or  considering. 
The  opinion  of  the  learned  Judge  is  persuasive 
that  he  acted  solely  upon  the  first  exception ;  but 
the  other  exceptions  are  on  the  record,  and  we 
cannot  say  there  was  error  in  sustaining  them 
and  setting  aside  the  award. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J.  Woodward,  J.,  ab- 
sent. 


Common  IPleas— 2^to. 


C.  P.  No.  3.  June  2,  1879. 

Adams  Express  Company  v.  Lyons. 

New  trial-^  When  not  granted— Feigned  issue-^ 
Retention  of  possession  of  personal  property  by 
vendor — Gas  fixtures —  When  severance  neces- 
sary— Fraud, 
Rule  for  a  new  trial. 

Feigned  issue  to  determine  the  ownership  of 
certain  gas  fixtures,  consisting  of  chandeliers,  side 
brackets,  and  pendants.  On  the  trial,  before 
FiNLETTER,  J.,  the  foUowing  facts  were  shown : 
In  1866  the  Express  Company  leased  to  one 
Davis  a  certain  hotel  property,  of  which  they  were 
the  owners.  Davis  took  possession  as  tenant  un- 
der the  lease,  and  remained  so  until  1876,  when 
they  sold  the  house  to  him  for  $350,000,  payable 
partly  in  cash  and  partly  in  bonds  and  mortgages  of 
Davis.  No  mention  was  made  of  the  gas  fixtures, 
but  Davis  testified  that  he  supposed  he  was  buy- 
ing every  thing  in  the  house.  Davis  afterwards 
became  insolvent,  and  in  August,  1877,  a  creditor, 
Stockton,  sold  all  the  furniture  under  an  execu- 
tion. Default  being  made  in  the  payment  of  the 
mortgages,  they  were  sued  out,  and  the  property 
advertised  for  sale.  Near  the  time  of  the  sale, 
Davis  being  anxious  lest  he  should  be  held  liable 
for  any  deficiency  on  his  bonds,  and  the  Express 
Company  wishing  to  obtain  immediate  possession 


of  the  hotel,  together  with  everything  necessary 
to  continue  the  business,  in  case  they  should  be- 
come the  purchasers,  verbally  agreed,  through 
their  counsel,  that  Davis  should  be  released  from 
all  liability  on  his  bond,  in  consideration  of  his 
surrendering  to  the  Express  Company  everything 
on  the  premises  not  sold  by  Stockton,  and  assign 
the  leases  of  the  stores  under  the  house,  and  de- 
liver immediate  possession.  This  agreement,  ac- 
cording to  the  uncontradicted  testimony  of  both 
Davis  and  his  counsel,  included  the  gas  fixtures. 
The  property  was  purchased  by  the  Express  Com- 
pany, and  the  deficiency  for  which  Davis  would 
have  been  liable,  in  the  absence  of  the  above 
agreement,  amounted  to  $30,000.  Davis  re- 
mained in  possession  as  tenant  at  will  until  Jan- 
uary I,  1878,  when  the  property  was  leased  to 
him.  In  April,  1878,  the  defendant  recovered 
judgment  against  Davis,  and  issued  execution. 

Defendant  presented  no  testimony. 

The  Court,  having  charged  the  jury  that,  if 
they  believed  **  these  gas  fixtures  were  in  the 
hotel,  and  the  evidence  is  that  they  were,  they 
need  not  have  been  specifically  mentioned,  and 
they  passed  to  the  plaintiffs  under  the  agreement," 
concluded  as  follows:  "The  next  question  is, 
was  the  property  in  question  delivered  to  the 
plaintiffs — did  they  take  possession  of  it  ?  The 
law  says  that  in  sales  of  ordinary  personal  property 
there  must  be  an  actual  delivery  of  the  property. 
If  it  remains  in  the  seller's  hands,  it  is  a  fraud. 
But  it  is  not  necessary  that  there  should  be  an 
actual  delivery  of  all  species  of  personal  property. 
It  need  be  only  such  delivery  as  the  nature  of  the 
property  sold  will  permit.  The  law  does  not 
require  the  performance  of  idle  and  useless  cere- 
monies. You  must  consider  all  the  circumstances 
of  each  case.  There  are  a  number  of  cases  in 
which  there  cannot  be  actual  delivery  without  a 
severance  from  the  freehold,  such  as  steamboilers, 
etc. ;  and  in  these  cases  the  law  does  not  require 
it.  The  idea  "of  severance  may  be  precluded 
from  the  nature  of  things,  from  the  manner  of 
use,  from  their  connection  to  the  house.  If  these 
fixtures  come  within  the  class  of  cases  in  which 
it  has  been  held  that  actual  delivery  is  not  re- 
quired, then  the  plaintiffs  have  done  all  that  was 
necessary.  You  will  take  into  consideration  that 
the  premises  were  used  as  a  hotel ;  that  the  plain- 
tiffs had  become  the  owners  of  the  hotel  by  the 
sheriff's  sale;  that  they  might  not  have  been 
able  to  remove  the  fixtures  without  damage  both 
to  the  business  of  the  house  and  to  the  house 
itself ;  and,  considering  all  the  circumstances,  it 
will  be  for  you  to  say  whether  these  gas  fixtures 
attached  to  the  house  come  within  the  class  of 
cases  requiring  actual  delivery  and  severance.  If 
it  was  the  duty  of  the  parties  to  actually  deliver 
them,  then  you  will  find  for  the  defendant ;  but 
if  the  delivery  made  was  all  that  was  required  by 
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the  nature  of  the  properly,  the  plaintiffs  have 
done  everything  necessary,  and  your  verdict  will 
be  for  them.*' 
The  verdict  was  in  favor  of  the  defendant. 
The  reasons  assigned  for  a  new  trial  were,  that 
the  verdict  was  against  the  evidence,  as  also 
against  the  charge  of  the  Court ;  and,  lastly,  be- 
cause the  learned  Judge  left  it  to  the  jury  to  de- 
termine ''whether  the  gas  fixtures,  which  were 
attached  to  the  freehold,  came  within  the  class  of 
cases  requiring  actual  delivery  and  severance  from 
the  house.*' 

Angela  T,    FreedUy   (with  him  Wtn,  Henry 
Rawie)^  for  the  rule. 

The  effect  of  the  verdict  being  to  impute  an 
intent  to  defraud,  and  this  without  any  evidence 
to  sustain  it,  is  a  sufficient  reason  for  a  new  trial. 
Levi ngs worth  v.  Fox,  2  Bay,  520. 
Hilliard  on  New  Trials,  461,  {  467. 
When  the  facts  are  undisputed,  and  no  question 
of  intention  or  bona  fides  is  left  to  the  jury,  the 
duty  of  the  parties,  or  the  sufficiency  of  delivery 
of  chattels  such  as  these,  is  a  question  for  the 
Court,  and  the  jury  simply  determine  the  credi- 
bility of  witnesses. 

Benford  v.  Schell,  5  Sm.  393. 

Haynes  v,  Hunsicker,  2  Cas.  59. 

Milne  v.  Henry,  4  Wr.  357. 

Barr  v.  Rietz,  3  Sm.  256. 

McMarlan  v,  English,  24  Sm.  296. 

Funk  V.  Staats,  24  III.  632. 

The  province  of  a  jury  is  to  determine  disputed 

facts ;  and  where  the  evidence  is  uncontradicted, 

in  Pennsylvania  the  Court  is,  in  ail  cases,  to 

pronounce  upon  the  sufficiency  of  the  motives 

and  reasons  for  non- deli  very. 

Notes  to  Twyne's  Case,  I  Smith's  Lead.  Cas.  53. 
The  sole  question  is.  Has  there  been  a  delivery 
sufficient  to  meet  the  requirements  of  the  law  ? 
This  is  not  a  question  of  fact. 

Fixtures  and  chattels  real  are  not  within  the 
rule  in  Twyne's  Case. 

Strauss  v.  Day,  3  Phila.  137. 
Knight  V,  Bank,  3  Id.  138. 
Williams  v.  Downing,  6  Har.  65. 
I  Smith's  Lead.  Cas.  79. 
And  with  respect  to  chattels  which  are  not 
fixtures,  but  are  attached  to  realty,  and  can  only 
be  used  in  connection  with  real  estate,  it  has  al- 
ways been  held  that  possession  of  the  real  estate 
is  possession  and  delivery  of  such  chattels. 
Steward  v,  Lombe,  i  Brod.  &  Bing.  506. 
Caldwell  v.  Gainer,  31  Mo.  131. 
Sheldon  v.  Sharpless,  2  Weekly  Notes,  311. 
Craig's  Appeal,  27  Sm.  448. 
Packard  v,  Dunsmore,  1 1  Cushing,  283. 
Vining  r.  Gilbreth,  39  Maine,  496. 
When  real  estate  of  a  defendant  has  been  sold, 
it  violates  no  legal  policy  for  such  defendant  to 
sell  for  a  valuable  consideration  articles  indis- 
pensable to  the  enjoyment  of  the  realty,  and  pos- 
session of  the  house  is  possession  of  the  articles. 
The  reason  is  that  no  fraud  can  be  practised  by 


the  tenant,  for  there  is  no  reputed  ownership  of 
such  chattels — ^the  possession  of  the  tenant  being 
the  possession  of  the  landlord.  Any  other  rule 
would  prevent  a  lease  of  furnished  houses,  or 
would  render  the  property  of  the  landlord  liable 
for  a  tenant's  debts. 

Sheldon  v.  Shaq)less,  supra, 
McVicker  v.  May,  3  Barr,  224. 
Fry  V.  Miller,  9  Wr.  441. 
Craig*s  Appeal,  27  Sm.  448. 
T,  /.  JDiehl  (with  him  Joseph  C.  Fergusen), 
contra. 

C.  A.V. 
September  22,  1879.     Rule  discharged. 


^x^\)^XK%*  €ourt. 


Dewald's  Estate. 


June  18, 18791 


Decedents^  estates — Promise  in  writing  to  pajm 
city  bond  of  $IS00  one  year  after  decedents 
death  not  a  testamentary  paper,  but  a  nan-nep- 
liable  promissory  note —  Consideration —  Words 
**  value  received'*  import  consideration — Meas- 
ure of  damages — Commissions, 
Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  executor  of 
Frederick  Dewald,  deceased,  the  following  facts 
appeared :    The  decedent  died  June  28,  1875, 
leaving  a  will,  whereby  after  making  certain  In- 
quests, he  devised  the  residue  of  his  estate  to 
the  German  Reformed  Church.     A  large  propor- 
tion of  the  residuary  estate,  amounting  to  J7600, 
consisted  of  certificates  of  indebtedness  of  the 
German  Reformed  Church,  which  the  latter  was 
allowed  to  retain  on  account  of  their  legacy. 
The  accountant  claimed  a  commission  of  five 
per  cent,  on  the  whole  amount  of  the  estate, 
which  the  Auditing  Judge  (Hanna,  P.  J.)  re- 
duced to  two  and  a  half  per  cent.     To  this  find- 
ing the  accountant  excepted. 

Charles  Krupp  also  presented  a  claim  against 
the  estate,  based  upon  the  following  instrument:— 

«« $1500.  Philadelphia,  February  18, 1874. 

One  year  after  my  death  after  date  I  promise  to  pay 
to  the  order  of  Charles  Krupp  one  city  bond  of  fifteen 
hundred  dollars  without  defalcation  value  received  with- 
out interest.  Frederick  Dewald. 

Witness  present,  Wm.  P.  Bbcker.*' 
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The  execution  of  this  instrument  was  proved 
by  the  subscribing  witness,  who  also  testified  that 
decedent  had  induced  Krupp  and  his  wife  to 
come  on  from  New  York  and  keep  house  for 
him,  and  that  decedent  had  executed  a  lease  to 
Krupp  of  his  house,  and  entered  into  an  agree- 
ment with  him  by  which  decedent  was  to  pay  ten 
dollars  a  week  board,  and  furnish  the  fuel. 
Shortly  before  the  execution  of  the  note  in  con- 
troversy, the  decedent  grew  tired  of  this  arrange- 
ment, and  consulted  witness  as  to  recovering 
possession  x}(  his  property  from  Krupp,  who  re- 
fused to  leave,  but  shortly  after  the  execution  of 
the  paper,  surrendered  possession  of  the  house. 
There  was  no  direct  evidence  showing  consider- 
ation for  the  note.  This  claim  was  allowed  by 
the  auditing  Judge,  and  exceptions  were  there- 
upon filed  by  the  legatees  under  the  will. 

TTiorn  and  Gormiy^  for  exceptant,  contended 
that  there  was  no  evidence  of  consideration  for 
the  note,  and  that  the  circumstances  raised  a 
presumption  of  fraud. 

W,  R,  Fisher y  contra. 

The  fact  that  the  note  is  made  payable  after 
the  maker's  death  does  not  of  itself  destroy  its 
character  as  negotiable  paper,  nor  render  it  a  tes- 
tamentary instrument,  and  therefore  if  it  were 
payable  in  money  it  would  be  subject  to  all  the 
incidents  of  a  negotiable  promissory  note,  and 
would  beyond  all  controversy  import  upon  its 
face  a  valuable  consideration  throwing  upon  the 
promissor  or  his  representatives  the  burden  of 
overcoming  the  presumption. 

I  Daniel  on  Negotiable  Instruments,  p.  37,  {  46. 

Bristol  V,  Warner,  19  Conn.  R.  7. 

Com.  V.  Thornton,  46  Ala.  R.  587. 

Cooke  V.  Colehan,  2  Strangers  R.  1217. 

Hyatt  V,  Taylor,  42  N.  Y.  R.  262. 

Ernst  V,  Steckman,  24  Sm.  13. 

Zimmerman  v.  Anderson,  17  Sm.  422-423. 

Chitty  on  Bills,  p.  155. 

Story  on  Promissory  Notes,  p.  38,  J  27. 

Shields  v.  Executors  of  Mifflin,  3  Yeates,  389. 

Although  the  note  is  made  payable  in  a  medium 
other  than  money,  whereby  its  negotiability  is 
destroyed,  its  being  expressed  to  be  **  for  value 
received,**  renders  \\.  prima  facie  evidence  of  the 
fact  and  the  necessity  of  showing  want  of  con- 
sideration is  devolved  upon  the  promissor  or  his 
representatives. 

I  Daniel  on  Negotiable  Instruments,  pp.  127-129,  {{ 

161  and  163. 
I  Parsons  on  Notes  and  Bills,  p.  228. 
Averctt's  AdmV  v.  Booker,  15  Grattan*s  R.  163. 
Walrad  v.  Petrie,  4  Wend.  575. 
Bourne  v.  Ward,  51  Me.  R.  191. 
Terome  v,  Whitney,  7  Johns.  R.  321. 
Lansing  v.  McKillip,  3  Caines,  287. 

1  Story  on  Contracts,  {  546. 
Whitney  v.  Steams,  16  Me.  R.  394. 

2  Greenleaf  on  Evidence,  {  105. 
FiUier  t/.  Leslie,  1  Esp.  426. 


Holliday  v.  Atkinson,  1 1  Eng.  C.  L.  R.  558. 

Toner  v,  Taggert,  5  Binney,  490. 

Roberts  v,  Beatty,  2  Pen.  &  Walts,  67. 

Sidle  V.  Anderson,  9  Wr.  467. 
The  evidence  adduced  by  the  heirs  opposing 
the  payment  of  the  claim  founded  upon  this  note 
shows  that  there  was  in  fact  such  a  consideration, 
and  without  more  would  be  sufficient  to  support 
the  promise  made  to  claimant  by  the  decedent — 
<'a  spark  of  benefit  or  accommodation  is  suffi- 
cient." 

Wainwright  v,  Crawford,  4  D.  226. 

Mercer  v.  Lancaster,  5  Barr,  1^2. 

Hind  V,  Holdship,  2  Watts,  104. 

Brown  v,  Sloan,  6  Watts,  421. 

Rinehart  v.  Olwine,  5  W.  &  S.  163. 

McCulloch  V,  Cowher,  lb.  429. 

Chamberlain  v.  McClurg,  8  W.  &  S.  37. 
The  instrument  upon  which  the  claim  is  based 
showing  upon  its  face  that  the  consideration  sup- 
porting the  promise  of  decedent  was  executed  at 
the  time  the  promise  was  made,  the  claimant  is 
entitled  to  the  highest  value  of  the  bond  called 
for  at  any  time  between  the  maturing  of  the  note 
and  the  allowance  of  the  claim. 

Shiperd  v.  White,  3  Cowen,  32. 

Clark  V,  Penney,  7  Cowen,  681. 

Bank  of  Montgomery  v,  Reese,  2  Casey,  143. 

Musgrave  v.  BeckendorfT,  3  Smith,  310. 

Reitenbaugh  v.  Ludewick,  7  C.  132. 

Wilson  V,  Whitaker,  13  Wright,  117. 
This  case  is  distinguishable  from — 

Huntingdon  &  B.  T.  R.  R.  Co.  v.  English,  5  Weekly 
Notes,  354. 

North  V,  Phillips,  7  Id.  151,  and  kindred  cases. 

July  s,  1879.  The  Court.  The  authorities 
cited  in  the  adjudication,  to  which  many  others 
might  be  added,  fully  establish  the  validity  of  the 
instrument  given  by  the  testator  to  Chas.  Krupp, 
and  show  that  it  is  not  rendered  testamentary  by 
the  mere  fact  that  it  was  made  payable  one  year 
after  his  death.  It  is  true  it  was  not  negotiable, 
but  the  admission  contained  in  it,  that  it  was  for 
value  received,  was  sufficient  to  throw  the  burden 
of  proving  the  want  of  consideration  upon  the 
estate,  and  the  adjudication  states  that  no  evi- 
dence to  this  effect  was  given.  Apart  from  this, 
however,  we  think  it  may  fairly  be  inferred 
from  the  testimony,  that  it  was  given  in  con- 
sideration of  the  surrender  of  the  premises  de- 
mised by  the  testator  to  the  claiipaant,  and  oi  the 
abandonment  of  the  contract  under  which  the 
latter  had  been  induced  to  leave  the  city  of  New 
York,  and,  with  his  wife,  come  to  Philadelphia 
to  keep  house  for  the  testator  and  his  wife. 

The  contract,  however,  was  not  one  as  to 
which  specific  performance  could  be  enforced. 
It  was  broken  at  the  expiration  of  a  year  (June 
26,  1876),  from  the  testator's  death;  and,  there 
being  no  fraud  or  relation  of  trust,  the  measure 
of  liability  was  the  value  at  that  time  of  the  se- 
curity promised  to  be  then  delivered  with  interest 
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to  date  of  adjudication.  (See  Huntingdon  R. 
R.  V.  English,  5  Norris,  247 ;  North  v,  Phillips, 
7  Weekly  Notes,  151.) 

It  was  admitted  at  the  argument  that  this  value 
was  108  per  cent.  Such  being  the  case  the  sum 
awarded  to  the  claimant  should  be  as  follows : — 

$1500  City  6s  at  108 I1620  00 

Interest  from  June  26,  1876,  to  May  30,  1879, 

2  years,  1 1  months,  4  days         .         .         .        284  58 


Amount  due  May  30,  1879        •         •         •     f  I9<H  58 

With  regard  to  the  exceptions  filed  by  the 
accountant,  it  is  clear  that  he  has  no  right  to 
complain  so  far  as  concerns  the  reduction  of  com- 
missions on  the  certificates  of  indebtedness  of  the 
German  Reformed  Church.  That  church  was 
the  residuary  legatee,  and  by  consent  of  all 
parties  was,  as  such,  allowed  to  retain  the  entire 
amount  of  the  indebtedness  shown  by  the  certifi- 
cates. The  trouble  involved  in  this  transaction 
was  certainly  not  inadequately  compensated  by 
an  allowance  of  two  and  a-half  per  cent,  on  the 
sum  so  distributed  ($7600).  (McCauseland's  Ap- 
peal, 2  Wright,  466;  Montgomery's  Appeal,  5 
Norris,  234.) 

But  beyond  this,  there  seems  to  be  no  reason 
for  reduction.  It  is  true  that  at  the  time  of  the 
adjudication  the  securities  remained  in  the  hands 
of  the  accountant,  unconverted,  but  the  conver- 
sion of  all  of  them,  except  the  certificates  of  in- 
debtedness of  the  German  Reformed  Church,  is 
required  for  the  purpose  of  settlement  and  dis- 
tribution, all  of  the  legacies  being  pecuniary,  and 
the  claim  of  Chas.  Krupp  being  one  that  is  to  be 
compensated  in  damages  and  not  paid  in  kind. 
We  think  that  upon  the  amount  produced  by  a 
sale  of  the  securities,  so  required  to  be  converted, 
the  accountant  is  entitled  to  a  commission  of  five 
per  cent. 

As  the  account  cannot  be  fully  settled,  or  the 
amount  to  be  paid  to  the  residuary  legatee  ascer- 
tained, until  a  conversion  of  the  securities  has 
actually  taken  place,  it  must  be  recommitted  for 
further  adjudication. 

The  exceptions,  so  far  as  they  are  not  sustained 
by  this  opinion,  are  dismissed,  and  the  account 
is  recommitted  to  the  auditing  Judge. 

Opinion  by  Penrose,  J. 


Watson's  Estate. 


May,  1879. 


Orphans^  Court  practice — Appointment  of  ex- 
aminer by  Court  to  take  testimony  as  to  disputed 


facts  before  Auditing  Judge — Constitutionality 
of  such  appointment^^ArticU  V,  section  2  ij 
the  Constitution — Frctctice, 

Sur  petition  to  vacate  order  of  reference,  and 
answer. 

The  petition  averred  that  George  W.  Watson 
died  in  1867,  intestate,  leaving  a  widow  and  three 
children;  that  letters  of  administration  were 
granted  to  the  widow,  Amanda  F.  Watson,  in 
December,  1868,  but  that  no  account  was  filed 
until  June,  1876,  she  in  the  mean  time  having 
married  one  Martin.  In  September,  1876,  the 
account  having  come  before  the  Court  for  audit, 
one  of  the  children,  Frank  M.  Watson,  objected 
to  certain  credits  claimed  by  accountant,  when 
the  actountant  submitted  to  the  Court  a  ps^r 
signed  by  the  said  Frank,  in  which  he  admitted 
the  entire  account  as  stated  to  be  correct,  and 
desired  the  Court  to  confirm  it.  Frank  then  set 
up  that  his  signature  was  obtained  while  he  was 
intoxicated,  and  not  fully  capable  of  understand- 
ing the  effect  of  what  he  did.  The  Court  re- 
ferred the  matter  to  an  examiner  to  take  testi- 
mony, and  report  the  facts  to  the  Court. 

This  reference  was  never  carried  out,  owing 
to  the  extreme  poverty  of  Frank.  He  having 
died  since  the  order  of  reference,  his  widow  and 
administratrix  presented  this  petition  to  vacate 
the  said  order  of  reference,  and  to  proceed  with 
the  audit  of  the  account  of  the  administrator  of 
George  W.  Watson,  deceased. 

The  answer  admitted  the  facts  as  set  forth  in 
the  petition,  but  submitted  that  the  proper  course 
for  the  petitioner  to  follow  was  to  withdraw  the 
objections  to  the  account,  and  abide  by  the 
writing  admitting  the  correctness  of  the  account 
made  by  the  said  Frank  M.  Watson. 

Byerly  Hart,  for  the  petitioner. 

This  reference  should  be  vacated,  as  being  on- 
constitutional  ;  for  all  the  audits  of  accounts  by 
this  Court  must  be  **  without  expense  to  the 
parties.'* 

Const.  Pcnna.,  Art.  V.,  Sec.  22. 

[Hanna,  p.  J.  That  is  in  relation  to  the 
audits  themselves,  but  here  the  expense  was  in- 
curred by  your  client  attempting  to  set  aside  his 
own  actj 

He  offered  to  prove,  at  the  audit,  that  he  never 
knowingly  or  willingly  signed  the  agreement. 

Sellers^  contra. 


May  31,  1879. 
tion. 


The  Court  granted  the  peti- 
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Vol.  VII.]    THVRSDA  Y,  OCT.  30,  i8jg.    [No.  27. 


Jan.  '79,  iv 


Supreme  €ourt. 


March  28,  1879. 

rrioMui  v.  Moore  et  aU 


Mortgage — **  Under  and  subjecf  clause — Per- 
sonal liability  of  grantee  to  mortgagee,  what 
sufficient  to  create — Parol  agreement  of  grantee 
with  grantor  to  thcU  effect —  Whxt  is  sufficient 
consideration  for  such  an  agreement — Suit  by 
party  on  promise  for  his  benefit  made  to  another 
—Act  of  June  12,  1878  {P,  L.  205)^ 

Though  a  conveyance  of  land  **  under  and  subject"  to 
the  payment  of  a  mortgage,  does  not  of  itself  create  any 
personal  liability  on  the  part  of  the  grantee  directly  to  the 
mortgagee,  yet  such  grantee  may,  by  contract  with  his 
grantor,  make  himself  directly  liable  to  the  mortgagee  for 
Uie  amount  of  the  mortgage,  even  though  his  grantor  was 
not  so  liable. 

A.  took  a  conveyance  of  land  from  B.  "under  and  sub- 
ject" to  the  payment  of  a  mortgage  held  by  C;  the  deed 
to  B.  contained  no  '* under  and  subject"  clause;  in  a  suit 
by  C.  against  A.  to  recover  the  amount  of  the  mortgage, 
the  plaintiff  offered  to  show  that  at  the  time  A.  took  the 
land  from  B.,  he  expressly  agreed  that  he  would  assume 
payment  of  the  mortgage,  and  that  said  mortgage  formed 
part  of  the  consideration-money : 

Held  (reversing  the  judgment  of  the  Court  below), 
that  such  evidence  was  admissible. 

Held  further^  that  although  B. ,  the  grantor,  was  not 
liable  for  the  amount  of  the  mortgage,  yet  such  contract 
by  A.  was  not  without  consideration;  the  consideration 
was  the  price  of  the  land. 

Per  Paxson,  J.  It  is  a  rudimentary  principle,  that  a 
party  may  sue  on  a  promise  made  on  sufficient  considera- 
tion for  his  use  and  benefit,  though  it  be  made  to  another 
and  not  himself. 

The  Act  of  .June  12,  1878  (P.  L.  205),  was  only  in- 
tended to  apply  to  future  cases;  it  is  not  retrospective. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Assumpsit,  by  Merriman  against  Moore //a/.,  ex- 
ecutors, etc.,  of  Kennedy  and  Heebner,  to  recover 
the  amount  of  a  mortgage  held  by  plaintiff  on 
land  taken  by  the  defendants  under  and  subject 
to  the  payment  of  said  mortgage,  the  lien  of 
which  had  been  discharged  by  a  sheriff's  sale 
under  a  prior  encumbrance. 

This  was,  in  the  Court  below,  an  appeal  by 
defendants  from  an  award  of  arbitrators.  The 
narr.  alleged  that  on  Nov.  2,  1875,  ^^^  E-  R- 
Cochran  and  wife  conveyed  to  defendants  a  lot 


of  ground  "under  and  subject"  to  the  payment 
of  a  mortgage  of  |8oo  held  by  plaintiff ;  and 
that  the  defendants;  in  consideration  of  the  lot  of 
ground,  promised  the  said  Cochran  and  wife  to 
pay  to  phintiff  the  said  mortgage ;  there  was  also 
a  count  for  money  had  and  received.  Plea,  non 
assumpsit. 

On  the  trial,  before  Ross,  P.  J.,  the  plaintiff 
offered  to  prove  by  R.  W.  Hammell  that  he  was 
the  broker  who  effected  the  sale  to  defendants, 
and  that  it  was  expressly  agreed  by  the  parties  to 
defendants'  deed  that  defendants  did  assume  to 
pay  said  mortgage,  and  a  prior  one  under  which 
the  premises  had  subsequently  been  sold  by  the 
sheriff;  and  that  the  mortgage  formed  part  of 
the  consideration-money.  Objected  to ;  objec- 
tion sustained;  exception. 

Under  the  direction  of  the  Court  the  jury  then 
found  a  special  verdict,  setting  forth  the  follow- 
ing facts:  E.  R.  Cochran  and  wife  conveyed  to 
the  defendants  on  Nov.  2,  1875,  certain  lots  in 
the  city  of  Philadelphia  for  the  consideration  of 
J9650  **imder  and  subject"  [as  to  one  of  the 
lots]  to  the  payment  of  two  mortgages,  one  of 
$800,  executed  by  one  Milner,  Cochran's  grantor, 
and  a  prior  one  of  I2550,  executed  by  Milner's 
grantor.  The  deed  to  Cochran  contained  no 
under  and  subject  clause  as  to  the  |8oo  mort- 
gage ;  the  latter  mortgage  came  by  assignment 
into  the  hands  of  the  plaintiff.  Writs  of  scire 
facias  were  issued  on  both  mortgages  to  March 
Term,  1877;  the  writ  on  the  subsequent  mort- 
gage of  |8oo  was  stayed  by  the  sheriff,  and  the 
premises  sold  by  him  for  a  sum  insufficient  to 
more  than  cover  the  first  mortgage  and  costs. 
The  amount  due  the  plaintiff  is  $998.  If  the 
Court  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  we  find  in  his  favor  the  sum  of  I998 
as  damages ;  if  the  Court  be  of  opinion  that  the 
plaintiff  cannot  maintain  his  action,  then  we  find 
for  the  defendants. 

The  Court  entered  judgment  for  the  defendants 
on  the  special  verdict.  Plaintiff  took  this  writ, 
assigning  for  error  the  ruling  on  evidence  above 
given,  and  the  entry  of  judgment  for  defendant 
on  the  special  verdict. 

J,  W,  Hunsicker  (with  him  C,  Hunsicker), 
for  plaintiff  in  error. 

The  offer  of  evidence  made  below  was  to  prove 
that  the  defendants  expressly  agreed  to  pay  this 
mortgage,  and  that  said  mortgage  formed  part  of 
the  consideration-money;  this  evidence  was 
clearly  admissible,  and  was  sufficient  to  establish 
the  defendants'  liability. 

Taylor  v,  Preston,  29  Sm.  441. 
Moore's  Appeal,  6  Weekly  Notes,  474. 
Samuel  v,  Peyton,  Ibid.  476. 
Thomas  v.  Wiltbank,  Ibid.  477. 

The  Act  of  June  12,  1878,  was  only  intended 
to  apply  to  future  cases ;  otherwise,  it  would  be 
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unconstitutional,  as  it  not  only  affects  our  reme- 
dy, but  strikes  down  the  contract  itself. 
McCabe  v.  Emerson,  6  Harris,  iii. 
Penrose  v.  Erie  Canal  Co.,  6  Sm.  4(S. 

/  Boyd  and  B,  E,  Chain  (with  them  C.  H, 
Stinson),  for  defendants  in  error. 

The  plaintiff's  offer  was  irrelevant,  as  it  did 
not  propose  to  show  any  liability  on  Cochran's 
part,  from  which  defendants  agreed  to  indemnify 
him.  It  was,  besides,  at  most  an  endeavor  to 
show  that  we  agreed  without  consideration  to  pay 
another  man's  debt ;  and,  therefore,  would  not 
be  admissible  without  a  writing. 

The  Act  of  June  12,  1878,  does  not  impair 
the  obligation  of  any  contract,  but  merely  regu- 
lates the  measure  of  proof;  it  is  merely  a  regu- 
lation as  to  what  shall  be  sufficient  evidence. 

June  23,  1879.  The  Court.  In  recent  cases 
some  attempts  have  been  made  to  define  with  as 
much  precision  as  possible  the  mutual  and  de- 
pendent rights  and  duties  of  mortgagees,  mortga- 
gors, the  grantees  of  mortgagors,  and  the  alienees 
of  such  grantees,  (i)  A  conveyance  of  land 
**  under  and  subject"  to  a  mortgage  executed  by 
the  grantor,  creates  as  between  themselves  a 
covenant  of  indemnity  to  the  grantor  on  the  part 
of  the  grantee.  (2)  If  the  grantee  alien  by  a 
deed  containing  the  same  **  under  and  subject" 
clause,  without  more,  the  alienee  does  not  assume 
a  liability'to  the  mortgagee,  or  undertake  to  dis- 
charge the  grantee's  covenant  of  indemnity. 
(3)  It  is  competent,  however,  for  the  mortgagee 
to  show  by  adequate  evidence  that  the  alienee 
has  taken  upon  himself  not  only  the  grantor's 
duty  to  indemnify  the  mortgagor,  but  a  personal 
obligation  to  pay  the  mortgage  debt.  (4)  In  all 
cases  arising  before  the  Act  of  12th  of  June, 
1878,  this  adequate  evidence  may  consist  of 
stipulations  in  the  deed,  of  written  articles  out- 
side its  terms,  or  of  a  verbal  cotemporaneous 
agreement  between  the  parties.  And  the  fact  of 
such  an  undertaking  may  be  implied  from  circum- 
stances attending  and  connected  with  the  con- 
veyance of  the  land.  (Moore's  Appeal,  Samuel 
V.  Peyton,  and  Thomas  v.  Wiltbank,  6  Weekly 
Notes,  474,  476,  and  477.) 

Is  the  present  case  within  those  principles? 
It  is  an  action  of  assumpsit  brought  by  the  as- 
signee of  a  mortgagee  against  a  grantee  to  enforce 
a  promise  to  the  grantor  to  pay  off  an  outstanding 
mortgage,  for  which  the  grantor  was  not  himself 
personally  bound,  made  upon  no  other  considera- 
tion than  the  value  of  the  land  conveyed.  At 
the  trial  an  attempt  was  made  to  fasten  a  personal 
liability  upon  Cochran's  grantees  for  the  amount 
of  the  ^800  mortgage  to  Clay.  The  plaintiff 
proposed  to  prove  by  Richard  W.  Hammell  that 
*<he  was  the  broker  who  effected  the  sale  to 
Heebner  and  Kennedy,  and  that  it  was  expressly 
agreed  between  the  parties  to  this  deed  that  they 


were  to  assume  the  payment  of  both  the  mort- 
gages named  in  the  deed,  and  that  said  mortgages 
formed  part  of  the  consideration."  The  testi- 
mony was  rejected,  and  afterwards  upon  the  facts 
found  by  the  special  verdict,  a  judgment  was 
entered  for  the  defendants. 

Was  Cochran  in  a  position  to  enable  him  to 
make  a  contract  like  that  alleged  so  that  it  may 
enure  to  the  benefit  of  the  plaintiff?  The  Court 
below  held  that  he  wis'  tot,  for  the  reason  that 
he  was  bound  by  no  persoiwiioWigation  to  Mil- 
ner,  for  he  had  received  a  general  conveyance  of 
encumbered  property  without  any  stipulation  that 
it  should  be  subject  to  the  encumbrances.  In 
other  words,  that  because  Cochran  was  under  no 
obligation  or  duty  to  pay  the  encumbrances,  his 
grantees,  who  had  bought  **  under  and  subject" 
to  such  encumbrances,  and  had  expressly  agreed 
to  pay  them  as  part  of  the  purchase-money,  were 
not  liable  upon  such  promise,  because  without 
consideration.  This  was  clearly  error.  The 
consideration  was  the  price  of  the  land.  It  was 
nothing  to  Cochran's  vendees  what  the  former 
did  with  the  purchase-money.  He  saw  proper  to 
apply  a  portion  of  it  to  the  payment  of  the  mort- 
gages which  bound  the  land  conveyed,  although 
they  imposed  no  personal  liability  upon  him.  A 
vendor  may  direct  how  the  purchase-money  shall 
be  paid.  He  may  reserve  it  to  himself,  donate 
it  to  a  public  charity,  or  may  make  such  other 
disposition  of  it  as  may  best  meet  his  views,  and 
if  his  vendee  agrees  to  pay  it  according  to  such 
directions,  he  cannot  set  up  as  a  defence  that  hfe 
vendor  was  under  no  duty  to  apply  it  in  such 
manner.  The  difficulty  in  the  way  of  the  de- 
fendants is  that  the  evidence  rejected  would  go 
to  show  that  they  have  not  paid  the  purchase- 
money.  The  right  of  the  plaintiff  to  recover 
does  not  depend  upon  privity  of  contract.  It  is 
a  rudimental  principle,  that  a  party  may  sue  on 
a  promise  made  on  sufficient  consideration  for 
his  use  and  benefit,  though  it  be  made  to  another 
and  not  himself.  (Hoff's  Appeal,  12  Harris, 
200;  Townsend  v.  Long,  27  P.  F.  S.  143; 
Justice  V.  Tallman,  5  Weekly  Notes,  90.) 

The  Court  below  rejected  the  evidence  offered 
by  the  plaintiff  for  the  further  reason  that  it  came 
within  the  Act  of  the  12th  of  June,  1878  (P.  L. 
205).  There  is  nothing  upon  the  face  of  the 
Act  to  lead  to  the  conclusion  that  the  Legislature 
intended  it  to  be  retrospective.  It  speaks  in  the 
future  tense  throughout,  and  evidently  means  only 
to  apply  to  future  cases.  In  this  respect  it  closely 
resembles  the  4th  section  of  the  Act  of  2d  April, 
1856  (Purdon,  724),  which  was  held  to  be  pros- 
pective in  Lingenfelterzr.  Ritchey(8P.  F.  S.  485.) 

Judgment  reversed  and  a  venire  facias  dt  novo 
awarded. 

Opinion  by  Paxson,  J.  Mercur  and  Gor- 
don, JJ.,  dissent. 
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Mortgage — Satisfaction  on  record — When  no 
conclusive  as  between  the  parties — Satisfcution 
under  mistake  of  fact. 

The  satbfaction  of  a  mortgage  on  the  record  may  be 
shown  to  have  been  entered  by  mistake,  and  in  that  event 
is  not  conclusive  as  between  the  parties  to  the  transaction. 

A  mortgagee,  who  held  notes  of  the  vendee  of  the  mort- 
gaged premises,  which  were  secured  by  the  mortgage, 
under  the  mistaken  supposition  that  all  but  one  of  the 
Botes  had  been  paid,  satisfied  the  mortgage  of  record,  and 
took  other  security  for  the  remaining  note.  There  was 
a  second  note  still  unpaid,  of  which  the  mortgagee  was 
not  aware.  On  the  following  day  the  debtor  made  an  as 
signment  for  the  benefit  of  creditors.  The  property 
having  been  sold  under  a  judgment  for  arrears  of  ground - 
rent,  the  surplus  of  the  purchase- money  was  awarded  to 
the  mortgagee  to  the  amount  of  the  note  still  due. 

Appeal  from  the  Court  of  Common  Pleas  No. 
4,  of  Philadelphia  County. 

The  facts  of  the  case  as  found  by  the  auditor 
appointed  to  distribute  a  fund  produced  by  a 
sheriff's  sale  of  real  estate,  were  as  follows :  On 
November  6,  1876,  a  wharf  property  on  the 
river  Schuylkill,  the  title  to  which  was  in  the 
Girard  Tube  Works  and  Iron  Company,  was 
sold  imder  a  judgment  for  arrears  of  ground- 
rent;  the  balance  of  the  purchase -money, 
amounting  to  I3607.70,  remained  in  the  hands 
of  the  sheriff.  The  fund  was  claimed  by  the 
Farmers*  National  Bank  of  Reading,  and  also  by 
Harry  F.  West,  assignee  of  the  Girard  Tube 
Works  and  Iron  Co. 

On  December  31st,  1874,  Chas.  T.  Murphy, 
treasurer  of  the  Girard  Tube  Works,  in  whose 
name  the  title  to  the  property  stood,  mortgaged 
the  same  to  the  company  for  the  sum  of  |i  7,000. 
The  mortgage  was  assigned  January  2,  1875,  to 
The  Farmers*  National  Bank  of  Reading.  The 
mortgage  was  held  under  a  written  agreement  to 
secure  certain  notes  of  the  Girard  Tube  Works, 
and  **  any  renewals  of  the  same.**  Immediately 
after  the  creation  of  the  mortgage,  Murphy  con- 
veyed the  title  to  the  wharf  property  to  the 
Girard  Tube  Works.  The  notes  were  renewed 
and  paid  from  time  to  time,  and  it  appeared  that 
the  renewal  notes  were  always  sent  several  days 
in  anticipation  of  the  maturity  of  the  originals. 
There  were  three  notes  amounting  to  I5 156.95, 
due  March  3,  1875,  which  were  renewed  by  one 
note  for  the  aggregate  amount  at  four  months. 
On  April  15  following,  the  Girard  Tube  Works 
wrote  as  follows:  **The  two  notes  of  ours 
maturing  on  the  21st  and  27th  inst.,  were  in- 
cluded in  Mr.  Norris*s  statement  for  renewal. 
We  are  advised  you  have  sent  them  forward  for 
collection.  Enclosed  we  hand  you  two  notes  of 
Geary,  Tilton  &   Colwell,   for   I2718.75   and 


I2371.69  respectively,  which,  if  you  prefer  to 
our  paper,  we  ask  you  to  discount,  and  apply 
proceeds  to  payment  of  our  notes.**  On  April 
19th  the  bank  wrote  in  reply,  **  Yours  15th,  with 
two  inclosures  addressed  to  Mr.  Eckert  for  dis- 
count, has  been  received.  1  send  inclosed  state- 
ment, showing  you  are  short  in  the  transaction 
I74.42,  for  which  send  us  your  check."  The 
following  day  the  Girard  Company  acknowledged 
receipt  of  this  letter,  and  inclosed  a  check.  At 
this  point  of  time  there  were  due  the  note  of  the 
company  for  I5 156.95,  and  the  two  notes  of 
Geary,  Tilton  &  Colwell,  of  which  that  for 
^2718.75  was  paid  on  June  27.  On  June  9th 
the  Girard  Company  wrote  that  they  desired  to 
have  the  wharf  property  released  from  the  mort- 
gage. The  negotiations  terminated  on  July  3d, 
in  an  interview  between  Eckert,  President  of  the 
bank,  Murphy,  treasurer  of  the  Girard  Co.,  and 
Norris,  attorney  for  the  bank.  Before  leaving 
Reading  for  Philadelphia,  the  place  of  interview, 
Eckert  received  from  one  of  the  clerks  of  the 
bank  a  statement  of  the  account  with  the  bank, 
showing  only  the  note  of  I5 156.95  due  by  the 
Girard  Co.  Eckert  swore  that  he  did  not  then 
know  of  the  existence  of  the  Tilton,  Geary  & 
Colwell  note  for  J2371.69,  which  was  still  un- 
paid. The  result  of  the  interview  was  that 
Murphy  gave  to  Eckert  two  notes  of  the  Pitts- 
burgh Bolt  Company,  with  the  Girard  Co.*s  in- 
dorsement, in  exchange  for  the  J5 156.95,  the 
bank  paying  a  small  difference  in  cash,  and  re- 
ceiving as  security  a  mortgage  on  another  prop- 
erty for  I4000.  Eckert  then  satisfied  on  the 
record  the  mortgage  for  $17,000.  On  the  follow- 
ing day  the  Girard  Co.  failed,  and  made  an  assign- 
ment to  the  appellant.  The  auditor  found  that 
the  transaction  on  the  part  of  all  the  parties  to 
the  interview  on  July  3d,  **  proceeded  upon  the 
declaration  and  the  assumption  that  but  one  note 
of  the  Girard  Company  was  still  held  by  the 
bank.'*  He  further  reported  as  follows :  **  It  is 
impossible  for  the  auditor,  in  the  view  that  he 
takes  of  the  evidence,  to  conclude  otherwise  than 
that  the  mortgage  of  the  bank  was  surrendered 
and  satisfied  by  its  chief  officer  through  mistake 
and  oversight  caused  by  the  misinformation  of 
the  clerk  and  the  conduct  of  Mr.  Murphy.  It  is 
not  pretended  by  any  one  that  he  knowingly  re- 
leased, or  intended  to  release,  a  first  class 
security,  with  knowledge  of  the  note  in  dispute 
being  in  existence,  without  an  equivalent.  He 
distinctly  swears  he  knew  of  but  one  note  due, 
and  that  he  would  not  have  released  the  security 
for  that  one,  except  getting,  as  he  thought, 
nearly  an  equal  one  in  the  I4000  mortgage. 
Even  Charles  T.  Murphy  does  not  testify  that 
the  other  note  was  at  all  spoken  of  or  considered 
at  the  interview,  or  that  it  was  regarded  by  the 
parties  as  having  been  taken  out  of  the  prolec- 
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tion  of  the  $17,000  mortgage.  The  extent  of 
his  claim  is  that  because  the  bank  took  and  dis- 
counted the  Geary,  Tilton  &  Colwell  notes, 
shifting  the  Girard  Company's  debtor's  place 
from  maker  to  that  of  indorser,  therefore  there 
was  no  indebtedness  to  the  bank  on  that  ac- 
count. He  did  not  swear  that  the  bank  held 
no,  other  liability  of  the  company,  only  that  they 
held  none  of  the  company's  paper  for  this 
amount  except  their  indorsement.  He  says  he 
knew  of  this  indorsement  at  the  settlement,  but 
considered  that  the  Girard  Company  was  not 
liable  because  the  Bolt  Company  was  then  good, 
and  that  while,  as  every  one  concedes,  the  un- 
paid note  was  not  one  of  the  notes  (originally) 
secured  by  the  mortgage,  he  goes  the  length  of 
swearing  that  neither  was  it  taken  in  lieu  of  one 
secured  thereby.  That  is  not  a  renewal,  because 
he  says,  arguendo^  the  proceeds  of  the  secured 
notes,  when  discounted,  took  the  place  of  the 
original  notes,  and  were  placed  to  their  credit. 
He  does  not  aver  any  parol  agreement  to  re- 
lease the  security  and  accept  the  new  notes,  nor 
does  he  pretend  that  the  credit  and  standing  of 
the  new  names  of  Geary,  Tilton  &  Colwell  were 
known  to  the  bank,  or  that  they  acted  upon  it." 

Upon  the  law  of  the  case,  the  auditor  re- 
ported as  follows: — 

**  (i)  First,  then,  as  to  the  effect  of  the  entry 
of  satisfaction  of  the  mortgage :  If  this  question 
arose  between  parties  strangers  to  the  transac- 
tion— if,  in  other  words,  the  satisfaction  was 
sought  to  be  invalidated,  and  the  mortgage  re- 
vived to  the  prejudice  of  an  innocent  purchaser 
for  value  without  notice — there  would  be  little 
difficulty  in  disposing  of  the  attempt  to  do  so 
manifest  an  injustice.  But  such  is  not  the  case 
in  hand,  and  for  the  present  the  question  is  to  be 
regarded  as  between  the  original  mortgagor  and 
mortgagee,  and  whether  the  mortgagee  is  bound 
absolutely  and  at  all  events  by  the  satisfaction  of 
record.  I  am  of  opinion  that  he  is  not,  and 
that  if  a  plain  mistake  of  fact  was  made  in 
satisfying  the  mortgage,  he  is  entitled  to  be. 
heard  in  this  controversy.  Judge  Woodward 
said,  in  Fleming  v.  Parry  (12  H.  47),  that  be- 
tween the  original  parties,  where  the  rights  of 
third  parties  had  not  intervened,  a  release  or  ex- 
tinguishment of  a  mortgage  or  bond  without 
actual  payment,  is  not  a  discharge  unless  so  in- 
tended by  the  parties,  and  *  that  there  is  no 
magic  in  an  entry  of  satisfaction,  either  on  a 
judgment  or  mortgage,  which  can  prevail  against 
the  truth  and  equity  of  the  transaction,*  and  if 
put  on  record  at  the  instance  of  the  mortgagor 
and  for  his  benefit,  he  is  not  entitled  to  plead  an 
estoppel;  'a  record  it  is,'  he  says,  *but  not  a 
judicial  record,*  citing  Morris  v,  Brady  (5  Wh. 
541),  Roberts  v,  Halstead  (9  B.  32).  The  case 
of  Saurman's  trustee,  v.  Binder  (7  W.  209),  de- 


cides that  the  ^ntry  of  *  settled '  on  the  record  of 
the  suit  on  a  mortgage,  was  not  conclusive  on 
the  mortgagee  as  against  a  purchaser  haNing 
knowledge  of  equities  to  the  contrary.  The 
whole  subject  was  very  fully  considered  by  Judge 
Agnew,  in  Lancaster  ».  Smith  (17  Sm.  427). 
He  held  that  the  registry  of  a  mortgage  is  not 
such  a  record  as  imports  absolute  verity,  that  it 
is  in  no  sense  judicial,  that  the  entry  of  satisfac- 
tion is  the  act  of  the  party,  not  the  official  act  of 
the  recorder,  and  that  a  satisfaction  procured  by 
fraud  is  no  satisfaction  at  all. 

**  The  result  of  an  examination  of  these  and 
other  cases  shows  that  as  between  the  parties, 
where  there  is  no  element  of  estoppel,  the  record 
of  satisfaction  of  a  mortgage  has  no  greater 
sanctity  or  solemnity  than  any  ordinary  declara- 
tion in  writing  or  a  receipt  made  by  a  party, 
procured  by  fraud  or  by  accident  or  mistake, 
and  it  is  therefore  open  to  contradiction,  and 
may  be  shown  to  have  been  given  under  a  mis- 
take of  fact  or  law.  (Per  Sharswood,  J.,  Rus- 
sell V.  The  Church,  15  Smith,  9.) 

"  Not  importing  absolute  verity  itself,  there- 
fore, as  a  judicial  record,  it  is  not  protected  by 
any  rule  governing  official  records  of  courts 
which  imply  judicial .  consideration  and  deter- 
mination ;  nor  does  it  stand  in  equity  as  a  deed, 
requiring  a  preponderance  of  proof,  unusual  in 
other  cases,  to  overcome  it. 

**  That  equity  would  set  aside  the  entry  of 
satisfaction  upon  proof  of  the  facts  alleged  in 
this  case,  I  do  not  entertain  a  doubt,  upon  the 
grounds  either  of  mistake  or  fraud,  and  since  the 
sheriff's  sale  has  divested  the  lien  of  the  mort- 
gage from  the  land,  the  only  remedy  of  the 
mortgagee  is  the  present  one — by  claim  upon  its 
proceeds.  (Brightly's  Equity,  sections  58-9, 
61-2;  Adams'  Equity,  *i88,  9.) 

"(2)  Upon  the  second  question,  as  to  whether 
the  assignee  for  creditors  stands  in  any  better 
position  than  his  assignor,  the  mortgagor,  I  have 
no  difficulty  whatever.  The  very  recent  case  of 
City  Bank  of  Harrisburg  v,  Sherlock,  decided 
June  nth,  1877  (reported  in  Legal  Intelligencer, 
p.  220),  definitely  settled  this  question,  citing 
Fulton's  Estate  (i  Smith,  211),  which  contains 
a  review  of  a  host  of  authorities  on  the  subject." 

The  auditor  awarded  to  the  bank  the  amount 
of  the  Geary,  Tilton  &  Colwell  note,  with  in- 
terest, and  the  balance  of  the  fund,  to  the 
assignee. 

To  this  report  the  assignee  filed  exceptions, 
inter  alia:  (4)  ** Because  the  said  auditor  has 
reported  that  the  notes  given  by  letter  of  April 
15th,  1875,  were  a  renewal  of  the  prevk)us 
notes,  and  secured  by  the  mortgage  of  117,000." 
(9)  **  Because  the  said  auditor  did  not  report 
that  the  letter  of  April  15th,  1875,  from  the 
Girard  Tube  Works,   together  with  the  reply 
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thereto,  made  the  notes  then  taken  a  payment  of 
the  previous  notes."  (11)  **  Because  the  said 
auditor  admitted  the  testimony  of  Mr.  Eckert  to 
contradict  or  explam  the  meaning  of  said  letter." 
(13)  **  Because  the  said  auditor  reports  that  the 
entry  of  satisfaction  so  made  was  not  final  and 
conclusive  between  the  said  parties."  The 
Court  dismissed  the  exceptions,  and  confirmed 
the  auditor's  report.  From  this  decree  the 
assignee  took  this  appeal,  assigning  as  error  the 
award  to  the  bank,  the  dismissal  of  the  excep- 
tions, and  the  confirmation  of  the  report. 

Samuel  Dickson  (with  whom  was  E,  G.  Piatt)  ^ 
for  appellants. 

The  satisfaction  of  the  mortgage  extinguished 
the  legal  right  of  the  mortgagee. 

Act  of  May  28,  1715,  Purd.  Dig.  4^,  pi.  115. 

And  his  only  remedy  was  by  bill  in  equity  to 
restore  the  legal  rights.  The  sole  question  for 
the  auditor  was  whether  the  lien  of  the  mortgage 
was  gone  by  reason  of  the  entry  of  satisfaction. 
The  liability  of  the  Girard  Tube  Works,  as  in- 
dorsers,  was  not  disputed  ;  but  that  is  a  very 
different  question  from  the  one  decided  by  the 
auditor.  It  is  denied  that  the  security  for  that 
liability  could  remain  after  the  satisfaction  of 
the  mortgage.  As  between  the  parties  to  the 
transaction,  this  lien  was  extinguished  absolutely, 
and  it  could  only  be  restored  upon  the  clearest 
evidence  of  fraud  or  mistake. 

A  mistake  will  not  be  relieved  against,  if  it  is 
the  result  of  the  party's  own  negligence. 
Bispham's  Equity,  sec.  191. 

Nor  where  he  has  not  made  use  of  the  means 
of  inquiry  open  to  him. 

Kerr  on  Fraud  and  Mistake,  407. 

The  mistake  must  be  mutual. 
Cooper  V.  The  Farm.  Mut.  Ins.  Co.,  14  Wr.  299. 

The  very  fact  that  new  notes  were  taken  in 
payment  or  satisfaction  of  the  prior  debt,  pre- 
cludes the  idea  that  they  are  securities  for  the 
same  debt. 

£,  Spencer  Miller^  contra. 

The  appellant  admits  that  if  the  new  notes 
were  not  in  payment,  but  were  renewals,  and  if 
the  satisfaction  of  the  mortgage  was  entered  by 
mistake,  the  auditor  was  correct  in  his  finding, 
and  he  admits  also  that  both  of  these  are  ques- 
tions of  fact.  The  auditor  has  found  the  facts, 
and  this  Court  will  not  set  aside  that  finding  un- 
less so  manifestly  unjust  that,  if  it  were  the  ver- 
dict of  a  jury,  it  would  be  set  aside. 

February  3,  1879.  The  Court.  We  entirely 
concur  in  the  conclusions  of  law  and  fact  of  the 
learned  auditor  in  the  Court  below,  and  affirm 
this  decree  on  his  report. 

Decree  affirmed  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Per  Curiam. 


J">.  '79. 


20. 


March  19,  1879. 

Qraver,  etc.  v.  Fchr. 

Justice  of  the  peace^  jurisdiction  of — Landlord 
and  tenant — Lcuhes — Rent — Act  of  March  d, 
i8j2,  Supplement  to  Act  of  April  14,  1863 — 
What  is  necessary  to  jurisdiction  of  proceed- 
ings under  landlord  and  tenant  Act, 

"When  a  summary  proceeding  is  given  by  statute,  and  is 
in  derogation  of  the  common  law,  the  necessary  juiisdic- 
lion  must  appear  affirmatively  on  the  face  of  the  record,  or 
the  proceeding  is  coram  nonjudice^  and  utterly  void. 

A  justice  of  the  peace  has  no  jurisdiction  under  the 
landlord  and  tenant  Act  when  it  does  not  appear  affirma- 
tively that  a  certain  rent  was  reserved. 

The  limitation  of  twenty  days  within  which  a  writ  of 
certiorari  must  be  sued  out  does  not  apply  when  it  is  ap- 
parent that  the  justice  has  no  jurisdiction. 

The  twenty-first  section  of  the  Act  of  1810,  the  one  hun- 
dred dollar  Act,  does  not  apply  to  the  landlord  and  tenant 
Act. 

Rubicum  v.  Williams  (i  Ash.  230)  and  Lacock  v.  White 
(7  H.  495)  followed. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Certiorari  to  the  proceedings  before  a  justice 
of  the  peace,  by  the  defendant,  Charles  Graver, 
trustee. 

The  proceedings  were  commenced  by  Morgan 
W.  Fehr  against  the  said  Graver  to  recover  j)os- 
session  of  certain  premises  from  the  defendant, 
who,  as  the  plaintiff  alleged,  held  them  under 
him  as  his  tenant  by  virtue  of  a  lease  in  writing ; 
during  the  progress  of  the  case,  both  parties 
appeared  several  times  l>efore  the  justice.  On 
December  5,  1877,  judgment  was  given  in  favor 
of  the  plaintiff,  and  a  writ  of  possession  issued. 
The  record  of  the  justice,  after  describing  the 
premises,  set  out  that  the  plaintiff  **did  demise 
the  said  premises  during  the  will  and  pleasure  of 
Morgan  W.  Fehr  to  Charles  Graver,  trustee  for 
his  wife,  Melinda  Graver,  the  tenant  now  in 
possession,  and  that  the  said  Charles  Graver, 
trustee  as  aforesaid,  entered  into  possession  of 
said  premises  by  virtue  of  said  lease  in  writing, 
and  held  the  same,  and  that  the  said  term,  for 
which  the  premises  are  demised,  is  fully  ended,'* 
etc. 

The  writ  of  possession  was  superseded  on  the 
same  day  by  a  writ  of  certiorari  taken ^  by  the 
defendant.  After  argument  this  writ  was  quashed 
by  the  Court,  and  an  alicts  writ  of  possession  was 
issued  by  the  justice  on  Jan.  28,  1878.  On  Jan- 
uary 29,  1878,  the  constable  made  return  that 
possession  of  the  demised  premises  had  been 
given  to  the  plaintiff,  and  that  defendant  had 
**no  goods." 

A  second  certiorari  was  issued  February  25, 
1878.    On  exceptions  thereto,  the  Court  affirmed 
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the  proceedings  of  the  justice  in  the  following 
per  curiam  opinion:  **That  the  justice  had 
jurisdiction  of  the  subject  matter  and  the  parties 
cannot  be  doubted.  It  is  claimed,  however, 
that  in  this  particular  case,  the  record  made  by 
the  justice  shows  no  amount  of  rent  reserved. 
This  was  known  when  the  first  writ  of  certiorari 
was  taken,  which  was  in  time,  with  full  knowledge 
of  all  the  facts.  Can  the  defendant,  after  having 
failed  in  his  first  writ  of  certiorari,  lay  by  till 
nearly  a  month  after  possession  has  been  given 
under  the  alias  writ  of  possession,  and  then  issue 
his  second  writ  of  certiorari,  on  the  ground  that 
the  omission  of  the  justice  to  specify  a  rent  re- 
served ousted  his  jurisdiction  ?  If  so,  how  often 
in  the  same  case,  and  at  what  indefinite  length 
of  time  may  he  avail  himself  of  the  privilege  ? 
The  judgment  here  was  not  obtained  by  trick  or 
fraud,  and  is  not  within  the  cases  which  decide 
that  a  party  may  issue  his  certiorari  where  more 
th^n  twenty  days  have  elapsed,  provided  he  takes 
action  within  twenty  days  after  the  facts  have 
come  to  his  knowledge.  Counsel  for  the  de- 
fendant strenuously  resisted  the  offer  made  by 
counsel  for  plaintiff  to  submit  the  written  agree- 
ment to  the  Court,  for  the  reason  that  the  record 
of  the  justice  alone  must  govern,  and  the  written 
contract  recited  by  the  justice  was  therefore  with- 
held. Our  impression  is  that  the  defendant  has 
been  guilty  of  such  laches  as  gives  him  no  right 
now  to  invoke  the  powers  of  the  Court.  He 
refused  to  appeal  in  the  proper  time,  and  if  he 
can  succeed  in  his  present  effort,  it  will  lead  to  a 
very  troublesome  line  of  practice  which  we  are 
not  willing  to  inaugurate,  unless  in  obedience  to 
the  mandate  of  a  superior  power." 

The  defendant  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  affirming  the 
proceedings  of  the  justice,  in  entering  judgment 
against  the  defendant,  and  in  not  sustaining  hfs 
exceptions  grounded  on  the  fact  that  no  certain 
rent  appeared  to  have  been  reserved,  and  no 
service  of  the  original  summons  had  been  made 
on  Melinda  Graver. 

W.  D.  Seltzer  and  Benjamin  Cummingy  for  the 
plaintiff  in  error. 

The  Act  of  1863,  as  amended  in  1872,  is  the 
same  as  that  of  1772,  consequently  the  older 
decisions  apply. 

The  summary  remedy  to  a  landlord  only  ap- 
plies to  leases  either  written  or  parol,  in  which  a 
certain  rent  is  clearly  reserved,  and  not  to  cases 
where  the  rent  is  so  uncertain  as  to  require  the 
intervention  of  a  jury  for  its  determination. 
McGec  V.  Fcssler,  i  Barr,  126. 

All  the  facts  necessary  to  give  jurisdiction 
should  be  set  out  in  the  proceedings,  and  if  it  do 
not  appear  on  the  record  that  the  lease  was 
under  a  certain  rent,  the  proceedings  of  the  jus- 
tice will  be  set  aside. 


Want  of  jurisdiction  may  be  taken  advant^e 
of  at  any  time  and  at  any  stage  of  the  proceedings. 

Stiles  V,  Jeffries,  8  Phila  Rep.  303. 
The  twenty  days*  limitation  in  regard  to  the 
writ  of  certiorari  does  not  apply  where  the  record 
shows  on  its  face  that  the  justice  had  no  juris- 
diction. 

Ofiferraan  v,  Downey,  2  Wh.  Dig.  }  134. 

Lacock  V,  White,  7  H.  498. 

Adams  v.  Hill,  29  Leg.  Int.  .126. 

Collins  V.  Collins,  I  Wr.  387. 

Ingham  v.  Sickler,  I  \jt^.  Chr.  151. 
yi    W,   Roseberry   (with   whom   was  F.  W, 
Bechtel),  for  the  defendant  in  error. 

Even  under  the  recognized  exceptions  a  party 
has  not  an  unlimited,  but  a  reasonable  time 
within  which  to  take  out  a  certiorari.  Such 
reasonable  time  has  repeatedly  been  held  to  be 
twenty  days. 

French  v,  Penna.  &  N.  S.  Canal  &  R.  R.  Co.,  I  Leg. 
Chr.  66. 

Offerman  v,  Downey,  2  Wh.  Dig.  134. 

Lacock  V,  White,  7  H.  498. 

Dailey  v,  Bartholomew,  i  Ash.  135. 

Stedman  v,  Bradford,  3  Phila.  Rep.  258. 

Brookiield  v.  Hill,  l  Id.  439. 

Heft  V,  Hammill,  i  Id.  394. 

Schaeffer  v.  Smith,  2  Leg.  Chr.  52. 

Harrison  v.  Wilkinson,  I  Luz.  Leg.  Reg.  89. 

Jones  V,  Del.  and  Hud,  Canal  Co.  31  Leg.  Int.  173. 
The  Act  of  1863  must  receive  a  liberal  con- 
struction. 

Snyder  v.  Carfrey,  4  Sm.  90. 
The  joitKier  of  Melinda  Graver  as  a  party 
would  have  been  improper. 

Snyder  v.  Carfrey,  supra. 

May  7,  1869.  The  Court.  This  was  a  pro- 
ceeding instituted  by  Morgan  W.  Fehr,  the  plain- 
tiff below,  before  a  justice  of  the  peace,  under  the 
landlord  and  tenant  Act  of  December  14,  1863 
(P.  L.  1864,  1 127),  to  recover  from  the  defend- 
ant certain  demised  premises,  situated  in  the 
borough  of  Tremont,  Schuylkill  County.  The 
record  of  the  justice,  after  describing  the  pre- 
mises, sets  out  that  the  plaintiff  "did  demise  the 
said  premises,  during  the  will  and  pleasure  of 
Morgan  W.  Fehr  to  Charles  Graver,  trustee,  for 
his  "wife  Melinda"  Graver  the  tenant  now  in 
possession,  and  that  the  said  Charles  Graver 
trustee  as  aforesaid,  entered  into  possession  of 
said  premises  by  virtue  of  said  lease  in  writing, 
and  held  the  same,  and  that  the  said  term  for 
which  the  premises  were  demised  is  fully  ended." 
There  is  also  a  statement  of  demand  and  notice, 
and  the  necessary  allegation  that  the  defendant 
had  refused  to  deliver  up  possession.  In  all  these 
proceedings,  however,  there  is  nothing  by  which 
the  jurisdiction  of  the  justice  can  even  be  in- 
ferred. 

The  supplement  to  the  Act  of  1863,  approved 
March  6,  1872  (P.  L.  22)  prohibits  a  proceeding 
under  this  Act,  **  unless  such  proceeding  shall  be 
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founded  on  a  written  lease  or  contract  in  writing, 
or  on  a  parol  agreement  in  and  by  which  the 
relation  of  landlord  and  tenant  is  established  be- 
tween the  parties,  and  a  certain  rent  is  therein 
reserved,'^  Now  not  only  does  it  not  appear  by 
the  proceedings  before  the  justice  that  a  certain 
rent  was  reserved  in  the  lease  therein  recited, 
but  from  the  whole  case,  as  we  have  it  before  us, 
it  is  manifest  thkt  there  was  no  such  rent.  As, 
therefore,  this  summary  proceeding,  though  con- 
venient and  necessary  in  proper  cases,  is  in  dero- 
gation of  the  common  law,  and  as  it  is  given  only 
by  statute,  the  necessary  jurisdiction  must  appear 
affirmatively  on  the  face  of  the  record,  or  the 
proceeding  is  roram  non  judice  and  utterly  void. 
(McGee  v,  Fessler,  i  Barr,  126.)  We  have 
here,  however,  a  case  in  the  very  teeth  of  the 
legislative  prohibition,  a  lease  at  will  without  a 
reservation  of  rent  of  any  kind,  so  that,  as  far  as 
jurisdiction  is  concerned,  it  is  affirmatively  by 
the  proceedings  themselves  put  out  of  the  ques- 
tion. Indeed  it  does  not  seem  to  be  seriously 
denied  that  the  justice,  in  taking  cognizance 
of  and  giving  judgment  in  the  case,  did  that 
which  the  law  gave  him  no  right  to  do,  but  the 
defendant  was  turned  out  of  court  on  the  ground 
that  the  certiorari^  not  having  been  sued  out 
within  twenty  days  from  the  rendition  of  the 
judgment,  was  too  late.  This  was  error,  for,  in 
the  first  place,  even  under  the  twenty-first  sec- 
tion of  the  Act  of  1 8 10  this  limitation  does  not 
apply  where  it  is  apparent  the  justice  has  no 
jurisdiction.  (Lacock  v.  White,  7  Har.  495.) 
And  in  the  second  place,  that  Act  does  not  apply 
to  the  summary  process  for  obtaining  possession 
of  leased  property  under  the  landlord  and  tenant 
Acts.  This  was  so  held  by  Judge  King  in  Rubi- 
cumr.  Williams(i  Ash.  230),  and  we  are  inclined 
to  think  that,  in  this,  his  conclusion  was  correct. 
The  Act  of  1810,  known  as  the  one  hundred 
dollar  act,  is  a  uniform  symmetrical  code  de- 
signed to  regulate  the  powers  and  jurisdiction  of 
justices  of  the  peace  in  the  collection  of  **  debts 
and  demands,"  and  the  twenty- first  section  being 
part  and  parcel  thereof  extends  to  nothing  be- 
yond its  provisions. 

It  is  true  the  Act  of  1863,  as  well  as  that  of 
1830,  provides,  that  **  nothing  therein  contained 
shall  prevent  the  issuing  of  a  certiorari  with  the 
usual  form  and  effect,'*  but  the  usual  form  and 
effect  of  this  writ  is  found  rather  in  its  general 
judicial  character,  than  in  any  description  of  it 
as  found  in  the  Act  of  1810.  Besides  this  it  has 
an  effect  in  that  Act  which  it  has  not  in  the  sum- 
mary proceeding  under  consideration.  When 
properly  sued  out  under  the  statute  above  named, 
it  becomes  a  supersedeas  to  further  proceedings, 
but  such  is  not  the  case  under  the  landlord  and 
tenant  Acts.  This  was  so  held  under  the  Act  of 
1772,  in  the  cases  of  Grubb  v.  Fox  (6  Bin.  460) 


and  Stewart  v.  Martin  (i  Yeates,  49),  and  we 
can  find  nothing  in  the  later  Acts  which  would 
alter  this  rule.  We  think,  therefore,  that  the 
Court  below  erred  in  the  disposition  of  the  de- 
fendant's writ. 

The  judgment  of  the  Court  below  is  reversed, 
and  the  judgment  and  proceedings  before  the 
justice  of  the  peace  are  reversed  and  set  aside. 

Opinion  by  Gordon,  J. 


May,  '79,  155.  May  22,  1879. 

Bower  v.  Fenn  and  Wife. 

Vendor  and  vendee — Representations  at  time  of 
sale — Belief  of  the  vendor  immaterial  where 
statements  operate  as  an  inducement — Condi- 
tional verdict  improper  in  ejectment  on  a  mort- 

In  a  sale  of  stock,  lease,  and  fixtures  of  a  dmg-store, 
the  vendor  put  a  value  upon  the  whole  concern  which  the 
vendee,  who  had  had  no  experience  in  the  drug  busi- 
ness, relying  upon  the  truth  of  the  vendor's  statement, 
agreed  to  pay.  In  an  ejectment  upon  a  mortgage  given  to 
secure  part  of  the  purchase-money : 

Heldf  that  the  belief  of  the  vendor  that  the  statements 
made  by  him  were  true  would  not  prevent  the  vendee  from 
setting  up  the  falsity  of  such  statements  as  a  defence,  for 
the  vendee  was  no  less  deceived,  and  the  vendor,  if  he  chose 
to  allow  the  vendee  to  contract  on  the  faith  of  such  state- 
ments, was  bound  to  know  that  they  were  true. 

Held,  also,  that  a  conditional  verdict  is  improper  in  an 
ejectment  upon  a  mortgage. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

Ejectment,  by  Robert  S.  Bower  against  James 
V.  Fenn  and  Rebecca  J.  Fenn,  his  wife,  upon  a 
mortgage  for  $9000  upon  real  estate  of  the  wife. 

The  evidence  showed  that  the  plaintiff,  Robert 
S.  Bower,  a  druggist  of  twenty  years'  experience, 
had  offered  for  sale  the  stock,  fixtures,  lease,  and 
goodwill  of  a  drug-store;  that  he  had  repre- 
sented to  the  defendant,  James  V.  Fenn,  who 
had  had  no  experience  in  the  drug  business,  that 
the  stock  and  fixtures  alone  were  worth  about 
I9000,  and  that  finally  he  had  agreed  to  sell  to 
Fenn  the  whole  establishment  for  ^10,500,  per- 
sisting that  he  was  disposing  of  it  cheaply  at  that 
figure.  Fenn,  depending  upon  Bower's  repre- 
sentations, never  made  a  thorough  examination 
of  the  establishment,  and  had  no  inventory  of  the 
stock  taken.  Bower  objecting  to  the  latter  on  ac- 
count of  the  time  and  trouble  he  said  it  would 
involve.  The  whole  conceni,  upon  being  sub- 
sequently sold  at  sheriff's  sale  produced  only 
about  $2000.  Fenn  paid  Bowers  ^1500  of  the 
purchase-money  in  cash,  and  gave  him  his  judg- 
ment bond  for  the  balance,  further  secured  by  a 
mortgage  upon  his  wife's  land.    Default  having 
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been  made  in  the  payment  of  the  instalments 
stipulated  in  the  bond  to  the  amount  of  about 
^75oOi  this  action  of  ejectment  was  brought  upon 
the  accompanying  mortgage. 

Upon  the  trial,  before  Pearson,  P.  J.,  the 
plaintiff  presented  inter  alia  the  following  point : 
(5)  Even  if  the  jury  should  believe  that  Fenn 
relied  upon  the  statements  as  to  the  value  of  the 
stock  made  by  the  plaintiff,  yet  if  they  were 
made  in  good  faith  and  constituted  the  latter's 
real  opinion  as  to  such  value,  though  the  estimate 
may  have  been  too  high,  it  will  be  no  ground  of 
defence  to  this  action,  especially  as  defendant 
had  full  opportunity  to  verify  the  statements  and 
might  have  declined  the  purchase  unless  an  in- 
ventory was  taken.  Answer:  In  case  of  mis- 
representation by  one  who  had  long  and  well 
known  the  value  of  goods  to  one  who  was  igno- 
rant of  the  value,  the  contract  should  be  rescinded 
early  after  the  fraud  is  discovered.  If  not  dis- 
covered until  afterwards,  when  it  was  out  of  the 
power  of  the  defendant  to  return  the  goods,  the 
price  may  be  reduced  in  cases  of  actual  fraud 
practised  on  him  in  the  sale. 

The  Court  in  the  general  charge  instructed  the 
jury  that  they  had  it  in  their  power  to  render  a 
conditional  verdict.  The  jury  rendered  a  con- 
ditional verdict  for  the  plaintiff,  to  be  released 
upon  the  payment  of  $1500  in  three  instalments 
of  J500  each,  the  last  of  which  was  to  mature  on 
April  I,  1 88 1,  bearing  interest  from  the  date  of 
the  verdict;  and  further  providing  that  upon 
failure  to  pay  any  instalment  when  due  a  Itvari 
facias  might  igsue  for  the  whole  sum  found  to 
be  ]>ayable  on  the  mortgage.  Judgment  was  duly 
entered  on  the  verdict.  The  plaintiff  took  this 
writ,  assigning  for  error,  inter  alia,  the  instruc- 
tion that  the  jury  might  find  a  conditional  ver- 
dict, and  the  answer  to  the  fifth  point. 

H.  M.  Graydony  for  plaintiff  ill  error. 

If  the  plaintiff's  statements  were  made  in  good 
faith  and  constituted  his  real  opinion,  they  will 
form  no  defence  to  this  action,  even  though  his 
estimate  may  have  been  too  high.  Such  defence 
could  only  be  grounded  on  intentional  misrepre- 
sentation. 

Phipps  V,  Buckman,  6  Casey,  401 . 
Watts  V.  Cummins,  9  P.  F.  Smith,  84. 
Clark  et  al,  v.  Everhart  et  al.,  13  Id.  347. 
Wcist  and  Myers  v.  Grant,  21  Id.  95. 

In  ejectment  on  a  mortgage  the  jury  has  no 
right  to  render  a  condition^  verdict. 
Fluck  V,  Replogle,  I  Harris,  405. 

Fleming  ?ji(!i  McCarrell^  contra. 

The  plaintiff's  fifth  point  was  fairly  answered 
by  the  Court,  in  its  charge,  **  If  there  was  no  mis- 
representation and  overreaching,  no  taking  ad- 
vantage of  the  purchaser's  ignorance  by  falsehood, 
there  can  be  no  deduction." 

Actions  of  ejectment  are  virtually  equitable  ac- 
tions, and  the  Court  has  large  discretion  in  so 


disposing  of  them  as  to  do  justice  and  equity 
between  the  parties.  A  conditional  verdict  is 
proper. 

June  2,  1879.  The  Court.  The  only  assign- 
ment of  error  that  has  particularly  drawn  our 
attention  in  this  case,  is  that  embracing  the  an- 
swer to  the  plaintiff's  fifth  point.  It  is  complained 
that  the  answer  is  not  responsive  to  the  point, 
and  this  we  think  is  well  founded.  It  only  re- 
mains for  us  to  consider  whether  the  plaintiff  was 
entitled  to  an  affirmative  answer,  Yor  if  not,  if  it 
might  have  been  negatived  or  refused  then  he  has 
nothing  of  which  to  complain.  The  point  is  as 
follows:  *'Even  if  the  jury  should  believe  that 
Fenn  relied  upon  the  statements  as  to  the  value 
of  the  stock  made  by  the  plaintiff,  yet  if  they 
were  made  in  good  faith  and  constituted  the 
latter's  real  opinion  as  to  such  value,  though  the 
estimate  might  have  been  too  high,  it  will  be  no 
ground  of  defence  in  this  action.  Especially  as 
the  defendant  had  full  opportunity  to  verify  the 
statements,  and  might  have  declined  the  purchase 
unless  an  inventory  was  taken."  It  will  be  ob- 
served that  this  point  is  put  upon  the  ground  that 
Fenn  relied  upon  the  statements  concerning  the 
value  of  the  property  made  by  Bower,  and  con- 
sequently that  he  dealt  upon  the  faith  of  those 
representations;  this,  of  course,  means  that  Fenn 
was  induced  to  depend  upon  Bower's  knowledge 
of  the  stock,  and  to  trust  to  that  knowledge  rather 
than  to  information  which  he  might  have  ac- 
quired by  an  inventory  or  other  means.  This 
statement  of  the  question,  however,  settles  the 
controversy  adversely  to  the  point  put,  for  if,  as 
the  jury  have  found,  the  statements  made  by 
the  plaintiff  of  the  value  of  the  property  were 
false  in  fact,  his  belief  that  they  were  true  was  of 
no  consequence ;  for  because  of  such  belief  they 
were  none  the  less  false,  neither  was  Fenn  the 
less  deceived  thereby.  If  Bower  chose  to  per- 
mit Fenn  to  contract  with  him  on  the  faith  of  his 
statements  of  value  he  was  bound  not  merely  to 
believe,  but  to  know  that  they  were  true.  This 
very  point  is  ruled  in  the  case  of  Fisher  v,  Wor- 
rall  (5  W.  &  S.  478),  wherein  it  was  held,  that  a 
misrepresentation  by  a  vendor  of  an  occult 
quality  in  land,  though  it  may  have  been  made 
in  ignorance  of  the  truth,  and  although  the  ven- 
dee agreed  to  run  the  risk  of  this,  was,  in  an  ac- 
tion for  the  recovery  of  the  purchase-money,  a 
decisive  objection  to  the  plaintiff's  recovery. 
Here,  as  in  the  case  in  hand,  the  contract  result- 
ed from  the  plaintiff's  representations  which  in 
the  end  turned  out  not  to  be  true ;  without  these 
the  contract  never  would  have  been  made,  ^ence, 
without  regard  to  his  belief,  the  plaintiff  was 
responsible  for  their  verity.  The  best  indeed 
that  can  be  said  for  Bower  is,  that  he  asserted 
for  truth  what  he  did  not  know  to  be  so,  but  this 
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as  is  ruled  in  the  rase  above  cited,  is  equivalent 
to  the  assertion  of  a  known  falsehood.  Weist  v. 
Grant  (21  P.  F.  S.  95),  and  Watts  v,  Cummins 
(9  P.  F.  S.  85),  have  been  cited  in  support  of  the 
point  under  consideration,  but  in  both  these 
cases  Fisher  f>.  Worrall  is  recognized  as  authority, 
and  the  cases  are  so  clearly  distinguished  by  Mr. 
Justice  Agnew,  who  delivered  the  opinions  in 
the  two  first  named,  that  it  is  unnecessary  for  us 
to  attempt  a  rediscussion  of  the  subject. 

ITie  conditional  verdict,  as  directed  by  the 
Court,  and  the  judgment  entered  thereon,  are 
wrong  and  must  be  corrected.  As  was  said  in 
Fluck  V,  Replogle  (i  Har.  405),  **  There  is  no 
necessity  for  a  conditional  verdict.  Indeed  it 
would  be  unjust  for  the  jury  to  prescribe  condi- 
tions by  delaying  the  payment  of  money  already 
due  and  thereby  impairing  the  security."  It  is, 
indeed,  difficult  to  see  how  the  verdict  as  rendered 
in  this  case  can  be  enforced.  It  gives  the  plain- 
tiff no  right  to  enter  upon  the  premises,  neither 
could  default  in  payment  bar  the  defendant's 
equity  of  redemption.  It  is  true  the  verdict  pro- 
vides for  a  levari  facias  on  the  non-payment  of  any 
one  of  the  instalments  ;  but  this  in  effect  substi- 
tutes the  writ  of  ejectment  for  a  scire  facias,  or 
for  a  bill  in  equity,  but  as  no  such  use  has  been 
heretofore  made  of  this  writ  in  the  case  of  a 
mortgage,  its  legality  may  well  be  doubted.  But 
as  the  verdict  finds  the  amount  due  the  plaintiff, 
the  conditional  part  of  it  may  be  treated  as  sur- 
plusage ;  for  the  Court  has  the  right  to  mould  a 
verdict  according  to  the  requirements  of  the  law. 
fByme  v.  Grossman,  15  P.  F.  S.  310.)  We, 
therefore,  direct  that  the  verdict  be  amended  as 
above  directed,  and  that  judgment  be  entered  for 
the  plaintiff  for  the  land  described  in  the  mort- 
gage, to  be  by  him  possessed  and  held  until  the 
Bet  rents,  issues,  and  profits  thereof  pay  the 
amount  of  the  said  verdict  (^1500)  with  interest 
from  the  2 2d  of  March,  1879,  ^^^  costs. 

Subject  to  the  amendment  as  above  stated  the 
judgment  is  affirmed. 

Opinion  by  Gordon,  J.  Paxson  ^nd  Wood- 
ward, JJ.,  absent. 


May,  '78,  150.  June  7,  1879. 

Pennsylvania  R.  R.  Co.  v.  Fries. 

Practice — Errors  and  appeals —  Venire  facias 
de  novo.^ 

Upon  reversal  of  a  judgment  by  the  Supreme  Court,  for 
error  committed  in  the  course  of  the  trial,  a  venire  facias 
de  novo  is  not  grantable  of  course,  even  where  the  plain- 
tififs  declaration  set  forth  a  good  cause  of  action. 

Upon  the  trial  of  an  action  on  the  case  for  negligence, 
the  defendant  requested  the  Court  below  to  instruct  the 
jury  that  there  was  no  evidence  of  negligence.    This  the 


Court  refused  to  do,  and  the  verdict  was  for  the  plaintiff. 
Upon  writ  of  error,  the  Supreme  Court,  being  of  opinion 
that  there  was  not  sufficient  evidence  of  negligence  to  have 
been  submitted  to  the  jurv,  reversed  the  judgment.  A 
subsequent  application  to  the  Supreme  Court  to  award  a 
venire  facias  di  novo  was  discharged. 

Rule  to  show  cause  why  a  venire  facias  de  novo 
should  not  be  granted. 

On  May  29,  1878,  this  case  was  argued  before 
the  Supreme  Court,  on  a  writ  of  error  to  the 
Common  Pleas  of  Blair  County,  and  on  June 
17,  1878,  judgment  of  reversal  was  entered, 
without  a  new  venire.     (See  5  Weekly  Notes, 

545-) 

A  motion  for  the  award  of  a  ventre  facias  de 
novo  was  made  by  counsel  for  defendant  in  error, 
in  May,  1879,  21"^  t^^s  rule  to  show  cause  was 
granted,  returnable  June  7,  1879.  The  follow- 
ing reason,  inter  aiia^  was  filed  and  principally 
relied  upon  by  counsel  for  the  motion :  (i;  **  Be- 
cause the  declaration  of  the  plaintiff  below  (de- 
fendant in  error)  discloses  a  good  cause  of 
action." 

S,  S,  Blair,  for  the  rule. 

Where  the  declaration  sets  forth  a  good  cause 
of  action  and  the  judgment  is  reversed  for  error 
committed  in  the  course  of  the  trial,  a  new 
venire  is  granted  of  course. 
Railroad  v,  Norton,  12  H.  465. 
Griffith  V  Eshelman,  4  W.  58. 
Reed  r.  Collins,  5  S.  &  R.  35 1» 

Z.  W,  ffalUnin.f  Neff,  contra. 

The  remarks  of  the  Court  in  Railroad  v.  Nor- 
ton and  Griffith  v,  Eshelman,  relied  upon  by 
counsel  for  the  rule,  are  mere  dicta,  and  are  not 
sustained  by  the  practice  of  this  Court  in  very 
many  subsequent  cases.  Reed  v,  Collins  has  no 
application  to  this  case. 

June  9,  1879.    Per  CURIAM.   Rule  discharged. 


©uarter  Sessions. 


Sept.  23, 1879. 
Commonwealth  v.  Dickerson  et  aL 
Criminal  prosecution  and  civil  action  pending  at 
same  time — Priority  as  to  trial--It  is  the 
general  rule,  where  a  civil  and  criminal  suit, 
growing  out  of  the  same  transaction,  are  pend- 
ing at  the  same  time,  to  try  the  civil  cause  first, 
though  it  is  entirely  within  the  discretion  of 
the  Court — When  continuance  granted  on 
terms. 

Motion  for  continuance. 
Robert  Whitaker  died  August  23,  1878.    On 
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the  1 2th  of  September  following  an  instrument 
of  writing  purporting  to  be  the  will  of  the  de- 
ceased was  presented  by  William  R.  Dickerson 
et  al.  for  probate.  After  several  meetings  the 
counsel  for  the  persons  named  as  executors  an- 
nounced, on  the  28th  of  September,  that  he 
could  not  prove  the  will,  and  probate  of  the 
paper  was  then  refused. 

On  September  30,  1878,  warrants  were  issued 
for  the  arrest  of  William  R.  Dickerson,  Herman 
C.  Pulte,  and  Joel  M.  Vanarsdalen,  and  on  No- 
vember 2d  they  were  indicted  by  the  Grand 
Jury  for  conspiracy  and  forgery  of  the  will  above 
mentioned  as  presented  by  them  for  probate. 
Shortly  afterwards  a  petition  was  presented  to  the 
Register  for  a  re-hearing,  and,  after  much  testi- 
mony had  been  taken,  the  Register  directed  an 
issue  to  the  Court  of  Common  Pleas  No.  i ,  to  de- 
termine the  question  whether  or  not  said  instru- 
ment was  the  will  of  Robert  Whitaker.  (See  Sheets 
z;.  Whitaker,  a«/^,  403.) 

On  September  22,  1879,  the  criminal  cause 
was  called  for  trial,  the  civil  issue  in  the  Court  of 
Common  Pleas  No.  i ,  pending  at  the  same  time ; 
whereupon  this  motion  for  a  continuance  was 
made  by  defendant. 

Louis  Bregy  and  F.  A.  Bregy^  for  Vanarsda- 
len, for  the  motion. 

This  case  should  not  be  tried  now,  because  of 
the  relation  of  the  parties,  and  manifest  injustice 
that  might  be  done  the  defendants;  and  because 
the  matter  in  controversy  is  now  pending  in  a 
court  which  has  exclusive  jurisdiction  of  the  ques- 
tion of  forgery. 

The  Register's  Court  here- has  taken  the  place 
of  the  Ecclesiastical  Courts  of  England,  which 
had  exclusive  jurisdiction  of  wills  of  personalty, 
and  its  judgment  is  conclusive  and  binding. 

Act  of  March  15,  1832,  Purdon's  Dig.  1255. 
Until  the  Register's  Court  determines  whether 
this  is  or  is  not  a  forged  will,  the  indictment 
should  not  be  tried.  If  found  to  be  a  forgery, 
then  the  Commonwealth  can  try  these  defendants 
to  determine  if  they  forged  it. 

The  general  principle  has  always  been  that 
during  the  pendency  of  a  civil  suit,  if  a  criminal 
action  is  brought,  or  if  they  both  be  pending  at 
the  same  time,  the  Court  will  postpone  the  trial 
of  the  indictment  until  the  civil  issue  is  dis- 
posed of. 

State  V,  Blyth,  i  Bay  (S.  C),  166. 

Fielding's  Case,  2  Burr.  719. 

Com.  V.  Bliss,  I  Mass.  Rep.  32. 

Com.  V.  EllioU,  2  Ibid.  372. 

Kex  V.  Simmons,  8  Carrington  &  Payne,  50. 

Respublica  v,  Goss,  2  Yeates,  479. 

Rex  V.  Vincent,  I  Strange,  481. 

Com.  V,  Lowry,  2  Luz.  Leg.  Obs.  409, 

Com.  V.  Dickinson,  3  Clarke,  265. 

Rex  V.  Rhodes,  2  Strnnge,  703. 

Rex  V.  Carroll,  Wibon's  Rep.  75. 

Such  is  the  practice  even  where  the  civil  case 


is  pending   in  a  court  of  general  jurisdiction; 
d,  fortiori  where  the  civil  case,  as  here,  is  before 
a    court    whose    jurisdiction    of   the    question 
whether  or  not  this  is  a  forged  will,  is  exclusive. 
B.  McMiller,  for  Dickerson,  and  H.  F.  Htp- 
bum,  for  Pulte,  also  joined  in  the  motion. 
The  District  Attorney y  contra. 
A  private  person  and  the  State  may  severally 
carry  on,  the  one  a  civil  suit  and  the  other  a 
criminal    prosecution,   simultaneously,    for  the 
same  act  of  wrong  if  both  have  suffered  by  it ; 
or  the  one  may  go  on  in  advance  of  the  other, 
and  the  one  will  have  no  effect  on  the  other. 

Bishop's  Cr.  Law,  264. 

Blassingame  v.  Glaves,  6  B.  Monroe,  38. 

Drake  f.  Lowell,  13  Mich.  292. 

Foster  v.  Com.,  8  W.  &  S.  77. 

Jones  V.  Clay,  I  B.  &  P.  191. 

State  V.  Frost,  i  Brev.  385. 
The  earlier  English  authorities  on  this  point 
are  to  be  considered  in  the  light  of  the  fact  that 
the  prosecution  of  offences  in  the  English  courts 
of  criminal  jurisdiction  partook  largely  of  the 
nature  of  private  prosecutions,  conducted  by  pri- 
vate counsel,  and  in  that  respect  differed  mate- 
rially from  criminal  proceedings  in  the  American 
courts,  which  are  conducted  by  public  officers 
representing  the  Commonwealth. 

Whether  the  Court  will  continue  one  of  the 
cases  until  the  other  is  disposed  of  is  a  matter  of 
discretion  solely,  depending  on  the  sp)ecial  cir- 
cumstances of  the  case,  the  usage  of  the  tribunal, 
and  on  what  the  Judge  may  deem  best  adapted 
to  promote  justice. 

Rex  V.  Ashbum,  8  C.  &  P.  50. 

People  V.  Judges,  13  Johnson,  85. 

Bishop's  Cr.  L.  266,  note  7. 

Wharton's  Cr.  Law,  549. 
While  the  usage  of  the  Court  of  Quarter  Ses- 
sions of  Philadelphia  has  been  to  delay  the  trial 
of  a  prosecution  for  perjury  until  after  the  trial 
of  the  civil  suit  in  which  the  perjury  was  alleged 
to  have  been  committed,  this  practice  has  not 
hitherto  been  applied  to  indictments  for  forgery 
where  there  was  a  civil  suit  pending  involving 
the  question  of  the  validity  of  the  alleged  forged 
instrument,  nor  to  other  prosecutions  where 
civil  suits  were  also  pending.  The  recent  cases 
of  Com.  V,  Morton  et  aL,  and  Com.  r.  Er\'in, 
may  be  cited  in  support  of  what  is  here  alleged 
to  be  the  usage  of  this  Court. 

If  a  continuance  is  granted,  it  should  be  upon 
terms  to  speed  the  trial  of  the  civil  issue. 

The  Court  (Mitchell,  J.).  Undoubtedly 
the  general  rule  is,  where  a  civil  and  criminal  suit 
growing  out  of  the  same  transaction  are  pending 
at  the  same  time,  to  try  the  civil  cause  first; 
though  it  is  entirely  within  the  discretion  of  the 
Court.  I  am  not  at  all  able  to  assent  to  the  ar- 
gument of  the  prisoner's  counsel,  that  there  is 
any  compulsion  to  try  the  civil  suit  first.  But  as 
there  are  interests  of  legatees  under  the  alleged 
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will,  and  others,  involved  in  the  civil  issue  that 
might  be  affected  by  the  trial  of  this  cause,  and 
which  cannot  be  heard  or  represented  here,  this 
case  should  be  continued,  and  the  civil  suit  in 
the  Court  of  Common  Pleas  tried  first. 

But  the  continu;mce  should  be  upon  terms: 
First,  that  the  parties,  both  prosecutors  and  de- 
fendants, should  apply  to  the  Court  of  Common 
Pleas  No.  i  to  fix  an  early  day  for  the  trial  of  the 
civil  case.  Second,  that  the  parties  agree  that  in 
the  event  of  any  of  the  witnesses  of  either  side 
being  removed  by  death,  or  leaving  the  jurisdic- 
tion, so  that  their  presence  cannot  be  had  at  the 
trial,  the  testimony  taken  heretofore,  or  in  the 
pending  civil  suit,  shall  be  used  upon  the  iriaJ  of 
the  criminal  cause.  If  these  are  agreed  to,  I 
will  grant  a  continuance. 

Both  sides  agreed  as  stipulated,  and  the  con 
tinuance  was  granted. 


Common  iPIeas— Squitg* 


C.  P.  No.  3.  Sept.  17, 1879. 

People's  Bank  v.  Nathan  Spering  et  al., 
Administrators,  etc.,  and  Nathan  Spering 
in  his  own  right,  and  The  Fidelity  Trust 
and  Safe  Deposit  Company. 
Equity  jurisdiction — Frauds  when  mere  silence 
does  not  amount  to — Procuring  a  bank  to  dis- 
count a  note  made  by  a  minor — Ratification  by 
minor  after  reaching  majority — Bill  to  recover 
specific  sum — Confusion  of  moneys — Bill  in 
equity  pending  claim  in  Orphans'  Court, 
Hearing  on  bill  and  answer. 
The  bill  set  forth  that  Joshua  Spering,  prior  to 
Sept.  I,  1873,  kept  an  open  account  with  the 
complainants,  and  on  said  day  presented  for  dis- 
count a  promissory  note  for  $600,  signed  by  his 
son  Albert  Spering,  dated  September  i,  1873, 
and  payable  four  months  after  date,  to  the  order 
of  Joshua  Spering,  and  by  him  indorsed ;  that 
the  note  was  duly  discounted,  and  the  amount 
thereof  less  the  discount,  to  wit,  the  sum  of 
^587.40  placed  to  the  credit  of  the  said  Joshua 
Spering,  and  so  continued  up  to  the  time  of  his 
death,  which  occurred  on  or  about  Dec.  8, 1873; 
that  Albert  Spering,  at  the  time  of  making  said 
note,  was  a  minor,  which  fact  was  concealed 
from  the  complainants ;  that  on  a  settlement  of 
the  bank  account  of  said  Joshua  Spering,  dec*d, 
with  Nathan  Spering  and  Eleanor  Spering,  his 
administrators,  etc.,  there  appeared  to  be  due 
from  the  complainants  to  him,  in  said  account, 
the  sura  of  ^1080,  which  was  paid  to  Nathan 


Spering,  one  of  the  administrators  aforesaid,  on 
a  check  drawn  by  him  on  the  complainants,  dated 
Dec.  12,  1873 ;  that  the  complainants  up  to  this 
time  were  ignorant  of  the  fact  of  the  minority 
of  the  said  Albert  Spering,  but  that  Nathan 
Spering  knew  that  part  of  the  money  paid  to 
him  by  complainants,  to  wit,  the  sum  of  f  587.40 
was  the  proceeds  of  the  discount  of  the  said  note ; 
and  also  that  the  said  Albert  Spering  was  at  the 
time  he  signed  the  note,  and  then  still  continued 
a  minor ;  that  the  above  sum  of  ^1080  was  de- 
posited by  him  in  the  Fidelity  Insurance  Trust 
and  Safe  Deposit  Company,  where  it  still  re- 
mains; that  the  said  administrators  of  Joshua 
Spering,  dec'd,  filed  their  account  and  included 
therein  the  whole  of  the  said  sum  of  ^1080, 
which  account  was  referred  by  the  Orphans* 
Court  to  an  auditor  for  distribution ;  that  the 
complainants  appeared  before  the  auditor,  and 
claimed  out  of  the  fund  of  ^1080  so  on  deposit 
the  sum  of  ^587.40  with  interest  thereon,  at  the 
rate  of  four  per  cent,  per  annum,  from  Dec.  12, 
1873,  ^  t^eir  specific  property  and  money;  that 
objection  being  made  to  such  allowance,  an  ap- 
plication was  made  to  the  auditor  to  set  apart  or 
reserve  a  sufficient  fund  to  meet  said  claim,  and 
to  refer  the  claimants  to  another  and  appropriate 
tribunal  for  the  adjustment  of  their  rights,  and 
thereupon  an  order  was  made  to  that  effect.  The 
bill  further  set  forth  that  the  estate  of  Joshua 
Spering  was  insolvent,  and  concluded  with  a 
prayer  for  discovery,  and  that  it  be  decreed  that 
the  **  Fidelity  Trust  Insurance  and  Safe  Deposit 
Company  aforesaid  pay  over  to  the  complainants 
the  sum  of  ^587.40  with  interest  thereon  at  the 
rate  of  four  per  cent,  per  annum  from  Dec.  12, 

The  administrators,  in  their  answer,  admitted 
the  discounting  of  the  note,  but  averred  at  the 
time  the  said  sum  of  ^587.40  was  placed  to  the 
credit  of  the  said  Joshua  Spering  in  his  account 
with  the  complainants,  he  had  other  moneys  of 
his  own  there,  with  which  the  said  sum  of  $587.40 
was  mingled  and  confused;  and  that  deposits 
of  money  in  his  account  were  subsequently 
made,  and  checks  drawn  by  the  said  Joshua 
Spering,  but  the  balance  to  his  credit  was  never 
below  $587.40.  They  admitted  the  minority  of 
Albert  Spering  at  the  time  of  his  making  the 
note,  but  refused  to  admit  that  this  fact  had  been 
concealed  by  Joshua  Spering^  or  that  complain- 
ants did  not  know  at  the  time  of  the  discount  of  the 
said  note,  or  at  the  time  the  balance  of  $1080  was 
drawn  from  the  bank,  that  the  said  Albert  Sper- 
ing was  a  minor.  The  defendants  admitted  that 
complainants  had  paid  to  Nathan  Spering  the 
sum  of  $1080,  and  that  it  was  still  on  deposit  in 
the  Fidelity  Company ;  they  also  admitted  the 
insolvency  of  the  estate,  but  averred  that  Albert 
.Spering  the  maker  of  the  note,  having  since  at- 
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tained  his  majority,  had  by  a  writing  signed  by 
him  and  delivered  to  complainants,  ratified  and 
confirmed  said  note ;  and  agreed  that  he  would 
be  bound  thereby  and  be  responsible  therefor ; 
they  denied  that  an  order  had  been  made  by  the 
auditor  as  stated  in  the  bill,  but  averred  that  **it 
appeared  at  the  audit  that  said  plaintiff^  had  then 
a  suit  pending  in  the  Court  of  Common  Pleas 
No.  2,  of  this  county,  against  the  defendant,  Na- 
than Spering,  in  his  own  right,  to  recover  back  the 
same  sum  of  money,  which  suit  was  then  at  issue, 
and  waiting  to  be  tried  by  a  jury.  And  there- 
upon the  auditor,  with  the  consent  of  all  the 
parties  before  him,  decided  to  suspend  further 
proceedings  in  the  audit  until  the  verdict  of  a 
jury  could  be  had  upon  the  issue  so  pending  in 
the  Court  of  Common  Pleas.  It  is  not  true  that 
any  such  order  was  made  as  stated  in  the  bill, 
and  we  are  advised  that  no  more  appropriate 
tribunal  for  the  determination  of  the  matters 
contained  in  the  bill,  exists  under  the  laws  of 
this  Commonwealth  than  the  Orphans*  Court  of 
this  county,  who  now  have  jurisdiction  of  the 
moneys  claimed  in  said  bill  as  is  shown  therein.'' 
In  the  above-mentioned  trial  in  C.  P.  No.  2 
the  complainants  were  nonsuited. 

Hood  Gilpin  (with  him  Charles  Gilpin) y  for 
the  complainants,  cited — 

Aycinena  v.  Penes,  6  W.  &  S.  243. 

Frazier  v.  Bank,  8  Id.  18. 

Matthews  v.  Stephenson,  6  Barr,  498. 

Lestapies  v.  Ingraham,  5  Id.  71. 

Graham  v,  Pancoast,  6  Casey,  89, 

Bank  v.  King,  7  Sm.  202. 

Voight  V.  Lewis,  33  Leg.  Int.,  p.  402. 

United  States  v.  State  Bank,  6  Otto,  30. 

Atlantic  Bank  v.  Merchants'  Bank,  10  Gray  (Mass.), 
532. 

Skinner  v.  Merchants*  Bank,  4  Allen  (Id.),  290 

W,  E,  Littleton  and  E,  Coppie  Mitchell^  for  re- 
spondent. 

The  identification  of  this  money  is  impossible, 
as  it  was  mingled  and  confused  with  other  moneys 
deposited  by  Joshua  Spering,  and  the  right  of 
pursuing  a  fund  fails  when  the  means  of  ascer- 
tainment fails. 

Thompson's  Appeal,  10  Har.  16. 

There  has  been  no  fraud  committed,  as  the 
maker  of  the  note,  since  attaining  his  majority, 
has  ratified  and  confirmed  it. 

The  jurisdiction  of  the  Orphans'  Court  having 
attached  is  exclusive. 

Hammett's  Appeal,  2  Nor.  39a. 
Otterson  v,  Gallagher,  6  Weekly  Notes,  555. 

C.   A.  V. 

Sept.  27,  1879.  The  Court.  We  are  oi  the 
opinion  that  the  relief  prayed  for  in  this  bill  can- 
not be  granted.  In  every  case  of  this  descrip- 
tion, in  order  to  invoke  the  aid  of  a  court  of 
equity,  there  must  exist  some  relation  of  trust 
and  confidence  between  the  parties.  The  fraud 
consists  in  the  breach  of  a  trust  or  confidence, 


fully  reposed,  and  in  most,  if  not  all,  of  the 
cases,  the  silence  of  the  party,  must  import  as 
much  as  a  direct  affirmation,  and  must  be  deemed 
equivalent  to  it.  (Ins.  Co.  v,  Mabbett,  i  Wis- 
consin, 667,  I  Story  Ekj.  214.) 

The  facts  as  developed  in  this  suit  simply  pre- 
sent a  cause,  in  which  a  note  drawn  by  a  minor, 
and  indorsed  by  his  father,  was  presented  for 
discount,  and  was  discounted.  It  does  not  appear 
that  any  representations  were  made  as  to  the  age 
of  the  drawer,  and,  without  evidence,  it  is  as  fair 
to  presume,  that  the  bank  discounted  the  paper 
upon  the  faith  of  the  solvency  of  the  indorser, 
and  after  due  inquiry  as  to  the  drawer,  as  to  be- 
lieve, that  in  a  business  transaction  like  this,  the 
officers  of  the  bank  were  overreached  and  de- 
frauded. 

It  is  as  well  also  to  remember,  that  the  con- 
tract made  by  the  minor  was  not  void,  but  only 
voidable,  and  while  it  could  not  bind  the  minor, 
without  his  consent,  yet  the  drawer  did,  by  a 
writing  signed  by  him,  after  he  attained  his  ma- 
jority, **  ratify  and  confirm  said  promissory  note, 
and  agree  that  he  would  be  bound  thereby,  and 
be  responsible  therefor." 

It  is  impossible  to  see  in  this  case  any  such 
breach  of  trust  or  confidence  as  is  required  by  a 
court  of  equity  to  enable  it  to  act,  and  where  the 
fact  is  that  the  maker  of  the  note  is  a  minor,  si-, 
lence  alone  is  not  equivalent  to  a  direct  affirma- 
tion, especially,  as  it  is  possible  that  a  voidable 
contract  may  be  made  with  one  not  of  age. 

Other  difficulties  stand  in  the  way  of  the  plain- 
tiffs. The  funds  of  the  estate  of  the  indorser, 
are  now  under  the  jurisdiction  of  the  Orphans' 
Court  of  this  county ;  that  tribunal  is  abundantly 
able  to  give  to  the  plaintiffs  every  remedy  to 
which  they  may  be  entitled ;  while  upon  the 
evidence  before  us,  there  seems  to  have  been 
such  a  mixture  of  funds,  as  to  bring  the  case 
fairly  within  the  decision  of  the  Supreme  Court 
in  Thompson's  Appeal  (10  H.  17),  wherein 
Lewis,  J.  declares,  "The  right  of  pursuing  it 
(the  fund)  faijs  when  the  means  of  ascertain- 
ment fail.  This  is  always  the  case  when  the 
subject  matter  is  turned  into  money,  and  mixed 
and  confounded  into  a  general  mass  of  property 
of  the  same  description,"  and  we  may  add  the 
remark  of  the  learned  Judge  in  that  case,  "This 
mixture  has  taken  place  in  the  case  under  con- 
sideration." 

Bill  dismissed  with  costs. 

Opinion  by  Ludlow,  P.  J. 
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C  P.  of  Mercer  Co.  Aag.  7,  1879. 

Sutton  V.  Clark,  Owner,  and  Taylor, 
Contractor. 
Mechanic's  lien — Amendment — Act  of  June  11  y 
iSj^y    §  2 — Not    retroactive — A    mechanic's 
lien  filed  prior  to  the  passage  of  said  Act  can- 
not be  amended  by  adding  the  name  of  an  addi- 
tional contractor  as  a  co-defendant. 
Petition  and  motion  to  amend  the  record,  by 
adding  the  name  of  Sidney  Fulk,  as  a  co-con- 
tractor. 

The  mechanic's  lien  in  this  case  was  filed 
January  26,  1878,  by  W.  J.  Sutton  &  Co.  against 
Ralsa  Clark,  owner,  and  W.  G.  Taylor,  con- 
tractor. The  present  application  was  made  Aug. 
7,  1879,  under  the  Act  of  June  11,  1879,  which 
provides  as  follows : — 

Sec.  2.  That  in  case  of  any  mechanics'  claim  or  lien, 
filed  according  to  existing  laws,  in  any  county  of  this  Com- 
monwealth, the  Court  haying  jurisdiction  in  such  case  is 
hereby  authorized  and  required,  in  any  stage  of  the  pro- 
ceedings, to  permit  amendments  conducive  to  justice  and 
a  fair  trial  upon  the  merits,  including  the  changing,  add- 
ing, and  striking  out  the  names  of  claimants,  and  by  add- 
ing the.  names  of  owners  and  contractors  respectively, 
whenever  it  shall  appear  to  such  Court  that  the  names  of 
the  proper  parties  have  been  omitted,  or  that  a  mistake  has 
been  made  in  the  names  of  such  parties,  or  too  many  or 
not  enough  have  been  joined  in  such  case:  Frovided, 
That  no  amendment  so  allowed  shall  have  [effect  on]  or 
prejudice  the  rights  of  b^na  fide  purchasers  for  a  valuable 
consideration  without  notice,  or  the  rights  of  other  lien 
creditors,  when  such  purchase  has  been  made,  or  such 
other  lien  would  otherwise  be  prior,  if  such  amendment 
were  not  made  or  had  not  been  allowed  (P.  L.  123). 

A,  Henlincy  for  the  motion. 

Wm,  If,  Sheakleyy  contra. 

Oct.  13,  1879.  The  Court.  That  this 
amendment  could  not  have  been  allowed  prior 
to  the  passage  of  the  Act  of  11  June,  1879  (P. 
L.  122),  is  not  controverted;  for,  according  to 
all  the  authorities,  a  claim  was  not  then  amendable 
after  the  statutory  period  for  filing  it  had  expired. 
Whether  this  statute  applies  to  the  amendment  of 
liens  filed  before  its  passage,  is  the  sole  question 
for  solution. 

Where  civil  rights  are  to  be  affected,  statutes 
are  to  be  so  construed,  if  possible,  as  not  to  have 
a  retroactive  effect.  (Neff's  Appeal,  9  Har.  243  ; 
Fisher  v.  Farley,  11  Id.  501  ;  Becker's  Appeal, 
3  Cas.  52  ;  Taylor  v.  Mitchell,  7  Sm.  209,)  In 
the  last  case,  Sharswood,  J.,  says:  ** There  is 
no  canon  of  construction  better  settled  than  this, 
that  a  statute  shall  always  be  interpreted  so  as  to 
operate  prospectively  and  not  retrospectively. 


unless  the  language  is  so  clear  as  to  preclude  all 
question  as  to  the  intention  of  the  legislature." 
*'  Retrospective  laws  generally,  if  not  universally, 
work  injustice,  and  ought  to  be  so  construed  only 
when  the  mandate  of  the  legislature  is  impera- 
tive.*' 

**  The  general  rule  is  that  no  statute,  however 
positive  in  its  terms,  is  to  be  construed  as  de- 
signed to  interfere  with  existing  contracts,  rights 
of  action  or  suits,  and  especially  vested  rights, 
unless  the  intention  that  it  shall  so  operate  is  ex- 
pressly declared ;  and  Courts  will  apply  new 
statutes  only  to  future  cases,  unless  there  is  some- 
thing in  the  very  nature  of  the  case,  or  in  the 
language  of  the  new  provision,  which  shows  that 
they  were  intended  to  have  a  retroactive  opera- 
tion. And  although  the  words  of  the  statute  are 
broad  enough  in  their  literal  extent  to  compre- 
hend existing  cases,  they  must  yet  be  construed 
as  applicable  only  to  cases  that  thereafter  arise, 
unless  a  contrary  intention  is  unequivocally  ex- 
pressed therein.'*  (Potter's  Dwarris  on  Statutes, 
and  Note  9.)  From  the  numerous  cases  cited  in 
this  note,  the  American  authorities  seem  to  be 
quite  uniform  on  the  subject  of  retroactive  opera- 
tion of  statutes,  **  and  it  cannot,  upon  sound  prin- 
ciples, be  admitted  that  a  statute  shall  by  any 
fiction  or  relation  have  any  effect  before  it  was 
actually  passed.  A  retroactive  statute  partakes  in 
its  character  of  the  mischief  of  an  ex  post  facto 
law ;  and  when  applied  to  contracts  or  property, 
would  be  equally  unjust  and  unsound  in  prin- 
ciple as  ex  post  facto  laws  when  applied  to  crimes 
and  penalties."  (Warren  Manufacturing  Com- 
pany V.  Etna  Insurance  Co.,  2  Paines'  C.  C.  R. 

517.) 

**  A  retrospective  statute  affecting  and  changing 
vested  rights,  is  very  generally  considered  in  this 
country  as  founded  on  unconstitutional  prin- 
ciples, and,  consequently,  inoperative  and  void. 
But  this  doctrine  is  not  understood  to  apply  to 
remedial  statutes,  which  may  be  of  a  retrospective 
nature,  provided  they  do  not  impair  contracts  or 
disturb  absolute  vested  rights  already  existing, 
and  are  in  furtherance  of  the  remedy,  by  curing 
defects  and  adding  to  the  means  of  enforcing  ex- 
isting obligations."  (i  Kent's  Com.  455  ;  Shonk 
V,  Brown,  11  Sm.  320.) 

But  the  object  of  the  amendment  prayed  for 
is  not  to  add  to  the  means  of  enforcing  or  col- 
lecting a  lien  existing  before  the  passage  of  the 
Act,  but  to  make  a  claim  a  lien  which  is  feared 
was  not  so  then.  The  language  of  the  Act  is  not 
'*  so  clear  as  to  preclude  all  questions  of  the  in- 
tention of  the  legislature,"  that  it  should  apply  to 
liens  filed  before  its  passage,  nor  is  there  any- 
thing in  the  very  nature  of  its  subject  matter 
which  shows  it  was  intended  to  have  a  retroactive 
operation. 

Holding  the  Act  not  to  be  retrospective  in  its 
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operation,  relieves  us  from  the  necessity  of  pass- 
ing on  the  question  whether  the  legislature  could 
convert  a  mere  chose  in  action  into  a  lien. 

If  the  plaintiff's  claim  is  now  a  lien,  the 
amendment  is  unnecessary ;  and  if  it  is  not,  said 
Act  cannot  be  given  a  retroactive  operation  in 
order  to  make  it  one. 

The  amendment  prayed  for  is  refused. 

Opinion  by  McDermitt,  P.  J. 


C.  P.  No.  2. 


Rowand  v.  Fox. 


Oct.  II,  1879. 


Replevin — Justification  of  surety — Practice, 

Rule  on  plaintiff  to  show  cause  why  additional 
security  should  not  be  entered,  or  writ  of  re- 
plevin quashed. 

Replevin  for  furniture  distrained  for  rent. 
The  writ  issued  August  7,  1879,  and  the  surety 
in  said  writ  swore  upon  justification  that  he 
owned  certain  premises,  worth  $10,000,  which 
were  rented  for  |6o  per  month,  and  were  as- 
sessed at  $5900;  and  that  there  was  but  one 
mortgage  on  said  property  of  $3500,  and  that  he 
was  not  surety  for  any  other  person  except  in 
the  sum  of  I200,  for  stay  of  execution. 

The  affidavit  of  defendant  in  support  of  this 
rule,  alleged,  on  information  and  belief,  that  the 
title  to  the  said  property  was  obtained  by  the 
said  surety  by  fraud,  and  is  now  in  litigation ; 
that  said  property  is  not  rented  as  above  stated 
(giving  the  particulars);  that  it  is  assessed  at 
$5600,  instead  of  $5900;  that  the  surety  went 
bail  on  July  6,  1879,  ^^r  J.  W.  Hellinge,  charged 
with  swindling,  and  that  said  bail  has  been  de- 
clared forfeited ;  that  the  property  is  of  little,  if 
any  value,  over  the  mortgage,  unpaid  interest, 
and  taxes  due  thereon. 

Wm,  C,  Hannis,  for  the  rule. 

W,  F.  Johnson^  contra. 

Rule  absolute. 


C.  P.  No.  2. 


Samuel  v.  Scott. 


Oct.  II,  1879. 


Prentice  —  Amendment — Costs  —  Suit  for  less 
than  $100  in  the  Common  Pleas. 

Rule  on  plaintiff  to  show  cause  why  assessment 
of  damage  should  not  be  corrected,  and  costs 
disallowed  to  plaintiff. 

Covenant  for  rent  reserved  by  lease. 

The  statement  and  additional  statement  of 
amount  due,  filed  by  plaintiff,  were  as  follows : — 
I  month's  rent  due  I  June,  1879  •  •  .  I125  00 
7  June,  1879,  l>y  c^h  over-payment  on  account 

of  rent  due  prior  to  Sept.  I,  1878        .         .  8  36 


Balance  due        .        .    $116  64 
Amount  of  bill  for  gas  consumed  from  Feb.  22 
to  May  22,  1879,  and  penalty      .        .        •      fci  92 


The  affidavit  of  defence  filed  by  defendant 
averred  ( i )  That  the  gas  bill  had  been  paid  by 
him;  and  (2)  a  surrender  of  the  premises  by 
defendant,  and  an  acceptance  of  possession 
thereof  by  plaintiff  on  May  22,  1879;  and  al- 
leged that  there  was  only  due  plaintifif  the  sum  of 
<88.66,  less  the  $8.36  credited  in  plaintiflPs 
statement.  Judgment,  by  mistake,  was  entered 
for  J88.66,  instead  of  I80.36. 
George  Northrop y  for  rule. 
Under  the  Act  of  20  March,  1810,  §  26  (Purd. 
Dig.  848,  pi.  31),  the  plaintiff  having  recovered 
less  than  f  100,  and  filed  no  affidavit,  is  not  en- 
titled to  recover  costs. 

Spear  v,  Jamieson,  2  S.  &  R.  530. 

Stewart  v.  Mitchell,  13  S.  &  R.  287. 

Grant  v.  Wallace,  16  S.  &  R.  255. 

Louis  C  Massey,  contra. 

By  our  lease  we  were  entitled  to  sue  for  gas 
consumed.  This  item  has  been  paid  by  defendant 
since  suit  brought.  Undoubtedly,  at  the  time  of 
suit  brought,  more  than  |ioo  was  due  us.  We 
admit  the  credit  of  I8.36  should  be  deducted 
from  judgment. 

The  Court.  Plaintiff  has  leave  to  file  an 
amended  assessment  of  damages  nunc  pro  tuiu. 
Rule  discharged  as  to  costs. 


^ 


C.  P.  No.  3.        V>^  Sept.  27, 1879. 

\v^  Gcrkc  V.  Jacoby. 

Scire  facrns  sur  mortgage — Agreement  by  mffrt- 
gagee  to  notify  mortgagor  of  the  time  when 
interest  should  become  due--^  Forfeiture — Por^l 
agreement  modifying  written  contract. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Scire  facias  sur  mortgage,  dated  July  17, 1878. 
The  breach  alleged  in  the  scire  facias  was  non- 
payment of  interest.  The  defendant  filed  an 
affidavit  of  defence,  setting  up  that  *'at  the  time 
the  mortgage  was  executed  it  was  agreed  by  G. 
S.  Seidel,  agent  for  the  plaintiff,  and  to  whom 
the  interest  was  to  be  paid,"  that  Seidel  would 
notify  defendant  as  the  half-yearly  payments  of 
interest  fell  due;  that  in  accordance  with  this 
agreement  Seidel  had  notified  defendant  when 
the  interest  fell  due  the  first  time,  but  had  failed 
to  do  so  when  the  interest  fell  due,  for  the  failure 
to  pay  which  this  scire  facias  issued ;  that  de- 
fendant has  not  changed  his  place  of  residence, 
etc.  etc.     Plaintiff  took  this  rule. 

T,  P,  Judge,  for  the  rule. 

S,  Wagner yjr,,  contra. 

This  evidence  would  clearly  be  admissible  to 
vary  the  written  instrument,  because  it  is  evi- 
dence of  an  oral  stipulation  made  at  the  time  of 
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execution  of  the  mortgage ;  and  such  evidence 
is  admissible  under  the  latest  decisions. 

C.  A.  V. 

Oct.  4,  1879.    The  Court.    Rule  absolute. 

[Stt  Pancoast  v.  Haas,  I  Wekkly  Notes,  264;  Gas- 
kill  V,  Schenerle,  2  Id.  156;  McNeil  v,  Amey,  Id.  65.] 


C.  P.  No.  4.  Sept.  21,  1879. 

Burton  v.  Association. 

Graund-rent — Personal  liability — Act  of  June 

I2y  1878 —  Grantee  who  acquired  title  prior  to 

the  Act  continues  personally  liable  for  rent 

falling  due  while  he  holds  the  land. 

Rule  to  open  judgment. 

It  appeared,  by  a  case  stated,  that  plaintiff  was 
owner  of  a  ground-rent  on  property  which  de- 
fendants had  purchased  at  sheriff's  sale  under 
proceedings  on  a  mortgage  given  by  one  Smith, 
assignee  of  the  original  covenantors.  The 
sheriff's  deed  was  dated  Sept.  23,  1876,  and  de- 
fendants had  paid  ground-rent  up  to  Wc.  1,1877, 
leaving  three  semi-annual  payments  in  arrear. 
If  the  Court  be  of  opinion  that  under  the  Act  of 
Junfe  12,  1878  (Purd.  Dig.  2160),  the  suit  is  im- 
properly brought  against  defendants,  then  the 
rule  to  be  made  absolute,  and  judgment  to  be 
entered  for  the  defendants ;  if  the  Act  does  not 
apply  to  this  case,  or  is  unconstitutional,  then 
the  rule  to  be  discharged  ;  if  the  Act  does  apply 
to  this  case  and  is  constitutional,  the  judgment  to 
be  restricted  in  lien  and  execution  to  the  land 
out  of  which  the  rent  issues. 

/.  D,  O' Bryan,  for  the  rule. 

The  Act  prescribes  that  the  grantee  **  shall 
not  be  personally  liable  for  the  payment  of  such 
ground-rent,  mortgage,  or  other  encumbrance, 
unless  he  shall,  by  an  agreement  in  writing,  have 
expressly  assumed  a  personal  liability  therefor, 
or  there  shall  be  express  words  in  the  deed  of 
conveyance,  stating  that  the  grant  is  made  on 
condition  of  the  grantee  assuming  such  personal 
liability.  Provided^  that  the  use  of  the  words 
*  under  and  subject  to  the  payment  of  such 
ground-rent,  mortgage,  or  other  incumbrance, 
shall  not  alone  be  so  construed  as  to  make  such 
grantee  personally  liable  as  aforesaid." 

The  ground-rent  owner  formerly  had  several 
remedies;  this  Act  takes  away  his  personal  action 
against  the  terre-tenant,  and  an  Act  affecting  the 
remedy  for  enforcing  a  vested  right,  is  constitu- 
tional. 

[Thayer,  P.  J.  If  the  defendants  acquired 
the  title  of  the  original  covenantor,  were  they 
not  bound  as  assignees  of  the  land  by  the  cove- 
nants running  with  the  land  ?  And  if  so  bound, 
how  can  their  liability  be  discharged  by  any  sub- 
sequent Act  of  Assembly  ?] 


If  the  Legislature  could  pass  the  Act  of  April 
25,  1850,  giving  an  action  of  covenant  where 
the  party  had  not  sealed  the  deed,  it  could  pass 
the  Act  in  question. 

y.  A.  Burton,  contra. 

Thayer,  P.  J.  This  Act  provides  that  there 
shall  be  no  personal  liability  except  by  an  agree- 
ment in  writing,  that  is,  an  agreement  by  the 
person  sought  to  be  charged.  It  seems  to  effect 
a  material  alteration  of  the  old  and  well-settled 
law  upon  this  subject,  but  it  is  only  applicable  to 
future  contracts. 

Rule  discharged. 

(Cf  Mcrriman  v,  Moore,  ante  42$.] 


©rp^ans*  €ourt. 


May  20,  1879. 

Baird's  Estate. 

Decedents^  estates — Conditional  subscription  to 
projected  enterprise — Uncertainty  of  time  of 
payment — Subscription  not  enforceable  while 
project  remains  uncertain, 
Sur  exceptions  to  adjudication. 
Before  the  auditing  Judge  (Hanna,  P.  J.)  it 
appeared  that  the  claim  was  to  recover  a  sub- 
scription by  decedent  of  J5000  towards  the  es- 
tablishment of  a  college  for  females. 

The  following  subscription  written  in  a  book, 
was  presented  at  the  audit,  the  decedent's  name 
thereon  being  erased : — 

**  Towards  the  establishment  of  a  female  college  and, 
if  practicable,  for  the  purchase  of  the  Jay  Cooke  place,  in- 
cluding the  house,  grounds  (214  acres),  furniture,  paint- 
ings, etc.  etc.,  to  be  the  property  of  the  'Philadelphia 
Female  College,'  we,  the  subscribers,  agree  to  pay  the 
sums  affixed  to  our  names. 

A.  Whilden,       I5000,        E.  C.  Knight,  |iooo, 

C.  W.  MusGROVR,    500,        D.  M.  NoBLiT,      500. 

"  M.  Baird's  subscription  of  $5000  transferred  by  me 
to  new  book. 

"  W.  W.  Keeper,  Attorney-in-fact." 
The  second  or  **  new  book"  being  also  pro- 
duced, contained  the  following: — 

"  Whereas  an  effort  is  now  being  made  to  establish  a 
first  class  female  college  in  the  city  of  Philadelphia, 
.  .  .  and  whereas  the  trustees  under  the  charter  for 
the  same  have  unanimously  resolved  to  attempt  raising 
the  sum  of  ^500,000  to  be  applied  to  the  purchase  of  a 
site  for  the  erection  of  buildings,  and  for  the  endowment 
of,  and  the  expenses  incident  to  the  complete  establbh- 
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ment  of  snch  college ;  therefore,  we  the  subscribers  agree 
to  pay  to  the  treasurer  of  the  college,  or  such  other  person 
as  may  be  authorized  by  the  trustees  to  receive  the  same, 
the  sums  affixed  to  our  r&spective  names. 

M.  Baird,  by  W.  W.  Keeper,  ^5000. 

William  Curran,  M.D.,  ^500. 

A  Friend,  $5000." 

The  decedent  was  the  owner  of  certain  real 
estate  valued  by  him  at  $185,000,  which  he 
offered  to  the  trustees  of  the  college  at  said  price, 
and  in  case  they  bought  he  agreed  to  donate  or 
deduct  f  10,000  thereupon  as  a  subscriptioni  to- 
wards the  object. 

Then  followed  an  additional  subscription  by 
decedent  of  $10,000,  which  was  also  written  in 
the  aforesaid  second  or  new  subscription  book, 
the  payment  of  which  was  conditioned  upon  the 
purchase  of  the  real  estate  of  him  for  $185,000, 
by  the  board  of  trustees  of  the  institution  for 
which  the  money  was  being  raised. 

Keefer's  authority  to  sign  was  admitted. 
Keefer  also  testified  that  one  Edwards,  as  agent 
of  the  trustees,  signed  an  agreement  to  purchase 
the  said  property,  on  which  alone  he,  Keefer,  was 
authorized  to  sign.  The  trustees  never  raised 
the  $185,000  or  purchased  decedent's  lot,  and 
the  projected  institution  has  not  yet  been  estab- 
lished. 

The  auditing  Judge  found  the  first  subscription 
to  be  void,  the  second  conditional  and  therefore 
void,  and  disallowed  the  claim.  The  grounds 
for  these  findings  are  set  out  at  length  in  the 
opinion  of  the  Court.  To  this  finding  excep- 
tions were  filed  in  behalf  of  the  trustees  of  the 
aforesaid  institution. 

G,  C.  Purves  and  George  Junkin^  for  the  ex- 
ceptants. 

If  the  second  subscription  is  conditional  and 
void,  the  cancellation  of  the  first  subscription  is 
void,  and  the  writing  remains  unimpaired. 

[Penrose,  J.  These  two  subscription  pap^-s 
or  books  do  not  seem  to  have  much  to  do  with 
each  other,  for  the  second,  with  the  exception 
of  the  name  of  the  decedent,  by  his  attorney, 
contains  none  of  the  names  on  the  first.] 

As  to  estoppel  from  setting  up  unwritten  con- 
ditions, see — 

Nippenose  Man.  Co.  v.  Stadon,  18  Sm.  256. 

Bavington  v.  R.  R.  Co.,  10  Casey,  358. 

Graff  z/.  R.  R.  Co.,  7  Id.  489. 

R.  R.  Co.  V,  Gazzam,  8  Id.  340. 

Caley  v,  R.  R.  Co.,  2  Weekly  Notes,  313. 

It  was  not  necessary  that  a  building  should  be 
put  up  before  claiming  of  the  subscribers,  other- 
wise all  could  set  up  such  a  defence  and  defeat 
the  project. 


y.  G.  Johnson^  contra. 

May  31,  1879.  The  Court.  The  paper 
upon  which  it  is  sought  to  recover  from  the  de- 
cedent's estate  shows  that  the  purpose  of  the 
subscription  was  a  contemplated,  and  not  an 
actually  existing  enterprise. 

It  begins  with  a  recital  of  **an  effort  now 
being  made  to  establish  a  first  class  female  col- 
lege in  the  city  of  Philadelphia,"  and  of  an 
attempt  by  the  trustees  to  raise  the  sum  of 
$500,000,  **  for  the  purchase  of  a  site,  the  erec- 
tion of  buildings,  and  for  the  endowment,  and 
the  expenses  incident  to  the  complete  establish- 
ment of  said  college ;"  and  it  was  for  **  the  pur- 
pose above  stated"  that  the  subscribers  agreed  to 
pay  the  sums  set  opposite  their  respective  names, 
**to  the  treasurer  or  such  other  person  as  »w^ 
be  authorized  by  the  trustees  to  receive  the 
same." 

When  the  payment  was  to  be  made  is  not 
stated ;  but  it  is  fairly  to  be  implied  that  it  was 
not  to  be  until  there  was  at  least  a  reasonable 
prospect  that  enough  should  be  subscribed  to 
make  the  project  something  more  than  "an 
attempt."  It  is  conceded  that  no  site  has  been 
purchased,  and  that  no  contract  whatever  has 
been  made  on  the  faith  of  the  subscription ;  and 
it  is  admitted  that  the  amount  of  subscriptions 
thus  far  is  such  that  for  the  present,  at  least,  and 
for  many  years  to  come,  the  citizens  of  Phila- 
delphia can  have  no  well-grounded  expectation 
of  enjoying  the  benefits  to  be  derived  from  the 
existence  in  their  midst  of  the  first  class  female 
college  contemplated  by  the  trustees  when  they 
began  *'  their  effort"  to  raise  $500,000. 

No  subscription  has  ever  been  paid,  or,  except 
in  the  single  instance  now  before  us,  even  asked 
for ;  and  if  a  recovery  should  be  permitted,  there 
is  at  least  a  strong  probability  that  the  amount 
would  ultimately  have  to  be  returned  on  account 
of  the  complete  failure  of  the  project. 

Apart  from  the  reasons  stated  in  the  adjudica- 
tion, we  think  the  claim  cannot  be  sustained. 

The  case  falls  within  the  principle  of  Phippsr. 
Jones  (8  Harris,  260),  and  much  that  is  said 
there  may  well  be  applied  to  it.  The  scheme 
proposed  was,  as  in  that  case,  **  an  experiment," 
and  so  long  as  it  remains  such,  it  cannot  be  said ' 
that  there  was  a  complete  contract  on  the  part 
of  subscribers. 

Exceptions  dismissed  and  adjudication  con* 
firmed. 

Opinion  by  Penrose,  J. 
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Voi_  VI  I.]      THURSDA  Y,  NO  V.  6,  1879.     [No.  a8. 


fetiprcme  Court. 


Oct  &  Nov.  '78,  164.  May  29,  1879. 

County  of  Allegheny  v.  John  Gibson's 

Son  &  Co. 

Same  v.  Webb  &  Son. 

Constitutional  law — Liability  of  county  for  dam- 
ages caused  by  mob — Act  of  May  ji^  1841 — 
Constitutionality  of,  not  affected  by  Constitu- 
tion of  1874. 

The  Act  of  May  31,  1841,  extended  to  Allegheny 
County  by  the  Act  of  March  20,  1849,  making  the 
connty  liable  for  property  destroyed  by  a  mob,  was  con- 
stitutional at  the  time  of  its  passage,  and  is  not  repealed  or 
declared  void  by  the  passage  of  the  present  Constitution. 

The  provisions  of  the  said  Act  are  broad  enough  to 
embrace  all  rioious  disturbances,  without  reference  to  the 
size  or  character  of  the  mob. 

A  property  owner  b  not  required  by  said  Act  to  give 
notice  to  the  county  officials  unless  he  has  a  knowledge  of 
an  intention  on  the  part  of  the  mob  to  destroy  his  property 
and  sufficient  time  intervenes  to  give  the  notice  contem- 
plated. Such  notice  is  not  necessary  where  such  officials 
already  have  knowledge  of  the  intention  or  attempt  to 
destroy  the  property.  ' 

The  words  **  illegal  or  improper  conduct^  in  said  Act 
construed. 

The  Act  of  1 84 1  is  both  a  remedial  and  penal  statute, 
and  must  be  liberally  construed.  The  fact  that  the  civil 
authority  is  unable  to  cope  with  and  quell  a  riot  can  afford 
no  defence  to  the  county's  liability  for  damages  done 
thereby. 

The  said  Act  of  1 841  applies  to  cases  where  the  pro- 
perty destroyed  Is  real  or  personal  property  of  any  descrip- 
tion. The  fact  that  it  is  in  transitu  at  the  time  of  its  de- 
struction does  not  exempt  the  county  from  liability. 

The  said  Act  of  1841  applies  equally  to  cases  of  the  de- 
struaion  of  the  properly  of  non-residents  as  of  residents. 

Error  to  the  Common  Pleas  of  Beaver  County. 

This  was  an  action  of  trespass  on  the  case 
brought  by  John  Gibson's  Son  &  Co.,  of  Phila- 
delphia, against  the  County  of  Allegheny  for  the 
loss  of  sixty  barrels  of  whiskey  destroyed  by  the 
mob  during  the  labor  riots  of  July,  1877.  The 
suit  was  originally  brought  in  Allegheny  County 
and  the  venue  was  subsequently  changed  to 
Beaver  County.     The  facts  were  these : — 

The  whiskey  in  question  was  shipped  to  plain- 
tiffs from  Cincinnati,  Ohio,  on  July  16,  1877,  to 
be  carried  by  the  P.  C.  and  St.  L.  R.  W.  Co.,  and 


the  Pennsylvania  Railroad  Company  to  Philadel- 
phia, and  it  arrived  at  Pittsburgh  on  the  morning 
of  Thursday,  July  19th.  On  the  evening  of  that 
day  the  sheriff  of  Allegheny  County  was  warned 
by  the  Pennsylvania  Railroad  Company  that  a 
number  of  men  had  taken  forcible  possession  of 
their  property  and  refused  to  allow  trains  to  run 
upon  their  road. 

The  sheriff  endeavored  to  disperse  the  mob, 
who  positively  refused  to  obey  him,  asserting 
"  that  they  were  going  to  wade  in  blood  to  their 
waists."  Several  other  efforts  were  made  by 
him  to  the  same  end,  and  with  like  effect,  during 
the  ensuing  Friday  and  Saturday.  He  finally 
withdrew,  and  on  Saturday  night  and  Sunday  the 
whiskey  in  question  was  burned  by  a  fire  kindled 
by  the  mob. 

The  action  was  brought  against  the  county 
under  the  provisions  of  the  Act  of  May  31, 
1841  (P.  L.  415),  extended  to  Allegheny  County 
by  the  Act  of  March  20,  1849  (P.  L.  184), 
whereby  it  was  enacted  that :" — 

Sect.  7.  "In  all  cases  where  any  dwelling-house  or  other 
building  or  property  real  or  personal  has  been  or  shall  be  de- 
stroyed within  the  county  ...  in  consequence  of 
any  mob  or  riot,  it  shall  be  lawful  for  the  person  or  per- 
sons interested  in  and  owning  said  property  to  bring  suit 
against  said  county  where  .said  property  was  situated,  and 
being  for- the  recovery  of  such  damages  as  he  or  they  sus- 
tained by  reason  thereof.     .     .     ." 

Sect.  8.  "No  person  or  persons  shall  be  entitled  to  the 
benefits  of  this  Act,  if  it  shall  appear  that  the  destruction 
of  his  or  their  property  was  caused  by  his  or  their  illegal 
or  improper  c^ukut,  nor  unless  it  be  made  to  appear  that 
he  or  they,  upon  the  knowledge  had  of  the  intention  or 
attempt  to  destroy  his  or  their  property,  or  to  collect  a  mob 
for  such  purpose,  and  sufficient  time  intervening,  gave  no- 
tice thereof  to  a  constable,  alderman,  or  justice  of  the 
peace,  of  the  ward,  borough,  or  township,  in  which  such 
property  may  b^  situated,  or  to  the  sheriff*  of  the  said 
county.     .     .     .". 

On  the  trial  before  Hice,  J.,  the  defendant 
made  the  following  offers  of  evidence:  (i)  To 
show  that  the  riot  which  resulted  in  the  destruc- 
tion of.  plaintiffs'  goods  was  inaugurated  by  a  strike 
of  the  employes  of  the  Pennsylvania  Railroad 
Company  caused  by  a  reduction  of  their  wages ; 
and  further  that  no  destruction  of  property  took 
place  until  the  railroad  authoritities  had,  by 
means  of  State  troops,  sent  to  their  aid,  en- 
deavored to  run  their  trains  and  enforce  their 
rules  against  their  striking  employes  by  attacking 
them  with  arms  and  shooting  some  of  their  num- 
ber; the  purpose  of  this  offer  being  to  show 
that  the  railroad  company,  bailees  of  plaintiffs, 
had  been  guilty  of  improper  conduct  within  the 
meaning  of  the  statute.  Objected  to  as  irrelevant ; 
objection  sustained;  exception  (second  assign- 
ment of  error).  (2)  To  show  that  the  said 
railroad  company  had  been  guilty  of  improper 
conduct  in  that  it  had  entered  into  an  illegal 
combination  with  other  railroad  companies  to 
put  down  the  wages  of  their  respective  employ^ 
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— that  in  coosequence  of  the  said  corabinatipn 
tlje  employes  of  the  railroad  had  stfuck  and  re- 
fused to  allow  the  passage  of  freight  trains, 
whereupon  the  said  company  called  upon  the  State 
authorities  for  a  military  force  who  came  into 
armed  conflict  with  the  mob  caused  as  aforesaid, 
and  that  in  consequence  of  such  conflict  the 
mob,  who  had  theretofore  destroyed  no  property, 
became  exasperated  and  uncontrollable  and  pro- 
ceeded to  the  destruction  of  the  plaintiffs*  goods- 
Objected  to,  as  irrelevant ;  objection  sustained ; 
exception.  (3)  To  show  that  the  mob  and  vio" 
lence  whereby  the  plaintiffs'  goods  had  been  de- 
stroyed was  not  a  local  mob,  or  not  within  the 
ipeaning  of  the  Act  of  Assembly,  but  was  a  part 
only  of  a  widely  extended  and,  organized  insur- 
rection which  broke  out  simultaneously  in 
various  parts  of  the  country;  and  further  that 
the  said  outbreak,  by  reason  of  its  nature  and 
extent,  was  beyond  the  power  of  the  Ipcal 
authorities  tQ  anticipate  or  to  subdue.  Objected 
to ;  objection  sustained ;  exception.  (Third  and 
^urth  assignments  of  error.) 

The  defendant  requested  the  Court  to  instruct 
the  jury  substantially  as  follows,  viz :  That  the 
Act  of  May  31,  1841,  was  in  contravention  both 
of  the  Constitution  of  the  United  States  and  the 
Constitution  of  Pennsylvania,  and  was  therefore 
void,  and  that  the  Act  of  March  ao,  1349,  exr^ 
tending  the  several  sections  of  the  Act  of  1S41  to 
Allegheny  County,  was  void  for  the  same  reasons. 
That  the  property  of  the  plaintiffs  was,  when 
4estroyed,  merely  en  route  to  its  destination,  and 
was  not,  therefore,  property  situate  in  the  county, 
within  the  meaning  of  the  Act  of  Assembly. 
That  the  State  authorities  having  at  the  re- 
quest of  the  county  and  railroad  authorities 
called  out  the  State  troops,  and  having  undertaken 
to  overpower  and  subdue  the  said  rioters,  the 
county  was  thereby  relieved  from  any  liability 
for  loss  thereafter  occurring. 

The  Court  refused  to  instruct  the  jury  as  thus 
requested,  but  affirmed  the  following  point  pre- 
sented by  the  plaintiffs,  viz. :  <'  That  under  all 
the  evidence  in  this  ca^e,  if  the  same  be  believed 
by  the  jury,  the  plaintiffs  are  entitled  to  re- 
cover." 

Under  the  instructions  of  the  Court  z,  ver- 
dict was  found  in  fevor  of  the  plaintiffs,  an4 
judgment  entered  thereon.  Defendant  took  this 
writ,  assigning  for  error  the  rejection  of  testi- 
mony, and  the  refusal  to  charge  as  requested  by 
defendant,  and  the  affirmance  of  the  plaintiffs' 
point. 

The  case  of  Allegheny  County  v.  Webb  & 
Son  was  argued  with  this  case.  The  material 
fects  were  identical,  except  that  Webb  &  Son 
were  non-residents  of  Pennsylvania,  and  it  was 
argued,  therefore,  by  plaintiff  in  error  that  the 


Act  of  1 841  did  not  extend  to  them  any  right  <d 
action, 

Daniel  A^neWy  GeQrgc  IV.  Biddle  and  Gt0. 
Shir  as,  Jr.  (with  them  5.  H.  Geiger)^  for  plain- 
tiff in  error. 

The  plaintiffs  failed  to  show  any  notice  on  the 
part  of  the  railroad  company  to  the  county  autho- 
rities of  any  intent  on  the  part  of  the  mob  to  de- 
Istroy  property  in  their  possession.  The  plain- 
tiffs ought  not  therefore  to  recover. 

The  railroad  company  was  guilty  of  "  illegfti 
and  improper. conduct*'  within  the  meaning  of  the 
Act  of  1 841.  Offers  tp  prove  this  improper  con- 
duct were  improperly  rejected. 
I  The  Act  of  1 841  was  not  intended  to  apply  to 
cases  of  mobs  of  such  a  character  as  the  mob  of 
1877.    The  true  intent  of  the  law  must  govern. 

Bacon's  Abridgment  Tit  Sta^uU^  ^7-937. 
Dwarris  on  Statutes,  p.  690. 
I  Blackstone's  Comm.  61-87. 
Cadbury  v.  Duval,  10  Barr,  270. 
Commonwealth  v.  Fraim,  4  Harris,  169. 
Commonwealth  v,  Erie  and  N.   £.  R.  R.  Co.,  3 
Casey,  339. 

The  presenqe  of  the  State  military  ex;empted 
the  local  authorities  from  all  obligation  to  con- 
trol the  mob,  and  relieved  th?  county  from  all 
liability  for  damages  caused  by  the  mob. 

Although  this  Act  was  constitutional  when 
passed,  it  has  since  become  unconstitutional  by 
the  adoption  of  the  pr^^sent  Cpnstitutioa  <rf 
Pennsylvania. 

When  a  former  frame  of  government  is  abro- 
gated by  the  people  themselves  and  a.  new 
government  substituted  as  4n  entirety,  in  its 
room,  all  laws  not  essential  to  preserve  vested 
rights,  fall  with  the  superseded  government. 
This  Act  is  in  conflict  with  Article  III.  sect.  7  of 
the  new  Constitution  prohibiting  ^cial  legisla- 
tion, I'he  Legislature  could  not  now  pa$s  such 
an  Act. 

Cqmmopwealth  ex  rel^  Fertig  v.  Commissioners  of 
Crawfprd  County,  7  Weekly  Notes,  6. 

It  is  also  inconsistent  with  the  8th  section  of 
the  9th  article,  limiting  the  debt  of  any  coupty 
to  seven  per  cent^  of  the  assessed  value  of  taxa- 
ble property  therein.  No  limit  can  be  set  tp  a. 
loss  occasioned  by  the  violence  of  rioters. 

It  is  inconsistent  with  the  loth  section  of  the 
9th  article,  providing  that  no  municipality  shall 
incur  any  indebtedness  without  previously  pro- 
viding for  the  collection  of  a  tax  sufficient  to  pay 
the  same  within  thirty  years;  and  with  the  ad 
and  3d  sections  of  the  fifteenth  article  providing 
that  no  liability  shall  be  contracted  by  any  mu- 
nicipal commission  e^^cept  in  pursuance  of  an 
appropriation  by  the  municipal  authorities.  It  is 
inconsistent  with  the  equaUty  of  persons,  bene- 
fits, and  burdens  maintained  and  enforced  in  the 
New  Constitution. 
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It  is  inconsistent  with  the  constitutional  guar- 
antees of  the  right  of  private*  property:  Con- 
tribution to  pay  for  a  loss  caused  by  the  trespass 
of  another  is  not  taxation,  because  it  is  not  an 
assessment  for  a  public  use  or  purpose.  The 
trespass  is  an  individual  act  of  violence' which 
cannot  raise  a  constitutional  right  to  make  others 
pay  for  it. 

The  Act  is  inconsistent  with  the  fburteenth 
amendment  to  the  Constitution  of  the  United 
Slates,  in  that  it  imposes  burdens  upon  a  certain 
number  of  persons,  within  certain  boundaries, 
not  shared'  in  by  others,  and,  therefore,  fkils  to 
extend  to  every  person  the  equal  protection  of 
the  law.     The  Act,  therefore,  is  void. 

Nor  do  the  fbllowing  decisions  touch  the  pres- 
ent case : — 

Lehigh  Iron  Go.  v.  Loi^^r  MaoQtigie  Township;  31 
Sw.  482; 

Wattson  m  C.  and  D.  River  R.  R.  Cb.,  2  Norris,  254. 

Indiana  County  v.  Agricultural  Society,  4  Id:  557. 
because  the  Acts  there  decided  to  remain  still  in 
force  are  local  or  special  laws  essential  to  vested 
rights,  or  to  maintain  existing  institutions  and 
necessary  regulations.  Those  the  New  Constitu^ 
tion  did  not  ipso  facto  repeal. 

The  Act  of  1 841.  applies  only  to  the  kind  of 
personal  property  usually  found  connected  with 
real  estate  in  the  county. 

Thomas  Af,  Marshall^  M,  JV,  Athcson,  and 
Z>.  T,  Watson,  for  defendants  in  error. 

Sufficient  notice  of  the  impending  dang^  was 
given  by  the  railroad  company  to  the  county 
officials.  No  **  illegal  or  improper  conduct"  on 
the  part  of  the  railroad  company  was  set  forth  in 
the  offers  of  defendant,,  which  would  defeat  a  re- 
covery by  the  plaintiffs.  To  bring  a  case  within 
the  terms  of  the  Act,  siKh  conduct  must  be  the 
proximate  cause  of  the  injury,  and  the  destruc- 
tion be  the  natural  and  necessary  consequence; 

Lavery  v.  PbUadelphia  Co.,  2  Barr,  231.' 

Donogliuez/.  Philadelphia  Co.,  2  Barr,  230. 

Eby  V.  Cbunty  of  Niagara,  36  N.  Y.  197 

Blodgett  if:  County  of  Synicuse,  36  Barb.  526; 

Newberry  v.  New  York,  I  Sweeny,  369. 

Schiellein  v.  King's  Co.,  43  Barb.  491. 

St.  Michaers  Church  v.  Philadelphia,  Brightly,  21.  • 
The  Act  of  1 841  refers  to  all  cases  of  mob 
violence,  whether  beyond  the  power  of  the  au- 
thorities to  quell  or  not.     It  is  remedial  as  well 
as  penal  and  must  be  liberally  construed. 

Charge  of  Judge  King  to  Grand  Jury  of  Philadelphia, 
4  Penna.  Law  Journal,  31. 


Su  Michael**  Chm-oh  v,  Philadelphia, 


hut,  supra,' 

\   Philade^ia,    I 


Conmiissioneis  ol   Kensington 
Harris,  78^ 

Hermits  of  St.  Augvstine  v,  Philadelphia,  Brightly, 
116. 

Davidson  f.  The  Mayors  etc.,  of  New  Yoric,  2  :Ro- 
bertson,  230* 

Darlington  v.  The  Mayor,  eta,  of  New  York,  31  N. 
Y.  173.. 

Wilmoi  V.  Horton  Douglass,  677.. 

Charge  of  Judge  JoNES  to  Grand  Jury  of  Philadel- 
phia, 3  Penna.  Law  Journal,  397. 


The  inability  of  the  county  ofHfcers  to  quell* 
the  riot  cannot  limit  the  liability  of  the  county, 
otherwise  the  interest  of  the  county  would  be  to 
have  large  mobs  and  not  small  ones,  and  peace- 
able citizens  would  be  encouraged  to  join  the 
mob  and  swell  its  numbers.  The  word  '*  situ- 
ated** in  the  statute  is  used  to  designate  the 
county.  It  is  not  a  restriction  or  limitation  of 
the  first  portion  of  the  section  which  covers  ''all 
cases,*' and  "any  .  .  .  property,  real  or  per- 
sonal.*' The  Act  of  1 841  was  a  lawful  exercise 
of  the  police'  power  of  the  State.  Such  an  act' 
is  sanctioned  by  the  History  of  England  for  over 
five  hundred  years. 

Farrar's  Report  of  Dartmouth  College  Case,  pp.  319, 
335.  and  552. 

Darlington  v.  New  York,  3?  N.  Y.  194^ 

Philadelphia  v.  Fields  8  Sm.  320. 
There  is  no  clause  in  the  New  Constitution  ex- 
pressly repealing  the  Act.     Hence  it  remains  in 
force.     The  New  Constitution  acts  only  pros- 
pectively. 

Trustees  of  Erie  Academy  v,  Erie,  7  Casey,  516. 

Cooley^s  Cons.  Lim.  (2d  ed.),  *6l. 

Alltyerr.  State,  10  Ohio  N.  9.  5SS; 

State  V,  Barbee,  3  Ind.  258* 

State  V,  Thompson,  2  Karrsas,  492. 

State  Ti.  Maysville,  13  B.  Monroe,  i* 

Taylor  v,  Mitchell,  7  Sm.  209. 
No  statute  not  positively  repugnant  to  the  New 
Constitution  can  be  repealed  by  implication. 

Perkins  v.  Slack,  5  Norris,  279. 

Inre  Contested  Election  of  Barber,  5  N6rri$,  400. 
When  the  framers  of  the  New  Constitution  in- 
tended to  repeal  a  prior  Act  of  Assembly  they 
did  so  in  express  and  unambiguous  language: 

See  BriglU'&Co.  tA.  Oakdale  C.  and  M.  Co.,  16  Phihi> 

609. 

The*  prohibition  against  special  legislation  is 

entirely  prospective,  as  is  shownby  the  provision 

that  ^Maws  repealing Jocal  or  special  acts  maybe 

passed.'* 

Lehigh  Iron  Co.  v.  Lower  Macung^e  Township!,  31/ 
Sm.  486. 

Watlson  V.  Chester  &  Del.  R.  R;  Co.,  2  Norris,  256. 

Indiana  Co.  v.  Agricultural  Society,  4  Id.  35S. 
The  rest  of  the  constitutional  provisions  cited 
by  pliiintiff  in  error  refer  to  voltmtary  contracts' 
for  and' expenditure  of  money  by  a  county,  and 
do  not  intend  to  limit  a  county's  liability.  Hfence 
the  Act  of  1841  is  not  inconsistent  with  the  New 
Constitution: 

October 6, 1879:  TiiECouRt.  Tliiswa^one 
of  the  cases  brought  against  the  county 'of  Alle^ 
gheny  to  recover  damages  for  property  destroyed 
by  the  mob  during  the  riots  oP  1877.  Thipar-' 
ticular  property  which  is  the  subject  of 'this  suit 
consisted  of  sixty  barrels  of  whiskey  belonging'to 
the  plaintiffe  below.  It  was  wholly  destroyed, 
and  its  valUe*  is  not  disputed.  A  verdict  and 
judgment  were  had  in  favor  of  the  plaintiffs,  and 
the  defendants  have  removed  the  record  to»  this 
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Court  for  review.     The  questions  it  presents  are 
of  grave  importance. 

The  plaintiffs  have  no  common  law  remedy. 
They  must  recover,  if  it  all,  by  virtue  of  Act  of 
May  31,  1 841  (P.  L.  416),  which  provides  that 
in  **all  cases  where  any  dwelling-house  or  other 
building  or  property,  real  or  personal,  has  been 
or  shall  be  destroyed  within  the  county  of  Phila- 
delphia, in  consequence  of  any  mob  or  riot,  it 
shall  be  lawful  for  the  person  or  persons  inter- 
ested in  and  owning  said  property  to  bring  suit 
against  said  county  where  said  property  was 
situated  and  being  for  the  recovery  of  such  dam- 
ages as  he  or  they  sustained  by  reason  of  the  de- 
struction thereof,  and  the  amount  which  shall  be 
recovered  in  said  action  shall  be  paid  out  of  the 
County  Treasury  on  warrants  drawn  by  the  Com- 
missioners thereof,  who  are  hereby  required  to 
draw  the  same  as  soon  as  said  damages  are  finally 
fixed  and  ascertained.'*  The  provisions  of  this 
Act  were  extended  to  the  county  of  Allegheny 
by  the  Act  of  March  20,  1849  (P.  L.  184).  A 
somewhat  similar  Act  had  been  in  force  in  Phila- 
delphia since  1836.  (See  Pamphlet  Laws,  711, 
§  36.)  We  are  charged  with  no  duty  of  vindi- 
cating the  wisdom  of  this  legislation.  It  is  pro- 
per to  say,  however,  that  the  principle  embodied 
in  the  Act  is  not  new.  As  early  as  1285  the 
Parliament  of  England,  by  Statute  of  Winton, 
or  Winchester  (i  Stat.  13  Edw.  I.,  p.  2,  ch.  3,  see 
I  Hawk.  P.  C,  ch.  68,  §  11),  piovided  a  remedy 
against  the  hundred,  county,  etc.,  in  which  a 
robbery  should  take  place,  for  the  damages  caused 
thereby,  to  be  recovered  by  the  party  robbed  in 
any  action  against  any  one  or  more  of  the  in- 
habitants. This  statute  was  re-enacted  by  28 
Edward  III.,  ch.  2.  Subsequently  the  Statute  27 
Eliz.,  ch.  13,  §  2,  provided  for  the  assessment  of 
the  damages  against  all  the  inhabitants  of  the  hun- 
dred after  a  recovery  against  one  or  more.  Next 
we  have  the  famous  Riot  Act  of  i  George  I. ,  ch. 
5,  §§  I  to  7,  which  was  passed  by  reason  of  the 
tumult  attendant  upon  the  accession  of  that  king 
to  the  throne,  and  which  made  it  a  felony,  with- 
out benefit  of  clergy,  for  any  persons  unlawfully 
to  assemble  and  demolish  any  church  or  dwelling- 
house.  The  sixth  section  of  the  same  Act  pro- 
vided that  in  case  such  church  or  dwelling-house 
should  be  destroyed,  the  inhabitants  of  the  hun- 
dred in  which  it  was  situated  should  be  liable  for 
its  value.  This  was  followed  by  the  Act  of  Geo. 
II.,  ch.  10,  §  I,  and  the  laws  upon  this  subject 
were  consolidated  in  1827  by  7  and  8  Geo.  IV., 
ch.  31.  It  will  thus  be  seen  that  we  have  im- 
ported the  principle  of  the  Act  of  184 1  from  that 
country  from  whence  we  derive  the  great  body  of 
our  common  law.  That  it  was  not  transplanted 
at  an  earlier  date  is  perhaps  due  to  the  fact  that 
new  countries  sparsely  settled  do  not  early  de- 
velop riotous  tendencies. 


Among  the  numerous  questions  raised  by  the 
assignments  of  error  is  that  of  the  constitution- 
ality of  the  Act  of  1 841.  As  this  underlies  the 
entire  case,  it  will  be  first  considered.  It  was 
pressed  with  great  earnestness  upon  the  argu- 
ment, the  learned  and  distinguished  senior  couii- 
sel  for  the  plaintiffs  in  error  having  devoted  his 
attention  exclusively  to  its  consideration,  in  con- 
nection with  the  inapplicability  of  the  Act  of 
1 841  to  the  case  in  hand.  It  was  not  contended 
that  the  Act  was  unconstitutional  at  the  time  of 
its  passage,  but  that  by  reason  of  its  inconsist- 
ency with  the  new  Constitution,  it  was  not  pre- 
served by  section  2  of  the  schedule,  and  fell  with 
the  adoption  of  that  instrument.  This  argu- 
ment is  based  upon  the  theory  that  the  Consti- 
tution was  not  a  mere  amendment  of  the  Con- 
stitution of  1838,  but  a  substitution  of  a  new 
frame  of  government,  and  that  it  was  an  abro- 
gation of  all  Acts  and  authorities  derived  from 
the  old  frame  unless  preserved  by  the  new.  It 
is  true  this  principle  of  constitutional  law  was 
introduced  into  this  State  by  the  Constitution  of 
1777,  sind  the  Act  of  revival  of  January  28  of 
that  year  (i  Bioren's  Laws,  429).  The  preamble 
to  the  Constitution  recites  the  rights  of  the  peo- 
ple and  the  oppressions  of  the  crown,  and  de- 
clares that  all  allegiance  and  fealty  to  the  said 
king  and  his  successors  are  dissolved  and  at  an 
end,  and  all  power  and  authority  derived  from 
him  ceased  in  these  colonies.  It  is  not  diflficult 
to  understand  why  this  principle  should  be  as- 
serted in  a  constitution  that  was  the  outgrowth 
of  a  revolution  and  of  a  total  severance  of  all 
political  relations  between  the  colonies  and  the 
mother  country.  In  its  application  to  the  pres- 
ent times  we  must  not  overlook  the  fact  that  the 
conditions  are  essentially  different.  The  Con- 
vention of  1873  was  not  throwing  off  the  yoke 
of  an  oppressor  and  abrogating  laws  imposed 
upon  the  people  by  a  Parliament  not  in  sym- 
pathy with  their  views,  or  in  whose  deliberations 
they  had  no  voice.  The  Convention  was  simply 
the  people  of  the  State,  in  a  representative  ca- 
pacity, it  is  true,  sitting  in  judgment  upon  their 
own  acts,  altering  and  modifying  their  own  Con- 
stitution to  suit  the  progress  of  the  age,  and 
changing  their  own  laws  where  deemed  essential 
to  the  welfare  of  the  State.  To  such  a  body  so 
constituted  no  intention  to  abrogate  all  that  had 
gone  before  can  be  imputed,  unless  such  inten- 
tion be  clearly  expressed.  I  will  not  stop  to  dis- 
cuss the  difference  between  the  Constitutions  of 
1838  and  1.874  in  this  respect.  It  is  more  seem- 
ing than  real.  Each  is  an  alteration  or  amend- 
ment of  the  constitution  existing  at  the  time,  and 
nothing  more.  It  was  provided  by  the  schedule 
of  each,  that  all  laws  in  force  at  the  time  of  its 
adoption,  **not  inconsistent  therewith,  and  all 
rights,  actions,  prosecutions  and  contracts,  shall 
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continue  as  if  this  Constitution  had  not  been 
adopted.**  It  is  true  the  schedule  of  the  Con- 
stitution of  1838  uses  the  words  '*  as  if  the  said 
alterations  and  amendments  had  not  been  made," 
instead  of  the  words  **  as  if  this  Constitution  had 
not  been  adopted,"  used  in  the  schedule  of  1874. 
The  Ac^  of  April  11,  1872  (P.  L.  53),  which 
called  the  recent  Convention  into  existence,  was 
entitled  **  An  Act  to  provide  for  calling  a  con- 
vention to  amend  the  Constitution."  It  is  true 
the  4th  section  of  said  Act  authorized  the  Con- 
vention to  propose  to  the  citizens  of  the  Com- 
monwealth, for  their  approval  or  rejection,  a 
new  Constitution,  or  amendments  to  the  present 
one,  or  specific  amendments  to  be  voted  for 
separately."  The  amendments  were  radical,  yet 
they  were  but  amendments.  A  large  body  of 
the  prior  Constitution  remained.  It  may  be 
called  a  new  Constitution  in  the  sense  in  which 
we  call  a  machine  new  after  it  has  left  the  repair 
shop.  Still  the  fact  remains  that  the  Constitu- 
tion is  but  the  prior  Constitution  amended.  It 
matters  little  how  we  designate  it.  The  Con- 
stitution of  1874  was  not  an  abrogation  of  a 
former  frame  of  government,  as  was  the  Consti- 
tution of  1777.  The  frame  of  government 
means  its  form  or  system.  In  this  sense  it  re- 
mains substantially  the  same.  It  is  as  essentially 
**a  government  of  the  people,  by  the  people, 
and  for  the  people,*'  as  it  was  before  the  Con- 
vention met.  It  is  changed  only  in  matters  of 
detail.  Some  of  the  machinery  supposed  to  be 
worn  out  has  been  replaced  by  new,  intended  to 
be  of  an  improved  character. 

It  was  urged  that  the  Act  of  184 1  is  inconsist- 
ent with  the  following  provisions  of  the  Consti- 
tution, viz. : — 

I  St.  The  seventh  section  of  Article  3  :  **The 
General  Assembly  shall  not  pass  any  local  or 
special  law  regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs,  or  school  districts.** 

2d.  The  eighth  section  of  the  ninth  Article : 
**The  debt  of  any  county,  city,  borough,  town- 
ship, school  district,  or  other  municipality,  or 
incorporated  district  (except  as  herein  provided) 
shall  never  exceed  seven  per  centum  upon  the 
assessed  value  of  the  taxable  property  therein. 
Nor  shall  any  such  municipality  or  district,  in- 
cur any  new  debt,  or  increase  its  indebtedness 
to  an  amount  exceeding  two  per  centum  upon 
such  assessed  valuation  of  property,  without  the 
assent  of  the  electors  thereof  at  a  public  election 
in  such  manner  as  shall  be  provided  by  law.** 

3d.  The  tenth  section  of  the  ninth  Article: 
'*  Any  county,  township,  school  district,  or 
other  municipality,  incurring  any  indebtedness, 
shall,  at  and  before  the  time  of  so  doing,  pro- 
vide for  the  collection  of  an  annual  tax  sutficient 
to  pay  the  interest  and  also  the  principal  thereof 
within  thirty  years.*' 


4th.  The  first  and  second  sections  of  the  ninth 
Article :  "All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws.  But 
the  General  Assembly  may,  by  general  laws, 
exempt  from  taxation  public  property  used  for 
public  purposes,*'  etc.,  and  **all  laws  exempting 
property  from  taxation,  other  than  the  property 
above  enumerated,  shall  be  void." 

In  addition  the  said  Act  was  alleged  to  be  in- 
consistent with  certain  other  portions  of  the  Con- 
stitution, the  purpose  and  intent  of  which  are 
claimed  to  be,  to  maintain  equality  in  the  bur- 
dens and  impositions  necessary  to  the  public 
welfare,  the  most  important  of  which  are :  Arti- 
cle I,  sections  4,  14,  and  23  ;  Article  10,  section 
I ;  Article  15,  sections  2  and  3 ;  Article  16,  sec- 
tion 8;  Article  17,  sections  i,  3,  7,  and  8. 

It  is  not  deemed  essential  to  discuss  all  of 
these  constitutional  provisions,  or  to  refer  to 
them  seriatim.  Some  of  them  manifestly  have 
no  application  to  the  present  contention.  Thus 
we  have  no  question  before  us  as  to  the  extent 
of  the  debt  of  the  county  of  Allegheny,  or  of  the 
assessed  value  of  its  property.  This  record  fur- 
nishes us  no  information  which  would  enable  us 
to  form  an  intelligent  opinion  as  to  whether  the 
judgment  below  so  increased  the  debt  of  the 
county  as  to  bring  it  within  the  prohibition  of 
the  Constitution,  and  if  it  did  it  would  be  a 
novel  defence  to  an  action  at  law  for  the  county 
to  plead  that  it  already  was  in  debt  to  the  extent 
of  the  constitutional  limitation.  How  far  such 
a  plea  would  avail  in  restraint  of  an  execution  I 
need  not  stop  to  discuss.  It  is  clearly  no  reason 
why  a  judgment  should  not  be  recovered,  and  I 
apprehend  would  be  a  frail  shelter  for  municipal 
corporations  from  the  consequences  of  their  tor- 
tious or  negligent  acts.  The  tenth  section  of 
the  ninth  Article  refers  to  the  contracting  of  a 
debt  or  the  incurring  of  an  indebtedness  by  vir- 
tue of  a  contract  by  municipalities,  when  it  pro- 
vides for  the  levying  of  an  annual  tax  sufficient 
to  pay  the  hiterest  and  the  principal  within  thirty 
years. 

The  failure  to  levy  such  a  tax  by  the  munici- 
pality is  no  reason  why  a  party  injured  by  its 
negligence  should  not  sue  therefor  and  recover 
his  judgment.  The  argument  is  that  there  can 
be  no  liability  on  the  part  of  a  municipality,  be- 
cause the  amount  thereof  being  unknown  prior 
to  the  destruction  of  the  property,  it  is  impossi- 
ble to  comply  with  the  mandate  of  the  loth  sec- 
tion in  providing  an  annual  tax  to  meet  it.  The 
8th  and  loth  sections  were  not  intended  to  make 
corporations  dishonest,  nor  to  shield  them  from 
the  consequences  of  their  own  wrongful  or  neg- 
ligent acts.  Further  than  this  it  is  not  necessary 
for  us  now  to  go.     The  delicate  questions  which 
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will  probably  arise  iinder  these  sections  will  be 
decided  when  they  are  legitiraately  before  us. 

It  maybe  conceded  that  if  the  Act  of  1841  bad 
been  passed  subsequent  to  the  adoption  of  the 
Constitution  it  would  have  been  **  a  local  or  spe- 
cial law  regulating  the  ,aGrairs  of  counties,  cities, 
townships,  wards,  boroughs  or  schopl  districts," 
.and  therefore  witl\i;i  its  prohibition.    But  such 
prohibition  is  prospective.    Its  language  is  *'  The 
General  Assembly  shall  not  pass."     HexJce  it  is 
plain  the  Act  of  1841  is  not  affected  by  the  pro- 
hibition :  the  only  question  is,  was  it  repealed  ? 
The  Act  was  well  known  at  the  time  of  the  Con- 
vention.   It  had  been  ^pon  the  statute  books 
since  1841,  ?md  had  been  made  espeqially  promi- 
nent by  reason  of  the  Philadelphia  riots  of  1844. 
The  Convention  might  have  repealed  it  in  ex- 
press terms.     Yet  there  is  no  direct  repeal  in 
either  the  Constitution  or  schedule.     If  repealed 
jat  all,  it  is  by  implication  only,  and  fell  with  the 
.adoption  of  the  Constitution  with  the  body  of 
the  old  laws  that  were  not  essential  to  preserve 
vested  rights  and  existing  institutions  necessary 
to  the  public  welfare.     This  is  not  an  entirely 
new  question.     A  somewhat  similar  one  was 
considered  in  the  Trustees  of  the  Erie  Academy 
V,  The  City  of  Erie  (7  Casey,  515).     In  1849 
the   town    Councils  of   the    borough    of   Erie 
passed  an  ordinance  for  the  paving  of  certain 
-streets.    Before  the  paving  was  done  the  Legis- 
lature changed  fhe  government  of  the  borouffh 
into  that  of  a  city,  and  it  was  argued  that  the 
ordinance    fell.      This  Court  held,   sustaining 
the  Court  below,  that  the  ordinance  of  the  bo- 
rough continued  in  force  notwithstanding  the 
change  in  the  frame  of  its  government.     Said 
Mr.   Justice  Strong,    "There  is  no  doctrine 
better  settled  than  that  a  change  in  the  form  of 
government  of  a  community  does  not  ipso  facto 
.abrogate  pre-existing  laws,  either  written  or  un- 
^written.  This  is  true  in  regard  to  what  is  strictly 
municipal  law,  even  when  the  change  is  by  con 
quest.     The  Act  of  Assembly  converting  a  bo- 
rough into  a  city  did  not,  therefore,  of  itself,  and 
in  the  absence  of  express  provisions  to  that  effect, 
either  repeal  former  Acts  of  Assembly  relative  to 
the  bojQugh,  or  annul  existing  ordinances.     It 
was  solely  a  change  of  the  organic  law  for  the 
future,  and  left  unaffected  the  borough  statutes, 
.precisely  as  a  change  of  a  State   Constitution 
leaves  undisturbed  all  prior  Acts  of  Assembly." 
This  case  was  prior  to  the  present  Constitution, 
and  has  no  direct  reference  to  it.     We  have, 
however,  several  cases  since  its  adoption  in  which 
.  the  very  point  in  controversy  was  before  us.   The 
first  was  the  City  of  Pittsburgh  v.  Kitty  Roup  (i 
Weekly  Notes,  254),  which  was  an  appeal  from 
a  preliminary  injunction  restraining  the  city  of 
Pittsburgh  from  collecting  the  full  rate  of  taxation 
upon  plaintiff's  real  estate,  which  had  been  as- 


sessed as  rural  under  a  special  local  Act  passed 
in  1 868,. and  under  which  Act  only  two-thirds  of 
the  city  rates  could  be  assessed  and  levied.    Not- 
withstandijig  this  Act  the  City  Councils  attempted 
to  assess, and  collect  the  full  jrate  of  city  taxadon 
from  t^he  plaintiffs,  claiming  that  under  Article 
9  of  the  Constitution,  ^hicji  provides  that  **aH 
taxes  shall  be  uniform,**  the  special  Act  classi- 
fyii\g  plaintiff's  prpperty  as  rural  was  inopera- 
tive,   in  other  words,  that  it  was  repealed  b^r 
the  new  Constitution.   The  Court  below  thoi^ht 
otherwise  and  granted  the  injunction,  which  ac- 
tion, was  sustained  by  this  Court.    This  was  fol- 
lowed .  by  The  Lehigh  Iron  Company  v.  Lower 
JMacungie  Township  (31  P.  .F.  S.  482),  where 
Article  7  was  again  under  consideration.    Said 
Chief  Justice  Agnew  :    <*  In  view  of  the  wide 
.and  extended  effects  of  an  immediate  repeal  ips^ 
facto  by  the  ^adoption  of  the  new  Constitution,  it 
behooves  us  to  be  careful  in  the  interpretation  of 
the  sectipns  mentioned.     Upon  all  the  consider- 
ation we  can  give  to  this  subject,  af^er  a  very 
careful  argument  to  assist  us,  we  are  of  opinion 
that  section  i  of  Article  ^  is  not  imnaediatdy 
operative,  but  was  intended  by  the  Convention 
to  be  mandatory  upon  the  Legislature  to  enact 
laws  framed  upon  its  special. intent, and  to  rep^ 
all  laws  inconsistent  therewith,  leaving  the  Legis- 
lature, in  the  exercise  of  wise  and  sound  disase- 
tion,  to  time  the  repeal,  and  after  proper  general 
laws  have  been  passed.    Any  other  interpreta- 
tion would  lead  to  most  ruinous  results."    In 
Wattson  V,  Chester  and  Delaware  River  Railroad 
Co.  (2  Norris,  254),  it  was  held.  Chief  Justice 
Agnew  deliveriijig  the  opinion  of  the  Court,  that 
**The  provisions  of  the  new  Constitution  con- 
tained in  section  22  of  Article  3,  that  *Thc 
power  to  change  the  venue  in  civil  and  criminal 
cases  shall  be  vested  in  the  Courts,  to  be  e^tei- 
cised  in  such  manner  as  shall  be  provided  by  law/ 
was  not  immediately  operative  €o  jnsianti  the 
Constitution  was  adopted  so  as  to  defeat  existing 
laws.**    The  joame  doctrine  was  asserted  by  this 
Court  in  the  Jater  case  of  Indiana  County  v. 
The  Agricultural  Society  of  Indiana  County  (4 
Weekly  Notes,  481).     The  Act  of  March  a^i 
185 1,  enables  County  Agricultural  Societies  to 
receive  from  the  treasurer  of  the  county  a  cer- 
tain bounty.     Article  9,  section  7,  of  the  Con- 
stitution of  ^873,  prohibits  the  General  Assembly 
jiuthorizi^g  any  county  to  appropriate  money  ioi, 
or  loan  its  credit  to,  any  association,  corporation 
or  individual.   ,  It  was  held,  recognizing  and  fol- 
lowing Lehigh  Iron  Company^.  Lower  Aiacungic 
Township^  supra,  that   the  prohibition  ^  the 
Constitution  was  wholly  prospfactive,  and  did  not 
repeal  the  Act  of  1851.     Even  stronger,  if  pos- 
sible, is  the  cas^  of  Perkins  v.  Slack  (5  Nonis, 
270),  in  which  it  wfjis  held  by  this  Court  tiat 
section  22,  Article  15,  of  the  Constitution,  which 
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provides  that  "  no  debt  shall  be  contracted  or 
liability  incurred  by  any  building  commission 
except  in  pursuance  of  an  appropriation  previously 
made  by  the  municipal  government,"  did  not 
affect  the  Act  of  5th  August,  1870  (P.  L.  of  1871, 
'P.  1548),  creating  the  Building  Comtnission  of 
the  city  of  Philadelphia,  so  as  to  prevent  said 
Commission  making  requisitions  at  pleasure  upon 
the  Councils  of  said  city  for  means  to  continue 
the  erection  of  the  city  buildings  at  Broad  and 
Market  Streets.  Commonwealth  ex  reL  Chase 
V*  Harding  et  al,  (6  Weekly  Notes,  305),  is  the 
Idst  of  this  series  of  cases.  It  was  there  held  that 
section  5  of  Article  5  of  the  Constitution,  which 
-declares  that  '*  whenever  ti  county  shall  contain 
fifty  thousand  inhabitants,  it  shall  constitute  a 
sepsutite  judicial  district,  and  shall  elect  one  judge 
learned  in  the  law,"  is  not  self-executing,  but 
merely  indicates  a  certain  basis  upon  which^  at 
the  proper  time,  and  in  the  proper  manner,  judi- 
cial districts  are  to  be  created  by  the  Legislature. 
It  was  contended,  however,  that  the  cas^ 
cited  are  inapplicable  to  the  one  in  hand  for  the 
reason  that  the  special  laws  referred  to  therein 
were  necessary  to  preserve  existing  institutions 
and  regulations  essential  to  the  public  interests  in 
the  localities  affected;  whereas  the  Act  of  1841 
is  not  necessary  for  any  such  purpose ;  that  it  prc- 
setved  no  existing  institutions;  that  the  occur- 
rence of  a  mob  and  the  destruction  of  property 
thereby  was  a  mere  poUniik  rematissima^  and 
that  the  Act  therefore  fell.  This  is  assuming  the 
very  point  in  controversy.  If,  its  we  are  bound 
to  presume,  the  Act  of  1841  was  a  necessary 
police  regulation  at  the  thne  of  its  passage,  we 
must  regard  it  as  essential  now  until  the  contrary 
is  made  to  appeal*.  Just  here  the  ingenious  and 
•able  argument  for  the  plaintiffs  in  error  fails.  No 
reason  has  been  ^hown  why  the  Act  in  question 
is  not  now  as  essential  to  the  order  and  good 
government  of  the  cities  affected  by  it  as  it  was 
at  the  time  of  its  passage.  Regarding  it  as  a  re- 
medial statute,  the  very  riots  which  are  the  sub- 
ject of  the  present  contention  furnish  a  potent 
argument  to  show  that  it  has  not  outlived  its  use- 
ifulness.  Its  application  to  the  Philadelphia  riots 
of  1844  showed  that  at  that  time  it  was  a  much 
needed  police  regulation.  It  enabled  the  owtiers 
of  property  destroyed  to  recover  the  value ;  at 
^he  same  time  it  inculcated  a  lesson  of  inestimable 
value  to  the  municipal  authorities  and  taxpayers 
-of  that  city,  the  good  results  of  which  are  seen 
in  a  well- trained  police  force,  and  a  freedom  from 
mob  violence  that  is  exceptional.  The  increased 
growth  of  the  cities  of  Philadelphia  and  Pitts- 
burgh, not  only  in  area  and  population,  but  kho 
-in  the  materials  and  elements  out  of  which  spring 
riots  and  disorders,  tends  to  show  that  the  Act  of 
1^41  is  even  more  essential  now  than  at  any  prior 
4)eriod.    In  our  view  i%  certainly  appears  as  im- 


portant to  the  public  interest  in  the  locality  af- 
fected as  a  kw  giving  to  the  Indiana  County 
Agricultural  Society  a  hundred  dollars  per  year. 
The  late  Convention  had  in  it  some  of  the 
ablest  constitutional  lawyers  in  the  State,  among 
whom  were  two  ex-Chicf-Justices  of  this  Court. 
Whenever  that  body  desired  the  Constitution  to 
act  retrospectively,  and  repeal  existing  laws, 
they  knew  how  to  do  it.  Thus  in  section  2idt 
of  Artitle  3,  which  rds^trlcts  the  power  of  the 
General  Assembly  to  pass  laws  limiting  the  time 
in  which  suits  may  be  brought  against  corpora- 
tions for  injuries  to  persons  or  property,  it  adds : 
**And  such  Acts  now  existing  are  avoided.*' 
Section  22  of  the  same  Article,  providing  against 
investment  by  trustees,  executors  and  guardians, 
in  the  bonds  or  stock  of  any  private  corpora- 
tion, adds:  **And  such  Acts  now  existing  are 
avoided,  saving  investments  heretofore  made.** 
In  Article  5,  section  5,  regulating  judicial  dis- 
tricts, it  says:  **The  office  of  Associate  Judge, 
not  learned  in  the  law,  is  abolished  in  cotmties 
forming  separate  districts.**  Section  12  of  the 
same  Article  provides:  '*In  Philadelphia  the 
office  of  Alderman  is  abolished.**  In  section  21 
of  the  same  article :  "The  Court  of  Nisi  Prius 
is  hereby  abolished.**  In  Article  9,  section  2  : 
"All  laws  exempting  property  from  taxation 
other  thari  the  property  above  enumerated,  shall 
be  void.**  Section  1  of  Article  16  :  "All  exist- 
ing charters  or  grants  of  special  or  exclusive 
privileges,  under  which  a  banufide  organization 
shall  not  have  taken  place  and  business  com- 
menced in  good  faith  at  the  time  of  the  adoption 
of  this  Constitution,  shall  thereafter  have  no 
validity.'*  Then  we  have  the  exception  in  the 
7th  section  of  the  1st  Article,  giving  power  to 
the  Legislature  to  repeal  special  and  local  acts. 
This,  as  was  said  by  Agnew,  C.  J.^  in  Lehigh 
Iron  Company  v,  Macungie  Township  {supra, 
at  p.  486),  "strongly  indicates  the  intent  that 
such  local  or  special  Acts  shouki  remain  until 
legislation  had  been  adopted  to  harmonize  these 
local  and  special  provisions  with  the  general 
laws  s6  adopted.**  I  may  well  stop  here  with 
this  branch  of  the  case.  The  principle  that  local 
or  special  laws  were  not  ipso  facto  repealed  by 
the  adoption  of  the  present  Constitution  is  too 
firmly  established  to  be  overturned  or  shaken. 
The  eases  cited  settle  the  broad  principle  that 
the  sections  of  the  Coitstitution  referred  to  are 
"  not  immediately  operative,'*  but  are  metely 
mandatory  upon  the  Legiskture  to  repeal  snch 
local  or  special  laws  after  protecting  sueh  in- 
terests as  need  preservation  by  the  passage  of 
general  laws.  The  Legislature  may,  and  doubt- 
less will>  at  the  proper  time,  legislate  upon  this 
subject.  It  nftay  repeal  the  law*^  or,  in  view  of 
the  rapid  growth  of  other  tot^ns  and  cities,  artd 
the  increasing  tesitencyto  mob  violence  growing 
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out  of  social,  political,  and  labor  disturbances, 
may  extend  it  over  the  State  by  a  general  law. 
I  notice  that  the  Act  of  the  15  th  of  April,  1863 
(P.  L.  490),  extends  it  to  Northampton  County. 
There  may  be  Acts  extending  it  to  other  coun- 
ties which  have  escaped  my  notice.  Until  such 
time  as  the  Legislature  shall  declare  its  will,  the 
Act  of  1 84 1,  under  all  our  decisions,  is  entitled 
to  stand. 

Just  here  we  are  met  with  the  proposition, 
that,  if  the  Act  of  1841  was  not  repealed  by  the 
adoption  of  the  present  Constitution  by  reason 
of  its  inconsistency  therewith,  yet  that  said  Act 
is  inapplicable  to  the  case  in  hand;  that  the 
facts  as  admitted  and  offered  to  be  proved  were 
not  within  the  intent  and  purpose  of  the  Act. 
It  was  urged  in  support  of  this  view  that  the 
county  of  Allegheny  has  not  a  concentrated 
police  force;  that  its  townships  and  boroughs 
are  disconnected  municipalities,  having  no  com- 
bined magistracy,  no  organized  and  consolidated 
constabulary,  and  no  common  head  to  govern 
and  direct ;  that  the  riot  by  means  of  which  the 
property  of  plaintiffs  was  destroyed  was  the  result 
of  a  labor  strike  extending  over  many  States ; 
that  at  the  time  of  the  passage  of  the  Act  of  184 1 
our  present  great  railroad  system  had  no  exist- 
ence, and  that  it  could  not  have  been  intended 
by  the  framers  of  said  Act  that  it  should  apply  to 
such  unlooked-for  and  exceptional  circumstances. 
A  number  of  authorities  were  cited  to  show  that 
in  expounding  a  law,  the  reason  and  spirit  and 
the  intention  thereof  should  be  considered.  No 
fault  is  found  with  the  authorities.  They  are 
undoubted  law,  but  their  application  to  the  facts 
of  this  case  is  not  clear.  We  have  here  a  statute 
that  is  free  from  ambiguity.  In  such  case  the 
intention  of  the  Legislature  is  to  be  collected 
from  the  words  of  the  Act.  This  is  a  primary 
rule  in  the  construction  of  statutes.  (Dwarris, 
164.)  The  best  exponents  of  the  legislative 
mind  are  the  words  of  the  statute  where  they  are 
free  from  ambiguity.  (Com.  v,  Penn.  Ins.  Co., 
I  Harris,  165  ;  Bradbury  v.  Wagenhorst,  4  P. 
F.  S.  180.)  Although  the  spirit  of  an  instrument 
is  to  be  regarded  no  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  from  the  letter.  It  would 
be  dangerous  in  the  extreme  to  infer  from  ex- 
trinsic circumstances  that  a  case  for  which  the 
words  expressly  provide  shall  be  exempted  from 
their  operation.  (Potter's  Dwarris,  182  ;  Story's 
Conflict  of  Laws,  10.)  Of  course  the  framers  of 
the  Act  of  1 841  could  not  have  had  this  particu- 
lar riot  in  view  at  the  time  of  its  passage,  nor  is 
it  likely  they  contemplated  the  Philadelphia  riots 
of  1844.  But  they  did  know,  if  they  had  ordi- 
nary intelligence,  and  that  is  to  be  presumed, 
that  riots  had  occurred  in  the  past  in  large  cities, 
and  were  liable  to  occur  in  the  future,  cf  a 
character  so  serious  as  to  shake  the  social  fabric 


to  its  foundations.  The  Act  was  accordingly 
framed  broad  enough  to  embrace  any  and  all 
such  disturbances  for  the  future.  How  then  can 
we  say,  that  the  riots  of  1877  were  not  within  its 
spirit  ?  Is  it  because  of  the  size  of  the  mob? 
Yet  it  did  not  compare  with  the  London  riots  of 
1780,  the  Philadelphia  riots  of  1844,  or  the 
New  York  riots  of  1863.  Is  it  because  the  mob 
was  composed  of  strikers,  and  the  object  of  their 
vengeance  a  railroad  corporation  ?  No  such  ex- 
ceptions are  found  in  the  statute,  and  to  write 
them  in  now  to  meet  the  exigencies  of  this  case 
would  be  judicial  ex  post  facto  legislation  of  the 
most  objectionable  character.  The  argument 
upon  this  branch  of  the  case  has  failed  to  point 
out  just  what  kind  of  riots  were  contemplated  by 
the  framers  of  the  Act  of  1841.  We  are  left  to 
infer,  however,  that  the  Act  was  intended  to 
apply  only  to  riots  where  the  number  engaged 
is  small  and  the  damage  inconsiderable.  But 
where  is  the  line  to  be  drawn,  and  by  whom? 
Is  the  Act  to  apply  to  mobs  of  ten  persons,  and 
not  to  those  of  one  hundred?  Or  to  those  of 
one  hundred,  and  not  to  those  of  one  thousand? 
Is  compensation  to  be  made  for  a  broken  window, 
and  denied  where  the  entire  building  is  sacked 
and  burned?  We  have  been  furnished  with  no 
answer  to  these  grave  questions  which  confront 
us  instantly  upon  any  attempt  to  give  to  the  Act 
of  1 84 1  the  narrow  construction  claimed  for  it. 

Having  disposed  of  these  preliminary  ques- 
tions, we  will  now  consider  some  of  the  incidents 
of  the  trial  of  the  case  in  the  Court  below  as  de- 
veloped by  the  assignments  of  error. 

It  is  said  that  the  plaintiffs  did  not  prove  any 
notice  to  a  constable,  alderman,  or  a  justice  oif 
the  peace  of  the  ward,  borough  or  township,  or 
to  the  sheriff  of  the  county  in  which  their  prop- 
erty was  situated,  of  any  intent  to  destroy  their 
property,  or  of  the  fact  that  a  mob  had  been 
collected  for  such  purpose.  Nor  did  they  prove 
that  sufficient  time  had  not  intervened  to  enable 
them  to  do  so ;  and  that,  in  the  absence  of  such 
proof,  it  was  error  in  the  Court  below  to  charge 
the  jury,  that,  under  all  the  evidence  in  the  case, 
if  believed  by  them,  the  plaintiffs  were  entitled 
to  recover. 

It  is  provided  by  the  8th  section  of  the  Act  of 
1 84 1,  that  **  no  person  or  persons  shall  be  en- 
titled to  the  benefits  of  this  Act  if  it  shall  appear 
that  the  destruction  of  his  or  their  property  was 
caused  by  his  or  their  illegal  or  improper  con- 
duct, nor  unless  it  be  made  to  appear  that  he  or 
they,  upon  the  knowledge  had  of  the  intention 
or  attempt  to  destroy  his  or  their  property,  or  to 
collect  a  mob  for  such  purpose,  and  sufficient 
time  intervening,  give  notice  thereof  to  a  con- 
stable, alderman,  or  justice  of  the  peace  of  the 
ward,  borough  or  township  in  which  said  prop- 
erty may  be  situated,  or  to  the  sheriff  of  the  said 
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county,  and  it  shall  be  the  duty  of  said  sheriff, 
alderman,  constable,  or  justice,  upon  the  receipt 
of  such  notice,  to  take  all  legal  means  to  protect 
said  property  so  attacked  or  threatened,"  etc. 

It  is  manifest  that  a  property  owner  cannot  be 
in  default  for  want  of  having  given  notice  under 
this  Act,  unless,  first,  he  had  knowledge  of  an 
intention  on  the  part  of  the  mob  to  destroy  his 
property ;  and  second,  that  there  was  sufficient 
time  intervening  to  give  the  notice  contemplated 
by  said  Act.  It  is  equally  clear  that  the  object 
of  such  notice  is  to  inform  the  proper  officer,  so 
that  the  property  may  be  protected.  These  posi- 
tions are  fully  sustained  by  authority,  both  in 
this  State  and  in  New  York,  where  a  statute 
similar  to  the  Act  of  1841  exists.  In  Donoghue 
V.  The  County  of  Philadelphia  (2  Barr,  230),  it 
was  said  by  Mr.  Justice  Sergeant  :  **  The  next 
question  is  as  to  the  notice.  The  Act  of  As- 
sembly requires  that  notice  be  given  to  the 
sheriff,  alderman,  justice  or  constable,  where 
there  is  sufficient  time  intervening.  But  in  what 
cases  is  the  party  required,  by  the  Act,  to  give 
this  notice  ?  When  he  has  knowledge  of  the  in- 
tention or  attempt  to  destroy  his  property,  or  to 
collect  a  mob  for  such  purpose.  It  would  be 
strange  to  require  him  to  give  notice  when  he 
has  not  such  knowledge,  and,  therefore,  in  such 
case,  he  is  not  debarred  from  his  remedy,  though 
he  has  not  given  such  notice.'*  In  St.  Michael's 
Church  V.  County  of  Philadelphia  (Brightly's 
Reports,  121),  the  defendant  offered  to  prove 
that  several  days  before  the  property  was  burned 
notice  was  given  to  two  of  the  trustees  of  the 
church  of  such  intention,  and  that  they  had  neg- 
lected to  give  any  notice  to  the  sheriff.  Rogers, 
J.,  rejected  the  offer  because  the  knowledge  was 
not  had  by  or  notice  given  to  the  trustees  in  their 
corporate  and  official  capacity.  It  would  be 
equally  unnecessary  to  give  notice  to  the  sheriff 
or  other  officer  where  he  already  had  knowledge 
of  the  facts,  or  such  notice  would  be  unavailing 
for  the  purpose  of  protection.  (Newberry  v.  New 
York,  I  Sweeney,  369  ;  Schiellein  v.  King's  Co., 
43  Barbour,  491.)  That  the  sheriff  of  Allegheny 
County  had  knowledge  of  the  mob  and  of  their 
intention,  clearly  appears  from  the  testimony  of 
that  officer,  offered  by  the  defendants  themselves. 
The  sheriff  had  visited  the  mob  on  the  evenings 
of  July  19th,  20th,  and  21st.  When  he  saw  the 
mob  on  the  evening  of  the  19th  they  had  com- 
menced their  work  by  the  forcible  seizure  and 
•  retention  of  possession  of  the  property  of  the 
railroad  company.  When  he  ordered  them  to 
disperse,  they  refused  to  do  so,  and  told  him 
**they  were  going  to  hold  that  road,  and  that 
they  were  going  to  wade  in  blood  to  their  waists." 
The  sheriff  adds:  The  mob  remained  in  posses- 
sion of  the  road  and  increased  in  numbers,  and 
that  continued  until  Saturday  evening.    Mr.  D. 


M.  Watt  was  examined  on  behalf  of  the  plaintiffs, 
and  said  that  he  called  upon  the  sheriff  in  com- 
pany with  Hon.  John  Scott,  of  counsel  for  the 
company,  on  Thursday  night,  July  19th,  and  in- 
formed that  officer  *'  that  the  property  of  the 
company  was  in  possession  of  a  mob  at  Twenty- 
eighth  Street,  and  that  we  were  unable  to  move 
our  trains  or  get  possession  of  the  switches,  and 
that  we  desired  protection.  Mr.  Scott  called 
upon  him,  on  the  part  of  the  company,  for  a 
proper  force  to  protect  the  property  of  the 
company,  and  to  protect  the  company  in  the 
movement  of  their  business. "  *  *  No  destruction  of 
property  took  place  until  after  five  o'clock  P.  M. 
of  July  2ist."  It  is  manifest  therefore  that  the 
objection  that  proper  notice  was  not  given  under 
the  Act  of  1 84 1  is  without  foundation. 

It  was  further  objected  that  the  plaintiffs* 
bailees,  the  Pennsylvania  R.  R.  Co.,  were  guilty 
of  improper  conduct,  within  the  meaning  of  the 
Act  of  184 1 .  The  eighth  section  of  that  Act  pro- 
vides that  *  *  no  person  .  .  .  shall  be  entitled 
to  the  benefit  of  this  Act  if  it  shall  appear  that 
the  destruction  of  his  property  was  caused  by  his 
.  .  .  illegal  or  improper  conduct."  It  was 
contended  that  by  using  the  words  *' illegal  or 
improper  conduct,"  the  law  makes  a  distinction 
between  conduct  which  is  actually  illegal  and 
that  which,  although  not  technically  unlawful, 
may  be  still  improper.  Just  what  is  **  improper 
conduct"  within  the  meaning  of  the  Act  of  184 1 
is  a  nice  question.  We  are  not  without  rulings 
in  our  own  State  and  elsewhere,  where  similar 
statutes  exist,  that  may  throw  some  light  on  the 
question.  In  Donoghue  v.  Philadelphia  (supra), 
Chief  Justice  Gibson  placed  his  rulings  on  the 
legal  rights  of  the  owners  of  the  property,  and 
when  it  was  urged  that  the  introduction  of  armed 
men  into  the  house,  under  the  excitement  exist- 
ing at  the  time  of  the  firing  upon  the  mob,  was 
injudicious,  he  replied,  in  his  charge  to  the  jury: 
'*That  it  was  justifiable  to  introduce  men  and 
arms  into  the  house  as  the  exercise  of  a  freeman's 
privilege,  whether  there  was  an  apprehension  of 
danger  or  not;  and  that  if  the  mob  was  not  fired 
on  until  after  it  had  begun  the  attack,  this  part 
of  the  defence  had  failed."  To  the  same  effect 
are  the  rulings  of  Mr.  Justice  Rogers,  in  The 
Hermits  of  St.  Augustine  v,  Philadelphia  County 
(Brightly,  116),  and  St.  Michael's  Church  v, 
Philadelphia  County  (Ibid.  121).  It  would  seem 
to  be  clear  that  in  order  to  defeat  ^  recovery  upon 
this  ground  for  property  destroyed  by  a  mob,  the 
**  improper  conduct"  must  have  been  the  proxi- 
mate cause  of  the  destruction.  **  Was  caused" 
is  the  language  of  the  Act.  In  Lavery  v,  Phila- 
delphia County  (2  Barr,  233),  it  was  said  by  Mr. 
Justice  Sergeant  :  **  In  order  to  debar  a  person 
from  the  remedy  provided  by  the  Act  of  Assem- 
bly of  3i6t  of  May,  1841,  it  must  be  made  to  ap- 
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pear,  in  the  words  of  the  Act,  that  the  destruction 
of  his  property  was  caused  by  his  illegal  or  im- 
proper conduct."     In  the  State  of  New  York, 
the  statute  reads,  that  **  no  person  shall  be  enti- 
tled to  recover,  if  it  shall  appear  upon  the  trial 
thereof  that  such  destruction  was  occasioned,  or 
in  any  manner  aided,  sanctioned  or  permitted 
by  the  carelessness  or  negligence  of  such  person." 
Ely  V.  ITie  County  of  Niagara  (36  New  York, 
167),  was  decided  upon  this  Act.     It  was  aH  ac- 
tion for  the  destruction  of  a  dwelling-house.'  The 
county,  in  the  Court  below,  offered  to  prove  that 
the  house  was  a  notorious  bawdy  house,  kept  by 
the  plaintiff  as  such;  that  it  was  the  resort  of 
prostitutes,  thieves,  and  murderers ;  that  prior  to 
its  destruction  a  policeman  of  the  town  was  found 
murdered  in  front  of  the  house,  and  that  he  was 
-so  murdered  by  some  one  who  made  the  house  a 
resort,  and  during  a  drunken  debauch  therein; 
that  when  this  fact  became  known  the  citizens 
were  so  enraged  that  in  a  body  they  assembled 
and  destroyed  the  house.     The  Court  below  re- 
jected the  offer,  and  this  ruling  was  affirmed, 
both  in  the  Supreme  Court  and  the  Court  of  Ap- 
peals, and  it  was  held  that  the  act  of  the  plaintiff, 
which  would  prevent  her  recovery,  must  be  the 
proximate  cause,  and  the  loss  the  natural  and 
necessary  consequence.     See  also  Blodgett  v. 
County  of  Syracuse  (36  Barbour,  526)*     It  has 
never  yet  been  held  tfeit  the  assertion  of  a  legal 
Tight,  in  a  legal  manner,  in  pursuit  of  a  legal  and 
ordinary  business,  was  such  **  improper  conduct" 
as  would  prevent  the  owner  of  property  destroyed 
by  a  mob,  from  recovering  its  value,  under  the 
Act  of  1 84 1,  or  similar  statutes.     It  is  not  pre- 
tended that  the  plaintiffs  did  any  improper  act. 
They  were  hundreds  of  miles  away,  and  knew 
nothing  of  the  destruction  of  their  property  until 
it  was  accomplished.     But  it  is  said  they  are  re- 
sponsible for  the  act  of  the  Pennsylvania  Railroad 
Company,  their  bailees.     Conceding  this  to  be 
so  for  the  purposes  of  this  case,  what  act  of  the 
company  was  illegal  or  improper  within  the  mean- 
ing of  the  statute  ?    It  was  said  that  the  mob  was 
fired  upon.     Granted.     But  by  whom  ?    Not  by 
Jthe  Pennsylvania  Railroad  Company,  but  by  the 
military  sent  there  by  the  Governor  of  the  State, 
in  response  to  a  telegram  irom  the  sheriff  of  Al- 
legheny county,  asking  for  troops  to  assist  in 
quelling  the  riot.     Whether  the  firing  was  judi- 
cious under  the  circumstances,  we  are  not  called 
upon  to  say.     It  is  no  part  of  this  case.     It  is 
enough  for  us  to  know  that,  whether  judicious  or 
otherwise,  it  was  an  act  for  which  neither  the 
company  nor  the  plaintiffs  are  responsible.     But 
it  is  said  that  the  company  reduced  the  wages  of 
their  employ^  and  in  the  face  of  the  dissatisfac- 
tion produced  thereby,  endeavored  to  move  their 
trains  in  opposition  to  the  will  of  the  mob.     A 
more  untenable  position  than  this  could  not  well 


be  imagined.  For  some  days  cars  loaded  with 
freight  from  distant  points  had  been  accumulating 
in  the  yards  at  Pittsburgh  by  reason  of  the  strike 
and  the  refusal  of  the  strikers  to  allow  them  to  be 
moved  forward  to  their  destination.  The  result 
was  a  blockade,  paralyzing  the  business  of  the 
country,  upon  this,  one  of  its  greatest  arteries  of 
commerce.  In  such  a  vast  collection  of  freight 
there  must  have  been  much  of  a  perishable  nature. 
It  was  the  duty,  involving  a  legal  responsibility  on 
the  part  of  the  company,  to  forward  it.  In  doing 
so  they  were  but  asserting  a  legal  right  and  per- 
forming a  legal  duty  which  they  owed  to  shippers 
and  consignees.  Their  action  was  neither  illegal 
nor  improper  under  the  Act  of  184 1. 

It  was  further  objected  that  "where  an  in- 
surrection is  by  reason  of  its  nature  and  extent 
beyond  the  power  <^f  the  local  authorities  to  an- 
ticipate or  subdue,  a  county  cannot  be  held  lia- 
ble for  the  loss  of  property  destroyed  during  and 
in  consequence  of  it."  This  proposition  is  a 
crystallization  of  the  offers  of  evidence  con- 
tained in  the  fourth  and  fifth  assignments  of 
error.  To  which  may  be  added  the  point, 
pressed  upon  the  argument,  that  after  the  ap- 
pearance of  the  military  of  the  State  upon  the 
scene,  in  obedience  to  the  order  of  the  Execu- 
tive authority,  the  re^onsibility  of  the  conntjr 
of  Allegheny  ceased*  The  word  **  insurrection" 
in  this  connection  is  not  applicable.  The  mean- 
ing of  it  is :  "A  rising  against  civil  or  pohticai 
authority ;  the  open  and  active  opposition  of  1 
number  of  persons  to  the  execution  of  law  in  a 
city  or  State;  a  rebellion;  a  revolt." — HW^es- 
Urs  There  was  nothing  of  the  kind  here.  It 
was  a  mob,  and  nothing  more.  It  has  never 
been  held  that  the  responsibility  of  a  city  or 
county  for  the  violence  of  a  mob  depends  upon 
its  size  or  formidable  character,  or  that  the  fail- 
ure of  the  civil  authorities  to  suppress  it,  or  that 
their  calling  upon  the  military  authorities  for  aid 
relieved  them  from  liability.  History  furnishes 
three  notable  instances  which  go  far  to  establoh 
the  contrary  view.  The  first  one  to  which  I  refer 
was  the  *'No  Popery"  riots  of  London,  in  June, 
1 780.  This  was  the  most  extensive  riot  of  which 
we  have  any  record.  For  several  days,  the  mob, 
numbering  60,000  persons,  had  complete  con- 
trol of  London.  The  authorities  were  paralyzed. 
The  immediate  cause  of  the  tumult  was  the  pre- 
sentation  of  a  petition  by  Lord  George  Gordon 
to  Parliament  for  the  repeal  of  Sir  George  Sa- 
ville*s  Act  for  the  reKef  of  Catholics.  The  riot 
commenced  on  June  ad  and  continued  «rt3 
Tune  8th.  It  was  not  confined  to  the  city  of 
London,  but  spread  throughout  the  kingdom. 
The  whole  city  was  in  a  state  of  anarchy.  On 
the  evening  of  June  6th  thirty-six  different  ifites 
were  raging  caused  by  the  mob.  The  famous 
prisons  of  the  Fleet  and  King's  Bench  were 
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fired,  .and  the  pnsonecs  released;  all  the  pub- 
lic buildings  threatened;  many  private  kouses 
.sacked,  included  ^t  of  tbe  Chief  Magistcalte  of 
the  highest  criminal  o«urt  in.  the  kiitgdom,  Lord 
Mansiield,  whose  fumiture,  pictures,  books  and 
papers,  were  all  burned.  More  thsin  450  per- 
sons were  killed.  It  was  only  by  the  vigorous 
use  of  the  military  power  that  the  mob  was 
finally  subdued.  The  courts  of  England  held 
that  the  loss  fell  within  the  statute,  and  the  re- 
^>ective  hundreds  were  UaUe<  Another  instance 
is  the  Philadelphia  riots  of  1^44.  Here  again 
the  civil  power  was  wholly  inadequate  to  sup- 
press the  mob,  and  it  was  only  put  down  at  last 
by  the  stem  use  amd  display  of  the  military  arm. 
Said  the  late  Judge  King  in  his  charge  to  the 
Grand  Jury  :  <  *  Our  city  during  these  scenes  of 
violence  has  exhibited  the  appearance  of  a  town 
of  war,  instead  of  the  pacific  seat  of  science  and 
literature,  of  commerce  and  the  industrial  arts." 
Tbe  amount  of  property  destroyed  was  large, 
for  all  of  which  the  city  was  held  liable  under 
the  Act  of  1841.  Later  still  we  have  the  draft 
riots  of  New  Yonk  in  1S63,  when  an  entire  army 
corps  was  withdrawn  from  the  front,  where  it  was 
sorely  needed,  to  hold  in  check  the  rebellious 
elements  of  that  city.  In  numerous  cases  the 
Court  of  Errors  and  Appeals  held  the  city  liable. 
(Newberry  v.  New  York,  i  Sweeney,  369 ;  Da- 
vidson V.  The  Mayor,  2  Robinson,  230;  Dar- 
lington V.  The  Same^  34  N.  Y.  164.)  Some 
idea  of  the  extent  of  the  damages  caused  by  the 
mob  during  this  riot  may  be  inferred  from  the 
iact  that  upon  the  argument  of  the  case  last 
cited,  counsel  representing  the  plaintiffs  in  nine 
hundred  and  fifty  other  cases  were  heard.  It 
may  be  that  the  point  now  under  discussion  was 
not  made  in  apy  of  the  suits  growing  out  of  the 
three  great  riots  above  referred  to.  I  do  not 
find  any  tcace  that  it  was.  In  view  of  the  hun- 
dreds of  cases,  of  the  large  interests  involved,  of 
the  number  of  eminent  counsel  employed,  not 
only  in  England,  but  in  New  York,  and  in  this 
Staite,  the  &ct  that  no  such  point  has  ever  be- 
fore been  made«  k  persuasive  evidence  that  there 
is  nothing  in  it.  This»  however,  is  not  conclu- 
sive, and,  in  view  of  the  gravity  of  the  issue  in- 
volved, we  will  consider  it  as  a  new  question. 

The  Act  of  1S41  is  both  a  remedial  and  penal 
statute.  It  is  remedial  so  far  as  it  provides  for 
compensation  to  the  ;person  whose  property  has 
been  destroyed,  and  penal  so  far  as  it  throws  the 
burden  of  that  compensation  upon  the  munici- 
pality within  whose  borders  the  destruction  took 
place.  It  is  but  an  extension  of  the  ancient 
English  law,  which  made  the  inhabitants  of  the 
xespective  hundreds  responsible  for  robberies 
committed  therein.  Formerly,, as  we  have  seen, 
a  person  robbed  had  his  remedy  against  any  in- 
.liabitant  of  the  hundred;  that  is  to  say,  the  in- 


habitants were  jointly  and  severally  liable.  Then 
the  law  was  «o  changed  that  damages  recovered 
against  an  individual  could  be  assessed  against  all 
the  inhabitants,  so  as  to  compel  contribution. 
Afterwards  it  was  still  further  modified  so  as  to 
give  the  right  of  action  against  the  hundred. 
The  principle  upon  which  this  legislation  rested 
was  that  every  political  subdivision  of  the  State 
should  be  re^>onsible  for  the  public  peace  and 
the  preservation  of  private  property ;  and  that 
this  end  could  be  best  subserved  by  m^ing  each 
individual  member  of  the  community  surety  for 
the  good  behavior  of  his  neighbor,  and  for  that 
of  each  stranger  temporarily  sojourning  among 
them.  The  effect  was  to  make  each  citizen  la 
detective,  and  on  the  alert  to  prevent  as  well  as 
to  detect  and  punish  crime.  There  was  no  ex- 
ception in  favor  of  robberies  committed  by  over- 
whelming numbers,  and  by  such  a  show  of  force 
as  to  overawe  and  overpower  the  limited  con- 
stabulary of  the  hundred,  or  such  as  were  com- 
mitted by  strangers.  In  either  case  the  hundred 
was  liable  to  the  person  robbed,  however  difficult 
or  impossible  it  might  be  for  the  inhabitants  to  an- 
ticipate or  prevent  it.  It  was  evidently  a  police 
regulation,  based  upon  grounds  of  public  policy, 
and  enforced  without  regard  to  the  hardships  of 
particular  cases.  Our  Act  of  1841  is  also  a 
police  regulation,  and  rests  upon  like  grounds  of 
policy.  Under  our  political  system  the  State 
grants  a  portion  of  its  sovereignty  to  certain 
municipalities.  It  clothes  them  with  certain  of 
its  powers,  and  exacts  from  them  in  return  the 
performance  of  certain  duties.  Among  the 
powers  granted  is  that  of  maintaining  a  police 
force.  Among  the  duties  exacted  is  that  of  pre- 
serving the  public  peace.  There  is  an  imphed 
contract  between  the  State  and  every  municipal- 
ity, upon  which  it  bestows  a  portion  of  its  sov- 
ereignty, that  such  municipality  sludl  preserve 
the  public  peace,  and  maintain  good  order  within 
its  borders.  The  State  lends  its  aid  when  the 
local  authorities  are  overborne,  and  a  call  for  as- 
sistance is  made  in  the  manner  pointed  out  by 


law.  But  it  is  entirely  within  tlie  power  of  the 
sovereign  to  make  &uch  communities  responsible 
for  the  preservation  of  order.  The  privileges 
conferred  must  be  taken  with  such  burdens  as 
the  law-making  power  chooses  to  annex  thereto, 
and  where  liability  for  mob  violence  is  imposed 
without  qualification,  it  is  not  within  the  scope 
of  judicial  power  to  write  exceptions  into  the 
law  which  the  L^slatiure,  in  its  wisdom,  has  not 
seen  proper  to  place  there.  It  may  seem  a  harsh 
rule  to  hold  a  community  responsible  for  the 
effects  of  mob  violence,  whicti,  apparently,  at 
least,  they  had  no  power  to  prevent,  yet  not 
more  so  than  to  hold  every  inhabitant  of  the 
English  hundred  liable  for  a  robbery  of  which  he 
knew  nothingi  and  had  no  means  of  arresting. 
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In  both  cases  it  is  a  police  regulation.  It  is  based 
upon  the  theory  that  with  proper  vigilance  the 
act  might  and  ought  to  have  been  prevented. 
That  this  is  true  with  mobs,  as  a  general  rule,  is 
well  known.  A  mob  is  always  cowardly,  and 
usually  of  slow  growth.  It  increases  in  size  and 
courage  just  in  proportion  as  the  authorities 
evince  hesitation  or  timidity.  That  this  hesita- 
tion is  often  the  result  of  indifference,  if  not  of 
open  sympathy,  is  unfortunately  too  true.  It  is 
rare  that  a  mob  is  without  a  large  body  of  sym- 
pathizers at  its  commencement.  This  is  because 
its  fury  is  generally  directed  against  an  unpopular 
object.  In  populous  communities,  especially  in 
large  cities,  there  are  always  antagonisms  of  race, 
religion,  politics  or  social  condition,  which  en- 
able the  demagogue  to  fan  the  fires  of  popular 
discontent,  and  incite  the  disorderly  to  acts  of 
violence.  It  is  because  of  this  sympathetic  feel- 
ing that  mobs  are  often  enabled  to  get  the  mas- 
tery, the  fact  being  overlooked  that  a  mob  when 
once  aroused,  and  maddened  by  success,  be- 
comes, like  a  wild  beast,  dangerous  alike  to 
friend  and  foe.  There  is  nothing  upon  the  face 
of  this  record  to  show  that  the  Pittsburgh  riots 
of  1877  were  an  exception  to  this  rule.  We  see 
no  evidence  of  any  serious  attempt  uix)n  the 
part  of  the  local  authorities  to  suppress  it  at  the 
time  of  its  commencement.  A  feeble  attempt 
was  made  by  the  sheriff,  resulting  in  the  enrol- 
ment of  some  half  dozen  deputies.  But  there 
was  no  proclamation  calling  upon  the  body  of 
the  county  to  come  to  his  assistance  in  preserv- 
ing the  public  peace.  No  one  doubts  at  this  day 
that  if  a  proper  effort  had  been  made  at  the  pro- 
per time  the  mob  could  have  been  held  in  check. 
No  one  doubts  that  it  would  have  been,  had  the 
citizens  of  the  county  realized  that  they  were 
responsible  for  the  loss.  But  this  Act  of  As- 
sembly, folded  away  among  the  pamphlet  laws, 
was  probably  forgotten  or  overlooked,  even  by 
those  who  knew  of  its  existence.  In  the  end 
the  mob  that  had  defied  the  military  power  was 
put  down  in  the  main  by  the  civil  authorities, 
after  the  citizens  had  been  aroused  by  a  sense  of 
common  danger.  The  law  will  not  tolerate  the 
spectacle  of  a  great  city  looking  on  with  indif- 
ference while  property  to  the  value  of  millions 
is  being  destroyed  by  a  mob.  To  prevent  just 
such  occurrences  was  one  of  the  objects  of  the 
Act  of  1 841.  The  fact  that  the  State,  when 
called  upon,  rendered  its  assistance,  and  sent  a 
portion  of  its  military  to  the  scene,  did  not  ab- 
solve the  county  from  its  implied  obligation  to 
preserve  the  peace,  nor  from  its  responsibility 
for  a  neglect  of  that  duty.  Were  it  otherwise, 
it  might  be  to  the  interest  of  a  municipality  to 
increase  the  size  of  the  mob. 

The  right  of  the  plaintiffs  to  recover  is  further 
resisted  upon  the  ground:  i.  That  being  non- 


residents, they  are  not  entitled  to  the  benefit  of 
the  Act  of  1 841 ;  and  2.  That  the  property 
having  been  shipped  at  Cincinnati  for  Philadel- 
phia, and  destroyed  on  the  cars  en  route^  was 
not  "situate**  in  the  county  defendant,  within 
the  meaning  of  the  Act.  The  first  ground  of 
objection  appears  to  be  based  upon  a  mistake  of 
the  fact.  The  *'  history  of  the  case,**  furnished 
by  the  defendant,  asserts  that  the  plaintiffe  are 
citizens  of  Philadelphia.  I  notice,  however,  that 
in  the  case  of  Webb  &  Son,  argued  with  this, 
the  plaintiffs  are  citizens  of  Baltimore,  Md.  As 
therefore  the  point  must  be  met  in  that  case,  I 
will  dispose  of  it  here. 

No  authority  has  been  cited,  nor  has  any  suffi- 
cient reason  been  shown,  why  the  Act  should  Dot 
apply  to  the  property  of  non-residents.  It  is 
broad  enough  in  its  terms  to  cover  it.  **In  all 
cases,**  is  the  language  of  the  statute.  There  is 
nothing  in  the  spirit  or  reason  of  the  Act  to  dis- 
criminate against  non-residents.  The  stranger 
robbed  had  his  remedy  against  the  hundred  as 
well  as  if  he  had  been  an  inhabitant  thereof. 
Our  entire  system  of  law,  for  the  protection  of 
person  and  property,  places  the  citizen  and 
stranger  upon  the  same  plane  of  security.  It  has 
never  yet  said  to  a  mob :  You  must  not  touch 
the  property  of  A  because  he  is  a  citizen  of  the 
State,  but  you  may  work  your  will  upon  the 
property  of  B,  because  he  is  a  non-resident.  On 
the  contrary,  it  protects  the  property  of  the 
stranger  stopping  for  a  single  night  at  a  hotel— 
so  far  as  he  brings  it  with  him — precisely  as  it 
protects  that  of  a  lifelong  citizen.  Any  other 
rule  would  be  churlish  and  inhospitable,  and  if 
successfully  asserted,  would  very  materially  lessen 
the  business  of  the  State,  by  diverting  passengeR 
and  freight  into  channels  where  a  more  liberal 
rule  of  law  prevailed. 

Was  the  property  situated  within  the  county? 
Strictly  speaking,  personal  property  cannot  be 
said  to  have  a  situs.  It  is  situated  wherever  it 
may  happen  to  be  for  the  time  being.  This  is 
all  that  the  word  means  in  the  Act  of  Assembly, 
as  applicable  to  personal  property  of  this  descrip- 
tion. The  Act,  as  before  stated,  is  remedial  as 
to  the  sufferer.  Similar  Acts  have  been  invari- 
ably so  regarded,  and  have  been  construed  liber- 
ally. In  Hyde  v,  Cogan  (2  Douglass,  699),  which 
was  one  of  the  cases  growing  out  of  the  Lord 
George  Gordon  riots  of  1780,  the  statute  was 
largely  considered,  and  all  the  judges,  except 
Lord  Mansfield,  gave  an  opinion.  Said  Willes, 
J. :  '*The  sixth  clause  I  rather  consider  as  reme- 
dial. It  may  be  said  to  be  penal  as  to  the  hun- 
dred, but  is  certainlv  remediaii  as  to  the  sufferer.** 
Ashland,  T.  :  **  Tne  purpose  of  this  Act  is  re- 
medial, and  therefore  it  ought  to  receive  a  liberal 
construction.**  Butler,  J. :  <*  The  statute  is  so 
penned  that  the  words  might  possibly  admit  of 
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two  constructions,  and  therefore  it  is  material  to 
consider  whether  it  is  penal  or  remedial,  because 
there  is  a  well  known  difference  in  the  rule  of 
construction,  as  applied  to  laws  of  the  one  sort 
and  of  the  other.  When  they  are  remedial  the 
interpretation  is  to  be  liberal,  so  as  best  to  apply 
to  the  end.  ...  If  the  clause  upon  which  this 
case  arises  (6)  is  remedial,  which  I  think  it  is,  the 
most  extensive  sense  must  prevail,  and  it  was  so 
held  in  both  cases  cited  at  bar  (Radcliffe  v,  Eden ; 
Wilmot  V,  Horton).  But  independent  of  au- 
thority, as  the  clause  is  remedial,  it  must  receive 
a  liberal  construction."  **It  was  accordingly 
held  in  that  case  that  under  the  statute  of  George 
I.,  commonly  called  the  *  Riot  Act,' — which  made 
it  felony  without  benefit  of  clergy  *  for  any  per- 
sons unlawfully,  riotously  and  tumultuously  as- 
sembled together,  to  the  disturbance  of  the  public 
peace,  unlawfully  and  with  force,  to  demolish  or 
pull  down  any  church  or  chapel,  or  any  building 
for  religious  worship,  etc., — if  any  persons  riot- 
ously assembled  in  part  demolish  and  pull  down 
a  dwelling-house,  and  at  the  same  time  destroy 
goods  and  furniture  in  the  house,  sdthough  such 
goods  and  furniture  were  not  destroyed  by  means 
of  the  pulling  down  of  the  house,  the  hundred 
is  liable,  under  the  above  statute,  for  the  destruc- 
tion of  the  furniture,  as  well  as  of  the  house." 
And  in  Donoghue  v.  The  City  of  Philadelphia 
(supra),  an  accidental  destruction  by  fire,  com- 
municated from  a  building  fired  by  a  mob,  was 
held  to  be  within  the  Act.  In  Commissioners  of 
Kensington  v.  The  County  of  Philadelphia  (i 
Harris,  76),  it  was  held  that  a  municipal  corpor- 
ation is  included  within  the  term  person  or  per- 
sons, authorized  by  the  Act  of  1841,  to  bring 
suit  for  injury  to  its  property  by  a  mob.  Of  a 
similar  statute  in  New  York,  the  Supreme  Court 
of  that  State,  Schiellein  v.  Kings  County,  supra, 
said:  **The  statute  must  receive  a  reasonable 
and  liberal  construction."  And  of  our  own 
statute,  Justice  Rogers  said,  at  msiprtus,  in  The 
Hermits  of  St.  Augustine  v.  County  of  Philadel- 
phia (supra) :  **The  Act  of  Assembly  has  been 
carefully  drawn,  and  is  wise,  just  and  beneficial 
in  its  character.  ...  If  the  Act  is  always  rigidly 
enforced  when  violated,  the  effect  will  be  found 
highly  beneficial. ' '  It  requires  no  strain  to  bring 
the  property  in  question  within  the  letter  and 
spirit  of  the  Act  of  1841.  On  the  contrary,  it 
would  require  a  wrenching  of  the  law  to  hold 
that  the  Act  did  not  apply. 

The  learned  Judge  was  right  in  rejecting  the 
offers  of  evidence  embraced  in  the  second,  third, 
and  fourth  specifications.  It  is  manifest  that  if 
received  they  would  not  have  amounted  to  a  de 
fence.  The  offers  were  also  vague,  involving 
conclusions  rather  than  facts.  An  offer  to  show 
that  the  mob  was  beyond  the  control  of  the  civil 
authorities  was  incomplete  in  the  absence  of  any 


attempt  to  prove  its  numbers  or  size,  or  that  an 
effort  had  been  made  to  suppress  it.  An  ex- 
amination of  the  bill  of  exceptions  shows  that 
while  the  learned  Juflge  rejected  the  offers  as  a 
whole,  he  nevertheless  allowed  the  witnesses  to 
proceed,  with  the  understanding  that  they  were 
to  be  checked  if  necessary.  In  this  way  the  de- 
fendants got  before  the  jury  a  very  full  history  of 
the  riots,  which  was  not  contradicted  in  its  es- 
sential features. 

Upon  all  the  points  presented  the  law  is  against 
the  county.  The  judgment,  therefore,  must  be 
affirmed. 

Opinion  by  Paxson,  J. 

Sterrett,  J.  withdrew  before  the  argument. 


Jan.  *78,  124.  Jnn.  13,  187c, 

Carman  v.  Beam,  to  use  of  Kelly. 

Ejectment — Mesne  profits  when  possession  re- 
covered pending  action — Measure  of  damages  in 
such  case — Estoppel, 

Mesne  profits  are  recoverable  in  an  action  of  ejectment, 
although  plaintiff  had  acquired  the  legal  title  and  posses- 
sion after  suit  brought ;  he  must,  however,  show  that  the 
title  was  in  him  sU  the  time  from  which  he  seeks  to  re- 
cover the  profits. 

A.  having  brought  an  action  of  ejectment,  obtained  pos- 
session of  the  property  in  suit  by  deed  from  the  then  terre 
tenant,  subject  to  a  second  mortgage  which  had  been 
placed  upon  the  property  subsequently  to  the  time  when 
A.  showed  the  title  was  in  him : 

Held,  That  as  the  evidence  showed  that  A.  voluntarily 
took  the  property  subject  to  the  mortgage,  he  could  not,  in 
an  action  for  mesne  profits,  recover  the  amount  of  the 
mortgage,  and  that  such  amount  could  in  no  wise  be  con- 
sidered an  element  of  damage. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Ejectment,  by  Jacob  S.  Beam,  to  use  of  S.  S. 
Kelly,  against  Charles  C.  Carman,  for  a  house 
and  lot  in  the  city  of  Philadelphia.  Plea,  not 
guilty.  Prior  to  the  trial  the  equitable  plaintiflf 
obtained  possession  of  the  premises  (as  herein- 
after stated),  and  then  gave  defendant  notice  of 
his  claim  for  mesne  promts. 

The  facts  were  as  follows :  By  agreement 
dated  Sept.  18,  1867,  Beam  agreed  with  Carman 
to  furnish  all  the  material  and  to  glaze  and  paint 
thirty-two  certain  houses  then  in  process  of  erec- 
tion by  Carman,  in  payment  for  which  he  was  to 
receive  certain  sums  in  cash  at  specified  stages  of 
the  work,  and  two  of  the  houses,  of  which  the 
house  in  suit  was  one. 

On  January  8,  1868,  Beam  agreed  in  writing 
to  sell  to  Kelly  the  house  in  suit  for  $4000,  sub- 
ject to  a  mortgage  debt  of  I4000,  making  the 
whole  consideration  $8000.     On  Feb.  14,  1868, 
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at  the  request  o^  Beam  and  KeHy,  Carman 
executed  a  deed  in  eserow*  oft  the  premises  to 
Beam,  and  ox»  the  same  day  Beam  executed  a 
deed  in  escrow  therefor  to  KelJy,  both  these 
deeds  being  placed  in  the  hands  of  a  convej- 
aoncer,  the  formar  to  be  delivered  to  Bean,  upon 
Carman's  order,  when  Bearar  should  have  done 
sufficient  work  under  his  contract  to  warrai^  it, 
and  the  latter  to  be  at  the  save  time  delivered  to 
Kelly. 

On  the  same  da3r  Beam  gave  Kelly  a  bond  of 
indemnity  against  liens,  signed  by  himself,  Car^ 
man,  and  one  Wilbur,  which  bond  also  contained 
a  condition  that  the  said  house  should  be*  com- 
pletely finished  by  June  14,  iS&S, 

Kelly  advanced  to  Beam  the  full  amount  of 
the  purchase-money.  The  house  not  being  com- 
pleted within  the  specified  time,  Beam,  on  Sept. 
9,  1868,  with  the  assent  of  Kelly  and  Carmaav 
assigned  his  intecest  i9  the  contact  to.  Wilbur; 
part  of  the  consideration  was  that  Wilbur  should 
give  Kelly  a  mortgage  upon  other  premises  for 
S4000,  and  Kelly  was  then  to  assign,  his  interest 
in  the  house  to  Wilbur.  The  l^ter,  however, 
failed  to  give  Kelly  the  mortgage  stipulated  for, 
and  after  some  litigjEttibn  in  relation*  thereto, 
Kelly,  in  April,  1873,  brought  this  ejectment  to 
recover  possession  of  the  house. 

In  the  mean  time  Carman  had  reduced  the 
mortgage  of  I4000  on  the  house  to  I3500,.  and 
had  created  a  second  mortgage  thereon  of  $2500. 
Wilbur  having  completed  the  painting,  contract, 
QMOw  claimed  the  house,  and  Carman^  at  Wilbur's 
request,  in  August,  1873,  conveyed  it  to  one 
Pearson  (who  was  a  mere  custodian  of  title  fbr 
Wilbur),  taking  from  him  a  bond  of  indemnity 
from  any  loss  by  reasoa  of  this  ejectment  suit^ 
then  pending. 

The  case  was  first  tried  in  1875,  when,  under 
the  instruction  of  the  Court,  a  verdict  was'  ren- 
dered for  defendant,  but  this  verdict  was  set 
aside,  and  a  new  trial  granted  (see  2  Weekly 
Notes,  260).  Prior  to  3ie  second  trial,  viz.,  on. 
April  15,  18.76,  Kelly,,  tfae  plaintiff,  obtained 
possession  of  the-  house  by  virtue  of  a  deed  toi 
hint  of  that  date,  executed  by  said  Pearson^  who 
tken  held  the  title  fbc  Wilbur,  subject  to  the 
said  two  mortgages  of  $3500  and  I2500.  respec- 
tively. The  plaintiflE  then  gave  notice  to  de 
fendant  that  the  suit  would  be  continaed  to- 
recover  mesne  profits,  and  also:  to  recover  the 
amount  of  the  increased  mortgage-debt  created 
by  Carman:,  while  he  held  the  legal  tide)  subject 
to>  which  the  pbuntiffl  was  obliged  to  take  the 
premises. 

The  defendant  presented-,  infer  aUoi,  the  fi)l- 
lowing  points :  That  if  Beam^.after  the  execution 
of  the  deed  in  escrow,  with  the  knowledge  and 
consent  of  Kelly;  assigned  all  his  interest' in  the 
contract  with  Carman,  and  all  money  due  and 


tfy  become*  due  thereon,  to  Horace  P.  Wilbur, 
whom  the  defendant  accepted  to  do  the  work, 
then  Carmam  became  liable  tnvder  the  contract 
to  said  Wilbur  instead'  of 'to-  Beam,  axni  the  ^mt- 
tT0  cannot  recover:     Refused. 

That  Carman  was  liable  tO'KeHy  only  thip^ 
his  contract  witli  Beanv,  and  that  as  Beam,  with 
t^e  consent  of  Kelly,  by  the  writing  indorsed  oof 
the  contract  dated  ^ptJ  91,  1868,  released  Car- 
man from  every  claim  and  d^nasd  for  or  by 
reason  of  the  said  contract,  then  the  plaintiff 
cannot  recover.     Refused. 

That  even  though  Wilbur  subsequently  foiled 
to  keep  a  portioa  of  his  said  agreement  witii 
Kelly,  )ret  Kelly  having  accepted  said  agreement 
and  released  Carman,  there  was  a  sufficient  coiv- 
sideration;  for  the  release  to  Carman,  and  plain^ 
tiff  cannot  recover.     Refused. 

That  as  the  plaintiff  took  the  tit^e  to-  the  prem- 
ises in:  question,  exipressly  under  and  sublet  to 
the  mortgage  for  I3500,  he  is  thereby  estopped 
from  making  anyclaUm  f(^  the  amount  of  the 
said  mortgage.     Refused, 

The  Court  charged  the  jmy,  inter'  aUay  as 
follows  :.^ — 

*  *  For  the  purposes  of  this  case  I  instfuct  yoo  « 
a  matter  of  law  that  the  plaintiff  is  entitled  to 
these  profits;  I  mean,  of  course i  subject  to  tbe 
questions  of  £stct  which  I  shall  submit  to  yoa 
hereafter.  I  mean^  there  is  no  legal  bar  to  the 
maintaining  of  this  action  because  the  plaint^ 
has  accepted  the  deed  and  possession.  .  .  . 
The  first  question,  of  fact  which  you  have  to  con- 
sider, and  it  is  the  turning  point  of  the  whde 
case,  is  whether  or  not  Mr.  Beam  did  I4000 
worth  of  work  upon  this  contract.  If  the  I4000 
worth  of  work  was  done,  then  Mr.  Kelly  has  the 
right  to  recover.  He  had  the  right  to  havedte 
first  ^4000  worth  of  work  done  applied  to  his 
benefit  to  give  him  title.  .  .  .  The  plaiin 
tiff's  case  was,  that  he  was  to  have' had.  the  prop^ 
erty  in  1S68,  subject  to  a  #4000  mortgage,  and 
in:  point  of  fact  he  did  not  get  it  until  1876,  and 
when  he  did  get  it,  was  subject  to  mort^es  of 
$6000.  For  this  difference  and  including  the 
profits  die  defendant  had'  made  out  of  the  prop- 
erty in  thetmean.time>  your  verdict*  should  be  for 
the  plaintiff,  if  you  so<find." 

Verdict  and  judgment  for  plaintiff  for  #3500. 
Defendant  took  this  writ>  assigning  for  error, 
inter  alioy  the  refusal*  of  the^  points  and  those 
portions  of  the  charge  above  quoted. 

Thomas  J,  DieU  (/.  C  Ferguson  with  him), 
for  the  plaintiff,  in  error. 

Carman's  possession  ceased' in  1S7 3,  wiien  he 
made  the  deed  to  Peareoni  \t  iws  error>  there* 
fore,  in  the  Court  to  charge  that  mesne  profits 
could  be  recovered  until  1876^  Mesne  profits 
can:  only  be  recovered  during  the  time  of  unkw* 
ful 
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Heckan  v.  Zerbe,  6  Warns  a6Q. 

Zimmerman  Vk  EshtAC)!*  3  Har«  419* 
Kelly  having    taken    the  property  expressly 
subject  to  the  second  mortgage ,  is  estopped,  in 
this  action  for  mesne  profits,  from  recovering  the 
amount  of  the  mortgage  from  the  defendant. 

Campbell  v.  Shrum.j  Watts  60. 

Hoff's  App  ,  12  Harris,  20Q. 

Woodward's  App.,  a  Wright,  jaa, 
David  IV.  SeJUrSy  for  defendant  in  error. 
•Kelly  being  deprived  of  possession  from  i868 
until  1876,  was  entitled  to  recover  for  that  time 
an  amount  equ^l  to  the  rent  received  by  the  de- 
fendant, and  a  rei^nable  sum  for  any  damage  tQ 
the  property. 

Huston  V.  Wickcwbam,  2  W.  &  S.  3^* 

Kille  V,  Ege,  i  Norris^  11  a. 
In  1868  plaintiff  was  entitled  to  the  property, 
subject  to  $4000  mortgage;  when  he  actually 
recovered  possession,  the  property  was  further 
encumbered  by  a  second  mortgage  of  £9500, 
which  damaged  the  property  to  that  extent,  and 
he  is  consequently  entitled  to  recover  that 
amount. 

Feb,  3,  1879.  The  Court.  The  issu^  first 
formed  by  the  pleading^  was  solely  a^  to  the 
right  of  the  plaintiff  below  to  the  possession  of 
the  premises  described  in  the  writ.  Before  the 
trial  he  obtained  possession  by  virtue  of  the  deed 
from  Pearson,  to  whom  the  defendant  had  con- 
veyed after  suit  was  brought.  He  then  gave 
notice,  **  that  on  the  trial  a  claim  would  be  made 
for  mesne  profits,  and  also  for  the  amount  of 
$2500,  secured  by  the  defendant  by  virtue  of  a 
mortgage  on  the  premises,  while  he  was  the  mere 
custodian  of  the  title."  However  it  may  be 
elsewhere,  in  this  State  it  has  been  decided  that 
in  our  statutory  action  of  ejectment,  mesne 
profits  may  be  recovered  by  giving  notice  of  the 
daim  when  suit  is  brought  or  afterwards,  within 
a  reasonable  time  before  trial.  (Dawson  r. 
McGill,  4  Whart.  230 ;  Cook  v.  Nicholas,  2  W. 
&  S.  27.)  Notwithstanding  the  plaintiff  had 
acquired  the  legal  title  and  was  in  actual  posses- 
sion of  the  premises  before  trial,  he  had  the  right 
to  claim  the  mesne  profits  for  the  previous  im- 
lawful  detention  of  the  possession ;  but  to  justify 
a  recovery,  it  was  necessary  for  him  to  establisn 
his  right  to  the  possession  at  the  time  stiit  was 
brought  in  1 873,  as  fully  as  if  he  were  prosecuting 
his  fiction  of  ejectment  for  the  sole  purpose  of 
obtaining  possession.  Accordingly,  he  under- 
took to  do  this  by  giving  in  evidence  the  original 
contract  with  Carman,  and  the  subsequent  agree- 
ment and  transactions  by  which  it  was  modified. 
The  main  question  of  fact  raised  by  the  testi- 
mony was  whether  a  sufficient  amoimt  of  work 
had  been  done  under  the  contract  to  entitle  Beam 
to  the  deed  which  had  been  left  in  escrow  with 
Yardley.     The  right  of  the  plaintiff  to  recover 


hinged  upon  this  question.  The  learned  Judge 
after  calling  attention  to  the  original  and  subse- 
quent agreements,  and  thei  testimony  as  to  what 
had  taken  place  between  the  parties,  instructed 
the  jury,  in  substance,  that  the  first  question  of 
fact  for  their  consideration,  and  the  turning  point 
of  the  case,  was  whether  the  necessary  amount  of 
work  bad  been  done  by  Beam  under  the  con* 
tract.  The  view  taken  by  the  Court  of  the  con- 
tract, and  subsequent  agreement  of  the  parties* 
was  substantially  correct.  The  questions  raised 
by  the  testimony  were  feurly  submitted  to  the 
jury,  with  full  and  appropriate  instructions;  and 
the  verdict  established  the  fact  that  the  necessary 
amount  of  work  had  been  doi>e  as  claimed  by  the 
plaintiff;  that  he  was  entitled  to  the  deed,  and 
consequently  to  the  possession  of  the  premises  in 
controversy. 

We  discover  no  enor  in  the  rulings  of  the 
Court  touching  the  right  of  the  plaintiff  to  re- 
cover mesne  profits. 

We  think,  however,  there  was  error  in  the  in- 
structions as  to  the  measure  of  diimages,  especially 
in  regard  to  the  II25Q0  mortgage.  The  plaintiff, 
after  bringing  suit,  accepted  the  conveyance  from 
Pearson,  expressly  subject  to  both  mort^es> 
amounting  to  |6qoo.  In  addition  to  this,  he 
agreed  to  pay  one-half  the  delinquent  taxes  and 
three  months'  interest  on. the  mortgages,  1269.79^ 
This  was  a  voluntary  act  on  his  part,  and  he  had 
no  right,  in  the  present  form  of  action,  to  call 
upon  Carman  to  make  good  the  difference  ber 
tweep  I4000  and  the  amount  of  the  encom-f 
brances  subject  to  which  he  took  the  legal  title. 

It  would  be  introducing  an  entirely  new  ele^ 
ment  of  damages  in  an  auction  or  claim  for  mesne 
profits,  to  permit  a  recovery  of  any  part  of  the 
mortgage  in  question.  There  is  nothing  in  the 
circumstances  of  the  case  to  justify  a  departure 
from  the  general  rule  which  sanctions  a  recovery 
for  the  rent  or  fair  annual  value  of  the  premises, 
apd  for  injury,  if  any,  done  thereto.  A  claim 
for  mesne  profits  in  an  action  of  ejectment,  is 
governed  by  the  same  ^neral  rules  that  are  ap^ 
plicable  to  ordinary  act^ooos  of  trespass.  When 
a  plaintiff  has  recovered  his  possession,  by  eject- 
ment or  otherwise,  that  possession,  by  operation 
of  law,  relates  back  to  the  time  when  he  was  ex- 
cluded, and  hence  all  acts  done  on  the  premises, 
by  those  who  have  kept  hkn  out,  are  to  be  re- 
garded as  ordinary  intrusions  on  his  possession. 

There  is  nothing  in  any  of  the  assignments  c4 
error,  that  appears  to  require  further  notice. 

Judgment  reversed,  and  a  venire  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 
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C.  p.  No.  3.\^  "  Sept.  i6,  1879. 

Darlington  v.  Ervin. 

PUading^Demurrer^Act  of  April  11,  1848-^ 
Assumpsit  against  a  feme  covert  fornecessaries 
'—Joinder  of  husband. 
Sur  demurrer  to  pleas. 
Assumpsit  by  J.  G.  Darlington  &  Co.  against 

D.  B.  Ervin  and  Josephine  H.  Ervin  his  wife, 
to  recover  $7 7. 1 3  for  goods  furnished.  The  narr. 
averred  that  the  said  Josephine  H.  Ervin,  wife, 
etc.,  was  indebted  to  plaintiff  in  the  above  sum 
for  goods  and  merchandise  sold  and  delivered  to 
her  **at  her  special  instance  and  request,  the 
same  being  contracted  for  by  her,  and  being 
necessaries  for  the  support  of  herself  and  her 
family;  the  same  being  sold  and  delivered  to  the 
said  Josephine  H.  Ervin  on  her  individual  credit, 
and  for  her  own  proper  use,  or  that  of  her  family 
by  her  said  husband,"  for  which  she  promised  to 
pay  on  demand,  but  has  failed  so  to  do.  Pleas, 
nan  assumpsit  and  coverture  as  to  the  wife,  and 
non  assumpsit  as  to  the  husband. 

The  plaintiff  demurred  to  the  husband's  plea 
o{  nonassumpsity  **  because  it  nowhere  appears 
or  is  alleged  in  said  declaration  filed  that  the  said 
D.  B.  Ervin  promised  to  pay  the  debt  therein 
alleged;  the  said  action  being  brought  under  the 
Act  of  II  April,  1848  ;*'  and  also  to  the  wife's 
plea  of  coverture,  because,  **as  appears  by  the 
said  declaration,  the  said  action  is  under  and  by 
virtue  of  the  Act  of  ii  April,  1848,  and  by  virtue 
of  said  Act  the  said  defendant  can  contract  as 
alleged."     Joinder  in  demurrer. 

Z.  W,  Barringery  for  demurrer. 

The  plea  of  coverture  is  bad:  (i)  because  it 
must  be  sworn  to ;  and  (2)  because  it  is  no  de- 
fence, the  suit  being  under  the  Act  of  1848,  and 
her  liability  being  fixed  by  that  Act,  under  cer- 
tain provisions,  despite  her  coverture. 
Mahon  v.  Gormley,  12  H.  82. 
Bowler  v.  Titus,  5  Weekly  Notes,  384. 
Berger  v.  Clark,  29  Sm.  340. 

The  husband's  plea  of  non  assumpsit  is  bad, 
because  the  narr.  does  not  charge  him;  it  is  neces- 
sary, on  the  contrary,  that  the  narr.  should  spe- 


cially avoid  charging  him,  as  the  goods  must  have 
been  furnished  solely  on  the  wife's  credit. 
Berger  v.  Clark,  supra. 
He  is  joined  merely  as  a  nominal  party,  and 
his  liability  is  fixed  by  the  Act ;  it  need  not  be 
averred  in  the  narr. 

Lippincott  v,  Leeds,  7  Sm.  328. 
Wm,  Ernst,  contra. 

In  actions  under  this  section  of  the  Act  of  1848, 
the  husband  must  be  sued  jointly  with  the  wife ; 
no  action  will  lie  against  her  without  joining  him. 
The  execution  is  against  him  first,  and  he  is  in  no 
sense  merely  a  nominal  party.  It  is  an  action 
against  both  parties,  and  there  should  be  an  issue 
as  to  both. 

Murray  v.  Keyes,  1 1  Casey,  384. 
Leow*s  Estate,  6  Weekly  Notes,  333. 
Berger  v.  Clark,  29  Sm.  340. 

C.  A.  V. 
Sept.  27,  1879.      The  Court.      Demurrer 
sustained  with  leave,  etc. 


C.  P.  No.  4.  Sept.  20, 1879. 

John  Stout  V.  John  W.  Moore. 

Equitable  set-off t  after  judgment  obtained^-One 
judgment  set  off  against  another—Judgment 

against  firm,  set  off  against  judgment  obtained 

by  one  partner — Practice, 

Rule  to  set  off  a  judgment. 

Judgment  had  been  obtained  by  the  plaintiff 
against  the  defendant,  a  fi.  fa.  issued,  and  secu- 
rity entered  for  stay  of  execution. 

It  was  sought,  by  this  rule,  to  set  off  s^ainst 
the  said  judgment  a  certain  judgment  obtained 
by  the  defendant  in  C.  P.  No.  2.  The  docket 
entries  in  that  Court  showed  a  judgment  obtained 
by  James  L.  Wright  to  the  use  of  John  W. 
Moore,  against  John  Stout  and  William  Heisler, 
trading  as  Heisler  &  Co. 

Lister y  for  the  rule. 

This  is  an  appeal  to  the  equitable  jurisdiction 
of  the  Court.  A  judgment  can  be  set  off  against 
a  judgment,  notwithstanding  equities  in  third 
parties. 

Hazlehurst  v.  Bayard,  3  Yea:c9,  152. 
Wain  V.  Hughes,  5  S.  &  R.  468. 
Corn  well's  Appeal,  7  W.  &  S.  305. 

KratSy  contra. 

C.  A.  V. 

The  Court.     Rule  absolute. 
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Vol..  VII.]     TJiUXSDAY,NOy. /j./Sjg,    [No.  29. 


g)Uj>reme  Court. 


July,  '78,  82.  Jan.  27,  1879. 

Pancoast  v.  Gowen  et  al.i  Garnishees. 

Execution — Attachment — Scat  in  the  Board  of 
Brokers  not  subject  to. 

By  the  constitution  of  the  Philadelphia  Stock  Exchange 
it  was  provided  that  membership  might  be  sold,  with  the 
consent  of  the  Exchange,  and  the  balance  of  the  pro- 
ceeds, after  satisfying  the  owner's  debts  to  members,  was 
to  be  paid  to  the  owner : 

held,  that  such  membership  in  the  Exchange  is  not 
property  subject  to  execution  in  any  form,  but  that  it  b  a 
mere  personal  privilege  or  license  to  buy  and  sell  at  the 
meetings  of  the  Board.  It  cannot  be  levied  on  and  sold 
under  a^.^.,  or  attachment  execution. 

Error  to  the  Common  Pleas  No.  i ,  of  Phila- 
delphia County. 

Attachment  execution  by  S.  Pancoast  against 
Henry  G.  Gowen  et  al,y  trading  as  the  Phila- 
delphia Stock  Exchange,  garnishees. 

Upon  a  judgment  obtained  by  Pancoast  against 
Joseph  Houston,  an  attachment  execution  was 
issued  and  served  upon  Henry  G.  Gowen  and 
others,  trading  as  the  Philadelphia  Stock  Ex- 
change, garnishees.  The  answers  of  the  gar- 
nishees to  the  interrogatories  filed  admitted  that 
Houston  was  an  owner  of  a  seat  in  the  Phila- 
delphia Stock  Exchange,  against  which  there 
were  no  claims  by  the  members  of  that  body  at 
the  time  the  attachment  was  served,  although 
some  had  since  been  presented,  and  that  the  seat 
was  held  by  Houston  subject  to  the  following 
conditions : — 

«*  No  election  of  new  members  shall  take  place  until 
two  weeks  at  least  have  elapsed  after  the  application  or 
nomination  shall  have  been  laid  before  the  Stock  Ex- 
change, and  the  applicant  shall  then,  upon  a  favorable 
report  of  the  Standing  Committee,  or  where,  if  unfavor- 
able, the  committee's  report  has  been  reversed  by  the 
Stock  Exchange  (as  provided  in  Section  VIII.),  be  bal- 
loted for  and  admitted  to  membership,  provided  that  not 
more  than  fifteen  black  balls  be  cast  against  him,  and  that 
not  less  than  fifty  balls  are  cast. 

**  Any  member  shall  have  the  right  to  sell  his  member- 
ship, subject  to  the  following  conditions : — 

"  When  a  member  wishes  to  sell  his  membership,  the 
name  of  the  proposed  purchaser  shall  be  submitted  to  the 
Standing  Committee,  and  on  the  approval  of  two-thirds 
of  said  committee,  and  after  the  usual  two  weeks'  notice 
to  the  Exchange,  the  applicant  shall  be  balloted  for,  and 
if  elected  the  transfer  shall  be  made,  provided  the  mem- 
ber selling  has  no  unseUled  contracts  with  or  claims 


against  him  by  any  member  of  the  Stock  Exchange,  for 
transactions  arising  in  or  relating  to  the  business  of  bank- 
ing or  a  stock  or  exchange  broker.  Where  the  Arbitra- 
tion Committee  shall  determine  that  such  claims  or  con- 
tracts existed,  the  Standing  Committee  may,  except  in 
cases  of  insolvency,  refuse  to  permit  the  seat  to  be  sold 
until  such  claims  or  contracts  are  in  its  opinion  salisfac-  ' 
torily  settled. 

**  The  proceeds  of  the  seat,  if  sold,  shall  belong  to  its 
owner's  creditors  who  are  members  of  the  Stock  Ex- 
change, in  proportion  to  the  amount  of  their  respective 
claims,  determined  by  the  Arbitration  Committee,  as 
hereinbefore  provided  in  Section  IX.  The  claims  of 
members  so  ascertained  shall  first  be  paid  in  full,  and 
what  remains,  if  anything,  of  the  proceeds  of  the  seat 
shall  then  be  paid  to  the  owner. 

<*  When  a  member  dies,  his  seat  shall  within  six  (6) 
months  thereafter,  be  sold  or  transferred,  and  all  claims 
against  the  deceased  by  memliers  of  the  Stock  Exchange 
(determined  as  hereinbefore  provided  in  Section  IX.,  in 
disputes  between  living  members)  shall  be  ^-paid  to  them 
in  full,  after  which,  if  anything  remains,  it  shall  be  paid 
to  the  personal  representatives  of  the  deceased. 

**  Any  member  who  fails  to  comply  with  his  contracts, 
or  who  becomes  insolvent,  shall  immediately  inform  the 
president  of  the  Exchange  of  the  fact,  whose  duty  it  shall 
be  to  give  notice  forthwith  of  the  failure  of  such  mem- 
ber ;  and  in  case  of  the  refusal  or  neglect  of  such  delin- 
quent to  make  such  report  to  the  president,  it  shall  be  the 
duty  of  any  member  having  a  knowledge  of  the  fact,  to 
report  the  same  forthwith  to  the  Standing  Committee  or 
the  President,  who  shall  thereupon  appoint  a  committee 
of  three  members  to  inquire  into  the  fart  and  report  thereon 
without  delay ;  and  if  said  committee  report  the  charge 
to  be  true,  and  no  appeal  from  said  report  be  taken  withirt 
seven  dajrs,  or  where  an  appeal  having  been  taken,  the 
report  shall  have  been  confirmed  by  the  Stock  Exchange, 
said  member  shall  be  suspended ,  and  it  shall  furthermore 
be  the  duty  of  the  Standing  Committee,  upon  receiving 
information  thereof,  or  having  dirertly  or  indirectly,  any 
knowledge  of  such  failure  on  the  part  of  any  member  to 
comply  with  his  engagements,  as  above  stated,  to  report 
the  same  without  delay  to  the  President,  and  ask  for  the 
appointment  of  a  committee,  as  before  provided.  And  in 
case  of  the  insolvency  of  any  member,  he  shall  within 
three  (3)  days,  make  good,  to  the  full  amount  thereof,  all 
friendly  loans  of  cash  or  stocks  from  members,  or  any 
over-draught  on  any  bank.  But  seven  (7)  days  shall  be 
allowed  him  in  which  to  settle  stock  contracts. 

'*  On  an  application  for  readmission,  a  suspended  mem- 
ber may  be  restored  to  his  seat,  provided  his  name  shall 
have  been  posted  for  two  weeks,  and  that  upon  a  ballot 
not  less  than  fifty  votes  are  cast  and  not  more  than  fifteen 
black  balls  appear  against  him ;  but  such  application  shall 
first  be  referred  to  the  Standing  Committee,  whose  duty  it 
shall  be  to  ascertain  that  the  applicant  has  settled  and  ar- 
ranged his  affairs  to  the  satisfaction  of  his  creditors,  and 
that  his  present  situation  affords  a  reasonable  security  in 
future  transactions ;  and  unless  and  until  the  said  com- 
mittee report  in  favor  of  readmitting  the  said  suspended 
member,  he  shall  be  held  to  be  still  in  default,  and  no 
vote  to  restore  him  to  his  seat  shall  be  had. 

**  It  is  expected  from  the  applicant  that  he  will  give 
the  committee  full  explanations  of  any  disputed  or  un- 
satisfactory transactions,  and,  at  their  request,  free  access 
to  his  books  and  papers  for  that  purpose. 

**  A  suspended  member  shall,  if  reinstated,  pay  all  the 
fines  due  at  the  time  of  his  suspension. 

'*  Any  member  who  shall  become  a  bankrupt  by  his 
own  act,  or  that  of  his  creditors,  shall  de  facto  be  sus- 
pended from  the  Stock  Exchange ;  but  a  suspended  mem- 
ber presenting  a  certificate  of  discharge  under  the  United 
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States  Bankrupt  Law  becomes  eligible  under  the  rules  re- 
instating suspended  members. 

**  If  any  suspended  member  fails  to  settle  with  all  his 
creditors  within  one  year  from  the  time  of  his  suspension 
from  the  Stock  Exchange,  his  seat  shall  be  sold  by  the 
secretary,  and  the  proceeds  shall  be  paid  pre  rata  to  his 
creditors  in  the  Stock  Exchange.  The  amounts  due  said 
creditors  shall  be  determined  by  the  Arbitration  Commit- 
tee, in  the  manner  hereinbefore  provided  in  Section  IX. 
of  the  Constitution. 

'*  No  expulsion  or  suspension  of  a  member  shall  affect 
the  rights  of  creditors,  as  provided  for  in  the  Constitution 
and  By-laws. 

The  answers  further  suggested  that  **  The  gar- 
nishees are  of  opinion,  and  so  aver,  that  at  the 
service  of  this  writ  they  held  no  property  of  any 
kind,  attachable  at  the  suit  of  the  plaintiff,  be- 
longing to  Joseph  L.  Houston ;  the  seat  belong- 
ing to  him  not  being  property  except  between 
members  of  the  Philadelphia  Stock  Exchange." 

Two  rules  were  taken,  one  by  the  plaintiff, 
against  the  garnishees  for  judgment  on  the  an- 
swers :  and  the  other  by  the  garnishees  on  the 
plaintiff  to  show  cause  why  the  attachment 
should  not  be  dissolved. 

After  argument  of  both  rules  the  Court  dis- 
charged the  first,  and  made  the  last  absolute,  it 
being  agreed  by  counsel  that  no  property  of 
Houston*s  was  held  by  the  garnishees,  unless  the 
seat  were  so  considered. 

Allison,  P.  J.,  delivered  the  following  opin- 
ion: **The  words  of  the  Constitution  of  the 
Stock  Exchange  show  that  the  seat,  or  right  of 
membership,  is  property,  since  it  is  held  as  se- 
curity for  payment  of  debts  due  members  of  the 
Board.  But  it  is  the  property  of  the  Philadel- 
phia Stock  Exchange  until  all  questions  of  claims 
against  its  owner  by  members  of  the  Board  are 
settled.  Until  we  have  some  means  of  knowing 
that  all  such  claims  have  been  fully  settled,  or 
that  none  exist,  we  do  not  think  an  attachment 
could  be  lawfully  issued  against  the  Board,  or 
the  privilege  sold."  (Reported,  in  the  Court 
below,  5  Weekly  Notes,  36.) 

The  defendant  took  this  writ,  assigning  for 
error  the  making  absolute  of  the  rule  dissolving 
the  attachment. 

P,  F.  Rothermely  Jr,y  for  the  plaintiff  in 
error. 

The  provision  in  the  Constitution  making  the 
seat  a  subject  of  purchase  and  sale  determines 
that  it  is  property,  and  not  a  mere  personal 
right. 

This  point  has  already  been  decided  in  the 
United  States  Supreme  Court. 
Hyde  v.  Woods,  4  Otto,  523. 

The  seat  being  personal  property  is  liable  to 
execution  unless  the  conditions  annexed  to  the 
ownership  exempt  it ;  an  examination  of  these 
conditions  shows  that  it  is  but  a  pledge  in  the 
hands  of  the  Stock  Exchange  as  security  for  the 
liability  of  the  owner  to  that  body  and  its  mem- 


bers, therefore,  by  Act  of  Assembly  it  is  subject 
to  this  attachment. 

Act  of  June  16,  1836,  Purd.  Dig.  639,  pi.  32. 

A.  Sydney  BiddU  {Geo,  W.  BiddU  and  N, 
Dubois  Miller  with  him),  for  the  defendant  in 
error. 

The  decision  of  the  Court  below  was  correct, 
but  the  grounds  upon  which  it  was  rendered  can- 
not be  supported.  A  seat  in  the  Board  of  Brokers 
is  not  property  at  all;  it  is  a  license,  being 
merely  the  personal  privilege  of  belonging  to 
the  Board,  such  membership  affording  to  the 
owner  greater  facilities  for  transacting  his  busi- 
ness of  banking  and  brokerage.  As  far  as  those 
outside  the  association  are  concerned  a  seat  in 
the  Board  differs  in  nowise  from  membership  in 
a  club,  whether  formed  for  social,  business,  or 
Iiolitical  purposes,  the  value  or  price  of  the  seat 
corresponding  to  the  entrance  fee  required  by 
the  club.  The  owner  of  the  seat  has  no  right  to 
sell  it  unless  he  comply  with  the  conditions  as 
above  set  forth,  and  even  then  by  the  Constitu- 
tion "  the  proceeds  of  the  seat  shall  belong  to 
its  owner's  creditors  who  are  members  of  the 
Stock  Exchange,"  the  balance,  if  any,  being  the 
only  property  the  member  is  entitled  to.  In  the 
present  case  the  seat  has  not  been  sold ;  it  is, 
therefore,  readily  seen  that  there  is  nothing  sub- 
ject to  this  attachment. 

This  case  is  decided  by — 
Thompson  v,  Adams,  7  Weekly  Notes,  281. 

February  24,  1879.  The  Court.  A  seat  in 
the  Board  of  Brokers  is  not  property  subject  to 
execution  in  any  form.  It  is  a  mere  personal 
privilege,  perhaps  more  accurately  a  license  to 
buy  and  sell  at  the  meetings  of  the  Board.  It 
certainly  could  not  be  levied  on  and  sold  under 
z,fi,fa.  The  sheriff's  vendee  would  acquire  no 
title  which  he  could  enforce.  Nor  is  it  within 
either  the  words  or  the  spirit  of  the  Act  of  June 
16,  1836,  §  35  (Pamph.  L.  767),  providing  for 
attachment  on  judgments.  Whether  the  pro- 
ceeds of  the  sale  of  the  seat  in  the  hands  of  the 
treasurer  of  the  Board  and  payable  to  the  defen- 
dant according  to  the  regulations  and  by-laws 
of  the  Board  could  be  thus  reached,  is  an  en- 
tirely different  question.  This  and  no  more  is 
what  we  understand  to  have  been  decided  by  the 
Supreme  Court  of  the  United  States  in  Hyde  f. 
Wood  (4  Otto,  525),  where  Mr.  Justice  Miller 
says:  '*  If  there  had  been  left  in  the  hands  of 
the  defendants  any  balance  after  pa3nng  the  debts 
due  to  the  members  of  the  Board,  that  balance 
might  have  been  recovered  by  the  assignee"  in 
bankruptcy. 

Order  dissolving  the  attachment  affirmed. 

Per  Curiam. 
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Jan.  '78,  146. 


Shaffer  v.  Clark. 


March  31,  1879. 


Evidence — Uncorroborated  testimony  of  the  de- 
fendant in  his  own  behalf '-  Competency  of — 
Act  of  April  /J,  1869 — Usurious  interest — 
Payment  of,  after  maturity  of  the  debty  an  in- 
valid consideration  for  an  agreement  to  give 
time. 

The  Act  of  April  15,  1869,  having  made  the  testimony 
of  parties  in  their  own  behalf  competent,  the  unsupported 
evidence  of  a  defendant  in  his  own  behalf,  although  posi- 
tively contradicted  by  the  plaintiff,  cannot  be  wilhneld 
from  the  jury. 

The  payment  of  usurious  interest  after  the  maturity  of  a 
debt  is  not  a  valid  consideration  for  an  agreement  to  give 
time. 

Prowatlain  v.  Tindall,  30  Sm.  295,  and  Hartman  v, 
Danner,  24  Id.  36,  followed. 

Error  to  the  Common  Pleas  of  Wayne  County. 

Scire  facias  to  revive  judgment.  Pleas :  nul 
tiel  record,  payment  with  leave,  etc.  The  plea 
of  Dul  tiel  record  was  afterwards  withdrawn,  and 
a  special  plea  was  filed  by  Joseph  Shaffer,  in 
which  he  alleged  that  he  was  surety  for  Thales 
K.  Varney  on  the  note  on  which  judgment  was 
entered ;  that,  after  the  maturity  of  the  note,  he 
gave  the  plaintiff  notice  to  collect  it  without 
delay  from  Varney ;  that,  if  he  did  not  do  so, 
he  should  hold  himself  discharged  from  his 
obligation  as  surety;  that  the  plaintiff  wholly 
neglected  to  collect  the  note  from  Varney ;  that, 
after  the  note  became  payable,  the  plaintiff,  at 
Vamey*s  request,  and  for  a  valuable  considera- 
tion, agreed  to  extend  the  time  of  payment  of 
the  note,  without  Shaffer's  knowledge  or  con 
sent ;  and  that  the  plaintiff,  after  the  entry  of 
the  judgment,  had  released  lands  of  Varney  from 
the  lien  of  the  judgment,  without  the  consent  or 
knowledge  of  Shaffer. 

The  plaintiff  filed  a  general  replication. 

Upon  the  trial,  before  Waller,  P.  J.,  the  fol- 
lowing facts  appeared :  On  Sept.  4,  1 87 1 ,  Thales 
K.  Varney  borrowed  from  Thomas  Clark  the  sum 
of  1 1 000,  for  which  amount  he  gave  a  judgment 
note,  payable  one  year  from  date,  with  lawful 
interest.  Upon  Varney 's  request,  Joseph  Shaffer 
signed  the  note  as  surety,  upon  which  judgment 
was  entered  afterwards  to  December  Term,  1 87 1 . 
Upon  the  day  the  note  was  made,  Varney  paid 
Clark  a  bonus  of  $40.  On  Sept.  10,  1872,  after 
maturity  of  the  note,  Clark  entered  upon  the 
record  a  receipt  for  $100,  one  year's  interest  at 
10  per  cent.,  and  agreed  to  extend  the  time  of 
payment  to  Sept.  4,  1873.  Upon  payment  of 
like  sums  the  note  was  extended  every  year  until 
Sept.  4,  1876,  when  this  action  was  brought  to 
revive  the  judgment.     On  April  5,  1875,  Clark 


released  a  house  and  lot,  which  Varney  had  sold  to 
Charles  Bloes  for  I350,  from  the  lien  of  the 
judgment.  Shaffer  in  his  evidence — which  was 
not  corroborated,  and  which  was  flatly  contra- 
dicted by  the  plaintiff — testified  that  he  had  met 
Clark  after  the  note  became  due  and  notified 
him  to  collect  it,  and  said  that,  if  he  did  not  do 
so,  he  would  not  be  responsible ;  that,  after  that 
conversation,  he  had  no  knowledge  whether  the 
note  was  collected  or  not ;  that  he  never  heard 
of  any  further  time  having  been  given  by  Clark; 
and  that  he  had  no  knowledge  of  the  non-pay- 
ment of  the  note  up  to  the  time  of  service  of  the 
writ  upon  him  to  revive  the  judgmetit. 

The  defendant  submitted  the  following  points : 
(i)  **  If  Shaffer  was  a  surety  for  Varney,  and, 
after  the  debt  became  due,  gave  notice  to  plain- 
tiff to  collect  it,  and  if  he  failed  to  do  so,  he, 
Shaffer,  would  no  longer  be  bound  as  surety ; 
Shaffer  would  be  discharged  in  law  if  plaintiff 
Neglected  to  collect  the  debt ;  and  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  it  could  not 
by  due  diligence  have  been  collected  from  Varney 
after  such  notice  was  given.'*  Answer,  In  an- 
swering this  point  we  at  first  inclined  to  aflirm  it, 
leaving  to  you  the  question  of  the  weight  of  evi- 
dence as  to  the  notice;  but  on  more  deliberation, 
in  view  of  the  fact  that  our  courts  of  law  are 
leaning  largely  to  doing  equity,  and  considering 
that  we  have  the  naked,  unsupported  oath  of  the 
defendant,  upon  whom  devolves  the  onus  of 
sustaining  his  plea,  positively  contradicted  by 
the  oath  of  the  plaintiff,  thus  leaving  the  jury  to 
guess  which  of  the  parties  in  interest  may  have 
told  the  truth,  we  have  concluded  to  instruct 
you,  and  do  so  instruct  you,  that  there  is  no 
sufficient  evidence  upon  which  to  submit  to  you 
the  question  of  notice.  We  therefore  negative 
defendant's  first  point.  ( ist,  2d  and  3d  assign- 
ments of  error.) 

(3)  "If  Shaffer  was  a  surety  for  Varney,  and 
plaintiff,  for  any  legal  consideration,  extended 
the  time  of  payment  beyond  the  period  desig- 
nated in  the  note  on  which  judgment  was  entered, 
without  Shaffer's  consent,  Shaffer  is  in  law  dis- 
charged." Answer,  This  point  is  sound  as  a  legal 
proposition,  but,  in  its  application  here,  we  must 
instruct  you  that  the  first  payment  upon  the 
judgment  by  Varney  was  six  days  c^fter  the 
maturity  of  the  note,  and  was  not  a  legal  con- 
sideration for  the  extension  of  the  time  of  pay- 
ment. The  payment  of  interest  or  part  of  the 
principal,  or  payment  of  a  bonus,  after  the  debt 
has  become  due,  is  not  a  valid  consideration  in 
law  for  an  agreement  to  extend  payment.  We 
must  therefore  negative  this  point.  (3d,  4th  and 
5th  assignments  of  error.  )f 

His  Honor  charged  the  jury,  inter  alia  : — 

"And  now,  gentlemen,  you  will  take  this  case 
and  ascertain^  under  the  instructions  we  have 
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given  you,  what  amount,  if  any,  remains  due  to 
plaintiff  upon  the  judgment.  [You  will  see  what 
amount  has  been  paid,  applying  any  excess  over 
interest,  to  the  principal,  year  by  year,  to  April 
5,  1875,  when  you  will  deduct  the  value  of  the 
Bloes  house  and  lot  released,  and  ascertain  the 
balance.]  All  payments  made  after  the  4th  Sep- 
tember, 1872,  were  to  be  applied  upon  a  debt 
due,  and  there  was  no  time  when  the  plaintiff 
could  not  after  that  have  issued  execution,  or  at 
which  this  defendant,  Shaffer,  could  not  have 
paid  plaintiff,  taken  assignment  of  the  judgment, 
and  enforced  collection." 

Verdict  for  the  plaintiff  for  I483.12,  and 
judgment  thereon. 

The  defendant  took  this  writ  of  error,  assign- 
ing for  error,  inter  alia^  the  answers  to  his  points, 
and  (13th  assignment)  the  portion  of  the  charge 
inclosed  in  brackets,  as  above. 

H,  Wilson  and  W.  H.  Dimmick^  for  the  plaip- 
tiff  in  error. 

The  Act  of  April  15,  1869,  removed  the  dis- 
ability of  a  party  to  testify  in  his  own  behalf,  and 
his  evidence,  though  unsupported,  must  be  sub- 
mitted to  the  jury. 

Prowattain  v.  Tindall,  30  Sm.  295. 

If  the  ruling  of  the  Court  below  is  correct, 
then  every  question  of  fact  will  have  to  be  de- 
cided by  a  show  of  hands  or  by  a  poll  of  wit- 
nesses. But  such  a  rule  is  unknown  either  at 
law  or  in  equity.  The  only  rule  consistent  with 
established  principles  is  that  the  testimony  of 
parties  in  their  own  behalf  should  be  submitted 
to  the  jury,  as  in  the  case  of  that  of  other  wit- 
nesses. Their  credibility  is  for  the  jury.  The 
extension  of  the  time  of  payment,  for  a  valuable 
consideration,  and  without  the  knowledge  of  the 
surety,  discharged  the  surety.  The  extension  of 
time,  accorded  as  it  was,  was  such  an  estoppel, 
even  if  without  consideration,  as  would  prevent 
the  plaintiff  from  denying  that  his  right  to  collect 
the  debt  was  suspended.  The  effect  of  the 
agreement  to  give  time  was  such  an  actual  stay 
of  execution  as  to  discharge  the  surety, 
Clippinger  v.  Crebs,  2  W.  45. 

George  W,  Waller^  for  the  defendant  in  error. 

Notice  from  a  surety  to  a  creditor  to  proceed 
against  the  principal,  or  otherwise  the  surety 
would  be  discharged,  should  be  in  writing,  and 
in  the  most  explicit  terms.  The  proof  of  notice 
should  be  clear  and  positive,  and  the  notice 
should  be  given  at  a  time  when  the  creditor  has 
it  in  his  power  to  proceed  to  collect  the  debt. 
Conrad  v,  Foy,  18  Sm.  381. 

In  this  case  there  was  no  evidence  of  clear  and 
positive  notice,  and  no  certainty  as  to  time.  In 
answer  to  the  question  **Are  you  sure  it  was  in 
1872?**  the  defendant  replied  *'I  think  so;  it 
seems  to  me  it  was  in  1872."  This  was  not 
sufficiently  positive  notice  to  meet  the  require- 


ments of  law.  An  agreement  to  give  time,  in 
order  to  discharge  a  surety,  requires  a  considera- 
tion to  support  it. 

Zane  v.  Kennedy,  23  Sm.  182. 

Brubaker  v,  Okeson,  12  C.  519. 

The  simple  question  then  is,  was  there  a  legal 
consideration?  It  is  not  claimed  that  Vamey 
paid  anything  for  the  extension  except  the 
usurious  interest  agreed  upon  at  the  time  of  the 
original  loan.  An  agreement  to  extend  the  time 
of  payment,  in  consideration  of  the  payment  of 
usurious  interest,  does  not  discharge  a  surety.  It 
has  no  effect  on  the  original  contract. 

Mayfield  v,  Gordon,  2  Am.  L.  R.  O.  S.  187. 

May  5,  1879.  The  Court.  This  was  an 
action  of  scire  facias  on  a  judgment.  The 
judgment  was  entered  on  a  judgment  note  signed 
by  one  Vamey  and  by  Shaffer.  The  latter 
claimed  that  he  signed  as  surety. 

He  therefore  requested  the  Court  to  instruct 
the  jury  that  **  if  Shaffer  was  a  surety  for  Vamey, 
and  after  the  debt  became  due  gave  notice  to 
plaintiff  to  collect  it,  and  that,  if  he  failed  to  do 
so,  he,  Shaffer,  would  no  longer  be  bound  as 
surety,  Shaffer  would  be  discharged  in  law  if 
plaintiff  neglected  to  collect  the  debt ;  and  the 
burden  of  proof  is  on  the  plaintiff  to  show  that 
it  could  not  by  due  diligence  have  been  collected 
from  Vamey  after  such  notice  was  given."  The 
learned  Judge  conceded  this  point  to  be  correct 
as  a  legal  proposition,  and  impliedly  admitted 
that,  if  the  evidence  of  Shaffer  was  sufficient  to 
establish  the  fact,  he  would  submit  that  evidence 
to  them,  but  declined  to  affirm  it.  He  assigned 
as  a  reason  for  his  refusal  that  the  only  evidence 
of  the  notice  was  **the  naked,  unsupported  oath 
of  the  defendant,"  and  it  was  <*  positively  con- 
tradicted by  the  oath  of  the  plaintiff,"  and  there- 
fore he  concluded  "there  is  no  sufficient  evidence 
upon  which  to  submit  to  you  the  question  of 
notice." 

This  instruction  fails  to  give  due  effect  to  the 
Act  of  1869,  which  permits  parties  to  testify  in 
their  own  behalf.  Within  the  class  of  cases  pre- 
scribed by  the  statute,  **no  interest  nor  policy 
of  law"  excludes  them.  Their  legal  disqusdifica- 
tion  is  thereby  removed.  They  are  competent 
witnesses  for  all  purposes.  Being  thus  made 
competent,  the  Court  cannot  withhold  their 
testimony  from  the  consideration  of  the  jury. 
It  was  well  said  by  Mr.  Justice  Gordon  in 
Prowattain  v.  Tindall  {30  P.  F.  Smith,  295) 
"the  Act  does  not  require  that  the  evidence  of 
the  party  in  interest,  though  the  only  evidence 
on  his  side  of  the  case  trying,  should  be  corrob- 
orated in  order  to  make  it  effective."  The  fact 
that,  in  a  common  law  action,  one  party  swears 
in  direct  conflict  with  the  other  party  no  more 
authorizes  that  evidence  to  be  withheld  from  the 
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jury,  than  the  conflicting  evidence  of  two  dis- 
interested witnesses.  The  Court  passes  on  the 
competency  of  a  witness,  but  the  jury  on  his 
credibility,  lliey  may  believe  one  witness  and 
discredit  another,  whether  interested  or  dis- 
interested. Hence,  in  the  case  of  Flattery's 
Appeal  (36  Leg.  Int.  338),  we  sustained  a  decree 
in  divorce  upon  the  testimony  of  the  wife,  which 
was  substantially  contradicted  by  the  husband. 
The  first,  second,  and  third  assignments  are 
sustained.  There  is  no  error  in  the  portion  of  the 
charge  covered  by  the  thirteenth  assignment. 

As  the  payment  of  usurious  interest  after  a 
debt  becomes  due  is  not  a  valid  consideration 
for  an  agreement  to  give  time  (Hartman  v, 
Danner,  24  P.  F.  Smith,  36),  we  discover  no 
fact  to  sustain  the  remaining  assignments. 

Judgment  reversed,  and  a  vemrc  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J. 


Jan.  '78, 6.  March  17, 1879 

Pottsville  Mutual  Fire  Insurance   Co.  of 
Pennsylvania  v.  Horan. 

Fire  Insurance — Increase  of  risk  against  the 
covenants  of  the  policy — Breach  of  warranty — 
Set-off  in  diminution  of  risk. 

Neglect  or  omission  to  mention,  at  the  time  of  applica- 
tion for  a  policy  of  iasurance,  the  existence  of  a  carpenter 
shop  in  close  proximity  to  the  building  insured,  and  the 
subsequent  ereciionof  a  new  building  adjoining  the  house 
insured,  without  notice  to  the  company,  is  such  an  in- 
crease of  risk  as  will  vitiate  a  policy  of  insurance  contain- 
ing the  following  conditions:  **  The  insured  hereby  cove- 
nants thnt  the  representations  given  in  the  application  for 
this  insurance  is  a  warranty  on  the  part  of  the  insured, 
and  contains  a  just,  full,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  condition,  situation,  value, 
and  risk  of  the  property;"  and  further,  that  "  if,  after  in- 
surance, the  risk  shall  be  increased  by  any  means  what- 
soever ....  and  the  assured  shall  neglect  to  notify  the 
company  of  said' increased  risk,  such  insurance  shall  be 
void." 

Set-off  in  diminution  of  risk  by  removal  of  a  building 
warranted  in  the  application  for  insurance  not  to  be  on 
the  premises  on  which  ihe  insured  dwelling  stood,  is  in- 
admissible against  the  defence  of  increase  of  risk,  in  viola- 
tion of  the  covenants  of  the  policy,  by  the  erection  of  a 
new  buildmg  on  an  adjoining  lot  of  which  the  insurance 
company  had  no  notice. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Covenant  on  a  policy  of  fire  insurance,  by 
Thomas  Horan,  against  the  Pottsville  Mutual 
Fire  Insurance  Company  of  Pennsylvania.  Pleas, 
covenants  performed,  absque  hoc,  with  leave, 
etc. 

Upon  the  trial,  before  Green,  J.,  the  follow- 


ing facts  appeared:  On  April  5,  1873,  Thomas 
Horan  applied  to  the  defendants  for  a  policy  of 
insurance  to  the  amount  of  I2000,  upon  a  two- 
story  frame  house  and  basement  in  the  town  of 
Gilberton.  The  application  for  insurance,  which 
was  signed  by  the  agent  and  the  applicant,  con- 
tained, inter  alia^  the  following  question  :  (7) 
**For  what  purpose  are  the  adjoining  buildings 
used  within  eight  rods?"  Answer — **  Private 
dwellings.**  There  were  also  the  following 
stipulations  in  the  application  :  **  If  any  untrue 
answer  has  been  given  to  the  foregoing  interro- 
gatories, whereby  the  said  company  has  been 
deceived  as  to  the  character  of  the  risk,  or  if  any 
change  be  made  as  to  tenants  and  occupancy  of 
these  premises,  without  being  notified  to  this 
company,  and  endorsed  upon  their  policy,  then 
said  policy  of  said  insurance  to  be  void  and  of 
no  effect.  And  the  insured  hereby  covenants 
and  engages  that  the  representations  given  in  the 
application  for  this  insurance  is  a  warranty  on 
the  part  of  the  assured,  and  contains  a  just,  full, 
and  true  exposition  of  all  the  facts  and  circum- 
stances in  regard  to  condition,  situation,  and 
value  of  the  property  insured.  And  the  said 
applicant  hereby  covenants  and  agrees  to  and 
with  the  said  company,  that  the  foregoing  is  a 
just,  full,  and  true  exposition  of  all  the  circum- 
stances in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so 
far  as  the  same  are  known  to  the  applicant,  and 
are  material  to  the  risk." 

The  conditions  of  insurance  attached  to  the 
pplicy  stipulated,  inter  aiia,  as  follows : — 

(i)  Applications  for  insurance  shall  specify  the  con- 
struction and  material  of  the  building  to  be  insured, 
.  ...  by  whom  occupied,  whether  as  a  private  dwelling 
or  how  otherwise;  its  situation  with  regard  to  contiguous 
buildings,  and  their  construction  or  materials.  The  ap- 
plicant shall  also  state  the  true  cash  value  of  the  property 
to  be  insured;  also  any  other  facts  relating  and  material 
to  the  risk. 

And  the  said  valuation,  description,  and  survey  shall  be 
taken  and  deemed  to  be  the  act  of  the  insured,  and  a  war- 
ranty on  his,  her,  or  their  part. 

A  false  description  of,  or  omission  to  make  known  in 
snid  application  any  fact  or  feature  relating  to  the  risk,  or 
which,  if  known,  would  induce  the  company  to  reject  said 
application,  or  would,  in  their  estimation,  increase  the 
hazard  of  the  same,  or  an  over-valuation  of  the  property 
or  interest  insured,  shall  render  absolutely  void  any  policy 
issued  upon  such  description  or  valuation. 

(2)  If  after  insurance  the  risk  shall  be  increased  by 
any  means  whatsoever,  or  if  the  property  be  used  or  occu- 
pied so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  and  the  assured  shall  neglect  to  notify 
the  company  of  said  increased  risk,  or  fail  to  pay  such 
additional  premium  as  the  company  shall  determine,  and 
obtain  the  written  consent  of  the  secretary  to  a  con- 
tinuance of  the  policy,  such  insurance  shall  be  void  and 
of  no  effect. 

Any  misrepresentation  or  concealment,  fraud  or  false 
swearing,  shall  cause  a  forfeiture  of  all  claims  on  the  in- 
surers, and  shall  be  a  full  bar  to  all  remedies  against  this 
company,  under  the  within  policy.     And  said  company 
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shall  in  no  case  be  deemed  to  have  waived  a  full,  strict, 
and  literal  compliance  with  and  performance  of  each  and 
every  of  the  terms,  provisions,  conditions,  and  stipulations 
in  this  policy  contained,  and  hereto  annexed,  to  be  per- 
formed and  observed  by  and  on  the  part  of  the  insured, 
and  every  person  claiming  by,  through  or  under  them, 
unless  such  waiver  be  express,  and  manifested  in  writing, 
under  the  signature  of  the  secretary  of  said  company. 
And  no  agent  of  this  company  shall  have  power  to  violate 
any  of  these  conditions. 

(19)  No  agent  of  this  company  shall  have  the  right  or 
power  to  waive  any  of  the  foregoing  conditions,  unless 
fully  authorized  thereto  by  the  secretary  of  tliis  company, 
in  writing. 

At  the  time  of  application  for  insurance  there 
was  on  lot  No.  6,  upon  which  the  building  insured 
stood,  a  little  one-story  shed  or  building  which 
had  once  been  used  as  a  carpenter  shop.  This 
shop,  which  stood  north  and  back  of  the  house 
insured,  was  not  included  in  the  plan  of  the 
buildings  attached  to  the  survey,  which  was  in- 
dorsed upon  the  back  of  the  application,  David- 
son, the  defendants*  agent,  not  considering  that 
it  affected  the  risk,  because  it  was  understood 
that  the  plaintiff  would  remove  it  at  once  to 
the  adjoining  lot  No.  7,  which  he  also  owned, 
and  convert  it  into  a  dwelling-house  ;  and  this 
was  done  within  a  short  time.  About  two 
months  after  the  defendants  had  issued  their 
policy,  the  plaintiff  erected  a  dwelling-house  on 
No.  7,  the  vacant  lot,  filling  up  the  entire  front- 
age of  the  lot,  and  adjoining  Hildebrand's  house 
on  the  other  side  of  the  lot.  The  agent  did  not 
notify  the  company  of  the  existence  of  the  car- 
penter shop,  nor  did  it  appear  that  they  had  any 
knowledge  of  the  erection  of  the  new  building, 
which  was  used  as  a  saloon,  up  to  the  time  of  the 
fire.  On  September  23,  1874,  the  fire  in  which 
the  plaintiff^s  house  was  burned  broke  out  in  Hil- 
debrand's  house,  from  which  it  spread  to  the 
plaintiff's  new  building,  and  was  by  it  communi- 
cated to  the  house  insured.  The  plaintiff  notified 
the  defendants  of  the  loss  of  his  house  by  fire, 
and  sent  the  proofs  of  loss,  which  the  company 
refused  to  pay  on  the  ground  that  the  existence 
of  the  shop  and  the  erection  of  the  new  building 
on  the  lot  adjoining  the  house  insured,  of  which 
they  had  no  notice,  was  such  an  increase  of  risk 
as  by  the  terms  of  the  policy  avoided  it.  His 
Honor,  in  his  general  charge  to  the  jury,  said, 
inter  alia — 

*•  Therefore  we  say  to  you  that  the  party  was 
bound  to  give  notice  to  the  company  of  the  in- 
creased risk  that  there  was  by  the  erection  of  the 
building,  but  it  becomes  a  question  of  fact  for 
you  to  determine  as  to  whether  there  was  any 
increased  risk  by  reason  of  the  erection  of  the 
adjoining  building.  If  there  was  no  increased 
risk,  then  there  was  no  necessity  imposed  upon 
Horan  of  giving  any  notice  to  the  company  at 
all,  because  the  risk  was  not  increased.  It  is  a 
question  of  fact  for  you  to  determine  whether  it 


was  increased  or  not.     If  you  should  determine 
that  it  was  increased,  then  it  would  be  the  duty 
of  Horan  to  give  notice  to  the  company  of  the 
increased  risk.     You  will  recollect  the  testimony 
in  this  case  that  at  the  time  that  this  application 
was  made,  or  at  the  time  the  policy  was  issued, 
there  was  this  building  upon  lot  No.  6,  purchased 
from  Seaman,  and  in  addition  to  that,  there  was 
a  little  building  in  the  rear,  some  16  by  24  feet, 
which  had  been  used  by  Seaman  as  a  carpenter 
shop.     That  was  adjoining  the  main  building  of 
Seaman,  just  in  the  rear;  when  Horan  had  pur- 
chased the  property,  the  carpenter  shop  was  re- 
moved from  where  it  was  and  put  over  to  the 
other  line  of  the  lot,  close  to  Hildebrand's,  and 
was  changed  from  a  carpenter  shop  to  a  dwelling- 
house.     That  possibly  may  have  lessened  the  rii 
of  fire  to  the  building  insured  by  Horan  ;  it  was 
moved  to  a  greater  distance  away.     You  have 
the  testimony  with  regard  to  the  erection  of  the 
building  upon  this  adjoining  lot,  between  Hilde- 
brand  and  the  other  house  which  Horan  pur- 
chased.    You  have  also  the  testimony  as  to  the 
character  of  the  building  that  was  there,  and  it 
becomes  a  question  of  fact  for  you  to  decide  as 
to  whether  there  was  any  increased  risk — that  is, 
increased  beyond  the  risk  that  existed  at  the  time 
when  the  application  and  policy  were  effected. 
You  must  taice  into  consideration  in  the  first  place 
the  erection  of  the  building  that  was  placed  there, 
and  the  testimony  of  the  witnesses  with  regard  to 
that;  the  testimony  of  the  different  fire  insurance 
agents;  the  testimony  of  Miller  and  Hill;  the 
testimony  of  the  officers  of  the  Pottsville  Fire 
Insurance  Company  with  regard  to  the  increase 
of  risk,  and  the  amount  of  additional  premium 
that  they  would  have  charged  by  reason  of  the 
increase  of  risk.     Then  you  must  take  into  con- 
sideration whether  there  was  anything  by  which 
the  risk  was  lessened,  so  it  would  be  for  you  to 
determine  under  all  the  evidence  in  this  case 
whether,  by  reason  of  the  erection  of  one  buiW-" 
ing  and  the  removal  of  another,  the  risk  of  fire 
at  the  time  that  the  insurance  was  effected,  was 
substantially  increased    or    diminished  by  the 
erection  of  the  one  and  the  removal  of  the  other. 
It  is  a  question  of  fact  for  the  jury  to  decide, 
under  all  the  evidence  in  this  case,  as  to  whether 
there   was  any  increase  of   risk  by  fire;  and 
whether  it  was  counterbalanced  by  the  renwvalo} 
the  building  to  which  he  has  referred,"*^ 

Verdict  for  the  plaintiff  of  Ji  7 17.50,  and  judg- 
ment thereon.  The  defendant  took  this  writ  of 
error,  assigning  for  error,  inter  alia^  the  charge 
of  the  Court. 
A.  IV.  Scha/ck,  for  the  plaintiff  in  error, 
A  policy  of  insurance,  with  its  clauses,  condi- 
tions, and  stipulations,  is  the  law  of  the  legal 
relation  between  the  parties  by  which  their  mu- 
tual rights  and  liabilities  are  to  be  measured. 
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Wcisenbergcr  v.    The   Harmony  Fire  and  Marine 
Ins.  Co.,  6  Sm.  442. 
The  increase  of  risk  by  the  subsequent  erec- 
tion of  the  new  building  was  conclusively  shown, 
which  by  the  conditions  of  the  policy  avoided  it. 
Where,  in  the  conditions  of  insurance,  it  is 
stipulated  that  if  the  risk  should  be  increased  by 
any  means  within  the  control  of  the  assured,  the 
policy  should  be  void,  the  insured  has  no  right  to 
erect  other  buildings  on  his  own  premises  so  as 
to  increase  the  risk ;  if  he  does  so,  the  policy  is 
forfeited. 

Murdock  v,  Chenango  Co.  Mutual  Ins.  Co.,  2  Com- 

stock,  210. 
Calvert  v.  The  Hamilton  Mutual  Ins.  Co.,  I  Allen, 
308. 
The  policy  was  avoided  by  the  erection  of  the 
new  building  without  obtaining  the  written  con- 
sent, paying  an  additional  premium,  or  giving 
notice  to  the  company. 

Evans  v.   The  Tri-Mountain   Mutual  Ins.  Co.,  9 
Alien,  329. 
Any  internal   or    external   increase  of   risk 
avoids  the  policy. 

Heneker  v.  British  American  Ins.  Co.,  13  U.  C.  C. 

P.  99. 
Lomas  v.  British  American  Assurance  Co.,  22  U.  C. 
Q.  B.  310. 

The  Court  erred  in  submitting  to  the  jury  the 
question  of  increase  of  risk  by  the  erection  of 
the   new  building.      They  should  have  given 
.binding  instructions. 

Raby,  Ex'r,  v.  Cell,  4  Weekly  Notes,  564. 
Hoag  &  Alger  V.  Lake  Shore  and  Michigan  Southern 
R.  R.  Co.,  Id.  561 

There  was  no  mention  in  the  application  of 
the  carpenter  shop,  which  is  such  a  misrepresen- 
tation as  to  amount  to  a  breach  of  warranty, 
which  works  a  forfeiture.  The  ruling  of  the 
Court,  without  the  warrant  of  any  evidence  to 
support  it,  that  the  company  had  assumed  the 
risk  of  the  proximity  of  the  shop  to  the  building 
insured,  and  that  its  removal  had  lessened  the 
risk  assumed  by  the  company  upon  issuing  its 
policy,  and  that  therefore  such  risk  might  be  set 
off  against  the  increase  of  risk  by  the  erection  of 
the  new  house,  is  the  enunciation  of  a  novel  and 
dangerous  doctrine  for  which  there  is .  no  pre- 
cedent, and  which  is  contrary  to  the  principles 
of  law. 

D.  B.  Green  (with  whom  were  M,  M.  V  Velle 
zxid/os.  L.  Walsh),  for  defendants  in  error. 

Whether  there  was  an  increase  of  risk  by  the 
erection  of  the  new  building  was  purely  a  ques- 
tion of  fact,  and  it  was  for  the  jury  to  decide 
whether  the  risk  was  as  much  lessened  by  the  re- 
moval of  the  carpenter  shop,  admittedly  hazard- 
ous, as  it  was  increased  by  the  new  building.  It 
was  the  duty  of  the  Court  to  submit  the  question 
to  the  jury.  The  assertion  that  to  oflf-set  the 
diminution  against  the  increase  of  risk  is  a  novel 
and  dangerous  doctrine  is  not  supported  by  au- 


thority. The  omission  to  mention  the  shop  in 
the  application  and  plan  attached  to  the  surrey, 
which  it  is  contended  was  such  a  misrepresenta- 
tion as  avoided  the  policy,  was  the  act  of  the 
company's  agent,  who  examined  the  premises, 
and  had  full  knowledge  of  its  existence.  On  the 
part  of  the  insured  there  was  neither  concealment 
nor  fraud.  An  insurance  company  will  not  be 
allowed  to  take  advantage  of  the  mistakes  or 
omissions  of  its  agents,  notwithstanding  the  rule 
that  parol  statements  and  negotiations  are  merged 
in  the  written  contract. 

Beal  V.  Park  Fire  Ins.  Co.,  16  Wis.  241. 
Where  the  agent  of  the  company,  who  is  fa- 
miliar with  the  premises,  fills  up  the  application, 
and  has  the  assured  sign  it,  the  assured  is  not 
responsible  for  any  misrepresentation  in  the 
survey. 

Campbell  v.  Fire  Ins.  Co.,  37  N.  H.  35. 

Roth  V,  City  Ins.  Co.,  6  McLean,  324. 

Howard  Fire  Ins.  Co.  v.  Bruner,  1 1  Harris,  50. 
The  local  agents  of  insurance  companies,  who 
are  authorized  to  procure  and  forward  the  appli- 
cations, are  deemed  the  companies*  agents,  and 
not  the  applicant's. 

Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co., 
31  Conn.  517. 

Union  Mutual  Ins.  Co.  v,  Wilkinson,  11  Am.  Law 
Reg.  N.  S.  485. 

May  5, 1879.  The  Court.  Thomas  Horan, 
by  accepting  its  policy,  became  a  member  of  the 
Pottsville  Mutual  Fire  Insurance  Company.  In 
his  application  he  warranted  his  representations 
of  facts  and  circumstances.  Among  the  state- 
ments is,  the  adjoining  buildings  within  eight 
rods  are  used  for  the  purpose  of  private  dwellings. 
The  survey  on  the  back  of  the  application  shows 
a  vacant  lot,  twenty- six  feet  wide,  between  the 
property  to  be  insured  and  Hildebrand's  house. 
No  mention  is  made  in  application  or  survey  of 
the  small  building  called  a  carpenter's  shop. 
That  Horan  knew  the  contents  of  the  application 
when  he  signed  it,  seems  to  be  conceded ;  and 
there  is  no  pretence  of  fraud  or  mistake,  unless 
against  the  company,  and  in  which  the  applicant 
participated.  They  talked  about  the  shop,  and 
of  erecting  a  house  on  the  vacant  lot,  and  wit- 
tingly omitted  both  in  giving  the  situation  and 
surroundings.  The  applicant  knew  as  well  as 
the  agent  knew,  that  the  company  acted  on  a 
warranty  that  no  building,  save  dwelling-houses, 
was  within  eight  rods  of  the  one  to  be  insured, 
and  that  the  lot  on  the  east  side  was  vacant.  If 
they  were  honest,  the  shop  was  omitted  in  the 
description  because  it  was  to  be  removed.  If 
the  applicant  colluded  with  the  agent  in  making 
a  false  statement,  he  shall  not  profit  by  the  fraud 
(Smith  V,  Insurance  Co.,  12  Harris,  320).  In 
the  printed  argument  for  defendant  in  error  it  is 
said  that,  at  the  time  of  insurance,  a  carpenter 
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shop  stood  directly  in  rear  of  the  house,  in  very 
close  proximity  to  it,  and  admittedly  hazardous. 
If  that  be  so,  it  was  a  breach  of  assured*s  war- 
ranty, and  by  its  express  terms  the  policy  was 
void  (Smith  v.  Insurance  Co.,  supra).  In  such 
case  defendant's  twelfth  point  ought  to  have 
been  affirmed.  But  the  evidence  of  Davidson 
is,  that  it  had  ceased  to  be  used  as  a  shop  before 
the  insurance,  and  was  to  be  removed  and  used 
for  a  dwelling ;  it  was  soon  after  removed. 

It  is  said  that  *'  it  was  admitted  that  the  erec- 
tion of  the  new  building  increased  the  risk ;" 
that  fact  was  conclusively  proved.  Thereupon 
it  is  urged  that  the  risk  of  fire  had  been  very 
much  diminished  by  the  removal  of  the  shop  and 
its  change  to  a  dwelling-house,  and  that  it  was  a 
question  for  the  jury  whether  the  risk  had  not 
been  as  much  lessened  by  the  removal  as  it  was 
increased  by  the  erection  of  the  new  building. 
This  view  was  adopted  by  the  Court,  and  so 
much  of  the  charge  as  relates  thereto  constitutes 
the  nth  assignment  of  error.  Some  respect 
should  be  paid  to  a  contract  of  insurance.  Here 
the  assured  warranted  that  he  gave  a  '*  full  and 
true  exposition  of  all  the  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the 
property,"  and  the  assurer  insured  the  policy  on 
condition  that  **  if  after  insurance  the  risk  shall 
be  increased  by  any  means  whatsoever,  .  .  .  and 
the  assured  shall  neglect  to  notify  the  company 
of  said  increased  risk,"  such  insurance  shall  be 
void.  The  risk  was  increased  by  act  of  the  as- 
sured himself;  the  Court  instructed  the  jury  that 
notice  was  not  given  to  the  Company.  This  in- 
struction is  not  here  for  review,  and  the  argument 
respecting  it  cannot  be  considered.  How,  then, 
could  there  be  a  recovery  on  the  policy?  Is  it 
according  to  the  spirit  of  the  contract,  to  say 
nothing  of  its  letter,  to  set  up  the  removal  of  a 
shop  which  he  had  warranted  was  not  there? 
**  The  purpose  of  requiring  a  warranty  is  to  dis- 
pense with  inquiry,  and  cast  upon  the  assured 
the  obligation  that  the  facts  shall  be  as  repre- 
sented. Compliance  with  his  warranty  is  a  con- 
dition precedent  to  any  recovery  upon  the  con- 
tract. It  is,  therefore,  that  the  materiality  of  the 
thing  warranted  is  of  no  consequence.  The  as- 
sured, by  his  warranty,  engages  that  whatever 
the  condition  of  things  when  he  makes  his  appli- 
cation, the  facts  shall  be  as  warranted  when  the 
policy  attaches."  (Per  Strong,  J.,  Insurance  Co. 
V.  Arthur,  6  Casey,  315.)  It  would  be  hard  to 
hold  Horan  to  the  letter  of  his  application  that 
no  shop  was  near  the  house  to  be  insured,  he 
having  promptly  removed  it.  Justice  demands 
that  the  warranty  be  treated  as  unbroken  when 
the  policy  attached  ;  it  is  unconscionable  to  use 
its  removal  as  a  diminishing  of  risk  and  set-off 
against  the  increased  risk  from  his  violation  of 
the  conditions  of  insurance.     The  company  did 


not  undertake  to  insure  the  house  on  the  basis 
that  it  was  **  in  very  close  proximity  to"  a  car- 
penter shop,  and  the  assured  must  accept  this 
fact,  or  the  consequences  of  a  broken  warranty. 
In  another  view  the  contract  was  made  in  refer- 
ence to  the  situation  and  surroundings  of  the 
property.  For  a  price  paid  by  one  party  the 
other  agreed  to  carry  the  risk.  They  did  not 
agree  that  the  assured  may  build  on  the  adjacent 
vacant  lot,  making  an  unbroken  line  of  buildings, 
and  remove  a  back  building.  It  might  be  quite 
easy  to  satisfy  most  persons  that  the  removal 
lessened  as  much  as  the  new  buildings  increased 
the  risk,  but  it  would  be  hard  to  satisfy  anybody 
that  after  such  change  the  risk  was  the  same  as 
contracted  for.  The  contract  provides  for  no- 
tice, assent,  or  cancellation,  in  case  of  increased 
risk.  After  the  change,  the  assurer,  if  notified, 
might  have  been  willing  to  continue  the  insurance 
with  or  without  additional  consideration,  or 
might  have  terminated  the  policy  and  refunded 
a  ratable  portion  of  the  premium.  It  is  not  for 
the  insured  alone  to  change  the  contract,  and 
the  Courts  cannot  do  it  for  him.  A  setting  up 
of  some  real  or  fancied  lessening  of  risk,  as  a  set- 
off" against  the  increased  risk  by  building  up  the 
vacant  lot,  could  not  have  been  apprehended 
when  the  contract  was  executed.  A  company 
which  would  submit  to  such  imposition  would 
soon  be  overburdened,  and  its  policies  become 
worthless  to  their  holders. 

The  proofs  of  loss  are  not  set  out  in  the  paper- 
book,  and  the  8th  and  9th  assignments  cannot 
be  considered.  The  Court  having  instructed  the 
jury  that  notice  was  not  given  to  the  company, 
no  other  assignments  require  remark.  Judgment 
reversed,  and  a  venire  facias  de  novo  awarded. 

Opinion  by  Trunkey,  J. 


Jan.  *79,  187.  Mar.  3,  1879. 

Snyder  v.  Laubach. 

Biils  and  notes — Lunatic  accommodation  in- 
dorser — Inquisition  after  date  of  indorsement 
— Bona  fide  holder  without  notice. 

An  accommodation  indoiscr  of  a  promissory  note, 
given  in  renewal  of  a  note  for  a  similar  amount  indorsed 
by  him  while  of  sound  mind,  who  was  found  by  inquisi- 
tion to  have  been  a  lunatic  at  the  time  of  indorsement  of 
the  renewal  note,  is  liable  to  a  bona  fide  holder  who  re- 
ceived ihe  note  before  the  inquisition  and  without  notice 
of  the  indorser's  lunacy. 

Lancaster  County  National  Bank  v,  Moore  (28  Sm. 
407),  and  Moore  v.  Lancaster  County  National  Bank  (3 
Weekly  Notes,  674),  followed. 

Error  to  the  Common  Pleas  of  Lehigh  County, 

Assumpsit,  by  Joseph  Laubach,  assignee  for 

the  benefit  of  creditors  of  the   Dimes  Saving 
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Institution  of  Bethlehem,  indorsee,  against 
Edwin  Snyder,  administrator  d,  b,  n,  of  Robert 
Yost,  deceased,  on  a  promissory  note  indorsed 
by  Robert  Yost  as  accommodation  indorser : — 

The  facts  were  these :  On  June  9,  1873,  J-  ^* 
Lilly  borrowed  from  the  Dimes  Saving  Institu- 
tion of  Bethlehem  the  sum  of  1 1500,  upon  his 
promissory  note  to  the  order  of  Robert  Yost, 
which  was  indorsed  by  Yost  as  an  accommoda- 
tion indorser.  To  secure  Yost  against  his  in- 
dorsement Lilly  upon  the  same  day  confessed 
judgment  to  Yost  for  the  amount  of  the  note, 
which  was  entered  up  on  the  next  day.  The  note 
was  renewed  every  three  months  until  some  time 
in  February,  1875,  when  Lilly  sold  the  store  and 
lot  of  ground  upon  which  the  judgment  was  a 
lien  to  William  H.  Buss,  who,  assuming  Lilly's 
indebtedness,  took  up  the  old  note  and* gave  the 
bank  in  its  place  his  own  note  for  1 1500 — to 
Yost's  order  and  with  Yost's  indorsement,  the 
latter  consenting  to  indorse  for  him. 

At  the  same  time  there  was  a  written  agree- 
ment between  Lilly  and  Buss  that  the  judgment 
given  to  secure  the  old  note  should  remain  a  lien 
on  the  above  real  estate,  as  collateral  security  for 
future  indorsements  of  the  note,  it  being  the 
same  debt.  Lilly  on  his  part  agreed  to  indem- 
nify Yost  against  his  indorsements  for  the  note. 
Yost  continued  to  indorse  for  Buss  up  to  Feb. 
16,  1876,  the  date  of  the  last  renewal.  Upon 
that  day,  when  Buss  took  the  note  to  Yost  for  his 
indorsement,  although  he  noticed  that  there  was 
something  wrong  with  Yost,  he  did  not  from  his 
conversation  think  him  crazy.  Buss  took  the  note 
to  the  bank,  which  accepted  it  and  returned  the 
old  note  cancelled.  An  inquisition,  under  yco- 
c^^d\n^delunaticoinquirendOy  on  April  15, 1876, 
found  Yo§t  a  lunatic  on  that  day,  and  to  have 
been  a  lunatic  five  months  previous.  On  May 
19,  1876,  the  bank  protested  the  note  for  non- 
payment, and  suit  was  afterwards  brought  against 
the  administrator  of  Yost,  the  latter  having  died 
in  1877.  The  administrator  refused  to  pay  the 
note  on  the  ground  that  his  intestate  was  of  un- 
sound mind  at  the  time  of  the  indorsement. 

There  was  no  evidence  to  charge  the  bank 
with  notice  of  his  lunacy.  On  the  contrary, 
Yost's  family  had  carefully  kept  his  disorder  a 
secret  from  the  world,  the  public  having  had  no 
knowledge  of  his  lunacy  before  the  day  of  the 
finding  of  the  inquisition. 

Upon  the  trial  the  defendant  offered  in  evi- 
dence the  record  of  the  proceedings  in  lunacy, 
showing  a  finding  on  April  15,  1876,  that  Yost 
was  then  insane,  and  had  been  so  for  ^y^  months 
previous.  Objected  to.  Objection  sustained. 
Exception. 

The  Court  (Harvey,  P.  J.)  in  sustaining  the 
objection,  said: — 

"The  Court  is  of  the  opinion  that  the  note  in 


suit  is  the  executed  contract  of  Robert  Yost,  de- 
ceased, and  as  the  offer  of  the  defendant  does  not 
propose  to  show  fraud  in  the  inception  and  con- 
summation of  the  contract  or  knowledge  on  the 
part  of  the  proper  officers  of  the  corporation  of 
the  Dimes  Saving  Institution  of  Bethlehem,  that 
Robert  Yost  was  of  unsound  mind  at  the  time 
of  the  making  of  the  contract  the  objection  must 
be  sustained.  The  rule  of  law  appears  to  be 
well  settled  that  where  a  loss  must  be  borne  by 
one  of  two  innocent  parties,  he  who  causes  the 
loss  must  bear  it  rather  than  he  who  suffers  it ; 
and  under  the  ruling  of  La  Rue  v,  Gilkyson  (4 
Barr,  375),  Lancaster  County  National  Bank  v. 
Moore  (28  P.  F.  Smith,  407,  and  2  Weekly 
Notes,  674),  the  Court  sustains  the  objection 
and  excludes  the  proof." 

The  defendant  offered  to  show  knowledge  of 
Yost's  insanity  on  the  part  of  one  of  the  trustees 
of  the  bank.  Objected  to  because  it  did  not 
appear  that  the  trustees  were  executive  officers  of 
the  bank  under  the  charter.  Objection  sus- 
tained.    Exception. 

Verdict  in  favor  of  the  plaintiff  for  Ji 597.87, 
and  judgment  thereon. 

The  defendant  took  this  writ  of  error,  assign- 
ing for  error,  inter  alia,  the  refusal  of  his  offers 
of  evidence. 

Preston  K,  Erdman  (with  whom  were  M.  C. 
Kline  and  C.  J.  Erdman),  for  the  plaintiff  in 
error. 

The  question  is  whether  an  accommodation  in- 
dorser, who  is  a  lunatic,  is  liable  on  his  indorse- 
ment. Insanity  was  found  by  the  inquisition, 
but  the  Court  below  held  that  the  contract  was 
executed,  and  that  insanity  was  no  defence.  It 
is  submitted  that  this  is  a  step  in  advance  of  the 
line  of  authorities  in  this  State.  The  cases  of 
La  Rue  v,  Gilkyson  (4  Barr,  375),  Beals  v.  See 
(10  Barr,  56),  and  Lancaster  County  National 
Bank  v,  Moore  (28  Sm.  407),  do  not  establish 
the  rule  that  an  insane  man  may  become  liable 
as  an  accommodation  indorser.  The  cases  are 
clearly  distinguishable,  for  there  the  lunatic  re- 
ceived the  full  consideration  and  benefit  of  the 
contract,  while  in  this  case  the  contract  is  for 
a  future  contingent  liability,  without  any  con- 
sideration whatever.  And  further,  in  those 
cases,  the  parties  seeking  to  enforce  the  contract 
dealt  with  the  lunatic  personally,  which  was  no  t 
the  case  here.  The  bank  cannot  plead  want  of 
notice,  for  the  intestate  was  one  of  the  trustees 
of  the  bank.  The  Court  ruled  out  the  offer  to 
prove  by  one  of  the  trustees  knowledge  of  Yost's 
insanity,  on  the  ground  that  the  trustees  were 
not  executive  officers  of  the  bank.  But  by  the 
charter  the  trustees  were  required  to  approve  in- 
dorsements, securities,  etc.  Knowledge  of  a 
material  fact  imparted  by  a  bank  director  to  the 
board,  is  notice  to  the  bank. 
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Bank  of  Pittsburgh  v.  Whitehead,  lo  W.  397. 
The  charge  of  the  Court  that  there  was  not 
sufficient  evidence  of  notice,  was  equivalent  to 
an  instruction  that  there  was  no  evidence  of 
knowledge  of  insanity.  The  evidence  should 
have  been  submitted  to  the  jury  so  as  to  leave 
them  free  to  decide. 

Cummings  v,  Williamsport,  3  Nonris,  472. 

Burke  ZA.  Maxwell,  31  Sm.  152. 
W,  E,  Doster,  for  the  defendant  in  error. 
The  distinction  between  a  lunatic  maker  and 
a  lunatic  indorser  of  a  note,  however  correct,  is 
inapplicable  in  this  case,  for  here  the  contract 
was  made  originally  while  the  indorser  was  un- 
doubtedly sane.  An  evidence  of  his  sanity  lay 
in  the  fact  that  he  demanded  and  received  se- 
curity from  the  maker  by  way  of  a  judgment. 
The  charter  of  the  bank  imposed  no  duty  upon 
the  trustees  in  regard  to  indorsement  of  notes, 
etc.  It  is  well  established  that  notice  to  a  cor- 
porator is  not  notice  to  the  corporation  unless 
the  corporator  were  constituted  an  organ  of  com- 
munication between  the  corporation  and  parties 
dealing  with  it. 

Wilson  V.  McCullough,  ii  Harris,  440. 
Strong  expressions  of  opinion  by  a  Judge  to 
the  jury  are  tolerated,  and  the  Supreme  Court 
will  not  reverse  where  the  case  is  left  fairly  to 
the  jury. 

Bitner  v.  Bitncr,  15  Sm.  347. 
This  case  is  ruled  by — 

The  Lancaster  County  National  Bank  v,  Moore,  28 
Sm.  407. 

Moore    v,    Lancaster    County    National    Bank,    2 
Weekly  Notes,  674. 

March  24,  1879.  The  Court.  However  it 
might  have  been  had  the  note  in  suit  been  an 
original  note  indorsed  by  the  alleged  lunatic  for 
the  accommodation  of  Buss,  yet  the  case  was 
different  when  it  appeared  that  it  was  a  renewal 
of  a  note  for  a  similar  amount  upon  which  he 
was  also  an  accommodation  indorser.  There 
had  been  several  renewals,  at  each  of  which  as 
well  as  the  execution  of  the  first  note,  Yost  was 
unquestionably  of  sound  mind.  He  had  taken 
and  held  a  judgment  asjainst  the  original  maker 
as  collateral  security  for  the  note.  Yost  was 
clearly  liable  on  the  note  of  which  the  note  in 
suit  was  a  renewal.  There  was  full  considera- 
tion therefor,  and  the  case  is  directly  within 
the  decisions  of  this  Court  in  Lancaster  County 
National  Bank  v.  Moore  (28  P.  F.  Smith,  407), 
and  Moore  v.  Lancaster  County  National  Bank 
(2  Weekly  Notes,  674).  The  assignments  of 
error  are  not  sustained. 

Judgment  affirmed. 

Per  Curiam. 


July,  *77,  129.  Jan.   10,1879. 

City  to  use  of  O'Rourke  v.  Phila.  &  Reading 
R.  R.  Co. 

Municipal  claim — Paving  in  Philadelphia — Sekc- 
Hon  of  paver  by  majority  of  property  owners^ 
Revocation  of  such  selection^  prior  to  award  of 
contract^  effect  of, 

A  city  ordinance  authorized  the  Highway  Department 
"  to  enter  into  a  contract  with  a  competent  paver,  who 
shall  be  selected  by  a  majority  of  owners  of  property' 
fronting  on  the  streets  to  be  paved.  A  majority  of  such 
property  owners  signed  a  paper  selecting  the  equitable 
plaintiff  as  such  paver;  but  before  the  award  of  any  coo- 
tract  to  him,  a  large  number  of  them  signed  a  formal  rcro- 
cation  of  such  selection,  thus  leaving  the  remainder  of  die 
signers  in  the  minority;  they  notified  the  Highway  De- 
partment and  the  plaintiff  of  the  revocntion,  and  opposed 
the  award  oT  a  contract  to  him.  Notwithstanding  this,  the 
contract  was  awarded  to  the  plaintiff,  who,  in  the  face  of 
notice  that  his  claim  would  be  contested,  did  the  work, 
and  subsequently  issued  writs  of  scire  facias  to  recover  the 
cost: 

Htld  (affirming  the  judgment  of  the  Court  below),  that 
the  plaintiff  was  not  entitled  to  recover. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

The  facts  of  this  case,  and  the  opinion  of 
Thayer,  P.  J.,  in  the  Court  below,  were  fully 
reported  4  Weekly  Notes,  226,  q.  r. 

The  plaintiff  took  this  writ  of  error,  assigning 
for  error  the  entry  of  judgment  for  defendant  on 
the  point  reserved. 

David  IV.  Sellers,  for  plaintiff  in  error. 

The  selection  was  coupled  with  an  interest;  it 
was  a  contract  in  writing,  inter  partes,  that  the 
plaintiff  should  secure  the  contract,  and  was  int- 
vocable. 

Thomas  Hart,  Jr.  ^  for  defendant  in  error. 

January  27,  1879.  The  Court.  Nothing,  wc 
think,  can  be  added  to  the  opinion  of  Judge 
Thayer,  upon  the  point  reserved  in  the  Court 
below,  and  upon  that  opinion — 

Judgment  affirmed. 

Per  Curiam. 

\Cf  City  to  use  of  O'Rourke  v.  Kays,p0si,  p.  468.] 


(t^ommon  pieaij— fEquitj. 

C.  P.  of  McKean  Co.  .  Oct.  1879. 

Dunlap  V.  Riddell  et  al. 

Equity  jurisdiction — Bill  in  the  nature  of  a  bill t9 
stay  waste —  Oil  lease — Flowing  we  11^- Appoint- 
ment of  receiver  to  take  flowing  oil,  pendit^  <w 
ejectment  to  decide  right  of  possession  under  m 
oil  lease — Security. 
Motion  for  appointment  of  a  rcctiyer  pendente 

lite. 
Hewing  on  bill,  answer  and  affidavits. 
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Bill  in  equity,  setting  forth  that  under  a  cer- 
tain oil  lease  executed  by  E.  B.  Welsh,  the 
owner  of  the  fee,  lessor,  and  one  Cline,  lessee, 
under  whom  the  plaintiff  claims,  the  plaintiff  is 
entitled  to  the  exclusive  right  to  enter,  mine, 
and  bore  for  oil  on  the  premises  in  question,  and 
that  he  had  taken  possession  under  the  lease  for 
that  purpose ;  that  soon  afterwards  the  defend- 
ants entered  upon  the  land  and  began  to  drill  an 
oil  well,  and  continued  until  they  struck  oil, 
when  the  well  proved  to  be  a  "flowing  well," 
and  produced,  and  is  still  producing  large  quan- 
tities of  oil,  **  flowing  from  natural  causes," 
without  the  aid  of  a  pump  or  other  mechanical 
device ;  that  the  defendants  receive  and  dispose 
of  the  oil  for  their  own  benefit ;  that  the  plaintiff, 
soon  after  the  defendants  took  possession,  brought 
an  action  of  ejectment  against  them,  which  is 
still  pending.  The  bill  prayed  the  appointment 
of  a  receiver  to  take  charge  of  the  oil  as  it  flows 
from  the  well,  until  the  determination  of  the 
said  action  of  ejectment. 

The  defendants  in  their  answer  admitted  the 
existence  of  the  lease  under  which  the  plaintiff 
claims,  and  that  they  knew  of  its  existence  when 
they  acquired  their  title,  but  they  deny  its  validity 
and  allege  that  it  had  then  become  null  and  void 
by  reason  of  non-compliance  with  its  terms  on 
the  part  of  Cline  and  those  holding  under  him. 
They  also  admitted  the  drilling  of  the  flowing 
well,  and  that  they  receive  its  production,  but 
averred  full  title  in  themselves,  and  denied  the 
jurisdiction  of  the  Court  to  grant  a  receiver 
pending  the  ejectment  and  before  final  hearing. 

C,  B,  CurtisSy  and  David Sterrett,  for  plaintiff. 

Byron  D,  Hamlin  &*  Son^  for  defendant. 

Oct.  25,  1879.  The  Court  (after  reciting 
the  facts  substantially  as  above).  There  is 
therefore  a  serious  controversy  on  the  plaintiff's 
title  such  a  one  as  might  induce  us  to  refuse  an 
application  for  an  injunction  based  upon  it. 
Ought  this  uncertainty  about  the  result  of  the 
action  of  ejectment  to  prevent  the  appointment  of 
a  receiver  ?  This  is  one  question  and  it  is  by  no 
means  free  from  difficulty.  The  power  to  stay 
waste  pending  an  action  of  ejectment  is  well  set- 
tled and  has  been  the  subject  of  considerable 
legislation  in  this  State.  All  that  is  necessary  to 
entitle  the  plaintiff  in  an  action  of  ejectment  to 
the  writ  of  estrepement  is  an  affidavit  that  waste 
is  being  committed  on  the  premises  sought  to  be 
recovered.  The  writ  enables  him  to  prevent  the 
cutting  of  timber  trees  and  to  prevent  the  re- 
moval of  the  logs  and  timber  from  the  premises. 
Quarrying  and  mining  may  be  stopped,  and  the 
removal  of  coal,  etc.  etc.,  are  prevented  in  the 
same  manner.  No  showing  of  a  title  is  neces- 
sary. It  is  only  necessary  that  an  action  be 
pending  for  the  recovery  of  land,  that  waste 
should  be  attempted  by  the  defendant,  and  that 


security  be  given  to  indemnify  the  defendant 
against  loss  by  reason  of  the  writ  of  estrepement. 
The  writ  then  issues,  and  all  operations  on  the 
land  by  which  its  value  is  impaired,  are  brought 
to  an  end.  But  the  defendant  may  have  the 
writ  dissolved  if  he  so  desires,  not  by  calling  on 
the  plaintiff  to  make  an  exhibit  of  his  title,  that 
its  value  may  be  estimated  before  the  trial,  but  by 
giving  bond  with  sureties  to  be  approved  by  the 
Court,  or  a  law  judge  thereof,  conditional  to 
indemnify  the  plaintiff  for  all  loss  to  him  by  reason 
of  the  removal  of  the  timber,  coal,  ore,  etc.  etc., 
in  case  of  his  recovery  in  the  action.  This,  as  to 
the  ordinary  modes  of  waste,  furnishes  a  com- 
plete protection  to  the  plaintiff  and  provides 
equally  for  the  case  of  the  rights  of  the  defend- 
ant. 

The  case  of  petroleum  oil  is  not,  however,  suf- 
ficiently provided  for  by  the  statutes  relating  to 
waste.  An  estrepement  will  doubtless  justify  the 
sheriff  in  arresting  the  work  of  drilling  an  oil 
well  on  the  land  described  in  it.  If  the  well  was 
finished  but  the  oil  could  be  obtained  from  it 
only  by  pumping,  the  writ  might  justify  the 
sheriff  in  preventing  the  raising  of  the  oil  to  the 
surface ;  but  what  shall  be  done  with  a  flowing 
stream  of  oil?  The  sheriff  cannot  prevent  its 
coming  to  the  surface,  and  when  there  it  must  be 
taken  care  of  or  lost.  To  prevent  the  defendant 
from  taking  care  of  it  by  virtue  of  a  writ  of 
estrepement  is  not  to  prevent  but  to  commit 
waste. 

What  then  ?  Shall  the  defendant,  because 
he  is  in  possession,  be  allowed  to  take  all  that 
is  valuable  out  of  the  land  in  this  way,  and  leave 
the  plaintiff  to  an  action  for  mesne  profits?  An 
action  for  mesne  profits  was  not  designed  to 
furnish  a  remedy  for  waste.  If  it  had  been,  the 
writ  of  estrepement  would  not  have  been  neces- 
sary. But  mesne  profits  are  the  ordinary  fruits  of 
tillage,  the  rents,  issues,  and  profits  that  result 
from  the  usual  modes  of  occupying  the  lands  and 
tenements  in  controversy.  These  must  be  pro- 
vided for  because  the  tenant  cannot  be  deprived 
of  these  without  depriving  him  of  the  possession 
which  he  is  defending  in  this  action.  Hence 
the  plaintiff,  if  he  recovers  the  possession,  may 
recover  for  the  profits  which  should  have  been 
his,  but  which  were  necessarily  received  by  the 
defendant  while  his  possession  lasted.  Waste, 
however,  stands  upon  different  ground.  It  is  not 
incident  to  the  occupancy.  It  is  a  destruction 
of  the  value  of  lands  and  tenements.  Oil  land  is 
valuable  for  the  oil  it  contains,  as  coal  land  is  for 
its  coal,  or  timber  land  for  its  timber.  Now  we 
can  stop  the  drilling  of  wells  by  the  writ  of 
estrepement,  but  if  the  drill  reaches  the  oil-bear- 
ing rock  before  the  sheriff  reaches  the  ground 
with  his  writ,  the  oil  will  come  to  the  surface 
without  further  help  from  the  defendant. 
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We  must  then  allow  the  defendant  to  receive 
and  appropriate  what  constitutes  the  whole  value 
of  the  land,  or  we  must  preserve  it  for  the  suc- 
cessful litigant  so  that  his  verdict  shall  not  be 
fruitless  when  obtained.  The  application  now 
before  us  is  made  for  this  purpose,  and  we  are 
asked  to  appoint  a  receiver  to  prevent  the  de- 
fendants from  carrying  off,  not  mesne  profits  of 
the  land,  but  the  whole  of  the  oil,  and  therefore 
the  whole  value,  from  the  land  in  controversy. 
In  granting  it  we  express  no  opinion  upon  the 
title.  The  question  is  whether  the  plaintiff  shall 
have  what  he  recovers  if  he  gets  a  verdict.  If 
the  trial  can  be  a  little  delayed  the  land  can  be 
drained  of  its  oil,  and  its  further  operation  as  oil 
territory  be  useless.  The  plaintiff  does  not  claim 
the  soil.  His  lease  is  only  for  oil  purposes,  and 
this  may  be  entirely  destroyed  by  simply  per- 
mitting the  defendant  to  receive  the  oil  as  it 
flows  from  the  open  wells.  For  such  an  injury 
trespass  for  mesne  profits  is  no  adequate  remedy, 
for  not  mesne  profits  only,  but  the  entire  corpus 
of  the  subject  of  litigation  is  gone. 

Such  a  result  could  not  happen  as  to  waste 
of  any  other  description,  and  we  think  it  ought 
not  to  be  permitted  as  to  petroleum  oil.  Where 
we  cannot  stop  the  waste  we  should  preserve  so 
far  as  possible  the  value  of  the  oil  removed,  for 
the  real  owner.  This  seems  to  us  to  involve  no 
hardship.  It  is  just  towards  the  parties  to  the 
litigation  and  its  tendency  will  be  to  discourage 
rash  and  forcible  efforts  to  seize,  or  to  maintain, 
the  possession  of  land  when  the  title  is  a  subject 
of  controversy. 

For  these  reasons  we  are  led  to  the  conclu- 
sion that  we  should  treat  this  bill  as  in  effect  a 
bill  to  stay  waste.  We  appoint  the  receiver  to 
preserve  for  the  owner  the  value  of  the  oil  that 
flows  without  help  from  the  open  well  on  the 
land  in  controversy.  Since  we  cannot  stop  the 
oil  on  its  way  to  the  surface,  we  must  save  it  for 
him  to  whom  the  verdict  in  the  action  shall  give 
it.  But  that  the  defendants'  possession  may  not 
be  interfered  with  unnecessarily  we  shall  make  an 
order  in  such  manner  as  enable  the  defendants  to 
give  security  precisely  as  if  a  writ  of  estrepement 
had  issued.  If  the  security  be  given,  the  order 
for  the  appointment  of  a  receiver  will  become 
inoperative. 

And  now,  October  25,  1879,  on  hearing  the 
bill,  answer,  and  proofs,  and  the  arguments  of 
counsel  in  this  cause,  on  consideration  thereof 
it  is  ordered,  adjudged,  and  decreed :  That  E. 
P.  Whitcomb  is  hereby  appointed  receiver  to 
take  charge  of  the  oil  flowing  from  the  open  well 
described  in  plaintiff's  bill,  and  to  dispose  of  the 
same  from  time  to  time  as  the  Court  shall  direct, 
said  receiver  to  give  bond  with  sureties  to  be 
approved  by  Judge  W.  S.  Brownell  in  the  sum 
of  three  thousand  dollars  for  the  faithful  perform- 


ance of  his  duties.  No  order  to  issue  to  said 
receiver  until  the  plaintiff  shall  give  bond  with 
surety  or  sureties  to  be  approved  by  Judge 
Brownell  as  aforesaid  in  the  sum  of  one  thousand 
five  hundred  dollars  conditioned  that  the  said 
plaintiff  shall  fully  indemnify  the  defendants 
against  loss  and  damage  by  reason  of  the  ap- 
pointment of  said  receiver.  If  the  defendants 
shall  within  twenty  days  from  and  after  the  filing 
of  this  decree  give  bond  with  sureties  to  be 
approved  by  Judge  Brownell  as  aforesaid  in  the 
sum  of  three  thousand  dollars  conditioned  to 
account  for  all  oil  received  from  the  said  well 
from  and  after  the  date  thereof,  to  the  said  plain- 
tiff in  case  he  shall  recover  in  the  action  of  eject- 
ment set  out  in  his  bill,  then  no  order  shall  issue 
to  the  said  receiver. 
Opinion  by  Williams,  P.  J. 


©ommon  IJleas— Hato. 


C.  P.  No.  2.  Sept.  15, 1879. 

Cooper  V.  Wallace  et  ux. 
Affidavit  of  defence  laiv — Suit  for  necessaries 

against  married  woman — Judgment  cannot  be 

taken  for  want  of  an  affidavit  of  defence  in 

such  a  case — Practice, 

Rule  for  judgment. 

Assumpsit  upon  a  book  account  against  Wal- 
lace and  wife,  for  goods  purchased  by  the  wife. 

Appended  to  the  copy  filed  were  the  aver- 
ments that  the  goods  were  "  for  the  personal 
wear  of  the  said  Sarah  A.  Wallace,"  and  that 
they  were  **  sold  and  delivered  for  nece^aries  in 
the  family." 

The  defendant,  Sarah  A.  Wallace,  filed  a  sug- 
gestion that  she,  being  a  feme  covert,  was  not 
bound  to  file  an  affidavit  of  defence. 

Harrington,  for  the  rule. 

Mitchell,  J.  There  can  be  no  judgment 
for  want  of  an  affidavit  of  defence  against  a 
married  woman  in  a  suit  for  necessaries.  The 
question  of  what  are  necessaries,  is  for  the  jury. 

Rule  discharged. 

fSec  Eisenbery  v.  Negus,  2  Weekly  Notes,  445; 
Williams  v.  Coward,  I  Grant,  21 ;  Scott  v,  Wilmcr,  I 
Weekly  Notes,  41.] 


C.  P.  No.  4.  June  9, 1879- 

City  to  use  of  O'Rourkc  v.  Hays. 

Municipal  claim — Paving — Failure    to  comptf 

with  conditions  of  ordinafue — A  lien  filed  j(^ 

1     paving  done  under  a  contract  entered  into  with 
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a  person  not  the  choice  of  the  property  o^vners^ 
as  required  by  ordinance^  is  invalid^  and  is  not 
cured  by  a  subsequent  ordinance  ratifying  ^^all 
contracts  .  .  .  under  which  work  has 
been  done  under  resolution  or  ordinance 
authorizing  the  same,** 

Sur  demurrer  to  replication. 

Sci.  fa.  sur  claim  for  paving  on  Lehigh  Avenue, 
for  which,  by  an  ordinance  of  city  councils,  the 
Highway  Department  was  directed  to  enter  into 
a  contract  with  a  paver  to  be  chosen  by  a 
majority  of  the  property  owners.  Michael 
O'Rourke  was  so  chosen,  but  his  selection  was 
revoked,  after  which,  however,  the  department 
made  the  contract  with  him ;  and  he  actually  did 
the  work  and  filed  his  claims.  Subsequently 
councils  passed  an  ordinance,  approved  Decem- 
ber 3,  1878,  that  **all  contracts  for  paving 
streets  entered  into  by  the  Department  of  High- 
ways, under  which  work  has  been  done  under 
resolution  or  ordinance  authorizing  the  same,  be 
and  are  hereby  ratified  and  approved."  The 
paver  thereupon  issued  a  sci.  fa.  against  the 
property,  of  which  Hays  was  reputed  owner,  and 
the  latter  pleading,  inter  alia,  that  O'Rourke  was 
not  a  paver  selected  according  to  ordinance,  he 
replied,  setting  forth  the  ratifying  ordinance  of 
Dec.  3,  1878,  to  which  the  defendant  demurred. 

Thomas  Hart.Jr,,  for  the  demurrer. 

The  contract  in  question  was  decided  to  be 
void,  and  the  lien  invalid,  in  the  case  of  City  to 
use  of  O'Rourke  v.  Phila.  &  Reading  R.  R.  Co. 
(C.  P.  No.  4,  4  Weekly  Notes,  226;  affirmed 
in  Supreme  Court,  see  ante,  p.  466.) 

As  against  this  defendant,  the  ordinance  could 
not  validate  the  contract,  and  make  that  a  lien 
which  was  none  before  its  enactment.  The  con- 
tract was  only  to  be  entered  into  with  one  who 
filled  the  position  of  being  the  choice  of  the 
property  owners.  O'Rourke  not  filling  that  posi- 
tion, there  was  here  no  contract  at  all,  and  this 
fact  is  unalterable. 

Sellers,  contra. 

The  original  ordinance  directed  the  paving 
and  keeping  in  repair  of  certain  streets,  as  well 
as  how  the  contract  should  be  awarded.  The 
city's  agent,  which  is  the  Highway  Department, 
makes  a  contract  which  is  defective,  and  the  city 
ratifies  her  agent's  contract.  The  lien  arises 
from  the  doing  of  the  work,  and  not  from  the 
contract.  The  contract  is  merely  the  selection 
of  the  workman.  It  is  true,  the  Supreme  Court 
decided  the  selection  to  be  erroneous;  but  as 
the  whole  matter  of  paving  rested  exclusively 
with  the  city,  the  work  done  could  be  adopted, 
and  the  vigor  of  the  lien  remain.  It  was  entirely 
ex  gratid  that  councils  gave  owners  the  right  to 
select  pavers.  The  city  can  direct  the  contract 
to  be  made  with  a  paver  selected  by  property 


owners,  and  then  recall  the  privilege  and  order 
it  to  be  given  to  some  one  else. 

Dickinson  et  at.  v.  Peters,  6  Weekly  Notes,  458. 

The  owner  of  property  fronting  on  a  street  is 
liable  for  paving,  which  can  be  ordered  at  any 
time  by  the  city ;  and  a  lien  is  given  from  the 
time  the  work  is  done  as  a  remedy  for  collecting 
this  debt.  Subsequent  legislation  affecting  the 
remedy  only,  is  permitted  and  valid. 
Bolton  V.  Johns,  5  Barr,  145. 

Thomas  Hart,Jr,,  in  reply. 

In  Dickinson  v,  Peters,  the  original  ordinance 
was  repealed. 

In  Bolton  v,  Johns,  the  liability  was  subsisting 
by  reason  of  a  contract  between  the  parties ; 
here  the  work  was  done  under  a  contract  not 
ordered  by  the  city,  and  void. 

C.  A.  V. 

June  20,  1879.  The  Court.  Judgment  for 
the  defendant  on  the  demurrer. 


C.  P.  No.  4,  June  17,  1879. 

Trotter  v.  Page. 

Implied  covenant  from  the  words  ^^  grant,  bar- 
gain, and  seir* — Assessment  on  account  of 
benefit  from  opening  of  street  is  an  encumbrance 
suffered  by  the  grantor,  if  taking  place  during 
his  ownership,  although  no  claim  be  filed  before 
execution  of  deed—^Act  of  May  28,  171S — 
What  is  an  encumbrance. 

Motion  by  defendant  for  judgment  on  point 
reserved,  notwithstanding  verdict. 

This  was  an  action  upon  the  covenant  arising 
from  the  words  **  grant,  bargain,  and  sell,"  in  a 
deed  from  defendant  to  plaintiff,  dated  May  31, 
1875.  Plaintiff  was  obliged  to  pay  the  amount 
assessed  upon  the  property  on  account  of  bene- 
fit resulting  from  the  opening  of  certain  streets. 
The  assessment  had  been  made  and  the  streets 
actually  opened,  prior  to  the  execution  of  the 
deed,  although  the  municipal  claim  was  not  filed 
until  Dec.  15  following.  The  Court(BRiGGS,  J.; 
directed  a  verdict  for  plaintiff,  reserving  the 
point  whether  at  the  time  of  making  the  deed 
there  was  an  encumbrance  on  the  property  suf- 
fered by  the  opening  of  the  streets. 

D,  IV,  Sellers,  for  the  motion. 

Thomas  Hart,Jr,,  contra. 

An  assessment  which  became  a  lien  before  the 
execution  of  a  deed,  is  within  the  Act  of  1715, 
under  which  the  covenant  is  implied,  although 
the  work  was  not  finished. 

Shafler  v,  Greer,  6  Weekly  Notes,  323. 

The  word  **  encumbrance"  is  not  confined  to 
cases  of  lien. 

Rawie  on  Covenants  for  Tide,  4th  edit.  94. 
Seitzinger  v.  Weaver,  i  RawIe,  377. 
McKennan  v.  Doughman,  I  P.  &  W.  417.  ^ 

The  covenant  against  encumbrances,  extend- 


Digitized  by 


Google 


470 


WEEKLY  NOTES  OF  CASES. 


ing  to  all  adverse  claims  which  may  diminish  the 
value  of  the  estate  to  the  tenant,  is  broken  if  the 
land  has  become  liable  to  be  assessed  by  reason 
of  the  action  of  the  proper  authorities. 

Cochran  v.  Guild,  io6  Mass.  29. 

Alwy  V,  Hunt,  48  111.  45. 

Jones  V.  The  Aldermen,  104  Mass.  461.; 

Blackie  r.  Hudson,  117  Mass.  181. 

Can  V.  Dooley,  119  Mass.  294 

C.  A.  V. 
July  12,  1879.     Judgment  for  plaintiflf  on  the 
point  reserved. 


©rj>Tjans'  €ourt. 


Sept  25, 1879. 
Bucknor's  Estate. 
Petition  for  revie^v — Act  of  October  ij,  1840 — 
Power  of  Court  to  correct  or  amende- Attach- 
ment execution — Set-off  of  debts  due  by  distri- 
butee against  distributive  share — Statute  of 
limitations —  Whether  suspended  by  the  pend- 
ency of  proceedings  in  bankruptcy — Bankrupt 
Act, 

Sur  petition  for  review  and  demurrer. 
The  petirton  of  William  A.  James,  adminis- 
trator, set  forth  that  Archimedes  J.  Bucknor, 
Sr.,  died  intestate  on  the  13th  day  of  Decem- 
ber, A.  D.  1877,  and  that  letters  of  administra- 
tion on  his  estate  were  granted  to  William  A. 
James,  the  petitioner.  The  decedent  left  sur- 
viving him  a  widow  and,  among  other  children, 
Archimedes  J.  Bucknor,  Jr.,  who  had  formerly 
been  a  member  of  the  firm  of  Bucknor,  McCam- 
mon  &  Co.  In  October,  1870,  the  firm  were 
adjudged  bankrupts.  At  this  time  the  decedent 
was  a  creditor  of  theirs  for  over  J  13,000,  which 
debt  he  proved  before  the  register  in  bankruptcy. 
Proceedmgs  were  continued  through  several 
years,  but  the  debts  of  the  firm  were  never  dis- 
charged. During  the  pendency  of  the  bankrupt 
proceedings,  F.  F.  Milne  obtained  judgments 
amounting  to  over  1 11,000,  against  the  firm, 
and  subsequently  attached  the  share  of  A.  J. 
Bucknor,  Jr.,  in  his  father's  estate,  summoning 
the  petitioner  as  garnishee.  In  November,  1878, 
A.  J.  Bucknor,  Jr.,  also  died. 

Upon  the  audit  of  the  account  of  the  admin- 
istrator of  A.  J.  Bucknor,  Sr.,  the  Court  desig- 
nated, among  others,  the  amount  of  the  share  of 
A.  J.  Bucknor,  Jr. ,  but  refused  to  order  any  dis- 
tribution of  it,  or  consider  any  of  the  questions 
relating  to  his  indebtedness  to  the  decedent's 
estate,  instructing  the  accountant  to  retain  the 
full  share  until  after  the  determination  of  the  at- 
tachment suits  then  pending,  when  the  amount 
due  him  would  be  definitely  determined.     The 


petitioner  is  advised  that  the  adjiKlication  of 
the  Orphans'  Court  will  be  set  up  as  conclusive 
of  the  amount  of  the  share  due  A.  J.  Bucknor, 
Jr.,  and  remaining  in  his  hands  as  garnishee, 
whereas  in  fact  he  is  entitled  to  have  the  Or- 
phans' Court  consider  and  expressly  pass  upon 
the  question  whether  or  not  the  debt  due  to  the 
decedent  from  the  firm  of  which  the  said  A.  J. 
Bucknor,  Jr.,  was  a  member,  cannot  be  setoff 
against  his  share,  and  the  amount  actually  due 
him  from  his  father's  estate  determined  with 
reference  to  these  facts.  The  petition  also  al- 
leges, as  new  matter,  the  discovery  of  a  due  bill 
of  A.  J.  Bucknor,  Jr.,  to  the  decedent  for 
|io,ooo,  dated  in  1867,  which,  if  an  advance- 
ment, should  still  further  reduce  his  distributive 
share,  and  concludes  with  a  prayer  for  a  citation 
on  the  administrator  of  Archimedes  J.  Bucknor, 
Jr.,  and  all  other  persons  interested,  to  show 
cause  why  the  adjudication  should  not  be  modi- 
fied or  opened,  and  the  questions  above  set  forth 
passed  upon. 

F.  F.  Milne,  the  attaching  creditor,  demurred 
to  the  petition  on  the  ground  that  it  does  not 
set  forth  any  error  of  law  or  fact  apparent  on 
the  face  of  the  record  which  requires  a  review 
and  modification,  nor  does  it  allege  any  new 
matter  or  evidence  which  was  not  before  the 
Court  at  the  time  the  adjudication  was  made,  and 
which  would  justify  the  Court  in  reconsidering 
it ;  that  the  indebtedness  of  the  distributee  to 
the  decedent  is  barred  by  the  statute  of  limita- 
tions ;  that  there  is  other  property,  real  estate, 
out  of  which  this  debt  can  be  recovered,  if  in- 
deed it  be  recoverable  at  all,  and  that  these  fads 
being  known  to  the  Court  at  the*  time,  the  ad- 
judication is  final  upon  all  matters  before  it  while 
fixing  the  share  of  the  distributee  subject  to  the 
rights  of  an  attaching  creditor. 

Samuel  Gustine  Thompson ,  for  petitioner. 
An  attaching  creditor  stands  in  the  shoes  of 
the  distributee. 

Strong  V,  Bass,  1 1  Cas.  333. 
The  distributee  being  indebted  to  the  decedent 
at  the  time  of  his  death  in  an  amount  exceeding 
his  share,  is  not  entitled  to  anything. 
Springer's  Appeal,  5  Cas.  210. 
Wallace  v,  Keyser,  i  P.  F.  Sm.  497. 
Bouslough  V.  Bousloughy  18  lb.  495. 
The  administrator  is  entitled   to   retain  the 
share  of  a  distributee  who  is  a  member  of  a  firm 
indebted  to  the  estate,  and  set  off  against  it  the 
firm  debt. 

Thompson's  Appeal,  6  Wr.  357. 
Smith  V.  Smith,  7  Jurist,  N.  S.  1 140. 
Proceedings  in  bankruptcy  do  not  discharge 
the  debt,  and  the  pendency  of  them  suspends 
the  running  of  the  statute  of  limitations. 

Blumenstein  on  Bswkmplcy,  p.  240,  and  cases  there 
cited. 
Neither  does  the  statute  run  against  advance- 
ments. 
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Filling's  Appeal,  3  Weekly  Notes,  252. 
The  adjudication  should  be  opened  and  the 
questions  determined  because  of  mistake. 

Act  of  I3lh  October,  1840,  Br.  Purd.  Dig.  p.  1109, 
pi.  49. 

Bishop's  Appeal,  10  Barr,  471. 

George's  Appeal,  2  Jones,  261. 

Riddle's  Appeal,  7  Harr.  431. 
A  petition  to  review  is  founded  on  equitable 
principles,  and  is  never  allowed  to  stand  on 
strict  law  and  against  equity. 

Bishop's  Appeal,  2  Cas.  470. 

Stevenson's  Appeal,  8  lb.  324, 

Baggs's  Appeal,  7  lb.  514. 

Metz's  Appeal,  1 1  S.  &  R.  204. 

Kimber's  Appeal,  13  P.  F.  Sm.  322. 

Nevin's  Appeal,  7  Phila.  506. 

Russell's  Appeal,  10  Cas.  258. 

Dennison  v,  Goehring,  6  Barr,  403. 

BessingeHs  Estate,  5  Weekly  Notes,  320. 

Howell's  Estate,  5  lb.  430. 
M.  Arnold,  for  demurrer. 
It  is  well  settled  that  a  petition  for  a  review 
will  not  be  granted  unless  there  is  some  error  in 
fact  or  law  apparent  upon  the  face  of  the  record. 
The  Act  of  1840  did  not  change  the  principles, 
it  simply  limited  the  time  in  which  a  review  can 
be  allowed  to  five  years. 

In  this  case  the  petitioner  is  virtually  asking 
for  a  new  trial  to  admit  evidence  which  was 
known  and  •  could  have  been  presented  at  a 
former  hearing.  The  first  account  was  adjudi- 
cated on  October  24,  1878,  reopened  and  read- 
judicated  November  14,  1878,  and  confirmed 
absolutely  November  30,  1878  ;  the  second  ac- 
count was  adjudicated  on  February  24,  1879, 
and  confirmed  absolutely  March  6,  1879.  The 
attachment  was  levied  on  January  24,  1878,  and 
was  brought  to  the  attention  of  the  Court  at  the 
time  of  the  audits,  and  the  share  of  the  distribu- 
tee was  awarded  subject  to  it. 

The  indebtedness  which  is  sought  to  be  set  off 
against  the  share  of  the  distributee  is  barred  by 
the  statute  of  limitations. 

Levering  v.  Riltenhouse,  4  Whart.  130. 

Wallace  v.  Keyser,  i  P.  F.  Sm.  493. 

Hughes's  Appeal,  7  lb.  179. 
Proving  a  debt  under  the  provisions  of  the 
Bankrupt  Act  does  not  toll  the  running  of  the 
statute,  or  prevent  bringing  suit.  If  the  deced- 
ent had  wished  to  preserve  his  right  of  petition 
intact  against  the  running  of  the  statute,  it  was 
his  duty  to  have  brought  suit ;  now  that  more 
than  six  years  have  elapsed  since  the  right  ac- 
crued, it  is  too  late  either  to  bring  suit  or  use 
the  claim  as  matter  of  set-off. 

Oct.  4,  1879.  The  Court.  The  petition  in 
substance  avers,  that  when  distribution  of  the 
balance  shown  by  the  accoimts  of  the  petitioner 
as  administrator  of  A.  J.  Bucknor,  deceased, 
was  awarded,  all  questions  with  regard  to  the 
distributive  share  of  A.  J.  Bucknor,  Jr.,  were 
excluded  from  consideration,  and  left  to  be  de- 


termined in  the  attachment  executions  which 
had  issued  against  said  share  in  the  hands  of  the 
petitioner  as  garnishee  upon  judgments  in  the 
Court  of  Common  Pleas  No.  2  against  the  firm 
of  Bucknor,  McCammon  &  Co.,  of  which  A.  J. 
Bucknor,  Jr.,  was  a  member.  And  that,  not- 
withstanding such  exclusion,  and  though,  in 
point  of  fact,  the  indebtedness  of  the  said  A.  J. 
Bucknor,  Jr.,  exceeds  his  distributive  share  so  at- 
tached as  aforesaid,  the  attaching  creditor  now 
sought  to  take  advantage  of  the  form  of  the  ad- 
judication, and  claimed  that,  by  reason  thereof, 
all  inquiry  into  the  amount  of  such  share  was 
precluded,  and  that  the  question  of  set-off  could 
not  be  considered  by  the  Court  in  which  the  at- 
tachments were  pending.  The  petition  further 
avers,  that  such  was  not  intended  to  be  the 
meaning  of  the  adjudication,  which  it  prays  may 
be  so  modified  as  to  avoid  such  effect,  or  that  a 
rehearing  may  be  had,  and  the  question  as  to 
the  real  amount  of  said  share  be  determined  by 
the  Auditing  Judge,  upon  evidence  to  be  pro- 
duced for  that  purpose. 

The  attaching  creditor,  who  has  been  brought 
in  by  citation,  and  who  did  not  appear  at  all  be- 
fore the  Auditing  Judge,  demurs  to  the  petition ; 
I  St,  because  it  shows  no  error  apparent  on  the 
face  of  the  record,  and  alleges  no  new  matter 
arising,  or  evidence  discovered  since  the  adjudi- 
cation was  filed;  and  2d,  because  the  petition 
shows  that  the  indebtedness  sought  to  be  charged 
against  the  distributive  share  was  barred  by  the 
statute  of  limitations  at  the  time  of  the  death  of 
the  decedent. 

It  must  be  conceded  that  the  petition  could 
not  be  supported  under  the  Act  of  13th  of  Oc- 
tober, 1840.  But  the  power  of  the  Orphans' 
Court  to  correct  or  amend  its  decrees  when  in- 
justice will  result  by  suffering  them  to  stand,  docs 
not  depend  entirely  upon  this  Act ;  and  where 
no  rights  have  changed  in  consequence  of  the 
decree,  this  power  of  correction  or  amendment 
will  be  liberally  exercised,  notwithstanding  the 
fact  that  error  does  not  appear  on  the  face  of 
the  record,  or  that  new  matter  is  not  averred  or 
shown.  (See  Curry's  Estate,  i  Leg.  Gaz.  Rep. 
484;  Garwin's  Appeal,  2  Am.  Law  J.  253; 
George's  Appeal,  2  Jones,  260;  Bishop's  Ap- 
peal, 2  Casey,  470;  Metz's  Appeal,  11  S.  &  R. 
204;  Whelan's  Appeal,  20  Smith,  410.) 

The  demurrer  admits  that  it  was  not  intended 
by  the  Auditing  Judge  to  determine  any  question 
as  to  the  amount  of  the  distributive  share  which 
had  been  attached ;  but  that  it  was  intended  to 
leave  all  matters  relating  to  such  share  for  the 
consideration  of  the  Court  in  which  the  attach- 
ments were  pending. 

We  must  take  care,  therefore,  that  this  inten- 
tion is  not  defeated  by  the  use  of  unguarded 
terms  in  making  a  distribution  which  thus  ap- 
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pears  to  fiave  been  purely  formal.  The  right  of 
the  attaching  creditor  to  recover  depends,  or 
should  depend,  solely  upon  whether,  when  the 
decedent  died,  there  was  a  valid  subsisting  in- 
debtedness to  him  on  the  part  of  his  son,  the 
defendant  in  the  execution,  equalling  or  exceed- 
ing his  distributive  share  in  the  father's  estate. 

This  is  the  real  question  of  the  case.  Upon 
this  point  the  petition  avers,  that  in  October, 
1870,  A.  J.  Bucknor,  Jr.,  was  indebted  to  the 
decedent,  upon  a  note  given  by  the  firm  of  which 
he  was  a  member,  for  113,203.39,  and  also  upon 
his  individual  due  bill  for  |io,ooo;  that  in  the 
month  mentioned  the  said  firm  had  gone  into 
bankruptcy,  and  their  debt  to  the  decedent  was 
duly  proved,  in  accordance  with  the  Act  of  Con- 
gress ;  that  the  proceedings  in  bankruptcy  con- 
tinued with  more  or  less  activity  until  April, 
1876,  but  that  no  discharge  of  the  bankrupts 
was  ever  applied  for  or  granted,  and  the  de- 
cedent died  in  December,  1877. 

It  is  contended  that  the  running  of  the  statute 
of  limitations  was  not  affected  by  the  proceed- 
ings in  bankruptcy ;  that  the  indebtedness  to  the 
decedent  was  barred  at  the  time  of  his  death, 
and  that  the  distributive  share  of  the  son  cannot 
be  reduced  thereby. 

The  Act  of  Congress  of  March  2,  1867,  §  21 
(Revised  Statutes,  §  5105)  provided,  that  **no 
creditor  proving  his  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  against  the 
bankrupt,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  the  bankrupt, 
and  all  proceedings  already  commenced,  or  un- 
satisfied judgments  already  obtained,  shall  be 
deemed  to  be  discharged  and  surrendered  there- 
by." This  Act,  so  far  as  it  provided  for  a  total 
surrender  of  the  right  of  action,  was  amended 
by  Act  of  June  23,  1874,  which  declared,  that 
*'  a  creditor  proving  his  debt  or  claim  shall  not 
be  held  to  have  waived  his  right  of  action  or  suit 
against  the  bankrupt  where  a  discharge  has  been 
refused  or  the  proceedings  have  been  determined 
without  a  discharge,^^ 

As  to  the  debts  provable,  but  not  actually 
proved,  in  the  Bankruptcy  Court,  the  Act  of  1867, 
§^i  (Revised  Statutes,  §  5106),  provides  that 
**  no  creditor  whose  debt  is  provable  shall  be  al- 
lowed to  prosecute  to  final  judgment  any  suit  at 
law  or  in  equity  therefor  against  the  bankrupt 
until  the  question  of  the  debtor* s  discharge  shall 
have  been  determined,  and  any  such  suit  or  pro- 
ceeding shall,  upon  the  application  of  the  bank- 
rupt, bfe  stayed  to  await  the  determination  of  the 
Court  in  Bankruptcy  on  the  question  of  dis- 
charge, provided  there  is  no  unreasonable  delay 
on  the  part  of  the  bankrupt  in  endeavoring  to  ob- 
tain his  discharge,** 

It  will  be  observed  that  this  proviso  does  not 
apply  to  the  case  of  a  creditor  who  has  proved 


his  debt ;  his  right  of  action  is  absolutely  taken 
away  until  a  discharge  has  been  refused,  or  until 
the  proceedings  have  been  determined  without  a 
discharge.  And  what,  it  may  be  asked,  in  case 
of  a  creditor  who  has  not  proved  his  debt,  con- 
stitutes such  **  unreasonable  delay**  on  the  part 
of  a  bankrupt  **  in  endeavoring  to  obtain  his 
discharge"  as  will  permit  the  creditor  to  pro- 
ceed with  his  action  ? 

The  Act  of  1867,  §  29  (Revised  Statutes,} 
5108),  provided  that  the  application  for  dis- 
charge might  be  made  at  any  time  after  the  ex- 
piration of  six  months  from  the  date  of  adjudi- 
cation, or  if  no  debts  have  been  proved,  or  if 
no  assets  have  come  to  the  hands  of  the  assignee 
at  any  time  after  sixty  days,  and  within  one  year 
from  such  date.  But,  in  this  respect,  the  law 
was  changed  by  Act  of  27th  of  July,  1868  (Re- 
vised Statutes,  §5112),  which  provided  that  after 
January  i,  1869,  no  discharge  should  be  granted 
where  the  assets  were  less  than  fifty  per  cent,  of 
the  debts  proved,  **  unless  the  assent,  in  writing, 
of  a  majority  in  number  and  value  of  creditors 
proving  their  claims  is  filed  in  the  case  at  or  before 
the  time  of  the  hearing  of  the  application  for  dis- 
charge,** 

In  such  case  it  cannot  be  said,  that  the  mere 
failure  of  the  bankrupt  to  procure-  the  required 
assent  of  creditors  shows  **  unreasonable  delay" 
on  his  part.  We  certainly  cannot  say  so  as  a 
matter  of  law  when  the  case  comes  before  us  on 
demurrer. 

With  the  right  of  action  thus  taken  away  or 
suspended,  it  would  be  most  unjust  that  a  vigi- 
lant creditor,  seeking  to  obtain  his  share  of  the 
bankrupt's  assets,  and  doing  all  in  his  power  to 
establish  his  debt,  should  be  subject  to  the  run- 
ning of  the  statute  of  limitations;  and  deprived 
of  his  claim,  because  he  did  not  do  what  the 
supreme  law  of  the  land  said  he  should  not  do, 
viz.,  bring  suit  before  a  discharge  had  been  r^ 
fused,  or  the  proceedings  in  bankruptcy  had 
been  determined  without  a  discharge. 

The  maxim  lex  nemini  facit  infuriam  applies 
to  such  a  case,  and  saves  the  debt  from  the  oper- 
ation of  the  statute.  All  analogies  favor  this 
view.  The  death  of  the  debtor  suspends  the 
running  of  the  statute  ;  so  does  the  interruption 
of  the  administration  of  justice  caused  by  war  or 
rebellion,  etc.  etc.  etc.  (See  also  Blumenstcin 
on  Bankruptcy,  240.) 

We  are  not  called  upon,  however,  to  decide 
these  questions ;  that  will  be  done  by  the  Court 
of  Common  Pleas  when  the  attachment  execu- 
tions are  disposed  of.  All  that  we  now  do  is  to 
amend  the  adjudication  as  asked  by  the  petition, 
so  that  it  may  not  be  used  to  preclude  investiga- 
tion in  the  proper  court. 

Let  a  decree  be  prepared  accordingly. 

Opinion  by  Penrose,  J. 
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g)tij>rente  €Durt« 


Jan.  '78,  104.  March  24,  1879. 

North  Penna.  R.  R.  Company  v.  Kirk. 

Railroad  company —  Negligence —  Contributory 
negligence — Accident  to  deceased  while  upon  his 
own  property — Province  of  Court  and  jury — 
Damages  for  death  of  adult  son — Evidence — 
Errors  and  appeals — Act  of  April 4, 1868,  §  2. 

Where  there  is  some  evidence  of  negligence  by  the  de- 
fendants, and  also  evidence  of  facts  from  which  the  jury 
might  infer  contributory  negligence  by  the  plaintiff,  the 
evidence  on  both  questions  must  be  submitted  to  the  jury. 

The  son  of  the  plaintiff  was  employed  in  the  business  of 
his  father,  who  owned  a  lumber  and  coal  yard  upon  the 
line  of  the  defendants'  railroad.  A  siding  connected  the 
railroad  with  the  yard,  and  passed  into  the  plaintifTs  ware- 
house. The  defendants  left  a  lumber'car  upon  the  siding 
after  the  period  when  iheir  rules  required  them  to  remove 
it.  This  car  was  struck  by  one  of  defendants'  coal  trains, 
and  forced  down  an  incline  into  the  warehouse,  llie 
plaintiff's  son,  who  had  hastily  entered  the  warehouse  upon 
hearing  the  approaching  train,  was  crushed  against  the 
doors  of  the  warehouse  and  killed.  There  was  evidence 
to  show  that  the  brake  of  the  lumber  car  was  defective, 
and  also  that  the  nearest  car  of  the  coal  train  was  not  pro- 
vided with  an  effective  brake : 

B^id^  that  it  was  properly  left  to  the  jury  to  determine 
under  the  evidence,  whether  defendants  were  guilty  of 
negligence,  and  whether  the  deceased  contributed  to  the 
accident  by  negligence  on  his  part. 

The  deceased  was  twenty-eight  years  of  age,  and,  hav- 
ing been  unsuccessful  in  business  upon  his  own  account,  had 
returned  to  his  father's  house  shortly  before  the  accident. 
At  the  time  of  his  death  he  was  rendering  services  in  his 
father's  business  without  compensation.  It  was  in  evi- 
dence that  he  intended  to  remain  with  his  parents,  and 
that  his  services  and  advice  were  of  value  to  them : 

I/^id^  it  was  for  the  jury  to  decide,  whether  there  was 
a  rea.sonable  expectation  of  pecuniary  advantage  accruing 
to  the  plaintiff  which  was  defeated  by  the  loss  of  his  son. 

At  the  close  of  the  plaintiff's  evidence,  the  defendants 
moved  for  a  nonsuit  unless  the  Court  should  be  of  opinion 
that  they  would  thereby  be  precluded  from  offering  any 
evidence  if  the  motion  should  be  overruled,  in  which  event 
the  motion  would  not  be  made.  The  Court  expressed  the 
opinion  that  the  defendants  would  be  precluded  from 
offering  evidence.     This  ruling  was  excepted  to : 

Held^  that  the  expression  of  the  opinion  of  the  Court 
upon  a  motion  in  form  so  peculiar  was  not  such  a  ruling 
as  entitled  the  plaintiffs  in  error  to  an  exception  and  a  re- 
view in  the  Supreme  Court. 

A  servant  of  the  defendants  was  asked  by  them,  as  a 
witness:  "  Did  you  omit  to  do  anything  you  could  have 
done  to  prevent  this  accident  ?" 

Heidf  that  this  question  was  properly  rejected. 


It  is  inadmissible  to  set  up  in  evidence  against  a  claim 
for  damages  for  causing  the  death  of  an  adult  son,  the  fact 
that  the  parent  suing  had  taken  out  a  policy  of  insurance 
upon  the  life  of  the  son,  which  had  been  paid. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Case,  by  Elias  Kirk  and  Rachel  his  wife  against 
the  North  Pennsylvania  Railroad  Company  to 
recover  damages  for  the  death  of  their  son,  Mor- 
ris Kirk,  aged  twenty-eight  years,  caused  by  the 
alleged  negligent  use  by  the  defendants  of  a  cer- 
tain railway  siding  at  Abington  station,  Pennsyl- 
vania. 

Upon  the  trial,  before  Ross,  P.  J.,  it  appeared 
that  the  deceased  had  been  in  business  upon  his 
own  account,  but  was  unsuccessful,  and  had  re- 
turned to  his  parents'  home  a  few  months  before 
the  accident  which  caused  his  death.  During 
this  time  he  had  been  rendering  services  of  vari- 
ous kinds  in  his  father's  business,  for  which  no 
compensation  was  paid  to  him.  Elias  Kirk  testi- 
fied that  when  Morris  returned  from  Maryland 
he  said  he  would  stay  and  help  the  witness  and 
do  anything  he  should  be  required  to  do.  Mrs. 
Kirk  testified  that  the  services  of  Morris  were 
*'  of  great  value,"  and  that  she  **  considered  his 
advice  of  more  value  than  that  of  any  others." 

The  facts  relating  to  the  accident,  as  stated  in 
the  opinion  of  the  Supreme  Court,  were  as  fol- 
lows : 

**  Elias  Kirk  had  a  coal  and  lumber  yard  on 
the  line  of  the  railroad.  A  siding  ran  from  a 
railroad  track  to  a  warehouse  on  Kirk's  land.  It 
was  about  two  hundred  and  fifty  yards  in  length. 
The  company  had  built  that  part  of  the  siding 
extending  from  the  track  to  the  line  of  their  right 
of  way.  The  rest  of  it  had  been  built  by  Kirk. 
It  was  the  usage  of  the  company  to  deliver  cars 
consigned  to  Kirk  upon  the  siding,  and  at  stated 
intervals  to  deposit  upon  it  cars  forming  part  of 
and  detached  from  their  own  trains.  The  key 
of  the  switch  was  in  the  possession  of  John 
Quinn,  who  was  in  the  company's  employment 
at  the  time  of  this  occurrence.  During  the 
afternoon  of  the  twelfth  of  March,  1874,  a  flat 
lumber  car  was  standing  on  the  siding,  about  one 
hundred  yards  distant  from  the  railroad  track 
and  about  one  hundred  and  fifty  yards  from  the 
warehouse.  It  had  no  effective  brake,  and  the 
mooted  question,  whether  it  had  been  sufficiently 
blocked,  was  left  to  be  found  affirmatively  by 
the  jury.  From  the  track  to  the  point  where  the 
car  stood  the  grade  of  the  siding  ascended,  from 
that  point  it  descended  over  and  along  a  series 
of  coal-bins,  and  from  the  bins  was  ascending 
again  towards  and  until  it  reached  the  warehouse. 
The  car,  with  a  load  of  lumber  consigned  to  Mr. 
Kirk,  had  been  transported  from  Williamsport, 
and  placed  on  the  siding  fi\t  days  before  the 
accident.     About  four  o'clock  three  flat  and  fif- 
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teen  coal  cars  were  detached  from  a  freight  train 
of  the  defendants  on  its  way  to  Philadelphia.  The 
switch  was  changed,  and  the  cars  ran  by  their 
own  gravity  upon  the  siding,  at  the  rate  of  three 
or  four  miles  an  hour.  The  flat  car  standing  on  the 
track  was  struck  by  the  foremost  of  the  approach- 
ing cars  so  as  to  start  it,  and  force  it  on  the  down- 
grade over  the  coal-bins  and  on  the  up-grade  to 
the  door  of  the  warehouse,  which  was  shut  and 
barred,  and  which  was  broken  open.  Morris 
Kirk,  who  was  sitting  in  his  father's  office  when 
the  sound  of  the  approaching  train  was  heard, 
hurried  towards  the  warehouse  and  entered  it, 
and  was  found  afterwards  fastened  between  a  leaf 
of  the  door  which  the  entering  car  had  broken 
and  a  partition  within  the  building,  standing  up- 
right dead.  When  the  cars  entered  on  the  siding, 
the  brakeman  was  not  on  the  car  nearest  to  that 
struck,  but  on  one  further  back.  He  was  called 
as  a  witness  and  testified :  *  I  had  two  brakes ;  the 
brake  on  the  flat  held  the  cars ;  there  was  only 
one  brake  on ;  there  was  no  brake  on  the  last 
car  of  my  train'  (the  one  nearest  to  the  standing 
car),  *  that  is,  it  was  not  down  ;  if  it  had  been  a 
good  brake,  I  could  have  checked  the  train  better 
from  the  hind  car,  but  that  was  not  so  good  as 
the  one  I  was  on.' 

**  There  was  testimony  that  the  car  struck  by 
the  detached  train  belonged  to  the  Northern  Cen- 
tral Railroad  Company;  that  it  had  been  un- 
loaded the  day  it  was  received ;  that  a  rule  of  the 
North  Pennsylvania  Company  required  that  it 
should  be  taken  away  at  the  end  of  twelve  hours, 
and  that  it  had  remained  on  the  siding  five  days. 
When  the  collision  occurred,  a  portion  of  the 
detached  train  was  still  on  the  main  railroad 
track." 

At  the  close  of  the  plaintiff's  testimony,  the 
defendants  moved  for  a  nonsuit,  unless  the  opin- 
ion of  the  Court  was,  that  if  such  motion  was 
overruled,  the  defendants  would  be  precluded 
from  offering  testimony.  The  Court  ruled,  that 
if  the  motion  was  pressed,  the  defendants  would 
be  precluded  from  offering  testimony.  The  mo- 
tion was  then  withdrawn,  and  an  exception  was 
taken  by  the  defendants,  (ist,  2d,  and  3d  as- 
signments of  error.)  The  defendants  in  their 
testimony  proposed  to  ask  the  brakeman  of  the 
colliding  train  :  *'  Did  you  omit  to  do  anything 
which  you  could  have  done  to  prevent  this  acci- 
dent?" Objected  to.  Objection  sustained.  Ex- 
ception.    (4th  assignment  of  error.) 

The  defendants  further  offered  to  prove  by  the 
plaintiff,  Elias  Kirk,  "  that  he  had  a  policy  of  in- 
surance in  the  Penn  Mutual  Life  Insurance  Com- 
pany for  I5000  on  the  life  of  his  son  Morris  and 
had  received  the  insurance  money ;  for  the  pur- 
pose of  showing  that  he  is  to  that  extent  indem- 
nified for  the  pecuniary  loss."    Objected  to;  ob- 


jection sustained.     Exception.     (5th  assignment 
of  error.) 

The  plaintiffs  presented  the  following  points, 
inter  alia,  which  were  aflSrmed  by  the  Court 

(5)  It  is  the  duty  of  a  common  carrier  to  pro- 
vide a  vehicle  in  all  respects  adapted  to  the  pur- 
poses of  carriage  and  so  constructed  as  to  be  able 
to  encounter  the  ordinary  risks  of  transportation. 
It  must  be  perfect  in  all  its  parts,  in  default  of 
which  he  becomes  responsible  for  any  loss  that 
occurs  in  consequence  of  any  defect,  or  injury 
which  it  may  have  caused.  Answer.  This  is 
true. 

(6)  When  the  carriage  is  proved  to  have  been 
defective  at  the  time  of  the  injury,  and  that  the 
defect  caused  the  loss,  the  onus  is  then  neces- 
sarily shifted  to  the  carrier.  Answer.  This  is 
true.     (6th  assignment  of  error.) 

The  defendants  presented,  inter  alia,  the  fol- 
lowing points,  all  of  which  were  refused  by  the 
Court. 

(i)  That  as  a  matter  of  law  the  undisputed 
evidence  shows  contributory  negligence  on  the 
part  of  Morris  Kirk,  the  decedent,  and  plaintifis 
cannot  recover. 

(2)  That  the  evidence  does  not  show  negli- 
gence by  the  defjsndants,  and  plaintiffs  cannot  re- 
cover. 

(5)  That  the  evidence  does  not  show  such  a 
relation  between  the  said  Morris  Kirk  and  the 
plaintiffs,  as  entitles  them  to  recover  in  this  suit. 

(8)  That  if  the  jury  find  from  the  evidence 
that  Morris  Kirk  lost  his  life  while  lawfully  en- 
gaged on  or  about  the  roads,  works,  depots,  or 
premises  of  the  railroad  company,  or  in  or  about 
any  train  or  car  therein  or  thereon,  although  he 
was  not  an  employ^  of  the  said  company,  the 
plaintiffs  cannot  recover.  Answer.  We  decline 
to  aflfirm-this  point,  and  in  the  language  of  Chief 
Justice  Thompson  we  reply,  that  such  a  construc- 
tion of  the  second  section  of  the  Act  of  April  4th, 
1868,  would,  beyond  a  question,  deny  compen- 
sation for  death  by  negligence  in  almost  any  con- 
ceivable case.    (R.  R.  Co.  v.  Keller,  17  P.  F.  S. 

300) 
(7th,  8th,  9th,  and  loth  assignments  of  error.) 

Verdict  and  judgment  for  the  plaintiffs  for 
I3100;  afterwards  reduced,  upon  the  argument 
of  a  motion  for  a  new  trial,  to  $3050. 

The  defendants  took  this  writ,  assigning  for 
error  the  ruling  upon  their  motion  for  a  nonsuit, 
the  overruling  of  their  question  to  the  brakeman 
and  their  offer  of  evidence,  and  the  answers  of 
the  Court  to  the  plaintiffs*  and  defendants'  points, 
ut  supra. 

G.  J^.  Fox  and  A.  D.  Swartz,  for  plaintifiEs  in 
error. 

This  case  is  governed  by  the  Act  of  April  4> 
1868,  §  2  (Purd.  Dig.  1094,  pi.  6),  which  enacted 
that  in  cases  of  this  kind,  '*  only  such  compensac- 
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tion  for  loss  and  damage  shall  be  recovered  as 
the  evidence  shall  clearly  prove  to  have  been 
pecuniarily  suffered  or  sustained.**  A  parent  is 
allowed  to  recover  for  loss  of  service  of  a  minor 
child  from  the  time  of  his  death  to  the  day  on 
which,  if  he  had  lived,  he  would  have  attained 
his  majority ;  a  parent  should  not  be  able  to  re- 
cover on  account  of  the  death  of  a  son  who  was 
of  age,  unless  it  was  established  that  the  family 
relation  in  point  of  fact  continued  to  exist,  and 
that  his  parents  received  pecuniary  advantage 
from  his  services. 

Penna.  R.  R.  Co.  v.  Zebe,  9  Casey,  318. 

Caldwell  v.  Brown,  3  Sm.  453. 

Penna.  R.  R.  Co.  v,  Bantom,  4  Id.  495. 

R.  R.  Co.  r.  Rowan,  16  Id.  303. 

Birmingham  v.  Doon,  3  Brews.  69. 

R.  R.  Co.  V,  Adams,  5  Sm.  499. 
The  evidence  is  clear  that  the  negligence  of 
the  deceased  contributed  to  the  injury,  and  it 
was  the  duty  of  the  Court  to  decide  this  question 
as  a  matter  of  law  upon  the  undisputed  facts. 

R.  R.  Co.  V.  Armstrong,  2  Sm.  282. 

Gcrety  v.  R.  R.  Co.,  31  Id.  274. 

Waters  v.  Wing,  9  Id.  211. 

R.  R.  Co.  V,  Feller,  4  Weekly  Notes,  162. 
The  defendants'  motion  for  a  nonsuit  should 
not  have  been  refused,  and  the  Court  should  not 
have  ruled,  that  if  they  insisted  on  their  motion 
for  a  non-suit,  and  it  was  refused,  they  would  be 
precluded  from  giving  any  testimony  in  defence. 
There  is  no  such  law  or  practice. 

Smyth  V,  Craig,  3  W.  &  S.  14. 

Eckert  v.  R.  R.  Co.,  4  Hand,  502. 
The  plaintiffs*  son  at  the  time  of  the  injury 
was  engaged  on  or  about  the  roads,  works,  and 
premises  of  the  railroad  company,  and  was  thus 
an  employ^,  and  as  such  he  could  not  recover. 

Act  of  April  4, 1868,  P.  L.  58. 

Mulherrin  v.  R.  R.  Co.,  31  Sm.  376. 

Kirby  v.  R.  R.  Co.,  26  Id.  506. 
The  answer  to  the  8th  point,  and  the  reference 
to  R.  R.  Co.  V,  Keller,  as  authority,  have  no  re- 
lation to  the  point,  but  refer  to  the  other  section 
of  the  Act  of  April  4,  1868. 

H,  R.  Weand  and  B,  E.  Chain,  for  the  de- 
fendants in  error. 

The  question  whether  the  evidence  showed 
the  existence  of  the  family  relation  between  the 
deceased  and  his  parents  was  properly  submitted 
to  the  jury,  as  was  also  the  question  as  to  the 
reasonable  expectation  which  his  parents  had  of 
receiving  pecuniary  advantage  therefrom. 

Penna.  R.  R.  Co.  v.  Adams,  5  Sm.  499. 

Penna.  R.  R.  Co.  v.  Keller,  17  Id.  300. 

Central  R.  R.  Co.  r.  Barron,  5  Wall.  90. 

Penna.  R.  R.  Co.  v,  McHugo,  35  Leg.  Int  62. 
The  Court  made  no  mistake  in  refusing  a  non- 
suit, and  in  warning  the  defendants  that  if  they 
demurred  to  the  evidence  they  would  be  precluded 
from  putting  in  a  defence. 

Bevan  v.  Ins.  Co.,  9  W.  &  S.  187. 

Baker  v,  Lewis,  9  Casey,  301. 

Expross  Co.  V.  Wile,  14  Sm.  201. 


What  is  negligence  is  always  a  question  for 
the  jury,  where  the  measure  of  duty  is  ordinary 
and  reasonable  care. 

R.  R.  Co.  V.  McElwec,  17  Sm.  310. 

It  is  alleged  that  deceased  contributed  by  his 
negligence  to  produce  his  own  death,  but  no 
testimony  has  been  given  to  show  this,  nor  is 
there  any  testimony  that  deceased  ever  heard  the 
noise  of  a  train  approaching ;  but  even  if  he  had 
heard  the  approaching  train,  it  could  not  possibly 
be  considered  contributory  negligence  when  he 
entered  a  private  building  connected  with  his 
own  business.  At  the  very  most  it  was  a  ques- 
tion for  the  jury.  It  was  gross  negligence  on  the 
part  of  the  defendants  below  to  leave  an  empty 
car  with  defective  brakes  for  five  days  on  a  siding 
when,  by  the  rules  of  the  company,  freight  cars 
are  allowed  to  stand  but  twelve  hours. 

The  ist  section  of  the  Act  of  1868  had  no  ap- 
plication to  the  case ;  and  the  8th  point  was  with- 
drawn, and  not  pressed  in  the  Court  below. 
The  Judge  stated  that,  although  withdrawn,  as 
his  answer  was  written  he  would  read  it  with  the 
others. 

May  7,  1879.  The  Court.  This  action  was 
brought  by  Elias  Kirk  and  his  wife,  the  plaintiffs 
below,  to  recover  damages  for  the  injury  they 
sustained  by  the  death  of  their  son,  caused,  a^ 
they  alleged,  by  the  negligence  of  the  servants 
of  the  North  Pennsylvania  Railroad  Company, 
At  the  trial  the  Court  was  asked  to  charge  the 
jury  that  the  evidence  did  not  show  such  a  rela- 
tion between  the  deceased  and  the  plaintiffs  as 
to  entitle  them  to  recover.  It  had  been  shown 
that  the  son  was  twenty-eight  years  of  age  when 
the  accident  happened.  He  had  been  away  from 
home  at  intervals  after  he  attained  his  majority, 
and  had  been  in  business  on  his  own  account. 
He  had  returned,  however,  to  his  father's  house^ 
and  for  some  months  had  been  rendering  ser- 
vices of  various  kinds  in  his  father's  business,  for 
which  no  compensation  was  paid  him.  Elias 
Kirk  testified  that  when  Morris  returned  from 
Maryland,  he  said  he  would  stay  and  help  the 
witness,  and  do  anything  he  should  be  re- 
quired to  do.  Mrs.  Kirk  said  the  services  of 
Morris  ''were  of  great  value,**  and  that  she 
'  *  considered  his  advice  of  more  value  than  that 
of  any  others."  In  clear  and  forcible  terms,  that 
were  characteristic  of  the  whole  charge,  the  jury 
were  instructed  positively  that  unless  they  found 
that  the  parental  and  filial  relation  was  subsisting, 
and  that  there  was  reasonable  ground  to  believe 
that  it  would  continue  to  subsist  between  the 
plaintiffs  and  their  deceased  son,  they  could  find 
only  nominal  damages.  There  has  been  no  de- 
parture from  the  rule  laid  down  in  the  Penna. 
R  R.  Co.  V,  Adams  (5  P.  F.  S.  499).  The 
words  ** parents"  and  ''children,**  in  the  Act  of 
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the  26th  of  April,  1855,  are  used  to  indicate  the 
family  relation,  in  point  of  fact,  as  the  foundation 
of  the  right  of  action,  without  regard  to  age. 
And  **if  there  be  a  reasonable  expectation  of 
pecuniary  advantage  from  a  person  bearing  the 
family  relation,  the  destruction  of  such  expecta- 
tion by  negligence  occasioning  the  death  of  the 
party  from  whom  it  arose  will  sustain  the  action.** 
The  charge  was  in  every  way  unobjectionable, 
and  the  question  was  one  which  it  was  the  prov- 
ince of  the  jury  to  determine. 

Was  there  evidence  of  negligence  on  the  part 
of  the  defendant^?  [The  Court  here  stated  the 
facts  as  reported  supra."]  Upon  these  general 
facts  the  charge  against  the  defendants  rested. 
Although  they  had  no  property  in  the  car  that 
was  struck,  it  was  under  their  control.  The 
right  to  remove  it  from  the  siding  existed  exclu- 
sively in  them.  They  had  brought  it  from  Wil- 
liamsport,  and  had  left  it  standing  in  its  defective 
state.  And  there  was  testimony,  as  has  been 
seen,  that  the  nearest  car  of  the  entering  train 
had  also  a  defective  break.  The  force  of  the 
collision  produced  by  the  speed  of  the  train  was 
sufficient  to  drive  the  car  to  the  warehouse  door, 
and  to  break  the  scantling  by  which  it  was  fas- 
tened. It  was  for  the  jury,  in  considering  all  the 
facts,  to  ascertain  whether  they  made  out  the 
charge  or  not.  What  is  negligence,  is  always  a 
question  for  a  jury  when  the  measure  of  duty  is 
ordinary  and  reasonable  care,  and  the  standard 
of  the  degree  of  care  shifts  with  the  circumstances. 
(Westchester  and  Philadelphia  R.  R.  Co.  v, 
McElwee,  17  P.  F.  S.  311.)  The  facts  which 
the  testimony  tended  to  prove  were  substantial, 
and  no  standard  applicable  to  them  has  been 
judicially  settled  that  would  have  justified  the 
Court  in  peremptorily  disposing  of  the  cause. 

Leaving  the  question  whether  the  testimony 
established  a  case  on  which  the  jury  ought  to 
pass,  the  defendants  insisted  that  it  was  the  duty 
of  the  Court  to  de'clare,  as  matter  of  law,  that 
the  undisputed  evidence  showed  contributory 
negligence  on  the  part  of  Morris  Kirk.  This  re- 
quest was  properly  declined.  The  fact  that  the 
deceased  left  the  office  and  went  hastily  to  the 
warehouse  was  undisputed,  certainly,  but  the 
purpose  inducing  him  to  do  this  was  not  affirma- 
tively shown.  The  jury  were  told  that  if  he 
acted  negligently,  and  that  negligence  in  the 
slightest  degree  contributed  to  the  result,  the 
verdict  should  be  and  must  be  for  the  defendants. 
The  Court  said :  **  Did  he  act  with  ordinary 
prudence  and  responsible  care  under  the  circum- 
stances, in  going  into  the  warehouse  and  opening 
those  doors?  If  he  did  not,  then  there  can  be 
no  recovery  by  the  plaintiffs."  There  was  no 
direct  proof  that  Morris  Kirk  heard  the  approach- 
ing train,  and  none  that  his  purpose  was  to  save 
the  property  of  his  father.    The  inferences  neces- 


sary to  make  out  contributory  negligence  might 
perhaps  have  been  legitimately  drawn  by  the 
jury  from  the  facts  shown.  But  surely  they  could 
not  properly  be  drawn  by  the  Court.  On  this 
branch  of  the  case,  the  answers  to  the  third  and 
fourth  points  of  the  defendants  were  emphatic 
instructions  that  there  could  be  no  recovery  if 
the  jury  should  find  that  the  negligence  of  Elias 
Kirk  or  his  agents  contributed  to  the  injury,  or 
if  they  should  find  that  the  car  that  was  struck 
was  left  standing  on  Mr.  Kirk's  siding  without 
being  effectively  blocked  or  braked.  Certainly 
the  defendants  have  no  reason  to  complain  that 
upon  this  point  they  were  treated  with  injustice. 

At  the  close  of  the  plaintiffs'  evidence  in  chief 
the  defendants  moved  for  a  nonsuit,  unless  the 
Court  should  be  of  opinion  that  they  would 
thereby  be  precluded  from  offering  any  evidence 
if  the  motion  should  be  overruled,  in  which 
event  the  motion  would  not  be  made.  The  Court 
expressed  the  opinion  that  the  defendants  would 
be  precluded  by  such  a  motion  made  and  over- 
ruled. An  exception  was  taken,  and  a  bill 
sealed,  under  which  the  first  and  second  errors 
have  been  assigned.  The  expression  of  the  opin- 
ion of  the  Court  on  a  motion  in  a  form  so  pecu- 
liar, was  not  such  a  ruling  as  entitled  the  defend- 
ants to  an  exception  and  a  review  here.  On 
cross-examination  the  defendants  proposed  to  ask 
William  Daub,  the  brakeman,  this  question, 
**  Did  you  omit  to  do  anything  you  could  have 
done  to  prevent  this  accident?**  The  rejection 
of  this  question  is  the  subject  of  the  fourth  assign- 
ment of  error.  It  was  competent  to  prove  all 
that  was  done  by  the  witness.  But  it  was  for  the 
jury  to  decide  whether  by  acts  done  or  duties 
omitted  he  had  been  guilty  of  negligence. 

In  the  fifth  assignment  error  is  alleged  to  have 
been  committed  in  rejecting  an  offer  to  prove  by 
Elias  Kirk  that  he  had  a  policy  of  insurance  on 
his  son's  life.  The  admission  of  this  testimony 
would  have  been  a  violation  of  what  is  understood 
to  have  been  the  principles  of  construction  uni- 
formly applied  to  the  Acts  of  1855  and  1868.  In 
thePenna.  R.  R.  Co.  v.  Keller  (i  7  P.  F.  S.  300),  the 
defendants  in  the  Court  below  took  the  ground 
**  that  any  recovery  must  be  strictly  limited  to  a 
pecuniary  consideration  for  a  loss  actually  shown 
to  have  resulted  from  the  negligence  of  the  de- 
fendants." Chief-Justice  Thompson  said :  **The 
construction  contended  for  would,  beyond  a 
question,  deny  compensation  for  death  by  n^li- 
gence  in  almost  every  conceivable  case.  .  .  . 
But  there  is  another  aspect  of  it  which  will  result 
from  the  principle  insisted  upon,  viz.,  that  the 
test  of  the  right  to  recover  being  *  the  pecuniary 
damages  clearly  proved  to  have  been  suffered' 
(Act  of  the  4th  of  April,  1868),  it  will  follow 
that  all  those  who  from  youth,  old  age,  or  other 
circumstances  are  non-prcducers,  may  become 
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the  victims  of  negligence  without  compensation 
to  survivors.  Nay  more,  the  corollary  of  the 
postulate  would  prevent  compensation  where  the 
survivors  are  actually  benefited  by  the  death 
either  as  gainers  by  the  distribution  of  the  prop- 
erty of  the  deceased,  or  by  the  riddance  of  a 
troublesome  charge.  The  controversies  that 
would  arise  if  this  were  the  rule,  would  be  re- 
pugnant to  the  sensibilities  of  every  person.*' 

It  was  admitted  at  the  argument  that  the 
answers  to  the  fifth  and  sixth  points  of  the  plain- 
tiffs, relating  to  the  duties  of  common  carriers, 
were  abstractly  accurate.  The  objection  made 
to  them  was  that  they  had  no  application  to  the 
cause  on  trial.  There  was  nothing  in  them  to 
confuse  the  issue  or  mislead  the  jury. 

In  the  eighth  point  of  the  defendants,  they 
asked  for  instructions  that  if  the  jury  should  find 
that  Morris  Kirk  lost  his  life  while  lawfully  en- 
gaged on  or  about  the  roads,  works,  depots,  or 
premises  of  the  company  or  about  any  train  or 
car  therein  or  thereon,  although  he  was  not  an 
employ^  of  the  company,  the  plaintiffs  could  not 
recover.  The  point  was  refused,  for  which  the 
tenth  error  was  assigned.  The  evidence  scarcely 
tended  to  show  that  the  death  occurred  under 
any  of  the  conditions  stated  in  the  point.  It 
would  seem  that  everything  which  the  defendants 
could  properly  ask  was  accorded.  In  answering 
their  sixth  and  seventh  points,  the  Court  charged 
that  there  could  be  no  recovery  if  the  jury  should 
find  that  the  deceased  voluntarily  placed  himself 
in  the  position  of  danger  in  which  he  was  killed, 
for  the  purpose  of  saving  property  or  protecting 
it  from  injury. 

The  eleventh  assignment  of  error  was  not 
pressed. 

Judgment  affirmed. 

Opinion  by  Woodward,  J. 

Sharswood,  C.  J.,  and  Paxson,  J.,  dissent, 
upon  the  ground  that  there  was  not  sufficient 
evidence  of  negligence  to  submit  to  the  jury. 


May,  '79,  9. 


Albert  v.  Miller. 


May  20,  1879. 


Evidence y  improper  admission  of-^  When  it  should 
be  withdrawn  from  the  jury. 

Incompetent  evidence  which  strongly  tends  to  prejudice 
a  party  and  impair  the  credibility  of  a  witness,  after  argu- 
ment ujxjn  it  by  counsel,  is  not  deemed  as  effaced  from 
the  mind  of  the  jury  by  its  withdrawal  from  their  con- 
sideration. It  should  be  withdrawn  before  the  argument, 
and  in  such  manner  as  to  leave  it  reasonably  certain  that 
it  did  not  taint  the  relevant  testimony. 

Error  to  the  Common  Pleas  of  Lebanon 
County. 


Assumpsit,  by  Henry  Miller  against  William 
B.  Albert  and  Edward  J.  Backenstose. 

Service  of  the  writ  of  summons  was  accepted 
by  Albert,  and  **non  est  inventus"  returned  as 
to  Backenstose. 

The  facts  appearing  upon  the  trial,  before  • 
Henderson,  A.  L.  J.,  were  as  follows:  In  the 
year  1874,  Miller,  Albert,  and  Backenstose 
formed  a  partnership  for  the  purchase  and  sale 
of  horses  and  mules.  In  the  month  of  June, 
1874,  this  partnership  was  dissolved,  and  Albert 
and  Backenstose  gave  to  Miller  their  note  for  the 
sum  of  J 1 099.37,  which  when  due  was  paid. 

Plaintiff  alleged  that  this  note  was  for  the 
amount  of  money  invested  by  him  in  the  part- 
nership only,  and  that  there  were  profits  of  the 
concern  amounting  to  I2905.08,  of  which  he  was 
entitled  to  one-third,  and  for  which  this  suit  was 
brought. 

Defendant  alleged  that  at  the  time  of  the 
settlement  there  were  many  debts  of  the  firm 
outstanding ;  that  Miller  had  agreed  to  take  the 
sum  of  1 1099. 3 7  ^^  ^^  ^or  all  moneys  invested 
in  the  firm,  and  for  his  share  of  the  profits ;  that 
the  unsold  stock  was  to  be  held  by  Albert  and 
Backenstose,  who  were  to  assume  payment  of  all 
the  firm  debts ;  and  finally,  that  all  loss  on  notes 
then  due  the  partnership  was  to  be  paid  equally 
by  the  three. 

During  the  trial  the  plaintiff  offered  to  prove 
that  Backenstose,  the  other  defendant,  had  ab- 
sconded, and  that  Albert  had  told  the  plaintiff 
(who  was  the  witness)  that  Backenstose  had  ab- 
sconded by  his  (Albert's)  advice,  and  that  he 
gave  him  money  to  go  away.  This  offer  was 
made  for  the  purpose  of  showing  collusion  be- 
tween Albert  and  Backenstose,  and  to  establish 
the  defendant's  liability,  in  connection  with  other 
evidence.  The  offer  was  objected  to  by  defend- 
ant as  incompetent  and  irrelevant.  The  Court 
admitted  the  evidence,  sayjng  **  the  offer  is  not 
at  all  definite,  and  if  it  fails  to  establish  a  liability 
on  the  part  of  the  defendant,  Albert,  we  will  ex- 
clude it  from  the  jury."  The  evidence  thus  ad- 
mitted was  withdrawn  by  the  Judge  from  the 
jury,  at  the  opening  of  his  charge,  after  the 
speeches  of  counsel. 

Verdict  and  judgment  for  plaintiffs.  A  motion 
for  a  new  trial  having  been  overruled,  the  de- 
fendant took  this  writ,  assigning  for  error  the 
admission  of  the  above  evidence. 

Wm,  M,  Derr,  for  plaintiff  in  error. 

The  very  offer  in  this  case,  and  the  manner  in 
which  it  was  worded,  was  of  such  a  kind  as 
showed  that  the  evidence  was  irrelevant  and  in- 
competent. It  should  never  have  been  per- 
mitted to  go  to  the  jury,  and  when  it  was  ad- 
mitted should  have  been  immediately  excluded 
and  withdrawn  from  them.  As  it  is,  in  this  case 
the  evidence  was  so  long  before  the  jury  that 
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their  judgment  was  biassed,  and  the  withdrawal 
came  too  late. 

Nash  et  ai,  v,  Gilkcson  ft  aL,  5  S.  &  R.  352. 

Shaeffer  v.  Kreitzer,  6  Binney,  431. 

Inghani  et  al.  v.  Crary  et  al.,  i  Penna.  389. 

D.  &  H.  Canal  Co.  v,  Barnes  et  al,,  7  Casey,  197. 

Huntingdon  R.  R.  Co  v.  Decker,  i  Norris,  119. 
Josiah  Funk  andy.  Meyer  Lights  contra. 
Had  any  injustice  been  done  in  this  case,  a 
new  trial  would  have  been  granted  below.  In 
the  progress  of  a  trial,  irrelevant  evidence  will 
sometimes  creep  in,  but  the  positive  instructions 
of  the  Judge  to  the  jury  to  disregard  it  are  suffi- 
cient to  insure  the  fact  that  no  mischief  will 
ensue.  We  must  presume  that  the  jury  heeded 
the  instructions  of  the  Court. 

Miller  v.  Miller,  4  Barr,  319. 

Unangst  v,  Kraemer,  8  W.  &  S.  401. 
It  is  only  when  the  illegal  testimony  received 
inevitably  tends  to  prejudice  the  minds  of  the 
jury,  that  the  error  is  not  cured  by  the  Court 
telling  them,  after  the  argument  has  closed,  not  to 
consider  the  testimony. 

Huntingdon  R.  R.  Co.  v.  Decker,  i  Norris,  124. 

June  12,  1879.  '^H^  Court.  For  the  pur- 
pose of  showing  collusion  between  Albert  and 
Backenstose,  Miller  himself,  the  witness,  was 
allowed  to  prove  that  Backenstose  had  absconded, 
and  that  Albert  admitted  he  gave  him  money  and 
advised  him  to  leave.  On  cross-examination, 
he  said:  ** Backenstose  was  accused  of  forging 
notes,  and  Albert  told  him  he  should  clear  out, 
and  gave  him  some  money.'*  This  testimony, 
given  by  the  first  witness  called,  remained  before 
the  jury  till  after  the  proofs  and  arguments  on 
both  sides  had  closed.  Thus  during  the  whole 
trial  the  defendant  was  held  up  as  having  con- 
spired with  Backenstose  to  defraud  the  plaintiff; 
a  falsehood  so  artfully  introduced  that  in  the 
attempt  to  repel  it,  the  plaintiff  could  say  that 
Backenstose  had  flee}  under  the  charge  of  a  high 
crime,  by  advice  and  aid  of  the  defendant.  The 
issue  was  one  of  fact,  each  party  a  witness  in  his 
own  behalf,  and  Backenstose  a  codefendant  upon 
whom  process  was  not  served.  It  is  not  easy  to 
conceive  of  anything  better  calculated  than  that 
impertinent  stuff  to  bias  the  jury  against  Albert, 
both  as  party  and  witness.  In  one  view  he  was 
presented  as  a  colluder,  in  the  other  as  an  acces- 
sory of  crime.  His  codefendant  was  first  pre- 
sented as  an  absconding  debtor,  not  as  a  forger. 
The  plaintiff  knew  the  proposed  testimony  had 
no  relation  to  the  issue,  and  had  he  informed  his 
counsel  of  the  whole  truth,  of  course  the  offer 
would  not  have  been  made.  Incompetent  evi- 
dence which  strongly  tends  to  prejudice  a  party, 
and  impair  the  credibility  of  a  witness,  after 
argument  upon  it  by  counsel,  is  not  deemed  as 
cftaced  from  the  mind  by  its  judicial  withdrawal 
from  consideration.    It  shouki   be  withdrawn 


before  the  argument,  and  in  such  manner  as  to 
leave  it  reasonably  certain  that  it  did  not  taint 
the  relevant  testimony.  (Railroad  and  Coal  Co. 
V.  Decker,  i  Norris,  119,  and  cases  there  cited.) 

Judgment  reversed,  and  venire  facias  de  navQ 
awarded. 

Opinion  by  Trunkev,  J. 


May,  '79,  54.  May  7, 187^. 

Moore  v.  Her^ey. 

Lunatic — Liability  on  commercial  paper — Con- 
sideration in  contract  of  lunatic — Lis  pendtm 
— Evidence, 

Where  a  note  is  made  by  a  lunatic  and  indorsed  over 
by  the  payee,  it  is  competent  for  the  lunatic  or  his  com- 
mittee to  defend  against  the  indorsee,  either  by  showing 
that  he  had  knowledge  of  the  lunacy  or  that  the  note  was 
originally  obtained  fraudulently  or  without  proper  con- 
sideration. 

Where  the  indorsee  of  a  promissory  note  has  taken  (he 
stand  to  prove  that  he  is  a  bona  fide  holder,  upon  aodoe 
by  defendant's  counsel  to  prove  the  consideration  paid  by 
him  for  the  note,  it  is  proper  upon  cross-examinatio>n  to 
ask  such  questions  as  will  tend  to  discover  whether  the 
indorsee  knew  that  the  note  was  originally  obtained  for  a 
worthless  consideration.  Such  evidence  is  also  admiss^le 
if  oiiered  by  defendant 

Quare — Whether  a  lis  pendens  is  constructive  notice  of 
a  man's  mental  condition  ? 

Error  to  Common  Pleas  of  Lancaster  County. 

Assumpsit,  by  John  M.  Hershey,  against 
George  H.  Moore,  on  a  promissory  note  for  five 
hundred  dollars.     Plea  non  assumpsit. 

On  the  trial  the  following  facts  appeared  :— 

The  note  in  suit  was  made  on  June  8,  1872, 
by  George  H.  Moore,  and  was  drawn  to  the 
order  of  David  L.  Witmyer,  and  by  him  in- 
dorsed either  on  the  same  or  following  day  to 
the  plaintiff. 

Three  days  before  this  transaction,  viz.,  on 
June  S>  1879,  a  petition  for  a  commission  de 
lunatico  inquirendo  had  been  duly  filed,  to  as- 
certain whether  the  said  George  H.  Moore  was 
a  lunatic  or  not.  Proceedings  were  instituted  in 
accordance  with  this  petition,  and  an  inquisition 
held  June  21  and  28,  1872,  which  found  that 
the  said  George  H.  Moore  was  a  lunatic,  and 
had  been  so  for  the  space  of  three  years.  This 
finding  of  the  inquisition  was  confirmed  by  the 
Court  August  19,  1872,  and  a  committee  ap- 
pointed who  conducted  the  defence  in  this  suit. 
Notice  had  been  given  by  defendant's  counsel  to 
plaintiff  that  he  would  be  required  to  prove  the 
consideration  paid  by  him  for  the  note  in  suit. 

At  the  trial,  before  Livingstone,  P.  J.,  the 
plaintiff  having  proved  the  signature  to  the  note, 
and  given  it  in  evidence,  was  called  as.  a  wit* 
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ness  in  his  own  behalf.  He  testified  that  he  gave 
for  the  note  his  order  on  Solon  L.  Cheny  for 
I375.00,  and  his  own  note  for  I82.09.  He 
added  that  Witmyer  told  him  what  the  note  was 
given  for.  **  He  told  me  it  was  given  to  lift  a 
judgment.*'  On  cross-examination  he  was  asked 
by  defendant's  counsel,  **  Did  you  not  know,  at 
the  time  you  took  this  note  from  Witmyer,  that 
the  consideration  of  it  was  a  patent  right?" 
Objected  to  by  plaintiff  as  not  being  cross-ex- 
amination ;  ol^ection  sustained ;  exception  (ist 
assignment  of  error). 

He  was  then  asked  by  defendant'i  counsel, 
"  Did  you  ever  tell  anybody  that  you  dealt  in 
patent-right  notes ;  bought  them  for  half  price ; 
you  bought  one  of  George  Moore's ;  you  knew 
he  got  no  value  for  it,  but  you  got  it  cheap,  and 
you  were  going  to  make  him  pay  for  it  ?"  Ob- 
jected to  by  plaintiff  as  not  cross-examination ; 
objection  sustained  (2d  assignment  of  error). 

The  defendant  tlien  offered  **to  prove  that 
George  H.  Moore,  the  defendant,  on  January 
10,  1872,  gave  a  judgment  bond  to  Aaron  H. 
Danner,  for  I3000,  payable  April  i,  1872,  and 
entered  to  November  Term,  1871,  No.  232,  in 
the  Court  of  Common  Pleas  of  Lancaster  County, 
and  assigned  by  said  Danner  to  David  L.  Wit- 
myer, May  21 ,  1872,  and  satisfied  by  said  Witmyer 
June  12,  1872;  that  on  February  19,  1872,  an 
affidavit  and  petition  were  filed,  alleging  that  said 
judgment  was  obtained  by  fraud,  and  that  there 
was  no  consideration  for  the  same,  and  a  rule 
was  thereupon  granted  to  open  the  same ;  which 
rule  was  pending  at  the  time  of  the  entry  of 
satisfaction  as  aforesaid ;  that  said  judgment  was 
given  by  said  Moore  in  pursuance  of  an  arrange- 
ment about  a  worthless  patented  wash  boiler,  and 
that  said  Moore  received  no  consideration  for 
said  judgment ;  that  said  Witmyer  procured  from 
said  Moore  six  notes  for  ^500  each,  all  like  the 
one  in  suit,  which  is  one  of  them,  for  said  judg- 
ment ;  that  said  note  was  given  while  proceed- 
ings in  lunacy  against  said  Moore  were  pending ; 
that  said  Witmyer  subsequently  to  the  date  of 
said  note  had  the  whole  six  notes,  and  offered 
them  for  discount  or  sale ;  that  said  Hershey  at- 
tended the  inquest  jiine  21,  1872,  and  once  in 
a  conversation  with  a  person  said  that  he  often 
dealt  in  patent-right  notes ;  that  he  bought  them 
for  half  price,  and  made  money  on  them ;  that 
he  bought  one  of  George  Moore's ;  that  he  knew 
Moore  had  no  value  for  it,  but  he  got  it  cheap, 
and  would  make  him  pay  for  it." 

This  offer  being  objected  to  by  plaintiff,  was 
disallowed  (as  a  whole)  by  the  Court ;  exception 
(3d  assignment  of  error). 

Defendant  presented  the  following  points : — 

(i)  It  was  not  competent  for  the  defendant  to 
bind  himself  by  a  promissory  note  given  by  him 
while  the  proceedings  in  lunacy  against  him, 


were  pending  which  resulted  in  finding  him  a 
lunatic  for  three  years  back,  and  before  the  com- 
mencement of  the  proceedings  in  lunacy,  Ans- 
wer.  Defendant  having  made  and  put  in  circu- 
lation the  negotiable  note  in  suit,  three  days 
after  proceedings  in  lunacy  were  commenced, 
which  resulted  in  finding  him  a  lunatic,  and  the 
payee  having  indorsed  said  note  to  plaintiff,  who 
is  an  innocent  holder  for  value  (having  no  actual 
notice  of  the  proceeding  in  lunacy,  or  of  the 
lunacy  of  Moore,  or  of  any  taint  whatever  con- 
cerning said  note),  would  be  bound  to  pay  said 
note,  notwithstanding  the  fact  that  the  inquest 
finds  said  Moore  to  have  been  a  lunatic  for  three 
years  prior  to  its  date. 

(2)  It  is  incumbent  on  the  plaintiff  to  show 
that  the  defendant,  a  lunatic,  as  found  by  inqui- 
sition, received  value  for  the  note  in  suit,  and 
there  being  no  such  proof,  the  defendant  is  not 
bound  by  said  note.     Refused. 

(3)  Under  the  whole  evidence  in  the  case  the 
verdict  should  be  for  the  defendant.     Refused. 

In  the  general  charge  the  Court  said,  inter 
alia :  **  We  prefer  to  adhere  to  the  rule  as  stated 
in  Diamond  v,  Lawrence  Co.,  that  the  doctrine 
of  constructive  notice  or  notice  per  lis  pendens^ 
does  not  apply  to  commercial  paper  not  yet  due, 
in  the  hands  of  an  innocent  holder  for  value, 
and  therefore  now  say  to  the  jury,  that  construc- 
tive notice,  by  the  mere  fisu:t  that  proceedings 
in  lunacy  were  commenced  three  days  before 
the  making  of  the  note  in  question,  which  is  a 
negotiable  note — commercial  paper,  and  which 
is  held  by  plaintiff  as  an  indorsee  for  value,  who, 
as  the  testimony  shows,  has  purchased  it  from 
the  payee  for  value,  without  having  actual  notice 
of  the  proceedings  in  lunacy,  or  of  the  lunacy  of 
George  H.  Moore  (if  he  was  then  a  lunatic), 
prior  to  purchasing  it,  is  not  such  notice  as  would 
prevent  his  recovery  in  this  action,  and  that 
plaintiff  is  therefore  entitled  to  their  verdict  for 
the  amount  of  the  note  with  interest  from  its 
maturity." 

Verdict  for  plaintiff,  under  the  direction  of  the 
Court,  and  judgment  thereon.  The  defendant 
took  this  writ,  assigning  for  error  the  rejection  of 
his  offer,  the  answers  to  points,  and  the  charge 
of  the  Court. 

Thomas  E.  Ff-anklin  and  H,  M,  Norths  for 
plaintiff  in  error. 

Since  the  plaintiff  was  called  to  prove  that  he 
was  a  bona  fide  holder  for  value,  we  were  en- 
titled to  inquire  into  the  consideration. 

Markley  v,  Swartzlander,  8  W.  &  S.  172. 
Covanhovau  v.  Hart,  9  H.  495. 
Byles  on  Bills,  92-103. 

While  the  indorsee  of  a  negotiable  note  is  not 
bound  t6  inquire  into  its  consideration,  he  is 
bound  to  ascertain  the  status  of  the  maker ;  and 
if  the  maker  is  a  lunatic,  in  regard  to  whom  pro- 
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ceedings  had,  at  the  time  of  the  making  of  the 
note,  been  already  commenced  to  have  him  de- 
clared a  lunatic,  the  holder  is  required  to  show 
affirmatively  that  the  lunatic  has  given  the  note 
for  a  fair  and  valuable  consideration,  for  the 
benefit  of  his  estate. 

Hicks  V.  Marshall,  1$  Hun,  Sup.  Ct.  327. 

Surles  V  Pipkin,  62  N.  C.  513. 
After  proceedings  in  lunacy  commenced,  the 
plaintiff  ought  not  to  be  permitted  to  recover 
without  proof  of  any  consideration  having  been 
received  for  the  note  by  the  lunatic ;  or  ^here 
gross  fraud  and  imposition  had  been  practised 
upon  him. 

Lancaster  Co.  Bank  v,  Moore,  aS  Sm.  414. 
The  note  of  an  insane  person,  or  of  a  per- 
fectly imbecile,  which  he  has  been  induced  to 
sign  by  fraud  and  imposition,  is  void  in  the  hands 
of  an  innocent  indorsee. 

Sentance  v,  Poole,  3  C.  &  P.  I. 

State  Bank  z/.  McCoy,  19  Sm.  204. 

Lincoln  v,  Buckmaster,  32  Vermont,  658. 
As  to  the  applicability  of  the  doctrine  of  lis 
pendens,  see — 

Winston  ».  Westfeldt,  2  Am.  Law  Reg.  619,  O.  S. 
H,  C,  Brubaker,  for  the  defendant  in  error. 
Judgment  will  not  be  reversed,  because  a  party 
is  not  permitted  to  ask  a  question  when  it  is  ap- 
parent from  the  testimony  of  the  witness  that  he 
would  not  have  given  the  answer  sought. 

Daniel  v.  Daniel,  3  Wr.  212. 
Negotiable  paper  in  the  hands  of  a  third  party, 
who  is  an  innocent  and  bona  fide  holder  for 
value,  cannot  be  assailed  by  allegations  of  fraud 
or  lunacy. 

Lancaster  Co.  Bank  v,  Moore,  28  Sm.  414. 

Diamond  v,  Lawrence  Co.,  I  Wr.  353. 

June  23,  1879.  The  Court.  The  question 
how  far  a  lunatic  shall  be  held  liable  upon  his 
contract  is  not  free  from  difficulty.  A  man  may 
be  mad  without  showing  it ;  and  he  may  show  it 
and  yet  drive  a  thrifty  bargain.  A  lunatic  has 
been  held  liable  for  necessaries  (La  Rue  v,  Gilky- 
son,  4  Barr,  375 ;  Baxter  v.  Portsmouth,  2  C.  & 
P.  178).  In  Beals  v.  See  (10  Barr,  56)  it  was 
held  that  an  executed  contract  for  the  purchase 
of  goods  could  not  be  avoided  by  proof  of  in- 
sanity at  the  time  of  the  purchase,  unless  the 
vendor  had  been  guilty  of  fraud,  or  had  knowl- 
edge of  his  mental  condition.  In  Lancaster 
County  National  Bank  v.  Moore  (28  Sm.  407) 
the  present  plaintiff  in  error  was  held  upon  his 
promissory  note  discounted  by  the  bank  without 
knowledge  of  his  insanity.  It  is  a  just  rule  that 
where  a  lunatic  obtains  the  property  of  another 
person,  who  in  good  faith  deals  with  him  in 
ignorance  of  his  lunacy,  he  shall  not  keep  both 
the  property  and  the  price.  But  there  must  be 
a  limit  to  the  civil  responsibility  of  persons  of 
unsound  mind,  otherwise  their  property  would 


be  at  the  mercy  of  unscrupulous  and  designing 
men. 

The  defendant    below  was    sued    upon   his 
promissory  note  in  favor  of  David  L.  Witmyer, 
and  by  him  indorsed  to  the  plaintiff.     The  latter 
claims  to  be  a  holder  for  value,  and  stated  when 
on  the  witness  stand  that  he  gave  I477.09  for  it. 
The  plaintiff  was  then  asked  certain  questions 
upon  cross-examination  as  to  his  knowledge  of 
the  consideration,  which  upon  objection  were 
ruled  out  by  the  Court,  and  form  the  subject  of 
the  first  and  second  specifications  of  error.    The 
objection  that  the  questions  referred  to  were  not 
proper  cross-examination  was  not  well    taken. 
The  plaintiff  had  taken  the  stand  to  prove  that 
he  was  a  bona  fide  holder,  upon  notice  by  the  de- 
fendant's counsel  to  prove  the  consideration  paid 
for  the  note.    It  certainly  affected  the  bona  fides 
of  his  holding  if  he  knew  the  note  had  been  ob- 
tained from  Moore  upon  a  worthless  considera- 
tion, and  in  this  view  the  questions  referred  to 
in  the  ist  and  2d  specifications  ought  to  have 
been  allowed.     The  defendant  after  offering  in 
evidence  the  record  of  the  inquisition  of  lunacy 
in  the  case  of  George  H.  Moore,  the  finding  of 
which  covered  the  time  at  which  the  note  in  suit 
was  given,  made  the  offer  of  evidence  contained 
in  the  3d  specification.     The  offer  was  substan- 
tially to  prove :    ist.  That  Moore  received  no 
consideration  for  the  note ;  2d.  That  the  note 
was  given  pending  the  proceedings  in  lunacy ; 
and  3d.  That  the  plaintiff  had  admitted  in  con- 
versation that  Moore  had  not  received  value. 
We  think  this  offer  as  a  whole  ought  to  have  been 
received.     The  rejection  of  the  second  brandi 
was  not  material,  as  the  record  of  the  inquisition 
already  in  evidence  showed  that  the  proceedings 
were  commenced  at  a  date  anterior  to  the  note. 
But  the  remaining  matters  embraced  in  the  offer 
were  material.     They  went  to  the  consideration 
of  the  note  and  to  the  plaintiff's  knowledge  of 
it.     I  know  of  no  case  in  which  it  has  been  held 
that  a  lunatic,  when  sued  upon  his  contract,  may 
not  show  want  of  consideration.     The  most  that 
has  been  decided  is  that  when  a  man  deals  fairly 
with  a  lunatic  and  without  knowledge  of  Im 
lunacy,  he  is  entitled  to  recover  the  value  of 
what  he  honestly  parted  with.  It  was  held,  how- 
ever, by  the  learned  Judge  of  the  Court  below 
that  as  this  was  commercial  paper,  and  the  plain- 
tiff a  holder  for  value,  the  consideration  could 
not  be  inquired  into.     It  is  doubtful  if  this  rule, 
even  if  applicable  to  the  facts  of  this  case,  would 
exclude  the  evidence  referred  to,  as  said  evidence 
tends  to  show  plaintiff's  knowledge  of  the  want 
of  consideration.    But  we  are  not  called  upon  to 
decide  this  question,  as  we  place  our  ruling  upon 
the  broad  ground  that  the  principle  of  commer- 
cial  law  above  referred  to  does  not  apply  to 
the  case  of  commercial  paper  made  by  niadmen. 
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If  it  did  we  would  soon  have  before  us  this  state 
of  things.  It  is  well  known  that  there  are  a  large 
number  of  lunatics  under  restraint  in  this  State 
who  are  possessed  of  large  estates.  It  would  be 
easy  for  a  designing  knave  to  obtain  the  paper  of 
such  person  for  a  large  amount.  The  making  of 
it  might  even  be  a  source  of  delight  to  the  un- 
fortunate lunatic.  If  such  paper  can  be  pro- 
tected in  the  hands  of  a  holder  who  has  paid 
value  however  trifling,  this  helpless  class  would 
have  little  protection.  A  principle  that  renders 
such  results  possible  must  be  essentially  and 
radically  wrong.  We  believe  that  none  such 
exists.  On  the  contrary,  the  true  rule  applicable 
to  such  cases  is,  that  while  the  purchaser  of  a 
promissory  note  is  not  bound  to  inquire  into  its 
consideration,  he  is  affected  by  the  status  of  the 
maker,  as  in  the  case  of  a  married  woman  or  a 
minor.  In  neither  of  these  cases  can  he  recover 
against  the  maker.  In  the  case  of  a  lunatic, 
however,  he  may  recover,  provided  he  had  no 
knowledge  of  the  lunacy,  and  the  note  was  ob- 
tained without  fraud,  and  upon  a  proper  con- 
sideration. But  the  lunatic  or  his  committee 
may  defend  upon  either  of  these  grounds.  This 
rule  affords  reasonable  protection  to  the  estates 
of  lunatics,  and  can  do  no  serious  injury  to  com- 
mercial interests,  as  it  is  believed  the  amount  of 
such  paper  that  can  be  floated  in  the  face  of  such 
a  rule  will  be  inconsiderable. 

In  the  view  we  take  of  this  case,  the  fact  that 
the  lunatic  has  been  so  found  by  inquisition  is 
not  very  important.  Such  finding  is  at  most  but 
prima  facie  evidence  of  what  it  asserts,  and  may 
always  be  rebutted  by  strangers  to  the  proceed- 
ing. And  I  doubt  the  application  of  the  doctrine 
of  /is  pendens  to  such  cases.  A  lis  pendens  is 
undoubtedly  constructive  notice  in  questions  of 
title  and  property,  but  that  it  should  be  so  as  to 
a  man's  mental  condition  is  very  much  to  be 
doubted.  But  we  do  not  decide  this  point,  not 
regarding  it  as  essential. 

There  is  nothing  in  the  foregoing  inconsistent 
with  what  was  decided  in  The  Bank  v,  Moore, 
supra.  The  questions  now  ruled  were  not  raised 
in  that  case. 

The  defendant's  second  point  (5th  assignment) 
presents  the  principle  I  have  just  discussed.  If 
the  facts  were  as  assumed  in  said  point,  its  con- 
clusion of  law  should  not  have  been  affirmed. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J. 
[See  Snyder  v,  Laubach,  anttt  P*  4^-] 


Jan.  '75,  30. 


March  7,  1879. 


arvcy  v.  Vandcgrift. 

Deedsy  construction  of — Extrinsic  evidence  to 
explain — Not  admissible  when  subject-matter 
exists  which  satisfies  the  terms  of  the  convey- 
ance— Fishery —  Words  in  a  deed  "  oj  hereto- 
fore conducted*^  construed  in  relation  to — 
Practice —  Court  cannot  be  convicted  of  error 
for  the  admission  of  evidence  under  exception^ 
unless  such  admission  be  assigned  for  error — 
Cure  of  this  defect  by  a  point  equivalent  to  a 
motion  to  strike  out  such  testimony. 

The  rule  which  allows  the  giving  of  extrinsic  evidence 
to  explain  a  deed  as  to  the  extent  of  the  subject  sold  has 
no  application  where  a  subject-matter  exists  which  satisfies 
the  terms  of  the  instrument  of  conveyance. 

H.  owned  land  on  a  river  front  by  title  derived  from  P. 
&  L.,  the  deeds  for  his  property  containing  no  reference  to 
any  servitude  on  it ;  V.  owned  an  adjoining  tract  by  title 
from  same  parties  intermediately  through  T. ;  in  the  deed 
from  P.  &  L.  to  T.  there  was  a  grant  of  a  fishery  "  to  the 
distance  of  28  perches  down  the  river  from  the  place  of 
beginning;"  the  deed  from  T.  to  V.  also  contained  a 
grant  of  the  same  right  of  fishery  "  as  it  has  heretofore 
been  conducted." 

In  an  action  by  V.  against  H.  to  recover  damages  for 
injury  to  his  fishery  by  the  erection  of  a  wharf  on  H.*s 
land: 

Heldf  that  the  words  "  as  it  has  heretofore  been  con- 
ducted "  referred  only  to  the  manner  in  which  the  fishery 
had  been  conducted  and  had  no  reference  to  its  extent. 

On  the  trial,  parol  evidence  was  admitted,  under  excep- 
tion, to  explain  the  words  in  the  deed,  "  as  it  has  hereto- 
fore been  conducted,"  and  to  show  thai  plaintiff's  right  of 
fishery  extended  in  front  of  and  beyond  defendant's  land; 
this  admission  of  evidence  was  not  assigned  for  error,  but 
the  Court  was  asked  to  charge  the  jury,  as  a  matter  of  law, 
on  the  construction  of  the  words  in  question : 

I/eld t  to  be  equivalent  to  a  motion  to  strike  out  the  tes- 
timony already  given,  and  that  the  refusal  of  the  Court  so 
to  charge  was  error. 

Error  to  the  Common  Pleas  of  Bucks  County. 

Case,  by  J.  Vandegrift  against  J.  L.  Harvey 
and  R.  Eyre,  to  recover  damages  for  injury  to  a 
right  of  fishery  alleged  to  be  in  plaintiff,  by  the 
erection  of  a  wharf  on  defendant's  land  fronting 
on  the  Delaware  River.  On  a  previous  argument 
of  this  case  the  judgment  was  affirmed  by  an 
evenly  divided  bench  (reported  i  Weekly 
Notes,  629).  An  order  for  a  reargument  was 
granted  on  motion  of  plaintiff  in  error  (2  Weekly 
Notes,  79). 

The  narr.  averred  that  the  plaintiff  was  pos- 
sessed of  a  lot  of  ground  adjoining  land  of  J.  L. 
Harvey  and  others,  and  fronting  on  the  river 
Delaware,  together  with  a  **  fishery  in  the  said 
river  Delaware,  on  and  adjoining  said  land,  and 
on  and  adjoining  other  lands  above  and  below 
the  land  of  said  plaintiff,  extending  a  long  dis>- 
tance,  to  wit,  thirty  perches  up  from  said  land 
along  the  shore  of  said  river  and  thirty  perches 
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down  said  river  from  land  of  aaid  plaintiff,  along 
the  shore  of  the  said  river  Delaware."  Plea,  Not 
guilty. 

On  the  trial,  before  Watson,  P.  J.,  the  follow- 
ing facts  appeared :  The  title  of  both  parties  to 
their  respective  lots  of  ground  was  derived  under 
J.  Paxson  and  L.  D.  Vandegrift,  to  whom  a  large 
tract  of  land,  known  as  the  McElroy  farm,  front- 
ing on  the  Delaware,  and  containing  238  acres  and 
96  perches,  had  been  conveyed  by  deed,  dated 
March  18,  1835,  by  the  heirs  of  J.  McElroy, 
**  together  with  the  right  and  privilege  of  fishing 
and  landing  the  ferryboats  on  the  bank  of  the 
said  river  to  the  distance  of  28  perches  down  the 
same  below  the  place  of  beginning.'*  J.  McElroy 
had  received  the  same  premises  in  1792  from 
the  executors  of  J.  Kidd,  his  deed  containing 
the  same  words  as  above  in  regard  to  a  fishery, 
etc.,  with  the  additional  words,  "on  the  land 
sold  and  conveyed  to  the  said  Corvasier ;"  Cor- 
vasier  owned  the  land  immediately  below  the 
Dimk's  Ferry  Road.  On  March  26,  1838,  Van- 
degrift and  Paxson  conveyed  to  C.  Tyson  a  tract 
of  14  acres  of  land  immediately  adjoining  the 
Dunk's  Ferry  Road,  and  fronting  on  the  Dela- 
ware, '*  together  with  all  our  right  and  privilege 
of  the  fishery  as  it  has  heretofore  been  conductedy 
and  landing  the  ferryboats  on  the  bank  of  the 
said  river  to  the  distance  of  28  perches  down  the 
same  below  the  place  of  beginning."  On  Oct. 
21,  1 841,  Tyson  conveyed  ten  and  three-quarters 
acres  of  this  lot  to  A.  Wilson ;  this  latter  tract 
came  by  several  mesne  conveyances,  to  be  vested 
in  the  defendant  Harvey ;  it  had  a  front  of  about 
550  feet  on  the  river,  but  only  extended  about 
15  feet  below  high- water  mark.  The  defendant 
also  owned,  by  mesne  conveyances  from  Paxson 
and  Vandegrift,  a  tract  of  seven  acres,  immedi- 
ately adjoining  to  the  east  his  ten  and  three- 
quarters  acres  tract  and  also  fronting  on  the  river; 
his  title-deeds  for  this  tract  contained  no  reference 
to  any  right  of  fishing  in  front  of  it.  (See  Plan.) 

The  plaintiff,  J.  Vandegrift,  claimed  title  as  fol- 
lows, viz. :  by  deed  from  Tyson,  of  same  date  as 
deed  to  A.  Wilson,  for  a  tract  of  three  and  a  quar- 
ter acres,  being  the  rest  of  the  fourteen  acre  lot ; 
this  tract  consists  of  a  small  piece  of  land  along 
Dunk's  Ferry  Road  and  the  flats  in  front  of  the 
tract  granted  to  Wilson  on  the  same  day  (and 
now  owned  by  Harvey),  between  low- water  mark 
and  Wilson's  line,  15  feet  below  high-water  mark. 
This  deed  (to  Vandegrift)  contained  the  follow- 
ing clause  in  regard  to  the  fishery  and  ferry  right : 
**  together  with  all  the  right  of  the  said  C.  Tyson 
in  the  fishery  and  the  privileges  thereto  belong- 
ing, as  it  has  heretofore  been  conducted,  also  the 
privilege  of  landing  the  ferryboats  on  the  bank 
of  the  said  river,  to  the  distance  of  28  perches 
down  the  same  below  the  place  of  beginning,  to- 
gether, ^so,  with  the  ferry."     In  1870  Hsurveyi 


built  on  his  seven-acre  tract  a  wharf  extending 
out  into  the  river  some  distance  below  low-water 
mark,  and  this  suit  was  brought  for  injury  done 
by  this  erection  to  plaintiff's  alleged  right  of 
fishery. 

Under  objection  and  exception  by  defendant, 
testimony  was  given  on  behalf  of  plaintift— in  ex- 
planation of  the  words  **  as  it  has  heretofore  been 
conducted"  in  plaintiff's  deed  from  Tyson — that 
the  head  of  the  fishery  owned  by  Vandegrift  and 
his  predecessors  in  title  was  at  the  upper  line  of 
the  McElroy  tract,  /.  ^.,  that  it  extended  up  the 
river  in  front  of  and  beyond  Harvey's  seven  acre 
tract.  Testimony  was  then  given  that  the  wharf 
interfered  with  plaintiff's  ability  to  draw  his  nets. 

The  defendant  presented  inter  alia  the  follow- 
ing points: — 

(i)  The  legal  construction  of  the  grant  of  Ae 
fishery  to  the  plaintiff  contained  in  the  deed  of 
Paxson  and  Vandegrift  to  Tyson  is,  that  soch 
grant  extended  along  the  front  of  the  14  acre 
tract,  and  28  perches  below  the  lower  line  on 
the  land  of  Corvasier,  and  no  further.  There 
being  claim  to  an  actual  grant,  it  must  be  reason- 
ably certain  ;  there  is  no  room  to  suppose  that 
the  grantor  parted  with  a  privilege  not  appurte- 
nant to  the  land  conveyed.  Answer.  We  can- 
not instruct  you  as  requested  in  this  point.  The 
grant  in  the  deed  is  of  ''our  right  and  privilege 
of  the  fishery  as  it  has  heretofore  been  con- 
ducted," and  it  is  granted  as  an  appurtenance  of 
the  land  conveyed.  Parol  evidence  has  properly 
been  received  to  show  how  the  fishery  had  pre- 
viously been  conducted,  and  it  is  for  your  con- 
sideration in  determining  the  extent  of  the  pre- 
ous  use  of  the  defendant's  land  for  the  purposes 
of  the  fishery,     (ist  assignment  of  error.) 

(5)  The  grant  to  Vandegrift,  and  those  under 
whom  he  claims  title,  is  not  notice  sufficient  to 
affect  a  subsequent  purchaser,  as  Harvey  was,  of 
a  title  of  other  lands  of  Paxson  and  Vandegrift, 
and  unless  the  jury  find  that  he  had  notice  at  the 
time  of  taking  title  of  a  fishery  on  this  land,  such 
as  to  put  him  on  inquiry,  and  there  was  no  de- 
scription filed  in  the  Prothonotary's  office  of  a 
fishing  place  on  the  same,  he  took  clear  of  such 
fishery.  Answer,  We  cannot  so  charge.  The 
deeds  and  user  were  sufficient  notice.  (2d  as- 
signment of  error.) 

The  Court  in  its  general  charge  said  inter  aUs 
as  follows :  The  extent  of  the  fishery  is  no  further 
defined  by  the  deeds  than  **as  heretofore  con- 
ducted." It  is,  therefore,  necessary  to  resort  to 
parol  evidence  to  show  how  and  to  what  extent 
it  has  heretofore  been  conducted — in  other  words 
to  identify  the  subject-matter  of  the  grant,  just 
as  we  find  it  necessary  to  do  in  every  other  case 
by  parol  testimony.  Be  the  description  of  the 
premises  never  so  particular,  [if]  it  is  not  of 
itself  sufficient  to  identify  them,  parol  testimony 
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must  be  resorted  to,  in  order  to  show  where  and 
what  they  are.  This  is  the  purpose  of  such  tes- 
timony here.  It  is  for  you  to  determine,  from 
its  consideration,  what  was  the  extent  of  the  fish- 
ing right  conveyed  by  these  deeds  and  vested  in 
the  plaintiff.  (9th  and  loth  assignments  of  error. ) 
Verdict  for  plaintiff,  for  6  cents  damages  and  6 
cents  costs,  and  judgment  thereon.  Defendant 
took  this  writ,  assigning  for  error  inter  alia  the 
answers  to  points  and  the  portions  of  the  charge 
above  given,  and  the  submission  to  the  jury  of  the 
extent  of  the  fishery.  ( 1 2  th  assignment  of  error. ) 
H,  Yerkes  and  G,  W.  BiddU,  for  plaintiff 
in  error. 

Extrinsic  evidence  is  not  admissible  to  explain 
the  extent  of  the  subject  sold,  when  a  subject- 
matter  exists  which  satisfies  the  terms  of  the  in- 
strument of  conveyance. 

Starkie  on  Evidence,  *692-3. 

Doe  d.  Sir  A.  Chichester  v,  Oxenden,  3  Taunton, 

147,  and  4  Dow,  65. 

The  words  "as  heretofore  conducted**  have  no 

reference  to  the  extent  of  the  fishery,  but  apply 

only  to  the  manner  in  which  the  fishery  had  been 

conducted. 

G,  Lear  (with  him  H,  Lear^  Geo.  RosSy  atid 
Z.  X.  James),  for  defendant  in  error. 

The  extent  of  the  fishery  is  not  defined  in  any 
of  the  deeds,  and  there  is  no  statement  where  its 
beginning  was;  the  expression  ''28  perches  be- 
low the  place  of  beginning**  means  below  the  be- 
ginning of  the  survey  and  not  of  the  fishery.  It 
is,  therefore,  necessary  to  resort  to  extrinsic  evi- 
dence to  show  what  was  granted  by  the  deed. 

Tiley  v,  Moyers,  7  Wr.  404. 

Collins  et  al.  «/.  Rush,  7  S.  &  R.  147. 

Hoffman  et  al,  v.  Danner  et  aL,  2  Harris,  25. 

Scott  V.  Sheakly,  3  Watts,  50. 

Broom's  Maxims,  300. 

Lycoming  Ins.  Co.  v.  Sailer,  17*  Sm.  108. 

May  7,  1879.  The  Court.  The  plaintiff 
below  is  the  owner  of  a  tract  of  three  and  a 
quarter  acres  of  land  on  the  river  Delaware,  in 
Bucks  County,  a  few  miles  below  Bristol.  He  is 
also  the  owner  of  certain  rights  of  fishery  ap- 
purtenant to  said  land.  The  defendant  owns 
the  tract  adjoining  on  the  east,  and  in  the  year 
1870  built  a  wharf  in  front  of  his  land,  extend- 
ing out  into  the  river  over  one  hundred  feet  be- 
low low-water  mark.  The  plaintiff  contends 
that  this  wharf  obstructs  his  right  of  fishing,  and 
brought  this  action  in  the  Court  below  to  recover 
damages  therefor. 

No  servitude  upon  the  land  of  the  defendant 
appears  in  his  line  of  title.  No  reference  to  it 
is  found  in  his  own  deed  or  in  the  mesne  con- 
veyances from  Amos  Wilson.  By  ascending  the 
stream  of  title,  however,  until  he  reached  John 
Paxson  and  Levi  D.  Vandegrift,  under  whom 
both  parties  derive  title,  be  would  have  ascer 


tained  that  when  they  conveyed  to  Charles  Tyson 
the  14  acre  tract,  known  as  "Dunk's  Ferry," 
they  included  the  fishery  in  controversy  by  the 
following  description:  ** Together  with  all  oar 
own  right  and  privilege  of  the  fishery,  as  it  has 
heretofore  been  conducted,  and  landing  the  ferry 
boats  on  the  bank  on  the  said  river,  to  the  distance 
of  28  perches  down  the  same  below  the  place  of 
beginning.**  This  14  acre  tract  had  a  river  front 
of  about  550  feet,  but  only  extended  fifteen  feet 
below  high-water  mark.  Tyson  conveyed  three 
and  a  quarter  acres  of  said  tract  to  John  Vande- 
grift, including  the  entire  front  between  low- 
water  mark  and  fifteen  feet  below  high-water 
mark.  The  deed  from  Tyson  to  Vandegrift  con- 
tained the  following  in  reference  to  the  fishery: 
'*  Together  with  all  the  right  of  the  said  Charles 
Tyson  in  the  fishery,  and  the  privileges  there- 
unto belonging,  as  it  has  heretofore  been  con- 
ducted, also  the  privilege  of  landing  the  ferry 
boats  on  the  bank  of  the  said  river,  to  the  distance 
of  twenty-eight  perches  down  the  same  below 
the  place  of  beginning,  etc.** 

In  the  prior  conveyance  by  the  heirs  of  Mc- 
Elroy  to  Paxson  and  Vandegrift  of  the  large  tract 
of  which  the  premises  of  both  the  plaintiff  and 
the  defendant  form  a  part,  the  fishery  is  described 
as  follows :  **  Together  with  the  right  and  privi- 
lege of  fishing,  and  landing  the  ferry  boats  on 
the  bank  of  the  said  river  to  the  distance  of  28 
perches  below  the  place  of  beginning.**  The  28 
perches  below  was  land  formerly  belonging  to 
Corvasier,  and  was  so  referred  to  in  the  grant  of 
the  fishery  contained  in  the  deed  of  these  prem- 
ises from  John  Kidd  to  John  McElroy. 

Assuming  that  the  defendant  was  affected  with 
notice  of  the  grant  of  the  fishery,  as  set  forth 
above,  we  are  led  to  consider  the  extent  of  said 
grant.  Just  here  the  difficulty  in  the  case  arises. 
There  is  nothing  in  the  language  employed  that 
in  terms  imposes  any  servitude  upon  the  land  of 
the  defendant.  The  Court  below  admitted  parol 
evidence  to  show  the  extent  of  the  fishery. 
Against  the  objection  of  the  defendant  witnesses 
were  permitted  to  testify  that  the  shore  in  front 
of  defendant's  land,  and  for  a  considerable  dis- 
tance beyond  the  pier,  had  been  used  by  the 
plaintiff,  and  his  predecessors  in  the  fishery,  for 
hauling  the  seine  and  other  purposes  connected 
with  said  fishery.  The  admission  of  this  evi- 
dence was  not  assigned  for  error,  and  whatever 
our  view  of  its  competency  may  be,  the  Court 
below  cannot  be  convicted  of  error  in  admitting 
it.  But  by  the  defendant's  first  point,  the  learned 
Judge. was  called  upon  to  construe  the  language 
of  the  deed  containing  the  grant  of  the  fishery, 
and  to  define  the  extent  thereof  as  a  question  of 
law.  This  he  declined  to  do,  and  instructed  the 
jury  that  **the  grant  in  the  deed  is  of  *  our  right 
and  privilege  of  the  fishery  as  it  has  heretofore 
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been  conducted,*  and  it  is  granted  as  an  appurte- 
nance to  the  land  conveyed.  Parol  evidence  has 
properly  been  received  to  show  how  the  fishery 
had  previously  been  conducted,  and  it  is  for  your 
consideration  in  determining  the  extent  of  the 
previous  use  of  the  defendant's  land  for  the  pur- 
poses of  the  fishery. '  *  The  effect  of  this  point  was 
to  withdraw  from  the  consideration  of  the  jury 
the  parol  evidence  which  had  been  previously  ad- 
mitted in  regard  to  the  extent  of  the  fishery.  It 
was  the  equivalent  of  a  motion  to  strike  it  out. 
The  correctness  of  the  answer  of  the  Court  must 
be  measured,  therefore,  by  the  competency  of  the 
evidence  referred  to. 

It  is  undoubtedly  true  that  where  the  subject 
matter  of  a  grant  is  insufficiently  described  in  a 
deed,  parol  evidence  may  be  given  to  show  pre- 
cisely what  was  intended  to  be  conveyed.  It  is 
said  in  Starkie  on  Evidence,  p.  692,  that  **  in 
general,  when  there  is  any  doubt  as  to  the  extent 
of  the  subject  matter  devised  by  will,  or  demised, 
or  sold,  it  is  a  matter  of  extrinsic  evidence  to 
show  what  is  included  under  the  description  as 
parcel  of  it."  The  same  principle  is  ruled  in 
Scott  V.  Sheakly  (3  Watts,  50) ;  and  Hoffman 
V,  Banner  (2  Harris,  25).  And  in  such  case  it 
is  well  decided  that  the  question  of  the  extent  of 
the  grant  must  go  to  the  jury.  But  was  there 
any  such  ambiguity  in  the  case  in  hand,  as  to 
bring  it  within  the  rule  above  stated?  The 
authorities  are  equally  clear  that  the  rule  which 
allows  extrinsic  evidence  to  explain  the  extent 
of  the  subject  sold,  has  no  application  when  a 
subject  matter  exists  which  satisfies  the  terms  of 
the  instrument  of  conveyance.  (Starkie  on  Evi- 
dence, 693 ;  Chichester  v,  Oxenden,  3  Taunton, 
147.)  The  right  of  fishing  granted  by  the  deed 
to  Paxson  and  Vandegrift,  was  the  right  of  fish- 
ing 28  perches  down  the  river  below  the  place 
of  beginning.  That  is  to  say,  in  addition  to  the 
right  of  fishing  opposite  and  upon  their  own 
lajnd,  they  were  granted  the  privilege  of  fishing 
28  perches  further  down  the  river  upon  the  land 
formerly  of  Corvasier,  which  was  thus  made  ser- 
vient to  the  fishery.  There  is  no  ambiguity  here, 
llie  extent  of  the  grant  is  clearly  defined,  and  no 
extrinsic  evidence  is  needed  or  would  be  ad- 
missible to  extend  it.  The  grant  of  the  fishery 
contained  in  the  mesne  conveyance  from  Paxson 
and  Vandegrift  to  the  plaintiff,  varies  the  phrase- 
ology somewhat,  but  the  substance  remains  the 
same.  It  carried  the  right  to  the  fishery  as  it  has 
heretofore  been  conducted^  and  to  use  the  shore 
for  28  perches  below  the  place  of  beginning,  for 
the  purposes  of  fishing  and  landing  the  ferry- 
boat. The  words  I  have  italicized  were  not  in 
the  original  grant,  and  much  stress  has  been  laid 
upon  them  as  bearing  upon  the  extent  of  the 
fishery,  and  as  opening  the  door  to  the  admission 
of  the  extrinsic  evidence  referred  to.     We  are  to 


construe  these  words  according  to  their  ordinary 
and  known  signification.  They  are  not  terms  of 
art.  In  what  light  would  the  defendant,  stand- 
ing upon  a  fee-simple  title,  with  no  word  therein 
to  indicate  that  his  grantor  had  fastened  a  servi- 
tude upon  the  land  he  had  thus  acquired,  yet 
affected  with  notice  of  the  grant  of  the  fishery, 
regard  or  be  bound  to  regard  the  language  re- 
ferred to  ?  The  words  V  as  heretofore  con- 
ducted,** have  no  necessary  relation  to  the  ex- 
tent of  the  fishery.  Among  the  many  definitions 
of  the  verb  **  conduct,'*  given  by  Worcester,  the 
only  one  that  has  any  possible  application  to  this 
case  is  **to  carry  on,  to  manage,  to  regulate.** 
Hence,  if  the  defendant  had  found  this  grant  in 
his  investigation  of  his  title,  he  would  have 
ascertained,  ist,  that  the  plaintiff  had  the  right 
of  fishing  on  his  own  front  of  about  670  feet  at 
low-water  mark,  and  for  the  distance  of  28 
perches  below  on  land  of  Corvasier;  and  2d, 
that  the  fishery  was  to  be  conducted,  /.  ^.,  car- 
ried on,  managed,  or  regulated,  as  heretofore. 
Wliat  was  there  in  the  language  of  the  grant,  or 
in  what  was  omitted  therefrom,  to  warn  the  de- 
fendant that  it  fastened  a  servitude  upon  his 
property  which  would  practically  destroy  it  as  a 
river  front  ?  If  there  had  been  no  attempt  to 
describe  the  fishery,  there  would  have  been  more 
plausibility  in  the  plaintiff's  claim.  But  it  is 
described,  and  there  is  a  subject  matter  which 
fully  satisfies  the  terms  of  the  grant.  Having 
fixed  a  precise  boundary  for  the  lower  end,  there 
was  nothing  to  put  the  defendant  upon  notice 
that  the  upper  end  of  the  fishery  extended  inde- 
finitely up  the  river.  On  the  contrary,  he  had 
the  right  to  assume  that  it  stopped  where  the 
plaintiff's  land  ends. 

It  is  manifest  that  the  extent  of  the  fishery 
was  before  the  parties  when  the  grant  was  made. 
They  extended  it  28  perches  below  the  plaintiff's 
land ;  if  they  had  intended  to  carry  it  up  the 
river  beyond  the  land  of  the  plaintiff,  it  is  prob- 
able such  intention  would  have  been  expressed 
by  appropriate  language. 

We  are  of  opinion  that  there  was  no  such  am- 
biguity in  the  grant  of  the  fishery  as  required  ex- 
trinsic evidence  of  its  extent  3  that  in  view  of 
the  defendant's  first  point,  it  was  the  duty  of  the 
Court  to  declare  the  proper  construction  of  the 
grant  as  a  matter  of  law,  and  that  the  grant  of 
said  fishery  to  the  plaintiff  was  not  notice,  either 
actual  or  constructive,  to  the  defendant,  that  the 
fishery  extended  up  to  and  beyond  his  pier. 
This  sustains  the  ist,  2d,  9th,  loth,  and  12th 
assignments  of  error.  Those  that  remain  need 
not  be  discussed. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 
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Oct.  1879. 
Commonwealth  v.  William  Rusk. 
Criminal  Practice — Prisoner  on  trial  for  mur- 
der is  in  custody  of  Court ,  and  cannot  be  ad- 
mitted to  bail  during  adjournments  between  the 
daily  sessions  of  the  Court, 
The  defendant  being  on  trial  upon  the  charge 
of  murder,  and  the  Court  being  about  to  ad- 
journ until  the  next  morning,  the  defendant's 
counsel  moved  the  Court  to  permit  the  defend- 
ant to  depart  on  bail  until  the  next  morning 
session. 

Briggs,  J.,  after  consulting  with  Aluson, 
P.  J.,  refused  the  application,  and  said :  When  a 
trial  for  homicide  has  begun,  the  defendant  is  in 
the  custody  of  the  Court,  and  must  so  remain 
until  the  verdict  is  rendered  and  the  prisoner 
discharged  by  due  course  of  law,  unless  it  shall 
appear  to  the  Court  during  the  trial,  or  the  Dis- 
trict Attorney  shall  so  state  to  the  Court,  that  the 
case  is  not  one  of  murder,  when  it  is  in  the  dis- 
cretion of  the  Court  to  admit  the  defendant  to 
bail.  Such  was  the  uniform  practice  of  the 
Judges  of  the  Court  of  Oyer  and  Terminer  as 
tliat  Court  was  organized  prior  to  the  adoption 
of  the  new  Constitution. 


^trnxaa^xi  ^Jleas—Hato. 


C.  P.  No.  2.  October  18,  1879. 

Burkhart  v.  Haviland. 

Affidavit  of  defence  law — Amendment  of  copy. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  promissory  notes. 
The  copy  filed  was  as  follows : — 

$90.44.  Phila.,  Dec.  loth,  7^79. 

Three  months  after  date  I  promise  to  pay  to  the  order 
of  Charles  H.  Fox,  Esq.,  I90.44,  at  2030  Market  Street, 
without  defalcation  for  value  received. 
Due  March  10-13,  '79.  Henry  Haviland. 

[Indorsed] 
Charles  H.  Fox. 

Then  followed  the  copy  of  another  note,  and 
an  allowance  of  credit. 

The  affidavit  of  defence  alleged:  **by  the 
copy  filed  the  action  appears  to  be  prematurely 
brought,  a  copy  having  been  filed  of  a  note 
dated  December  lothy  1879;''    then  followed 


allegations  going  to  the  merits,  one  of  which  vas 
as  follows :  '<  Payments  were  to  be  made  as  the 
coal  was  sold,  and  when  the  notes  fell  due  pay- 
ment was  accordingly  not  demanded,"  etc. 

Albert/,  Guilbert,  for  the  rule. 

The  date  of  the  first  note  should  be  1878.  It 
appears  on  the  face  of  the  copy  filed,  that  the 
note  became  due  on  March  10-13,  *79-  The 
affidavit  admits  that  both  notes  are  due,  and  goes 
to  the  merits. 

A  slight  clerical  error  apparent  on  the  lace  is 
amendable,  and  when  the  affidavit  goes  to  the 
merits  the  Court  will  consider  the  defence. 
Guth  V.  Anderson,  3  Weekly  Notes,  133. 

In  Jones  v,  Gibson  (3  Weekly  Notes,  329), 
the  error  was  not  apparent,  and  the  affidavit  did 
not  go  to  the  merits. 

F.  H,  Janvier,  contra,  relied  upon — 
Guskey  v  Sparter,  I  Weekly  Notes,  470. 
Jones  V.  Gibson,  3  Id.  329. 
Held  V.  Clemens,  Id.  475. 

Rule  discharged. 


C.  P.  No.  3.  Not-  1, 1879. 

Eageti  V.  Wilkins. 
Landlord  and  tenant — Payment  of  taxes  by  ten- 
ant— Act  of  April  16 f  l8jg — Appeal  nunc  pro 

tunc. 

Rule  for  appeal  nunc  pro  tunc. 

This  was  a  proceeding  in  a  Magistrate's  Court 
for  the  recovery  of  possession  of  a  certain  tene- 
ment and  of  ^28  rent  due  September  i,  1879,  on 
a  lease  by  plaintiff  to  defendant. 

Plaintiff  alleged  that  the  rent  thereof  was  in 
arrear  and  unpaid,  and  there  were  not  sufficient 
goods  or  chattels  on  the  premises  to  pay  and  sat- 
isfy said  debt,  except  such  as  are  by  law  exempt 
from  levy  and  sale,  and  that  defendant  refused, 
after  notice,  to  render  and  deliver  up  possession. 

Defendant  entering  no  appearance,  judgment 
was  entered  for  plaintiff. 

Osbourn,  Assistant  City  Solicitor,  in  support  of 
the  rule,  produced  depositions  showing  that  a 
considerable  portion  of  the  rent  had  been  paid 
to  the  tax  collector  by  the  defendant  for  taxes 
charged  against  the  premises ;  and  cited — 
Act  of  i6th  April,  1879,  sect.  2  (P.  L.  24). 

The  Court  (Ludlow,  P.  j.).  This  case  is 
peculiar,  and  it  would  be  unjust  to  permit  the 
tenant  to  be  ousted,  when  the  very  rent,  or  a 
great  portion  thereof,  for  non-payment  of  which 
suit  had  been  instituted,  had  been  paid.  Under 
the  Act  of  1879,  it  is  made  the  duty  of  the  City 
Solicitor  to  defend  a  case  in  which  the  landlord 
refuses  to  allow  a  deduction  for  amount  paid  for 
taxes.  The  City  Solicitor  had  no  notice  here, 
and  under  these  peculiar  circumstances,  and  be- 
cause it  is  the  duty  of  a  public  officer  to  defend 
the  tenant,  we  make  the  rule  absolute. 
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C.  p.  No.  3.  Nov.  8,  1879. 

Horstman  v.  Kaufinan. 

Attestation  of  a  notary  public  is  invalid  unless 
accompanied  ^  his  notarial  seal. 

Rule  to  show  cause  why  the  appointment  of  a 
commissioner,  under  the  Act  of  March  11,  1879, 
should  not  be  vacated. 

The  affidavit  set  forth  the  facts  necessary  for  the 
appointment,  and  was  in  all  respects  according  to 
law,  except  that  the  notary  public  omitted  his 
seal. 

Mayer  Sulzberger,  for  the  rule. 

Isaac  /.  Sharp,  contra. 

The  Court  (Yerkes,  J.).  An  affidavit  sworn 
to  before  a  notary  has  no  validity  unless  a  nota- 
rial seal  has  been  affixed. 

Rule  absolute. 


C.  P.  No.  4.  May  3,  1879. 

Commonwealth  to  use  of  Kulp  v. 

Myers  et  al. 

Affidavit  of  defence  law — Administrator's  bond 

with  copy  of  adjudication  of  the  Orphans' 

Court  not  an  instrument  within  the  Act. 

Rule  for  judgment. 

Debt  on  bond.  Plaintiff  filed  a  copy  of  an 
administration  bond,  given  by  defendants  to  the 
Commonwealth,  conditioned  that  Joseph  Myers, 
administrator  d,  b,  n,  c.  /.  a,  of  Caspar  Stingham, 
deceased,  do  file  an  inventory,  etc,  and  pay 
over  unto  the  persons  entitled,  such  sums  as  the 
Orphans*  Court  shall  decree,  etc.  With  this  bond 
plaintiff  filed  a  copy  of  an  adjudication  of  the 
Orphans*  Court,  awarding  a  balance  of  $365.68 
to  be  paid  by  Joseph  Myers,  administrator,  etc., 
to  Joseph  Kulp,  administrator  of  Mrs.  Ann  Kulp. 

Defendant  filed  an  affidavit  suggesting  that  an 
administration  bond  was  not  within  the  affidavit 
of  defence  law. 

Simpson,  Jr.  y  for  the  rule,  cited — 
Slocum  V.  Slocum,  8  Watts,  367. 

A,  Thompson,  contra. 

Rule  discharged. 

[See  Com*ih  to  use,  etc,  v.  Laws,  ante,  80.] 


C.  P.  No.  3.  Oct.  18,  1879. 

City  V.  Greaves. 

Municipal  claim — Lien  covering  the  intersection 
of  streets — Striking  off  claim — Practice, 

Rule  to  strike  off  municipal  claim. 

This  claim  was  filed  Nov.  27,  1875,  for  water 
pipe  against  lot  of  ground  situate  in  the  27th 
Ward,  registered  in  the  name  of  Sarah  B. 
Greaves,  and  described  as  being  all  that  portion 
of  Forty-eighth  Street  as  laid  down  on  the  con- 
firmed plan  of  the  city  (80  feet  wide),  between 
Baltimore    Avenue  and    Warrington    Avenue, 


containing  in  front  on  Baltimore  Avenue  96  feet 
i\}i  inches* 

T,  Horace  Tharp,  for  the  rule. 

The  claim  is  for  water  pipe  laid  across  inter- 
section of  streets  which  are  upon  the  confirmed 
plan  of  the  city.     Municipal  assessments  cannot 
be  made  upon  land  taken  for  a  public  highway. 
City  V.  CoUom,  i  Weekly  Notes,  404, 
City  V,  Cuthbert,  4  Id.  263. 
City  V.  Sutter,  6  Casey,  53. 

Francis  A,  Osbourn,  Assistant  City  Solicitor, 
contra. 

There  has  been  no  actual  dedication  on  open- 
ing Forty-eighth  Street  to  the  public,  and  no  ap- 
pointment of  a  jury  of  view.  There  is  no  cer- 
tainty that  the  street  lines  will  not  be  revised  and 
the  street  changed  in  location  or  width.  If  it  is 
ultimately  occupied  by  the  city,  the  former 
owner  cannot  be  injured  by  the  claim  continuing 
until  disposed  of  by  sci,fa,  or  expiration  of  lien. 

The  Court.  We  do  not  strike  these  claims 
off  in  the  first  instance. 

Rule  discharged. 


C.  P.  No.  4.  Oct.  18, 1879. 

Bayeradorfer  v.  Hart. 

Practice — Attachment  under  Act  of  March  77, 
jS6g — An  action  begun  under  said  Act  is  not 
terminated  by  dissolution  of  attachment  but 
proceeds  as  if  begun  by  a  summons — Affidavit  of 
defence  law  applicable  to  such  a  case,  where  an 
attachment  was  served,  or  an  appearance  en- 
tered. 

Rule  to  strike  oflF  judgment. 
This  action  was  commenced  on  January  20, 
1876,  by  attachment  under  the  Act  of  March  17, 
1869,  returnable  to  the  first  Monday  of  February, 
1876.  On  January  29,  a  rule  to  dissolve  the 
attachment  was  made  absolute.  On  February 
10,  plaintiff  filed  a  copy  of  book  entries,  and  on 
the  26th  of  the  same  month  judgment  was  entered 
for  want  of  an  affidavit  of  defence. 

The  afiidavit  in  support  of  the  present  rule  dis- 
closed an  excuse  for  the  delay  in  taking  it. 
Tim,  for  the  rule. 

A  dissolution  of  the  attachment  puts  the  plain- 
tiff out  of  Court.  The  direction  in  the  4th  sec- 
tion of  the  Act  1869  to  **  proceed  in  like  man- 
ner as  in  a  case  of  summons  for  debt  regularly 
issued,"  is  not  applicable  to  a  case  where  it  ap- 
pears that  the  attachment  was  improperly  issued, 
and  was  subsequently  dissolved. 

The  Atlas  Works  v.  The  Blair  Iron  and  Steel  Co., 
6  Pitts.  Leg.  Joum.  (N.  S.)  61. 
The  defendant  will  lose  his  right  to  proceed 
upon  the  bond,  if  the  action  is  allowed  to  pro- 
ceed to  judgment  when  the  attachment  has  been 
dissolved. 

Moyer,  contra,  cited — 
Act  March  17,  1869,  \  4  (Purd.  Dig.  54,  pi.  77). 
Loewenstein  v,  Sheetz,  7  Phila.  361. 

C.  A.  V. 
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November  i,  1879.  The  Court.  The  4th 
section  of  the  Act  of  March  17,  1869,  enacts 
that  in  case  of  personal  service  of  the  attach- 
ment upon  the  defendant,  or  an  appearance  to 
the  action  by  him,  the  Court  shall  proceed  in  the 
case  in  like  manner  as  in  a  case  of  summons  for 
debt  regularly  issued  and  duly  served,  and  in 
case  there  shall  not  be  a  personal  service  or 
appearance  the  plaintiff  may  proceed  in  like 
manner  as  in  cases  of  foreign  attachment. 

It  thus  plainly  appears  that  in  all  cases  where 
the  writ  has  been  personally  served,  or  where 
the  defendant  has  appeared,  the  proceeding  is 
assimilated  in  all  respects  to  an  action  com- 
menced in  the  usual  manner  by  a  summons,  but 
when  the  writ  has  not  been  served  personally, 
and  the  defendant  has  not  appeared,  the  course 
of  proceeding  is  to  follow  that  which  is  provided 
in  the  case  of  foreign  attachment.  If  the  pro- 
ceeding in  case  of  personal  service  or  appear- 
ance is  to  be  the  same  as  in  the  case  of  actions 
commenced  by  an  ordinary  summons,  it  is  clear 
that  the  right  to  judgment  for  want  of  an  affida- 
vit of  defence  is  necessarily  incident  to  it  in  all 
cases  which  are  within  the  affidavit  of  defence 
law  of  1835  and  its  supplements.  Nor  does  it 
militate  against  this  construction  that  the  plain- 
tiff is  required  before  issuing  the  attachment  to 
give  a  bond  conditioned  for  the  payment  of  all 
legal  costs  and  damages  in  case  he  shall  fail  to 
prosecute  his  action  with  effect.  If  the  attach- 
ment is  not  dissolved  and  the  plaintiff  fails  to 
recover  a  judgment,  the  defendant  has  an  action 
upon  the  bond  for  all  costs  and  damages  sus- 
tained. If  the  attachment  should  be  dissolved, 
and  the  plaintiff  should  nevertheless  recover, 
doubtless  the  defendant  could  not  proceed  upon 
the  bond,  for  that,  by  the  words  of  the  statute, 
is  forfeited  only  in  case  the  plaintiff  shall  fail  in 
his  action. 

The  language  of  the  Act  is,  "  shall  fail  to  pro- 
secute his  action  with  effect  and  to  recover  a 
judgment  against  the  defendant."  Yet  the  de- 
fendant would  not  be  without  remedy  if  injured 
by  a  wanton  or  malicious  attachment.  For  such 
an  abuse  of  civil  process  he  has  his  remedy  at 
common  law.  The  defendant's  argument  against 
the  plaintiff's  right  to  judgment  for  want  of  an 
affidavit  of  defence,  proceeds  upon  the  supposi- 
tion that,  in  a  case  where  there  has  been  a  per- 
sonal service  or  appearance,  the  action  falls  if  the 
attachment  is  dissolved — a  supposition  totally  at 
variance  with  the  provision  contained  in  the  4th 
section  of  the  Act.  The  proceeding  is  analogous 
to  the  case  in  which  a  defendant  is  arrested  upon 
an  insufficient  affidavit  to  hold  to  bail,  in  which 
case  he  is  discharged  by  the  Court  upon  common 
bail,  but  being  in  Court  the  action  proceeds  in 
its  regular  course. 
Rule  discharged. 
Opinion  by  Thayer,  P.  J. 


Otpjans'  Court. 


Oct.  20, 1879. 
Wallington's  Estate. 

Statute  of  limitations —  Widow's  claim  of  $joo 
—  When  barred^^Lachcs. 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  the  executor  of 
Samuel  E.  Wallington,  the  following  facts  ap- 
peared : — 

The  decedent  died  in  September,  1869,  and 
on  the  29th  of  the  same  month  letters  testamen- 
tary were  granted  to  his  executor. 

The  estate  proved  insolvent,  the  principal 
creditor  being  the  executor,  who  held  two  due- 
bills  of  the  decedent  made  to  him,  amounting  to 
I307.16.  The  decedent  had  not  lived  with  his 
wife  for  fourteen  years  prior  to  his  death,  but 
when  about  to  die  she  came  at  his  request  and 
remained  till  his  death.  No  account  had  been 
filed  by  the  executor  until  April  28,  1879,  when 
he  did  so  in  answer  to  petition  by  the  widow  for 
a  citation  to  order  him  so  to  do.  About  the 
same  time  she  also  filed  a  petition  for  the  setting 
aside  of  her  $300,  to  which  exceptions  were  filed 
by  the  accountant.  On  May  14,  1879,  the  ac- 
count came  before  the  Court  (Ashman,  J.)  for 
audit.  It  was  contended  that  the  due-bills  which 
were  made  three  years  before  the  decedent's 
death  were  now  barred  by  the  statute  of  limita- 
tions, and  therefore  the  accountant  could  not 
claim  credit  for  them. 

The  claim  of  the  widow  was  also  presented  for 
her  $300  allowance.  The  Court  allowed  the 
claim  of  the  accountant  to  the  amount  of  the 
two  due-bills,  holding  that  on  the  authority  of 
McClintock's  Appeal  (5  Cas.  360),  they  were  not 
barred,  and  disallowed  the  widow's  claim  for  her 
^300  as  she  had  not  presented  it  for  ten  years, 
long  after  the  estate  had  been  absorbed  by  the 
indebtedness  of  the  estate. 

To  the  ruling  of  the  Court  exceptions  were 
filed  by  the  widow. 

B,  F,  Wagner^  for  the  exception. 

McClintock's  Appeal  is  not  in  point;  there 
the  statute  had  a  year  to  run  before  decedent's 
death ;  here  there  have  been  ten  years  since  his 
death,  and  no  account  filed  during  that  time. 

If  these  due-bills  are  debts,  then  is  the  widow's 
claim  also  a  debt,  and  one  which  has  precedence 
above  all  others. 

H,  Mclntyre,  for  the  accountant,  was  not 
called  upon  by  the  Court. 

Oct.  25,  1879.  The  Court  dismissed  the 
exceptions,  and  confirmed  the  adjudication. 
(No  opinion.) 
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Vol.  VII.]     THURSDA  Y,  NOV.  27,  1879.    [No.  31. 


^tipreme  Court. 


May,  '79,  143, 144.  May  19,  1879. 

Columbia  Conduit  Co.  v.  Commonwealth. 
Same  v.  same. 

Taxes — Construction  of  words  ^*  transportation 
company'^  in  Act  of  April  24,  1874^  sect.  4, 
and  Act  of  March  jOy  1877,  sect.  J — How 
taxes  on  dividend  estimated — Contributions  by 
stockholders  not  to  be  deducted, 

A  company  flowing  petroleum  through  pipes  from  place 
to  place  is  a  <*  transportation  company"  within  the  meaning 
of  the  Act  of  April  24,  1874,  sect.  4  (P.  L.  70)  and  the 
Act  of  March  30,  1877,  sect.  5  (P.  L.  8),  and,  as  such, 
is  liable  to  the  tax  imposed  by  the  said  Acts. 

The  Act  of  April  24,  1874  (P.  L.  70),  imposes  upon 
transportation  companies  an  annual  tax  '^  at  the  rate  of 
nine-tenths  of  one  mill  upon  the  capital  stock  for  each 
one  per  cent,  of  dividend  made  or  declared  by  such  com- 
pany;" 

Heldy  that  contributions  made  by  the  stockholders  to 
supply  losses  incurred  by  the  company  cannot,  in  comput- 
ing the  tax,  be  deducted  from  the  actual  amount  of  taxa- 
ble dividend  received  and  divided  among  the  stockholders. 

Error  to  the  Common  Pleas  of  Dauphin  Co. 

These  two  cases  were  appeals  to  the  Common 
Pleas  of  Dauphin  County  by  the  Columbia  Con- 
duit Company  of  Pennsylvania  against  the  decis- 
ion of  the  Auditor  General  and  State  Treasurer, 
in  settling  the  accounts  of  the  said  company  with 
the  Commonwealth,  as  follows : — 

First y  for  tax  on  the  capital  stock  for  the  year 
ending  the  first  Monday  of  November,  1876, 
imposed  under  the  provisions  of  the  Act  of  April 
24,  1874,  sect.  4  (P.  L.  70),  enacting — 

**  That  every  railroad  company,  canal  company,  steam- 
boat company,  slackwater  navigation  company,  transpor- 
tation company,  street  passenger  railway  company,  and 
every  other  company  ....  operating  any  railroad, 
canal,  slackwater  navigation,  or  street  passenger  railway, 
or  device  for  the  transportation  of  freight  or  passengers, 
or  in  any  way  engaged  in  the  transportation  of  freight  or 
passengers,  shall  be  subject  to  and  pay  a  tax  annually  .  . 
.  .  at  the  rate  of  nine-tenths  of  one  mill  upon  its  capital 
stock  for  each  one  per  cent,  of  dividend  made  or  declared 
by  such  company." 

Second,  for  tax  on  the  gross  receipts  from 
March  20,  1877,  to  June  30,  1877,  imposed  un- 
der the  Act  of  March  20,  1877,  sect.  5  (P.  L. 
8),  providing,  inter  alia,  that  the  same  compa- 
nies mentioned  in  the  Act  of  April  4,  1874,  sect. 


4,  **  shall  pay  annually  .  .  .  .  a  tax  of 
eight-tenths  of  one  per  centum  upon  the  gross 
receipts." 

The  Columbia  Conduit  Company  was  incor- 
porated by  the  Act  of  April  25,  1872  (P.  L. 
1 150),  for  the  purpose  of  purchasing  and  selling 
oil,  boring  for  oil,  storing  oil,  and  laying  down 
tubes  or  pipes  through  which  to  transport  oil 
from  place  to  place.  The  company  did  lay  down 
such  pipes,  and  engage  in  the  business  of  trans- 
porting oil  through  them. 

The  cases  were  tried  by  Pearson,  P.  J.,  with- 
out a  jury.  The  facts  involved  and  the  groimds 
of  appeal  appear  at  length  in  the  following 
opinion  by  Pearson,  P.  J. : — 

The  facts  established  in  the  first  of  these  cases, 
No.  230,  November  Term,  1877,  present  two 
prominent  points:  First,  is  the  defendant  a 
company  on  which  a  tax  is  imposed  by  the  4th 
section  of  the  Act  of  April  24,  1874?  and 
secondly,  if  taxable,  at  what  amount  should  that 
tax  be  rated  ? 

The  statute,  after  enumerating  various  other 
companies,  speaks  of  "  transportation  compa- 
nies*' "and  every  other  company  now  or  here- 
after incorporated  by  or  under  any  law  of  this 
Commonwealth,'*  and  after  providing  for  other 
companies  incorporated  by  other  States  doing 
business  here,  goes  on  to  say,  **or  device  for  the 
transportation  of  freight  or  passengers,  or  in  any 
way  engaged  in  the  transportation  of  freight  or 
passengers,  shall  be  subject  to  and  pay  a  tax  into 
the  treasury  of  the  Commonwealth  annually,  at 
the  rate  of  nine-tenths  of  one  mill  upon  its  capi- 
tal stock  for  each  one  per  cent,  of  dividend  made 
or  declared  by  such  company.**  It  is  conceded 
in  the  argument  that  the  principal,  and  probably 
all  the  business  of  this  company  is  in  flowing 
petroleum  or  oil  from  place  to  place  mentioned 
in  the  charter  of  incorporation,  by  means  of 
pipes,  through  which  the  oil  or  petroleum  flows, 
or  is  pumped,  and  is  thus  moved  by  flowing  or 
pumping,  according  to  the  character  of  the  grade 
from  the  oil  wells  to  the  place  of  manufacture, 
and  probably  the  prepared  oil  from  thence  to 
the  points  on  the  railroad  for  shipment.  It  is 
contended  that  this  moving  of  petroleum  by 
means  of  pipes  is  not  **  transporting,*'  and  there- 
fore that  this  is  not  a  transportation  company. 
The  defendants*  counsel  contends  that  to  trans- 
port is  ^^to  carry, ^^  and  that  this  transit  company 
does  not  carry,  but  the  petroleum  flows — we 
consider  this  too  narrow  a  construction.  If  we 
look  into  the  dictionary  for  the  meaning  of  the 
word  ^^  transport ^ — Webster  defines  it  **  to  carry 
or  convey  from  one  place  to  another,**  again 
**to  remove  from  one  place  to  another,**  and 
throughout  all  of  the  derivations  from  the  word 
transport  we  find  the  same  part  of  the  definition 
**  to  remove  ;**  as  transported  is,  inter  alia  de- 
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fined,  ''removed."  This  petroleum  is  certainly 
removed.  To  look  into  the  origin  of  the  word 
composed  of  trans  "  over"  "from  one  place  to 
another,"  and  portus  "  moving  or  carrying,"  and 
portatus  "bearing  or  bringing."  This  is  going 
into  too  much  refinement,  but  such  was  the 
character  of  the  argument.  We  must  construe 
words  not  according  to  their  original  etymology, 
but  by  the  common  parlance  of  the  country.  In 
the  present  case  we  have  a  much  better  guide — 
the  words  of  the  charter  of  incorporation,  the 
3d  section  of  which  authorizes  the  company  to 
transport  petroleum,  and  for  that  purpose  to  lay 
down  pipes  from  the  points  named,  and  for  the 
purpose  of  transportation  of  petroleum,  oil,  etc., 
may  lay  down  pipes  or  tubing. 

Again  the  4th  section  gives  like  authority :  to 
lay  down  pipes  or  tubing  to  supply  the  refinery 
with  oil.  Again,  in  the  Act  of  March  12,  1872 
(P.  L.  23),  we  find  similar  language  used  in  re- 
gard to  the  transportation  of  petroleum  in  cer- 
tain counties;  they  are  authorized  to  lay  down 
pipes,  tubing,  etc.,  to  transport  petroleum.  This 
being  the  general  language  used  by  the  Legisla- 
ture in  regard  to  the  removal  of  petroleum  from 
place  to  place  by  means  of  pipes,  why  shall  we 
not  believe  that  the  same  was  meant  when  the 
tax  is  laid  on  all  transportation  companies? 

Again,  this  4th  section  of  the  Act  of  1874,  in 
speaking  of  the  companies  to  be  taxed,  also  says, 
after  enumerating  certain  kinds  of  companies,  "^r 
DEVICE  for  the  transportation  of  freight  or  passen- 
gers, or  in  any  way  engaged  in  the  transportation 
of  freight  or  passengers."  Under  this  language 
we  cannot  doubt  that  this  is  a  company  engaged 
in  the  transportation  of  freight  within  the  Act  of 
Assembly. 

The  second  is  a  question  of  greater  difficulty. 
In  assessing  this  tax  on  the  capital  stock  the  State 
officers  have  no  other  data  than  the  report  made 
by  the  company  officers,  under  oath,  as  required 
by  law.  The  return  shows  very  clearly  that  be- 
tween the  15  th  day  of  February  and  the  first 
Monday  of  November,  the  sum  of  two  hundred 
thousand  dollars  was  received  and  divided  among 
the  stockholders,  on  a  capital  of  $350,000.  All 
of  this  was  paid  over  from  month  to  month, 
during  the  year  1876,  as  made.  The  return 
shows,  however,  that  during  the  year  the  corpo- 
ration met  with  losses,  which,  although  they  did 
not  reduce  the  dividends,  had  to  be  made  up  by 
the  stockholders,  who  furnished  petroleum  from 
time  to  time  to  cover  the  evaporation  and  supply 
the  place  of  that  which  was  burned,  amounting 
in  all  to  $89,429.58,  the  net  profits  for  the  year 
being  only  $110,570.42.  Can  the  Court  allow 
a  credit  for  that  loss,  or,  under  the  words  of  the 
statute,  must  we  tax  the  capital  stock  according 
to  the  ' '  dividends  made  or  declared  by  the  com- 
pany?" 


If  the  tax  was  imposed  on  the  net  profits  there 
would  be  no  difficulty.  The  sum  which  the 
stockholders  were  obliged  to  pay  would  be  de- 
ducted. The  profit  to  them  is  lessened  by  that 
much.  Such  is  not  the  form  of  the  assessment 
or  the  words  of  the  statute.  It  is  not  even  a  tax 
on  dividend,  but  on  the  ^^  capital  stock,  measured 
by  the  amount  of  dividend  made  or  declared." 
llie  dividends  in  the  present  case  were  not  only 
made  and  declared,  but  actually  paid  over  to  the 
stockholders.  They  preferred  receiving  their 
dividends,  and  making  up  the  loss  by  evapora- 
tion or  fire  by  delivering  more  petroleum,  and 
if  they  chose  to  transact  their  business  in  that 
way  it  did  not  lessen  the  amount  of  dividends, 
yet  it  did  of  clear  profit  at  the  end  of  the  year. 
The  stockholders  need  not  receive  their  divi- 
dends until  the  end  of  the  year,  and  can  then 
have  the  losses  paid  before  the  dividend  is  de- 
clared. That  course  was  not  pursued  here;  but, 
on  the  contrary,  the  dividends  were  all  paid 
over,  and  the  losses  afterwards  voluntarily  made 
up  by  contribution  of  the  stockholders.  Some- 
times dividends  are  so  declared  in  order  to  os- 
tensibly increase  the  value  of  the  stock  for  the 
purpose  of  speculation  by  sales.  Be  the  object 
what  it  may,  the  dividends  in  the  case  under 
consideration  were  actually  made  and  declared, 
and  that  fixes  the  tax  on  the  capital  stock.  We 
therefore  report  against  this  corporation  and  in 
favor  of  the  Commonwealth,  as  per  report  filed 
with  this  opinion. 

In  No.  15  of  January  Term,  1878,  a  claim  for 
taxes  on  the  gross  receipts  of  the  company,  we 
consider  it  perfectly  clear  that  this  is  a  corporation 
embraced  in  the  5  th  section  of  the  Act  of  March 
20,  1877.  The  law,  after  enumerating  various 
kinds  of  companies,  goes  on  to  say,  "and  every 
other  company  now  or  hereafter  incorporated  by 
or  under  any  law  of  this  Commonwealth  ;"  again 
it  speaks  of  *  *  other  device  for  the  transportation 
of  freight  or  passengers,  or  in  any  way  engaged 
in  the  business  of  transporting  freight  or  passen- 
gers," "  shall  pay  to  the  State  Treasurer,  for  the 
use  of  the  Commonwealth,  a  tax  of  eight-tenths 
of  one  per  centum  upon  the  gross  receipts  of 
said  company." 

That  this  is  a  corporation  engaged  in  the 
transportation  of  freight  we  consider  sufficiently 
proved  in  the  former  part  of  this  opinion,  and 
that  the  pipes  used  are  a  device  to  move  the  pe- 
troleum required  by  the  company  for  manufac- 
turing, within  the  terms  of  its  charter,  we  cannot 
doubt.  It  is,  therefore,  taxable  on  its  gross  re- 
ceipts within  the  words  of  the  statute.  The 
report  of  the  secretary  shows  that  the  gross  re- 
ceipts from  March  20,  1877,  to  June  30,  1877, 
were  $200,022  between  those  periods.  It  is 
most  probable  that  this  embraced  a  later  time  in 
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the  year,  to  judge  of  the  report  made  in  regard 
to  the  other  tax.  The  settlement  charges  the 
company  with  a  tax  of  $1600.18,  which,  from 
aught  that  has  been  shown,  is  the  correct  amount. 
The  report  and  payment  were  not  in  time,  there- 
fore the  company  is  subject  to  a  penalty  of  ten 
per  cent.,  with  which  it  is  charged.  There  is 
no  provision  for  interest  for  non-payment  of  this 
tax ;  the  penalty  seems  to  be  substituted.  The 
five  per  cent,  commission  must  also  be  charged. 
For  the  whole  amount  of  indebtedness  see  the 
calculation  filed. 

The  defendant  took  these  writs,  assigning  for 
error  the  findings  and  decisions  of  the  Court,  as 
contained  in  the  foregoing  opinion. 

J,  S,  Black  (with  him  Eugene  Snyder)^  for 
plaintiff  in  error. 

The  tax  imposed  on  the  dividend  should  have 
been  under  iht  fifth  section  of  the  Act  of  April 
24,  1874.  The  defendant  below  was  not  prop- 
erly a  **  transportation  company.'* 

The  amount  contributed  by  the  stockholders 
to  the  loss  incurred  should  be  deducted  from  the 
amount  of  taxable  dividend. 

Lyman  D,  Gilbert^  Deputy  Attorney-General 
(with  him  Henry  W,  Palmer^  Attorney-Gene- 
ral), for  the  Commonwealth. 

Defendant  was  a  **  transportation  company," 
and  '*used  a  device  for  the  transportation  of 
freight.'' 

The  tax  was  properly  assessed  upon  the  whole 
amount  of  the  dividend. 

Commonwealth  v.  CI.  P.  &  A.  R.  Co.  5  Casey,  370. 
Phoenix  Iron  Co.  r.  Commonwealth,  9  Sm.  104. 
A.  &  O.  Telegraph  Co.  r.  Commonwealth,  16  Id.  57. 
Commonwealth  v,  P.  F.  W.  and  C.  R.  R.  Co.  24  Id. 

83. 
Catawissa  R.  R.  Co.*s  Appeal,  28  Id.  59. 

» 

J^une  2,  1879.    The  Court.    We  affirm  these 
^     gments  upon  the  opinion  of  the  learned  Pres- 
ident of  the  Court  below. 
Judgment  affirmed. 
Per    Curiam.      Paxson,   Woodward,    and 
Sterrett,  JJ.,  absent. 


Oct.  &  Nov.  '76,  no.  Nov.  19, 1878. 

Stephens  v.  Monongahela  National  Bank 

of  Brownsville. 

Promissory  note — Liability  of  accommodation 
maker  and  indorser — Indorser  and  surety — 
Pelease  of  levy — National  banks — Section 
S200  Revised  Statutes  U,  S,— Jurisdiction  of 
actions  by  and  against  national  banks — Limi- 
tation of  time  for  recovery  or  set-off  of  usu- 
rious interest — Set-off  not  confined  to  excess 
over  legal  rate. 


One  who  makes  or  indorses  a  negotiable  note  for  the 
benefit  of  another  is  liable  to  third  persons  even  with  no- 
tice of  want  of  consideration.  As  maker  he  places  him- 
seif  in  the  situation  of  a  principal,  and  cannot  escap>e  by 
alleging  that  he  is  a  surety.  As  indorser,  after  demand 
and  notice,  he  is  more  than  a  surety ;  for  while  a  surety 
may  call  upon  the  creditor  to  pursue  ihe  principal  debtor 
on  pain  for  neglect  that  the  surety  will  be  no  longer 
bound  an  indorser  cannot  release  himself  by  calling  upon 
the  holder  of  a  protested  note  to  sue  the  maker. 

If  a  judgment  creditor  relinquish  his  levy  upon  per- 
sonal property,  leaving  the  same  with  the  debtor,  his  debt 
is  not  paid,  nor  is  the  lien  upon  the  debtor's  land  post- 
poned to  a  junior  judgment. 

Section  5200  of  the  Revisetl  Statutes  of  the  United 
States,  limiting  the  amount  of  liabilities  of  any  person, 
firm  or  company  to  a  national  bank,  is  a  rule  laid  down 
to  regulate  the  loans  of  the  bank  for  its  own  best  interest, 
not  to  regulate  its  customers  A  violation  of  this  section 
exposes  the  bank  to  loss  of  its  franchises  at  the  suit  of  the 
Comptroller  of  the  Currency,  but  a  contract,  otherwise 
lawful,  with  a  national  bank,  is  not  void  though  purposely 
made  in  evasion  of  this  section. 

The  statute  of  limitations  applies  to  the  right  of  set  ofT 
for  usurious  interest  paid,  and  to  the  remedy  for  its  re- 
covery. 

The  State  and  Federal  Courts  have  concurrent  jurisdic- 
tion in  actions  by  and  against  national  banks. 

Bletz  V.  Gilumbia  National  Bank,  6  Weekly  Notes, 
I,  followed. 

When  there  has  been  a  series  of  renewal  notes  given  to 
a  national  bank  for  the  continuation  of  the  same  original 
loan,  the  taint  of  usury  in  the  first  transaction  follows 
down  the  descent  through  the  whole  line,  and  when  the 
bank  sues  to  recover  its  debt  on  the  last  of  the  series  of 
renewal  notes,  the  borrower  is  entitled  lo  credit  for  all  the 
interest  he  has  paid  from  the  beginning  on  the  loan,  and 
not  merely  to  the  excess  above  the  lawful  rate. 
Overholt  v.  Bank,  i  Norris,  490,  followed. 

Error  to  the  Common  Pleas  of  Greene 
County. 

Assumpsit,  by  the  above-named  bank  against 
Barzilla  Stephens  upon  a  note  in  form  as  fol- 
lows:— 

^'o»575«  October  10,  1874. 

Twenty-five  days  after  dale  I  promise  to  pay  to  the 
order  of  R.  S.  Long,  ten  thousand  five  hundred  and 
seventy  five  dollars  at  the  Monongahela  National  Bk.  of 
Brownsville,  without  defalcation,  f«)r  value  received. 

Barzilla  Stephens. 
[Indorsed] 

R.  S.  Long. 

Barzilla  .Stephens. 

Az.  Stephens. 

Plea,  non-assumpsit,  and  afterwards  set-off,  to 
which  plaintiffs  replied  the  statute  of  limita- 
tions. 

llie  following  facts  appeared :  Defendant's 
brother,  Israel  Stephens,  and  R.  S.  Long,  were 
partners  as  dealers  in  Western  cattle,  and  in  the 
conduct  of  their  business  were  large  borrowers 
at  the  plaintiff  bank  in  Fayette  County,  Pa.  Is- 
rael Stephens  died  in  July,  1874.  At  his  death 
the  bank  held  a  note,  dated  April  7,  1874,  at 
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six  months,  for  $10,500,  made  by  Israel  Ste- 
phens, and  indorsed  by  Long,  it  being  the  last 
renewal  of  a  note  dated  in  1872,  for  |io,ooo, 
which  with  its  renewals  had  been  discounted  at 
9  per  cent.  The  bank  also  held  two  other  notes, 
one  for  JI9500,  of  which  Israel  Stephens  was  the 
maker,  and  Long  and  others  the  indorsers,  and 
the  second  for  $14,600,  made  by  Long,  and  in- 
dorsed by  Israel  Stephens  and  others.  These 
three  notes  amounted  to  $34,600.  The  paid 
capital  stock  of  the  bank  was  $200,000,  and  the 
amount  of  the  notes  exceeded  by  $14,600  one- 
tenth  of  the  amount  of  capital  stock  paid  in. 
After  the  death  of  Israel  Stephens,  in  July, 

1874,  Long  went  West  to  look  after  the  affairs  of 
the  firm,  expecting  to  sell  their  cattle,  and  be 
home  with  the  money  by  the  last  of  October. 
At  Long's  request,  Barzilla  Stephens,  the  de- 
fendant, who  had  no  interest  in  the  business, 
but  who  had  always  indorsed  for  the  firm,  un- 
dertook to  renew  the  note  for  $10,500,  due  Oc- 
tober 10.  Accordingly  he  wrote  his  name  below 
that  of  R.  S.  Long  upon  a  bit  of  paper,  and, 
with  no  writing  upon  the  paper  other  than  the 
two  signatures,  took  it  to  the  bank  to  renew  the 
$10,500  note  of  Israel  Stephens.  In  this  shape 
the  bank  declined  it,  but  the  teller  having  writ- 
ten upon  the  blank  side  of  the  paper  the  body 
of  the  note  now  in  suit,  above  set  forth,  Barzilla 
Stephens  having  signed  as  maker,  and  Azariah 
Stephens  as  an  additional  indorser,  it  was  ac- 
cepted by  the  bank  in  renewal  of  the  $10,500 
note,  the  discount,  $75,  being  included  in  the 
amount  of  the  new  note.  Upon  the  maturity  of 
the  note  Long  failed  to  meet  it,  and  in  April, 

1875,  ^^6  hsink  brought  suit  in  the  Common 
Pleas  of  Greene  County,  at  Nos.  50,  51  and  52 
June  Term,  1875,  against  Barzilla  Stephens,  R. 
S.  Long,  and  Azariah  Stephens  respectively. 

At  the  trial  of  this  suit  against  Barzilla  Ste- 
phens, in  April,  1876,  before  Willson,  P.  J., 
defendant  offered  to  prove  that  R.  S.  Long  was 
the  real  debtor  for  the  money  borrowed  on  the 
note  in  suit ;  that  defendant  was  an  accommo- 
dation maker  or  surety  for  Long  and  Israel 
Stephens,  and  that  plaintiff  knew  that  fact ;  that 
plaintiff  had  recovered  judgment  against  Long 
at  No.  51  June  Term,  1875,  ^^  *^is  note,  issued 
execution,  levied  on  his  personal  property,  but 
had  stayed  the  execution,  and  permitted  it  to 
die  in  the  sherifTs  hands,  notwithstanding  notice 
from  defendant  to  proceed  and  collect  the  judg- 
ment from  Long.  Objection  by  plaintiff,  to  the 
several  offers,  sustained.  Exception.  (Assign- 
ments B,  C,  D,  and  E.) 

Defendant  further  offered  to  prove  that  the 
note  in  suit  was  one  of  several  notes  discounted 
by  plaintiff  under  an  agreement  between  Israel 
Stephens  and  plaintiff  to  discount  said  notes  for 
R.  S,  Long  and  Israel  Stephens  to  evade  section 


5200*  of  the  Revised  Statutes  of  the  United 
States ;  that  said  loans  were  in  excess  of  plain- 
tifFs  power  and  authority  to  make.  ITiis  for  the 
purpose  of  showing  that  the  note  in  suit  is  void. 
Objection  by  plaintiff  sustained.     Exception. 

Defendant  further  offered  to  prove  that  the 
original  of  the  note  in  suit  was  discounted  by 
plaintiff  for  Israel  Stephens  in  1872,  and  from 
time  to  time  thereafter  renewed  at  9  per  centum 
per  annum,  being  3  per  cent,  in  excess  of  the 
lawful  rate  in  Pennsylvania.  This  for  the  pur- 
pose of  showing  that  defendant  is  entitled  to 
set  off  the  amount  of  interest  so  taken  and 
charged  on  said  note  and  its  renewals.  Objec- 
tion by  plaintiff  sustained,  the  Court  sajring: 
"The  defendant  is  entitled  to  credit  for  all  the 
interest  charged,  taken  or  reserved  on  the  note 
in  suit  if  said  interest  exceeded  6  per  cent,  per 
annum.  As  to  prior  transactions  the  defendant 
would  only  be  entitled  to  defalk  the  excess 
charged  above  the  legal  rate.  As  stated  the  offer 
is  refused.*'     Exception. 

Defendant  further  offered  to  prove  that  plain- 
tiff had  discounted  other  notes  for  Israel  Ste- 
phens, beginning  in  1866,  and  continuing  till 
1873,  at  9  per  centum  per  annum.  ITiis  for  the 
purpose  of  showing  that  defendant  is  entitled  to 
a  set-off  against  the  note  in  suit  for  the  interest 
so  paid.  Objection  by  plaintiff.  The  Court  re- 
ferred to  the  ruling  in  the  last  recited  offer,  and 
said:  ** In  addition  we  hold  that  the  defendant 
cannot  go  back  more  than  six  years  in  claiming 
a  set-off  for  excess  of  interest  paid  by  Israel 
Stephens  in  prior  or  other  transactions  with  the 
plaintiff  bank.  So  far  we  will  admit  the  evi- 
dence of  defendant.  Exception  by  defend- 
ant." 

Defendant  asked  the  Court  to  charge  (5)  If  the 
jury  believe  that  the  plaintiff  knowingly  violated 
any  prohibition  contained  in  the  National  Bank 
Act  at  the  time  it  took  the  note  in  suit  and  the 
prior  notes  of  which  it  was  the  last  renewal,  then 
no  action  can  be  here  maintained  upon  such 
contract  made  in  violation  of  the  United  States 
statute.     Refused, 

(8)  That  plaintiff  being  a  national  bank  or- 
ganized and  doing  business  tinder  an  Act  of 
Congress,  this  Court  is  without  jurisdiction  over 
the  case.     Refused, 

(9)  That  the  Federal  Courts  have  exclusive 

*  Sec.  5200.  The  total  liabilities  to  any  associatioii,  of 
any  person,  or  of  any  company,  corporation,  or  finn,  for 
money  borrowed,  including  in  the  liabilities  of  a  com- 
pany or  firm  the  liabilities  of  the  several  members  thereof, 
shall  at  no  time  exceed  one-tenth  part  of  the  amount  of 
the  capital  stock  of  such  association  actually  paid  in.  Bat 
the  discount  of  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  and  the  discount  of  com- 
mercial or  business  paper  actually  owned  by  the  person 
negotiating  the  same  shall  nut  be  considered  as  money 
borrowed. 
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jurisdiction  over  suits  by  and  against  national 
banks.     Refused. 

Verdict  and  judgment  for  plaintiff,  I8592.96, 
being  for  face  of  the  note,  less  ^75,  interest  paid 
upon  it,  and  $1907.04,  excess  of  interest  over  6 
per  cent,  paid  to  the  bank  by  Israel  Stephens  in 
his  transactions  with  it  since  April  7,  1870.  De- 
fendant took  this  writ,  assigning  for  error  the 
rulings  of  the  Court  on  the  offers  of  evidence 
and  the  answers  to  points,  above  given. 

A.  A,  Purman  (with  whom  was  P,  A,  Knox)^ 
for  plaintiff  in  error. 

The  note  was  an  accommodation  note,  and 
Barzilla  Stephens,  the  maker,  was  a  surety. 

Baker  v.  Martin,  3  Barb.  S.  C.  Rep.  634. 
The  seizure  of  Long's  personal  property  was 
a  payment  to  the  extent  of  the  value  of  the  pro- 
perty, and  this  is  so  independent  of  the  form  of 
the  contract. 

Rces  V.  Bcrrington,  W.  &  T.  Lead.  Cases  in  Eq., 
4th  Am.  ed.,  vol.  2,  1867. 

Aldrirh  v.  Cooper,  lb.  228. 

Love  &  Son  v.  Brown  Bros.,  2  Wr.  307, 

Hunt  V.  Breading,  12  S.  &  R.  41. 

Davidson  v.  Patton,  13  S.  &  R.  346. 

Com.  V.  Haas,  16  S.  &  R.  252. 

Siigreaves  v.  Bank,  13  Wr.  364. 

Com.  V.  Miller,  8  S.  &  R.  452. 

Bank  v.  Fordyce,  9  Barr,  275. 

Pain  V.  Packard,  13  Johnson,  174. 

Cope  V.  Smith,  8  S.  &  R.  no. 

Bank  v,  Gibson,  I  Watts,  143. 

Wilson  V.  Glover,  3  Barr,  404. 
The  defence  of  payment  by  seizure  and  notice 
is  as  effective  after  judgment  as  before. 

Com.  V,  Miller,  8  S.  &  R.  452. 

Pott  V.  Nathans,  I  W.  &  S.  155. 

Talmage  v.  Burlingame,  9  Barr,  21. 
The  note  in  suit  was  void  if  the  facts  are  as 
stated  iA  defendant's  offer  to   show  an  illegal 
combination  to  evade  Sec.   5200  Rev.   Stats. 
U.S. 

O'Hare  v.  Bank,  27  Sm.  102,  and  cases  cited. 

Fowler  v.  Scully,  22  Sm.  466. 

Bank  U.  S.  v.  Owens,  2  Peters,  538. 

Dill  V.  Ellicott,  Taney's  C.  C.  Dec.  233. 

Bowman  v.  Bank,  3  Grant,  36. 

Mechanics  S.  &  L.  Co.  v,  Conover,  5  Phila.,  18. 

Biddis  V.  James,  6  Binney,  321. 

Sylvester  v,  Girard,  4  Rawle,  185. 

Kcpner  v.  Keefer,  6  Watts,  231. 

Farrar  r.  Barton,  5  Mass.  395, 

Cope  V.  Rowland,  2  M.  &  W.  149. 

Brown  v.  Duncan,  10  Bam.  &  Cress.  93. 

Chitty  on  Contracts,  8ih  Am.  ed.,  372,  596,  notes. 

Deering  v.  Chapman,  22  Maine,  488. 

Woodruflf  V.  Hinman,  11  Vt.  592. 

Filson  V.  Himes,  5  Barr,  452. 
The  entire  interest  upon  the  note  and  the 
notes  of  which  it  was  a  renewal  was  forfeited. 

Rev.  Stats.  U.  S.,  Sees.  5197,  5198. 

Overholt  v.  Bank,  I  Norris,  490. 
Defendant  was  entitled  to  set  off  usurious  in- 
terest on  his  other  transactions  with  the  bank, 
and  the  statute  of  limitations  does  not  apply  to 
set  off  of  interest  so  paid. 


Brown  v.  Bank,  22  Sm.  212. 

Lucas  V.  Bank,  28  Sm.  232. 
The  National  Bank  Act  prescribes  penalties 
and  forfeitures  for  its  violation.  Unless  a  bor- 
rower can  set  up  as  a  defence  in  the  State  Courts 
all  forfeitures  incurred  by  such  bank  in  its  deal- 
ings with  him  the  State  Courts  have  not  jurisdic- 
tion in  such  cases  as  this.  It  has  been  decided 
that  the  State  Courts  have  not  jurisdiction  over 
an  action  to  enforce  a  penalty  against  a  national 
bank.  What  distinction  is  there  between  en- 
forcing a  penalty  in  favor  of  a  plaintiff  against  a 
national  bank  and  enforcing  a  forfeiture  in  favor 
of  a  defendant  against  such  bank  ?  No  State  will 
enforce  the  penal  code  of  another  State  or  juris- 
diction. 

Hancy  v.  Sharp,  i  Dana  (Ky.),  442. 

Ward  V.  Jenkins,  10  Metcalf,  583. 

I  Kent's  Com.  403. 

Bingham  v.  Claflin  (Wis.),  7  Natl.  Bankruptcy  Reg. 
412. 

Voorhces  V.  Frisbie  (Mich.),  8  lb.  152. 

Sayers  b*  Sayersy  contra. 
The  note  in  suit  is  commercial  paper  in  the 
hands  of  the  bank  as  a  bona  fide  holder  for  value. 
He  who  puts  himself  in  the  front  of  a  negotiable 
instrument  must  abide  the  consequences. 

Knight  V.  Pugh,  4  W.  &  S.  448. 

Appleton  V.  Donaldson,  3  Barr,  386. 

Walker  v.  Bank,  12  S.  &  R.  382. 

Beebe  1/.  Bank,  7  W.  &  S.  376. 

Byles  on  Bills,  322. 

Plaintiffs'  cashier  and  teller  testified  that 
neither  they  nor  the  directors  knew  of  a  partner- 
ship between  Long  and  Stephens.  If  more  than 
J5 2 0,000  was  lent  to  the  firm  we  fail  to  see  what 
effect  it  would  have  under  the  ruling  in  0*Hare 
V,  Bank  (27  Sm.  102). 

Defendant  is  barred  by  his  faUure  to  sue  for 
excessive  interest  within  six  years,  and  this  dis- 
poses of  the  claim  of  set-off. 
Lucas  V,  Bank,  28  Sm.  233. 

There  is  no  conflict  of  jurisdiction.  No  doubt 
a  suit  by  a  borrower  to  enforce  a  penalty  under 
an  Act  of  Congress  would  have  to  be  brought  in 
the  Federal  Court,  but  because  a  Federal  statute 
is  interposed  in  a  suit  between  individuals  or  be- 
tween corporations  and  individuals  amenable  to 
State  and  National  laws,  is  certainly  no  reason 
why  such  interposition  should  defeat  a  just  claim 
cognizable  by  the  Courts  of  any  Slate. 
Kent\s  Com.,  vol.  I,  403. 

January  6,  1879.  The  Court.  The  maker 
of  a  negotiable  note  undertakes  to  pay  it,  accord- 
ing to  its  tenor,  to  any  holder  to  whom  it  may 
be  due.  An  accommodation  maker  is  equally 
liable,  except  to  the  payee.  In  respect  to  third 
persons  the  law  considers  him  just  in  the  char- 
acter he  has  assumed,  and  will  not  permit  him  to 
allege  that  the  paper  to  which  he  gave  his  name 
was  an  imposition,  nor  to  gainsay  its  reality  by 
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proof  that  it  was  a  fiction.  It  shall  be  taken 
pro  veritate  that  he  was  the  drawer;  for  de  veri- 
tate  that  was  the  very  thing  he  was  intended  to 
be.  (Bank  of  Montgomery  Co.  v.  Walker,  9  S.  & 
R.  229.)  '*  We  assume  this  broad  principle  that 
the  man  who  draws  a  promissory  note,  for  the 
purpose  of  negotiation,  must  stand  to  it.  He 
has  placed  himself  in  the  situation  of  a  principal, 
and  shall  not  afterwards  escape  by  alleging  that 
he  was  a  surety."  (Walker  v.  Bank,  12  S.  &  R. 
382.)  The  fact  that  the  holder  knew  he  had 
received  no  value,  will  not  relieve  him,  for,  by 
placing  himself  in  front,  the  holder  had  a  right 
to  suppose  that  he  was  willing  to  abide  the  con- 
sequences {Ibid.)  The  payee  of  an  accommo- 
dation note  may  sell  or  discount  it,  or  pledge  it 
as  collateral  security  for  an  antecedent  debt,  for 
he  has  a  loan  of  the  maker's  credit  without  re- 
striction.     (Appleton  V.    Donaldson,    3    Barr, 

381.) 

By  indorsement  of  a  negotiable  note,  without 
qualification,  the  indorser  promises  that  if  the 
maker  and  previous  indorsers  do  not  pay  it  at 
maturity,  when  duly  called  upon  and  notified,  he 
will,  and  this  promise  is  to  his  immediate  indorsee 
and  every  subsequent  one.  The  indorsee  of 
accommodation  paper  takes  more  than  the  rights 
of  the  payee,  and  can  recover  of  the  maker,  be- 
cause the  note  was  given  for  this  very  purpose. 
So  is  an  accommodation  indorser  liable  to  sub- 
sequent indorsees.  The  principle  is  a  general 
one  that  the  person  making,  or  indorsing  a  ne- 
gotiable note  for  the  benefit  of  another,  is  liable 
to  a  third  person,  even  with  notice  of  the  want 
of  consideration,  but  is  not  to  the  person  for 
whose  benefit  the  paper  was  signed.  (2  Parsons 
on  Bills  and  Notes,  27  ;  Byles  on  Bills,  237.) 

An  indorser  is  something  more  than  a  surety, 
and  is  liable  in  the  first  instance  as  a  drawer. 
As  between  makers  and  indorsers,  the  relation 
of  principal  and  surety  exists,  and  each  prior 
party  is  a  principal  for  each  subsequent  party. 
In  an  action  by  one  who  has  paid  the  holder, 
extrinsic  evidence  may  be  admissible  to  show 
that  the  maker,  in  fact,  is  surety  for  the  indorser. 
Every  surety  for  another  is  discharged  from  this 
secondary  obligation  if  the  creditor  does  not  hold 
the  principal  debtor  to  his  primary  obligation 
with  proper  strictness.  The  rights  and  duties  of 
indorsers  and  sureties  are  so  alike,  that  most  acts 
which  will  discharge  the  one  will  also  the  other. 
But  there  are  some  distinctions  important  to  ob- 
serve, lest  a  principle  exclusively  applicable  to 
one  be  perverted.  For  instance,  without  due 
demand  and  notice,  at  the  maturity  of  a  note, 
an  indorser  will  be  discharged ;  a  surety  continues 
liable  upon  his  contract  though  the  creditor 
sleeps.  A  surety  may  spur  the  creditor  into  ac- 
tivity by  notice  to  pursue  the  principal  debtor, 
on  pain,  for  neglect,  that  the  surety  will  be  no 


longer  bound — not  so  an  indorser.  The  latter 
cannot  call  upon  the  holder  of  a  protested  note 
to  sue  the  drawer,  and  if  he  refuses,  thereby  re- 
lieve himself,  for,  if  he  wishes  instant  recourse 
to  the  principal,  it  is  his  duty  to  pay  the  note  and 
sue  for  himself.     (Beebe  v.  West  Branch  Bank, 

7W.&S.  375.) 

It  is  well  settled,  sustained  by  authorities  cited 
by  counsel  for  plaintiff  in  error,  that  when  the 
property  of  the  principal  has  been  taken  in  exe- 
cution by  the  creditor,  the  lien  thus  acquired 
cannot  be  relinquished  without  discharging  the 
surety  to  an  extent  corresponding  w^ith  its  value. 
It  is  more  than  doubtful  that,  in  Pennsylvania, 
such  result  would  follow  a  withdrawal  of  the  exe- 
cution before  levy,  though  it  was  once  so  held  in 
England.  The  distinction  between  the  lien  of 
the  writ  and  lien  of  the  levy,  seems  to  be  that 
the  latter  is  a  technical  satisfaction  of  the  judg- 
ment. But  it  is  now  settled  that  if  a  judgment 
creditor  relinquish  his  levy  upon  personal  prop- 
erty, leaving  the  same  with  his  debtor,  his  debt  is 
not  paid,  nor  the  lien  upon  the  debtor's  land 
postponed  to  a  junior  judgment.  He  may  leave 
the  goods  in  the  debtor's  hands,  release  his  levy, 
and  abandon  his  writ  without  affecting  his  right, 
as  an  older  lien-holder,  to  claim  the  proceeds  of 
sale  of  the  debtor's  land.  Only  when  the  goods 
by  the  seizure  have  been  lost  to  the  debtor  is  the 
judgment  satisfied.  (Campbell,  Bredin  &  Co.'s 
Appeal,  8  Casey,  88.) 

Long  kept  his  goods,  and  no  part  of  the  judg- 
ment against  him  was  satisfied  by  relinquishing 
the  levy,  and  staying  the  writ.  Were  he  the 
principal  debtor,  his  surety  might  be  released  be- 
cause of  the  creditor's  duty  to  hold  the  levy  for 
the  benefit  of  the  surety,  A  barren  levy  is  no 
payment  in  fact,  and  the  levy  of  the  goods  of  a 
surety,  given  up,  is  no  bar  to  recovery  against 
the  principal.  Stephens  stands  just  as  he  placed 
himself  upon  the  face  of  the  note,  and  indulgence 
to  the  payee,  who  indorsed  it,  will  not  prejudice 
the  holder.  A  composition  accepted  from  the 
indorser  would  not  relieve  the  maker  further  than 
the  sum  paid  to  the  holder.  (Lx)ve  v.  Brown.) 
Specifications  of  error  B,  C,  and  E,  were  rightly 
rejected. 

It  was  earnestly  pressed  that  the  Court  erred 
in  rejecting  the  offer  to  prove  an  agreement  be- 
tween the  bank  and  Israel  Stephens  to  violate 
section  5200  of  the  Revised  Statutes  U.  S.,  which 
declares  that,  *'  The  total  liabilities  to  any  associa- 
tion of  any  person,  or  of  any  company,  corpo- 
ration, or  firm,  for  money  borrowed,  including 
in  the  liabilities  of  a  company  or  firm  the  lia- 
bilities of  the  several  members  thereof,  shall  at 
no  time  exceed  one-tenth  part  of  the  amount  of 
the  capital  stock  of  such  association  actually  paid 
in;"  aftd  that  the  loans  in  pursuance  of  said 
agreement  were  in  excess  of  the  authority  and 
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power  of  the  bank  to  make.  No  principle 
is  better  settled  than  that  an  action  cannot  be 
maintained  on  a  contract,  the  consideration  of 
which  is  either  wicked  in  itself,  or  prohibited  by 
law.  This  has  been  often  discussed,  and  recently 
in  an  able  opinion  by  the  present  Chief- Just  ice, 
in  Fowler  v.  Scully  (22  P.  F.  Smith,  456),  a  case 
relied  on  in  support  of  the  offered  testimony. 
Not  stopping  to  remark  upon  the  rule,  nor  upon 
distinctions  between  cases  within  and  without, 
we  come  to  the  consideration  of  the  statute,  to 
ascertain  if  the  alleged  agreement  prevents  re- 
covery of  the  money  loaned. 

The  powers  conferred  upon  banks  must  be  dis- 
tinguished from  regulations  for  their  business. 
An  act  done  without  authority,  and  forbidden, 
is  not  like  one  which  violates  a  regulation.  In 
Fowler  v.  Scully  the  action  was  upon  a  mortgage, 
showing  on  its  face  that  it  was  taken  to  secure 
loans  to  be  made  and  **  to  avoid  the  necessity  of 
procuring  the  additional  indorsement  to  said 
paper  of  a  third  party.**  It  was  held  that  (i) 
under  section  5136  banks  have  power  to  loan 
money  on  personal  security,  but  not  upon  other ; 
(2)  section  5137  authorizes  them  to  take  mort- 
gages to  secure  debts  personally  contracted;  (3) 
they  are  prohibited,  by  necessary  implication, 
from  lending  money  on  the  security  of  a  mort- 
gage. The  reasoning  in  support  of  these  con- 
clusions seems  unanswerable,  yet  so  close  was 
that  case  to  the  border,  beyond  which  a  contract 
will  not  be  held  void  for  illegal  consideration, 
that  two-fifths  of  the  judges  believed  it  on  the 
other  side,  and  dissented  from  the  judgment. 
Here  the  note  was  in  the  power  of  the  bank  to 
take,  and  the  security  was  personal.  Nothing  on 
the  face  of  the  note,  nor  in  the  plaintiff's  evi- 
dence shows  a  taint  of  illegality.  It  appears  as 
clear  as  any  transaction  within  the  conceded 
powers  of  the  bank.  The  statute  has  many  pro- 
visions for  regulation  of  banking  business.  Some 
sections  as  5197  and  5198  relating  to  interest, 
contain  clauses  of  forfeiture  and  penalty  for  vio- 
lation. But  everywhere  it  has  been  held  that 
the  bank  may  recover  the  money  actually  loaned 
upon  a  usurious  contract.  Other  sections,  as  5  2 o  i 
and  5208,  for  violation,  subject  the  bank  to  ap- 
pointment of  a  receiver.  Nearly  all  the  sections, 
including  5200,  relating  to  liabilities  of  any  one 
person  to  the  bank,  are  vindicated  by  the  pro- 
visions in  section  5239,  which  declares  that  a 
wilful  violation  of  any  provision  shall  forfeit  the 
rights,  privileges,  and  franchises  of  the  associa- 
tion. Such  violation  can  only  be  determined  by 
suit  brought  by  the  Comptroller  of  the  Currency 
in  the  proper  court  of  the  United  States.  And  in 
case  of  such  violation,  every  director,  who  par- 
ticipated in,  or  assented  thereto,  shall  be  person- 
ally liable  for  all  damages  in  consequence  of  the 
violation  sustained  by  the  bank,  its  shareholders, 


or  any  other  person.  Until  the  forfeiture  be  de- 
termined in  the  mode  provided,  the  bank  may 
do  business ;  and  no  person,  by  a  conspiracy  to 
evade  its  regulations,  may  escape  liability  for 
borrowed  money  loaned  by  the  bank  upon  per- 
sonal security  in  the  manner  authorized.  In 
0*Hare  v.  Second  National  Bank  of  Titusville 
(27  P.  F.  Smith,  96)  it  was  said,  per  Agnew, 
C.  J.,  **  Evidently  the  limitation  of  the  indebted- 
ness to  the  one-tenth  in  the  29th  section  (5200 
R.  S.)  was  intended  as  a  general  rule  for  conduct- 
ing the  business  of  the  bank  ;  as  a  rule  laid  down 
from  experience  to  regulate  its  loans  for  its  own 
best  interest,  and  those  of  stockholders  and  credit- 
ors, not  a  rule  to  regulate  its  customers.  It  was, 
as  remarked  in  Fowler  v.  Scully,  a  regulation  to 
prevent  these  associations  from  splitting  on  the 
rock  which  has  ruined  so  many  banks,  to  wit, 
that  of  lending  too  much  of  their  capital  to  one 
person  or  firm.  The  intention  being  to  protect 
the  association  and  its  stockholders  and  creditors 
from  unwise  banking,  we  cannot  suppose  it  was 
meant  to  injure  them  by  forbidding  recovery  of 
the  injudicious  loans.  We  should  not  interpret 
the  section  so  as  to  carry  its  prohibition  beyond 
its  true  purpose,  and  thus  cause  it  to  destroy  the 
very  interest  it  intended  to  protect  by  regulation. 
To  do  so  would  be,  as  said  by  the  Court  below, 
to  demand  a  penalty  in  favor  of  an  individual 
for  an  offence  against  the  country,  and  invite  to 
dishonesty  under  the  pretence  of  a  regard  for  the 
law."  If  this  language  was  not  strictly  necessary 
to  a  disposition  of  that  case,  it  is  apposite  here, 
and  demonstrates  that  a  contract  purposely  made 
in  evasion  of  that  section  is  not  void.  Of  course 
we  have  considered  the  offer  as  true,  namely, 
that  there  was  a  conspiracy  between  the  bank 
and  the  borrower  to  violate  the  statutory  regula- 
tions. The  question  is  whether  the  note  is  in- 
valid on  general  principles  of  policy,  and  not  one 
of  equity  and  justice  between  the  parties.  The 
public  good  is  the  ground  of  relief  to  a  defend- 
ant who  proclaims  his  own  turpitude  in  the  wilful 
violation  of  a  statute,  and  his  shame  in  refusing 
payment  of  what  he  justly  owes ;  not  his  worthi- 
ness. The  bank  is  treated  as  a  conspirator,  but 
the  fact  is  unmistakable  that  it  was  its  officer.  It 
is  not  the  intendment  of  the  statute  to  provide  a 
way  by  which  an  unfaithful  oflScer  and  dishonest 
stranger  may  empty  the  vaults  of  the  bank,  work 
its  ruin  to  the  great  loss  of  its  shareholders  and 
creditors,  and  the  receiver  of  its  money,  wrapped 
in  the  mantle  of  public  policy,  escape  liability. 

Error  is  assigned  to  the  rulings  of  the  Court 
limiting  set-off  of  excess  of  interest,  paid  on  the 
other  transactions,  to  a  period  within  six  years 
preceding  the  trial.  While  it  may  be  true,  that 
neither  time  nor  contract  will  sanctify  or  legalize 
the  taking  or  holding  of  usurious  interest  by  a 
national  bank,  it  is  just  as  certain  that  the  remedy 
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for  the  owner  to  receive  it  back  is  by  a  personal 
action.  The  right  of  action  accrues  the  very  in- 
stant the  usury  is  paid.  That  it  is  barred  in  six 
years  by  the  Act  of  27th  March,  17 13,  is  too 
plain  for  remark.  It  is  difficult  to  imagine  a  case 
where  the  statute  does  not  begin  to  run  from 
payment  of  the  usurious  money,  for  the  owner 
almost  necessarily  has  knowledge  of  the  facts 
from  the  first.  In  case  of  fraud,  the  statute  runs 
from  its  discovery.  Not  a  tittle  was  shown  to  toll 
the  statute  at  law  or  in  equity. 

The  rulings  of  the  learned  Judge  upon  the 
question  of  jurisdiction  need  no  vindication. 
They  accord  with  the  doctrine  in  Bletz  v.  The 
Columbia  National  Bank  (6  Weekly  Notes,  i). 

But  one  other  point  requires  special  notice. 
Since  this  cause  was  tried  in  the  Court  below,  it 
has  been  decided,  that  where  there  has  been  a 
series  of  renewal  notes  given  to  a  national  bank 
for  the  continuation  of  the  same  original  loan, 
and  the  bank  sues  to  recover  its  debt  on  the  last, 
the  borrower  is  entitled  to  credit  for  all  the  in- 
terest he  has  paid  from  the  beginning  on  the  loan, 
and  not  merely  to  the  excess  above  the  lawful 
notes.  All  interest  paid  or  charged  and  put  into 
the  notes  must  be  credited.  (Overholt  v.  Na- 
tional Bank  of  Mount  Pleasant,  i  Norris,  490 ; 
Cake  V.  Bank,  5  Weekly  Notes).  Nothing  can 
be  added  to  the  opinion  of  Sharswood,  J.  in 
Overholt  v.  The  Bank.  The  rulings  upon  offers 
of  testimony,  answers  to  points,  and  charge,  so  far 
as  inconsistent  with  the  principles  of  that  case 
are  erroneous.     And  for  this — 

Judgment  reversed,  zxiA  di  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J.  Woodward,  J.,  ab- 
sent. 


May  *78,  191.  May  12,  1879. 

Third  National  Bank  of  Philadelphia  v. 
Miller  et  al. 

Usury — Forfeiture  of  interest — Act  of  Congress 
{Rev,  Stat.  U,  S,,  Sect,  5 198^^ National 
banks — Suit  nominally  on  note  held  as  col- 
lateral for  overdrafts —  What  interest  charge- 
able. 

A  national  bank,  by  charging  usurious  interest  on 
overdrafts  upon  it,  loses  the  right  to  recover  any  interest 
at  all. 

Where  a  note  was  held  by  a  national  bank  as  collateral 
for  overdrafts  upon  it,  and  a  suit  is  brought  upon  the  note, 
the  action,  though  nominally  upon  the  note,  is  actually  to 
recover  those  overdrafts  as  against  the  makers  of  the  note 
as  sureties.  Such  sureties  are  entitled,  in  case  usurious 
interest  has  been  charged,  to  defalcate  all  the  interest 
charged  as  against  the  total  amount  of  overdraft  claimed. 

The  fact  that  monthly  and  stated  accounts  had  taken 
place  between  plaintiff  and  the  bank  from  whom  the  over- 


draft was  due,  cannot  preclude  such  sureties  from  setting 
up  an  illegal  charge  01  usury. 

The  fact  that  the  bank  from  whom  an  orerdraft  was 
due  charged  its  customers  usurious  interest  in  the  same 
transactions  in  which  it  agreed  to  pay  usurious  interest  10 
the  plaintiff,  does  not  preclude  a  defence  of  usury  by 
sureties  for  an  overdraft. 

Error  to  the  Common  Pleas  of  Cumberlaml 
County. 

Debt,  by  the  Third  National  Bank  of  Phila- 
delphia, against  A.  G.  Miller,  James  B.  Orr, 
Joseph  M.  Means,  O.  M.  Blair,  administrator  of 
Thomas  P.  Blair,  deceased,  H.  G.  Skiles,  Henry 
Snyder,  and  John  A.  Ahl,  President  and  Direct- 
ors of  the  Farmers  and  Mechanics'  Bank  of 
Shippensburg,  makers  of  the  following  promissory 
note : — 

$20,000.  Shippensburg,  Penna.,  Nov.  22,  1873. 

One  day  after  date,  we  jointly  and  severally  promise  to 
pay  to  the  order  of  J.  Hiram  Hubley,  cashier,  twenty 
thousand  dollars,  without  defalcation,  value  received. 
This  note  to  be  held  as  collateral  by  Third  National  Bank 
of  Philadelphia  for  the  payment  of  any  overdrafts  by  the 
Farmers  and  Mechanics*  Bank  of  Shippensburg,  Penna, 
Signed,  A.  G.  Miller,  President 

James  B.  Orr, 
J.  M.  Means, 
T.  P.  Blair, 
H.  G.  Skiles, 
Henry  Snyder, 
John  A.  Ahl. 

The  Farmers  and  Mechanics*  Bank  of  Ship- 
pensburg, Penna.,  about  1868,  opened  an  account 
with  the  Third  National  Bank  of  Philadelphia. 
Each  bank  kept  debit  and  credit  sides  of  the 
account.  The  Farmers  and  Mechanics'  Bank 
was  in  the  habit  of  sending  to  the  Third  National 
Bank,  and  the  Third  National  Bank  to  the 
Farmers  and  Mechanics*  Bank,  notes  for  col-: 
lection,  checks  and  drafts  on  other  banks,  cur- 
rency, and  other  cash  items,  all  of  which  were 
respectively  charged  and  credited  in  the  accoimts 
kept  by  each  bank  with  the  other.  The  Third 
National  Bank  was  also  in  the  habit  of  discount- 
ing for  the  Farmers  and  Mechanics*  Bank  notes 
taken  by  the  latter,  the  latter  charging  the  par- 
ties for  whom  they  had  them  discounted  the 
amount  of  discount  charged  thereon  by  the 
Third  National  Bank.  The  Farmers  and  Me- 
chanics* Bank  also  issued  drafts  on  the  Third 
National  Bank,  which  were  credited  and  charged 
in  the  several  accounts. 

At  the  end  of  every  month,  the  Third  National 
Bank  sent  to  the  Farmers  and  Mechanics'  Bank 
an  account  current  as  kept  by  it  during  the  past 
month.  The  latter,  after  examining  the  account 
and  comparing  it  with  its  own,  would  report  that 
it  agreed  with  its  books,  and  what  the  balance 
was.  With  this  balance  the  account  for  the 
ensuing  month  would  open,  and  so  on  from 
month  to  month.    The  last  report  made  was  in 
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March,  1875,  for  the  month  of  February,  1875, 
shortly  after  which  the  Farmers  and  Mechanics' 
Bank  failed. 

About  September,  1873,  ^^^  Farmers  and 
Mechanics*  Bank  began  to  become  indebted  to 
the  Third  National  Bank,  and,  in  November,  the 
overdraft  became  so  heavy,  that,  in  order  to 
secure  the  same  and  its  continuance,  the  note  in 
question  was  given.  The  note  was  duly  indorsed 
by  J.  Hiram  Hubley,  cashier,  and  delivered  to 
the  Third  National  Bank.  This  action  was 
brought  to  recover  the  amount  of  the  overdraft, 
viz.,  I12.403.27.  On  the  average  daily  balance 
due  by  the  Farmers  and  Mechanics*  Bank  for 
each  month  interest  would  be  charged  and  en- 
tered on  the  account.  The  interest  thus  charged 
and  included  in  the  overdraft  amounted  in  all  to 
I7893.30,  and  was  in  excess  of  the  legal  rate. 
It  was  admitted  that,  of  this  amount,  I1324.15 
had  been  recouped  by  defendants  in  a  former 
suit  against  the  makers  of  a  note  given  to  secure 
the  overdraft,  due  on  account  of  a  certain  series 
of  notes  discounted  by  the  Third  National  Bank 
for  the  Farmers  and  Mechanics!  Bank. 

On  the  trial,  before  Herman,  P.  J.,  plaintiff 
requested  the  Court  to  charge  the  jury,  inter 
alia : — 

That  the  Act  of  Congress  providing  that  excess 
of  interest,  if  demanded  by  a  national  bank, 
"shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note  or  bill  ....  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon,**  destroys  the  interest-bearing  quality 
of  the  note  only  while  it  is  running,  but  that, 
from  the  date  of  its  maturity,  interest  is  charge- 
able.    Refused. 

That  no  excess  of  interest  had  been  charged 
on  the  very  note  in  suit,  and  that,  therefore, 
there  had  been  no  forfeiture  of  interest.  Re/used, 

That,  at  the  end  of  each  month,  the  accounts 
between  the  two  banks  became  settled,  and  that, 
therefore,  the  amount  of  usurious  interest  charged 
hadt>een  paid  in  law;  and  that,  therefore,  the 
only  remedy  is  an  action  under  the  Act  of  Con- 
gress for  the  penalty  incurred  by  taking  usurious 
interest.     Refused. 

That,  as  far  as  the  transactions  in  discounting 
notes  was  concerned,  the  Farmers  and  Mechanics* 
Bank  paid  no  illegal  discount,  nor  had  agreed  to 
do  so,  but  was  a  mere  agent  for  the  party  from 
whom  it  took  the  notes.     Re/used. 

The  Court  instructed  the  jury  that,  under  the 
Act  of  Congress  (Rev.  Stat.  U.  S.,  Sect.  5198), 
the  charging  of  usurious  interest  by  a  national 
bank  destroyed  the  interest-bearing  character  of 
the  debt ;  and  that  they  must  deduct  I1324.15, 
the  amount  of  interest  already  recouped,  from 
I7893.30,  the  aggregate  amount  of  interest ;  and 
that  the  balance  of  I6569.15  must  be  deducted 
from  the  total  amount  sued  for,  viz.,  {12,403.27. 


He  instructed  them,  therefore,  to  find  for  the 
plaintiff  for  the  amount  of  {5834. 12. 

Verdict  and  judgment  for  plaintiff  accordingly. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  refusal  of  the  Court  below  to  affirm  the 
plaintiffs  points. 

J.  H.  Graham  (with  him  Duncan  M.  Graham 
and  John  Hays)^  for  plaintiff  in  error. 

The  Act  of  Congress  is  intended  only  to  de- 
stroy for  usury  the  interest -bearing  quality  of  a 
note  while  it  is  running.  After  maturity  interest 
is  chargeable. 

Lucas  V,  Gov't  National  Baak,  28  P.  F.  Smith,  231. 
Overholt  v.  National  Bank  of  Mt.  Pleasant,  i  Norris, 

493- 
Cake  V,  First  National  Bank  of  Lebanon,  5  Weekly 

Notes,  244. 
Ludwick  V,  Huntzinger,  5  W.  &  S.  60. 
The  defendants  have  not  paid,  nor  agreed  to 
pay,  any  illegal  interest.  Their  note  was  merely 
given  as  collateral  for  the  balance  of  an  account. 
They  cannot,  therefore,  set  up  the  defence  of 
usury. 

Brown  v.  Second  National  Bank,  22  P.  F.  Smith, 

213. 

Bly  1/.  Second  National  Bank,  29  P.  F.  Smith,  457. 

American  Sewing  Machine  Co.*t  Appeal,  2  Norris, 

203. 

The  settlement  of  their  accounts  between  these 

two  banks  monthly  constituted  an  account  stated. 

The  amount  of  the  illegal  interest  had  been, 

therefore,  settled  and  paid  in  law. 

Bevan  v.  CuUen,  7  Barr,  283. 

Thompson  v.  Fisher,  I  Harris,  313. 

Sargeani's  Heirs  v.  Ewing,  12  Casey,  164 

Sargeant*s  Ex.  v.  E wing,  6  Casey,  83. 

Killam  v.  Preston.  4  W.  &  S.  14. 

Van  Amrimge  v.  Ellmaker,  4  Barr,  281. 

Phillips  V.  Tapper,  2  Barr,  325. 

Bainbridge  v.  Wilcocks,  Baldwin,  536. 
As  regards  the  transactions  concerning  the 
discount  of  notes,  the  Farmers  and  Mechanics' 
Bank  paid  no  usurious  interest,  but  was  a  mere 
agent  for  those  for  whom  it  had  the  notes  dis- 
counted. 

W.  Trickett  (with  him  /.  M.  Weakley,  F.  E. 
Beltzhoover,  W.  F,  Sadler,  and  Lemuel  Todd), 
contra. 

Under  the  Act  of  Congress,  the  payment  at 
any  point  of  time  in  the  history  of  a  debt  of 
excessive  interest,  or  the  stipulation  so  to  do  in 
future,  destroys  its  interest-bearing  character. 

The  defendants,  although  they  have  never 
agreed  to  pay  usurious  interest,  are  entitled  to 
defalk  the  forfeited  interest  as  against  the 
plaintiff. 

Campbell  v,  Sloan,  12  P.  F.  Smith,  482. 

Brown  v.  Second  Nat.  Bank,  22  P.  F.  Smith,  210. 

Overholt  v.  National  Bank,  I  Norris,  494. 

Hartman  v.  Danner,  24  P.  F.  Smith,  40. 

Cake  t/.  First  National  Bank,  5  Weekly  Notes,  244. 

Mitchell  V.  Emery,  4  Id.  236. 

American  Sewing  Machine  Co.'s  Appeal,  2  Norris, 
203. 

Price's  Appeal,  4  Weekly  Notes,  207. 
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The  monthly  settlement  of  accounts  was  anal- 
ogous to  the  renewal  of  an  old  note  tainted  with 
usury.  In  such  cases  it  has  been  always  held 
that  the  usury  will  taint  the  new  note  also. 

Campbell  v.  Sloan,  supra, 

BIy  V.  Second  National  Bank,  29  P.  F.  Smith,  457. 
The  fact  of  the  Farmers  and  Mechanics'  Bank 
charging  an  illegal  rate  for  discounting  notes, 
cannot  preclude  defendants  from  defalking 
against  plaintiffs  the  illegal  interest  charged  by  it 
on  the  discount  of  the  same  notes. 

May  26,  1879.  The  Court.  We  have  ex- 
amined with  care  the  several  errors  assigned  in 
this  case.  It  is  unnecessary  to  discuss  them 
separately.  A  statement  of  the  principle  upon 
which  the  cause  turned  will  show,  we  think,  that 
no  error  was  committed  by  the  learned  Court  in 
their  rulings  and  charge  to  the  jury.  Though 
the  action  was  nominally  on  a  promissory  note 
given  by  the  defendants,  yet,  as  it  was  expressed 
on  its  face  that  It  was  to  be  held  as  collateral  by 
the  plaintiffs  for  the  payment  of  any  overdrafts 
by  the  Farmers  and  Mechanics'  Bank  of  Ship- 
pensburg,  it  was  actually  a  suit  to  recover  those 
overdrafts,  against  the  defendants  as  sureties.  It 
cannot  be  disputed  that  the  defendants  would  be 
entitled  to  the  benefit  of  whatever  defence  would 
be  available  to  the  Farmers  and  Mechanics'  Bank. 
The  plaintiffs,  being  a  national  bank,  by  charging 
more  than  six  per  cent,  interest  on  these  over- 
drafts, lost  the  right  to  recover  any  interest  at  all. 
The  point,  then,  does  the  Act  of  Congress  forfeit 
interest  beyond  the  maturity  of  the  note  sued 
on,  does  not  arise.  No  recovery  was  had  on  the 
note ;  it  was  evidence  merely  of  the  obligation 
of  the  defendants  to  meet  and  answer  the  lia- 
bility of  the  Farmers  and  Mechanics'  Bank  on 
the  overdrafts.  Admitting  that  the  monthly 
accounts  were  stated  accounts,  that  certainly 
never  has  been  held  to  preclude  a  defendant 
from  setting  up  an  illegal  charge  of  usury.  Nor 
can  the  fact  that  the  Farmers  and  Mechanics' 
Bank  charged  illegal  interest  to  their  customers 
on  the  notes  discounted  for  them  by  the  plaintiffs 
affect  their  right  to  set  up,  as  against  the  plaintiffs, 
their  violation  of  the  Act  of  Congress,  under 
which  alone  they  have  any  right  to  do  business 
at  all. 

Judgment  affirmed. 

Per  Curiam.  Paxson,  Woodward,  and 
Sterrett,  JJ.,  absent. 


Commott  illeas— Squitfi. 


C.  P.  No   3.  May  10,  1879. 

Sheppard  et  al.  v.  Stuart  et  al. 
Trade-marks — Equitable  jurisdiction  of  State 
courts  to  enjoin  infringement  of — Use  of  the 
word  Excelsior  as  applied  to  a  specific  article 
— Previous  use  of  the  word  by  other  parties — 
In  what  way  a  device  must  indicate    ^^  true 
origin    or    ownership'^ — Ferguson  v.    Davol 
Mills y   7  Phila.    2^6,    considered — IVhat   is 
abandonment — Customs  of  trade — Laches. 
Motion  to  continue  preliminary  injunction. 
Hearing  on  bill,  answer  and  affidavits. 
The  bill,  filed  by  Isaac  A.  Sheppard  &  Co. 
against  Stuart,  Peterson  &  Co.alleged  that  the  com- 
plainants, as  manufacturers  of  stoves  and  ranges, 
had  been  accustomed  for  many  years  to  place  the 
word  **  Excelsior"  onacertain  kind  of  range  made 
by  them,  which  word,  as  placed  on  such  ranges, 
the  complainants  claim,  by  continuous  use,  came 
to  be  a  trade-mark.     In  1864,  the  complainants 
first  began  to  manufacture  these  ranges ;  they 
advertised  extensively,  and  it  came  into  general 
use.     Parties  advertising  houses  for  sale  would 
name  the  Excelsior  range  as  one  of  the  conven- 
iencies ;  over  40,000  were  sold  in  fifteen  years. 
In    1877,  t^cy  alleged,  the  defendants    made 
ranges  having  similar  characteristics,  and  placed 
upon   them   the  words  **New    Excelsior"  and 
**  Improved   Excelsior,"   thereby  intending  to 
deceive  purchasers.     The  bill  also  alleged  that 
the  defendants  have  placed  the  words  **  Excel- 
sior ranges"  on  their  sign,  and  have  advertised 
that  they  have  **  Excelsior"  ranges  of  different 
kinds  and  sizes,  and  make  the  plates  and  pieces 
for  all  "Excelsior"  ranges.     All  of  which  is  a 
cause  of  injury  to  the  business  of  the  complain- 
ants.    The  bill  prayed  an  injunction  and  ac- 
count. 

The  defendants  answered  that  the  word  **  Ex- 
celsior" had  been  used  to  designate  a  stove 
manufactured  in  Philadelphia  long  before  1864, 
and  that  it  was  also  used  by  a  firm  in  Troy,  N.  Y., 
as  the  name  of  a  range  very  similar  to  the  one 
manufactured  by  complainants,  and  therefore  it 
could  not  be  used  as  a  trade-mark  by  Isaac  A. 
Sheppard  &  Co.  *  The  defendants  denied  that 
by  using  the  words  •*  New  Excelsior"  and  «*  Im- 
proved Excelsior,"  they  intended  to  deceive  the 
public;  and  they  also  further  answered  that 
there  were  no  special  marks  of  similarity  be- 
tween their  ranges  and  the  ranges  manufactured 
by  complainants.  As  to  manufacturing  plates 
and  pieces  to  fit  all  **  Excelsior"  ranges,  the  de- 
fendants disclaim  any  intention  to  infringe  upon 
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the  complainants'  rights.  They  make  plates  and 
pieces  to  fit  all  ranges.  The  defendants  allege 
that  even  if  the  complainants  ever  had  a  right 
to  the  use  of  the  word  **  Excelsior"  as  a  trade- 
mark, they  lost  it  by  abandonment,  /.  ^.,  by  al- 
lowing certain  dealers  who  sell  these  ranges  to 
place  their  own  names  on  plaintiffs*  **  Excel- 
sior'* ranges. 

Numerous  affidavits  were  read  by  both  sides, 
many  of  which  were  conflicting. 
Leonard  Myers ^  for  the  rule. 
The  affidavits  show  that  there  was  no  other 
range  of  any  description  manufactured  in  or 
near  Philadelphia  called  the  **  Excelsior"  until 
Stuart,  Peterson  &  Co.  began  to  manufacture 
them  in  1877,  and  no  range  of  the  kind  having 
this  mark  was  made  elsewhere.  The  plaintiffs  had 
used  the  word  continuously  for  fifteen  years,  and 
by  so  doing  they  gained  a  trade-mark  in  the  word 
as  applied  to  their  ranges. 

Browne's  Law  of  Trademarks,  \\  611-13. 

Cox's  American  Trade-mark  Cases,  {  674. 

Filley  v.  Fassett.  44  Mo.  173. 

Rowley  v.  Ploughton,  2  Brew.  303. 

Wortherspoon  v.  Curric,  23  Law  Times  Rep.  443. 

Ford  V,  Foster,  7  Ch.  App.  Cases,  611. 

The  word  **  Excelsior**  served  to  designate 
complainants'  manufacture  as  effectually  as 
names  ever  serve  to  distinguish  things.  Tlie 
public  associated  it  with  the  article  on  which  it 
was  placed,  and  this  is  the  true  index  of  **origin 
and  ownership**  within  the  meaning  of  trade- 
mark law. 

Del.  &  Iladscm  Canal  Co.  v.  Gark,  13  Wall.  311. 

Wamsutu  Mills  v,  Allen  et  ai,,  6  Weekly  Notes, 
189. 

Fertilizer  Co.  v.  Woodside,  I  Hughes,  115. 

Browne's  Law  of  Trade-marks,  {  190. 
The  fact  that  complainants  have  other  ranges 
with  different  names  should  not  prevent  them 
from  being  protected  in  the  use  of  this. 

Colman  v.  Crump,  70  N.  Y.  573. 
Where  a  manufacturer  has  habitually  stamped 
his  goods  with  a  peculiar  mark  or  brand,  a  court 
of  equity  will  restrain  another  party  from  adopt- 
ing it  for  the  same  kind  of  goods,  especially 
where  the  sale  of  the  manufactured  articles  was 
confined  to  a  particular  section  of  the  country. 

Corwin  v.  Daly,  7  Bosw.  222. 

McLean  v.  Fleming,  6  Otto,  245. 

Colman  v.  Crump,  supra. 

Coddington's  Digest  of  Trade-marks,  {  1059. 

But  suppose  plaintiffs  had  allowed  others  to 
use  this  trade-mark  on  goods  of  their  awn  make 
(which  is  not  even  asserted),  the  consent  of  a 
manufacturer  to  the  use  or  imitation  of  his  trade- 
mark by  another  may  perhaps  be  justly  inferred 
from  his  knowledge  and  silence,  but  such  a  con- 
sent whether  express  or  implied  when  purely 
gratuitous  may  certainly  be  withdrawn,  and 
when  implied  it  lasts  no  longer  than  the  silence 
from  which  it  springs.     It  is  in  reality  no  more 


than  a  revocable  license,  and  does  not  destroy 
the  owner's  exclusive  rights. 

Amoskeag  Co.  r.  Si>ear,  2  Sandf.  599. 

Lock  wood  V.  Bostwick,  2  Daly,  521. 

McCardel  v.  Peck,  28  How.  Pr.  Rep.  120. 

Coddington  on  Trade-marks,  441,  {  1 184. 

Winsor  v.  Clyde,  9  Phila.  513. 

Newman  v  Alvord,  51  N.  Y.  189. 

Lee  V.  Harley,  5  Ch.  App.  Cases,  Law  R.  155. 

George  IV,  Thorn  (with  him  Preston  K,  Erd- 
man),  contra. 

The  plaintiffs  had  no  right  to  the  exclusive  use 
of  the  word  **  Excelsior,"  as  it  had  been  used 
long  before  by  manufacturers  of  stoves  and 
ranges. 

Cox's  Trade-mark  Cases,  {J  194,  226. 

Fetridgc  V.  Merchant,  4  Abb.  Pr   Rep.  150. 

Wolfe  V.  Goulard,  18  How.  Pr    Rep.  64. 

Stokes  V.  Landgraff.  17  Barb.  608. 
The  word  **  Excelsior,**  as  used  by  the  com- 
plainants, is  not  a  trade-mark,  but  a  fancy  name 
used  to  indicate  a  particular  kind  of  a  stove ;  it 
does  not  indicate  origin  or  ownership. 

Cox's  Trade- mark  Cases,  J  608. 

Ferguson  v.  Davol  Mills,  2  Brews.  314. 

Del.  &  Hudson  Canal  Co.  v,  Clark,  13  Wall.  311. 

Stokes  V.  Landgrnff,  supra. 
The  plaintiffs,  by  their  long  delay  in  bringing 
this  bill,  and  by  allowing  others  to  affix  their 
names  upon  plaintiffs*  *^*  Excelsior'*  ranges,  have 
lost  any  equitable  rights  that  they  otherwise 
might  have  had. 

Kerr  on  Injunctions,  {  20$. 

Cox*s  Trade-mark  Cases,  J  717. 

Isaacson  v.  Thompson,  20  Weekly  Rep.  196. 

Amoskeag  Co.  v.  Garner,  55  Barb.  151, 

Flavel  V.  Harrison,  17  Jurist,  368. 

C.  A.  V. 
June  3,  1879.  The  Court  (after  stating  the 
facts).  The  defendants  deny  that  the  use  of  the 
words  **New  Excelsior'*  and  **  Improved  Ex- 
celsior'* is  either  intended  or  calculated  to  de- 
ceive the  public  or  to  induce  them  to  purcha.se 
as  and  for  the  ranges  of  the  plaintiffs.  It  may 
be  that  the  defendants  did  not  intend  to  deceive 
the  public ;  but  it  can  scarcely  be  said  that  these 
devices  were  not  calculated  to  do  so.  What 
other  idea  is  suggested  by  the  words  **  New  Ex- 
celsior** and  **  Improved  Excelsior,**  than  that  a 
newer  improved  **  Excelsior'*  is  made?  It  can 
be  neither  a  **New  Excelsior**  nor  an  "Im- 
proved Excelsior,'*  without  suggesting  an  impor- 
tant and  valuable  change  in  the  old  **  Excelsior." 
Of  what  use  can  these  names  be  unless  they  call 
to  mind  the  old  **  Excelsior?"  And  of  what 
use  would  that  be  unless  it  also  recalled  the  use- 
fulness and  popularity  of  the  old  ?  It  should  not 
be  forgotten  in  this  connection  that  the  defend- 
ants say  their  ''object  was  simply  to  produce  a 
light  cheap  range  which  could  be  sold  in  compe- 
tition with  the  cheap  range  of  the  plaintiffs.*' 

If  this  were  otherwise  it  may  not  be  said  that 
the  assumption  of  the  name  **  Excelsior"  was  not 
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calculated  to  deceive  the  public  and  injure  the 
plaintiffs.  It  may  be  that  the  defendants  did  not 
intend  to  injure  the  plaintiffs ;  but  if  their  con- 
duct produced  injury,  they  must  be  held  to  have 
intended  that  injury.  In  Hine  v.  Lart  (lo  Jur. 
1 06),  it  was  held,  refusing  a  motion  to  dissolve 
an  injunction,  that  defendants  having  made  so 
complete  a  copy  of  plaintiffs'  mark,  must  be  taken 
to  have  done  so  with  an  intent  to  gain  an  advan- 
tage to  which  they  were  not  entitled.  Judge 
Paxson,  in  Dixon  Co.  v.  Guggenheim  (7  Phila. 
R.  408),  cites  English  cases  which  held  that  **  A 
man,  though  not  intending  an  injury  to  another, 
should  not  be  allowed  to  adopt  the  marks  by 
which  the  goods  of  another  are  designated,  if  the 
effect  of  adopting  them  would  be  to  prejudice 
the  trade  of  such  other  person.  It  is  not  neces- 
sary to  aver  or  prove  wrongful  intent  on  the  part 
of  another.*'  If,  therefore,  the  plaintiffs  are  en- 
titled to  use  the  word  **  Excelsior"  as  a  trade- 
mark, it  would  follow  that  the  defendants  should 
be  enjoined. 

The  defendants  contend  that  the  plaintiffs  are 
not  entitled  to  claim  the  word  **  Excelsior"  as 
applied  to  their  ranges  as  a  trade-mark,  because  : 
(i)  Hicks,  Wolf  &  Co.,  of  Troy,  New  York, 
have  used  the  same  word  upon  flat  top  ranges 
since  1861  continuously.  (2)  The  word  is  a 
fancy  title  for  stoves  of  various  kinds  in  the  trade 
generally.  (3)  Orr,  Painter  &  Co.  made  and 
sold  similar  ranges  with  the  word  **  Excelsior" 
upon  them.  (4)  The  ranges  of  defendants  have 
improvements.  (5)  That  defendants*  ranges  are 
different.  (6)  The  word  Excelsior  as  used  by 
plaintiffs  does  not  indicate  that  they  are  owners 
of  the  ranges.  (7)  The  plaintiffs  have  placed 
other  names  upon  some  of  their  ranges.  (8)  The 
plaintiffs  have  put  the  names  of  buyers  upon  the 
ranges  in  near  connection  with  the  word  **  Ex- 
celsior," and  have  thereby  abandoned  the  word 
to  general  use.  (9)  Defendants  have  been 
inaking  them  for  two  years,  and  the  plaintiffs  did 
not  forbid  them  until  about  a  year  ago. 

The  first  and  second  reasons  may  be  disposed 
of  by  the  remark  that  the  evidence  shows  that 
the  ranges  referred  to  were  not  the  same  as  plain- 
tiffs'. The  plaintiffs  do  not  claim  property  in  the 
word  "Excelsior."  Their  claim  is  that  they 
have  first  appropriated  that  word  to  a  specific 
article  of  their  manufacture. 

To  the  third  it  may  be  said  that  it  does  not 
appear  that  plaintiffs  permitted  or  acquiesced  in 
the  use  of  the  word  Excelsior  by  Orr,  Painter  & 
Co. ;  or  that  they  knew  of  such  use  of  it  as  would 
imply  acquiescence  or  permission. 

It  is  perhaps  sufficient  to  say  that  no  improve- 
ment in  the  range  or  difference  in  appearance 
would  justify  the  defendants  in  the  use  of  the 
word  **  Excelsior."  If  the  improvements  and 
changes  make  a  different  kind  of  range  they 


would  have  the  right.  But  the  improvements  and 
changes  have  not  substantially  altered  the  charac- 
ter and  appearance  of  defendants'  ranges  from 
that  of  the  plaintiffs'. 

It  is  also  contended  that  the  word  **  Excel- 
sior," as  used  by  the  plaintiffs,  is  not  a  trade- 
mark, but  a  fancy  name  to  indicate  a  particular 
kind  of  stove,  because  it  does  not  indicate  origin 
or  ownership.  To  sustain  this  position  many 
authorities  were  cited,  but  that  which  was  most 
relied  upon  was  Ferguson  v,  Davol  Mills  (7  Phil. 
256),  in  which  Allison,  P.  J.,  says:  **The  sim- 
plest case  of  a  trade-mark  is  the  name  and  address 
of  the  claimant,  and  it  is  absolutely  requisite  that 
a  device  or  symbol  should  perform  the  office  of 
a  finger  board ;  should  indicate  the  name  and 
address  of  the  manufacturer  to  invest  it  with  the 
attribute  and  entitle  it  to  the  protection  of  a 
trade-mark."  This  language  is  clear,  vigorois 
and  decisive ;  and  there  can  be  no  doubt  that  the 
cause  was  determined  upon  this  principle  alone. 
It  will  be  seen  from  an  examination  of  the  author- 
ities cited  by  the  learned  Judge,  that  he  is  not 
fully  sustained  by  them  in  this  advanced  position. 
They  affirm  only  that  a  trade-mark  should  indi- 
cate the  **  true  origin  or  ownership  of  the  article 
offered  for  sale."  The  learned  Judge  was  justi- 
fied, perhaps,  in  thus  giving  a  sensible  form  to 
what  was  before  a  meaningless  phrase,  adopted 
and  continued  in  almost  every  trade-nurk  case 
without  necessity,  without  application  to  the 
cases,  and  without  definition  or  explanation. 

In  the  Dixon  Co.  v.  Guggenheim  (7  Phila. 
408),  Judge  Paxson  adopts  as  **well  sustained 
by  reason  and  authority,"  the  doctrine  of  "true 
origin  or  ownership."  In  justice  to  him  it  should 
be  observed*  that  it  was  not  raised  in  the  case 
before  him,  and  his  attention  was  not  directed  to 
its  full  import.  In  his  very  able  and  carefully 
prepared  opinion  he  cites  the  decisions  which  de- 
clared "Revere  House,"  '*  New  York  Hotel," 
*'The  Captain's  Live  and  Let  Live  Oyster  and 
Dining  Rooms,"  to  be  trade-marks.  He  also 
says:  ** The  name  of  a  newspaper  is  a  trade- 
mark;" and  with  proper  judicial  indignation, 
adds :  "  Can  it  be  supposed  that  if  some  one  were 
to  commence  the  publication  in  this  city  of  a 
'  Public  Ledger'  of  the  same  size,  price  and  style 
as  the  one  published  by  Mr.  George  W.  Childs, 
that  a  Court  of  Equity,  upon  a  proper  applica- 
tion, would  not  promptly  arrest  the  career  of  such 
a  piratical  craft  by  an  injunction?"  And  yet 
neither  of  these  words  indicate  **  origin  or  own- 
ership." 

It  is  not  now  important  to  ascertain  how  and 
where  this  doctrine  originated.  It  has  been  fol- 
lowed as  an  axiom.  And  yet  to  the  thoughtful 
it  must  always  have  been  a  perplexing  enigma. 

It  is  submitted  that  in  neither  of  the  cases  cited 
by  Judge  Allison  is  the  question  of  **  true  origin 
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and  ownership**  raised,  or  discussed,  or  defined 
The  question  raised  and  decided  was  that  words 
which  designated  the  article  itself,  or  its  attri- 
butes, were  not  trade-marks.  This  is  so  in  all 
the  cases  which  we  have  been  able  to  examine. 
As  illustrative  of  all  we  may  take  the  language  of 
C.  J.  DuER  in  Amoskeag  Co.  v.  Spear  (2  Sand. 
S.  C.  R.  599)  :  "A  mark  can  only  be  protected 
as  a  trade -mark  when  it  is  used  merely  as  indi- 
cating the  true  origin  and  ownership  of  the  arti- 
cle offered  for  sale;  never  when  it  is  used  to 
designate  the  article  itself."  We  may  be  allowed 
in  this  connection  to  say  that  we  have  not  been 
able  to  find  any  case  except  Ferguson  v.  Da  vol 
Mills,  in  which  the  doctrine  of  **true  origin  or 
ownership"  is  distinctively  avowed. 

It  might,  perhaps,  be  useful  at  this  stage  to 
ascertain  what  a  trade-nuirk  is,  and  what  it  indi- 
cates. In  Stokes  v.  Landgraff  (17  Barb.  608), 
Strong,  J.,  says ;  **  The  principle  is  well  settled 
that  a  manufacturer  may,  by  priority  of  appropri 
ation  of  names,  letters,  marks,  or  symbols  of  any 
kind  to  distinguish  his  manufacture,  acquire  a 
property  therein,  as  a  trade-mark." 

**The  right  of  trade-mark  is  said  to  be  best 
termed  an  exclusive  right  arising  from  first  use." 
(Bouvier.) 

"  The  rule  sometimes  laid  down  on  this  subject 
is:  that  if  a  name,  sign,  mark,  brand,  label,  word, 
or  device  of  any  kind,  can  be  advantageously 
used  to  designate  the  goods,  property,  or  particu- 
lar place  of  business  of  a  person  engaged  in 
trade,  manufacture,  or  any  similar  business,  he 
may  adopt  and  use  such  as  he  pleases,  which  have 
not  before  been  appropriated.** .  (Story's  Equity, 

§951.) 

«*The  physiology  of  the  thing  called  a  trade- 
mark must  be  examined  and  carefully  analyzed. 
It  has  an  individuality  of  nature.  Meaningless 
in  itself,  when  placed  in  a  certain  juxtaposition, 
it  involves  an  idea.  It  virtually  says  that  the 
vendible  object  to  which  it  is  attached  is  the 
workmanship  or  the  selected  article  of  the  owner 
of  the  mark.  It  is  intended  to  strike  the  eye, 
and  sometimes  the  ear  by  its  sound  when  spoken 
of,  and  thus  excite  inquiry.  It  should  possess 
such  salient  features  as  might  at  once  arrest  atten- 
tion, and  put  the  intended  purchaser  on  the 
alert.**  (Browne  on  the  Law  of  Trade-mark, 
§  88.) 

In  the  Amoskeag  Manuf.  Co.  v.  Spear,  Chief 
Justice  DuER  says :  **  Every  manufacturer  has  an 
undoubted  right  to  distinguish  his  goods  by  a 
peculiar  mark  or  device,  in  order  that  they  may 
be  known  to  be  his.** 

How  is  a  mark  or  device  to  indicate  "true 
origin  or  ownership;**  or  to  indicate  the  name 
and  address  of  the  manufacturer  ?  In  and  by  it- 
self alone  this  is  impossible.  It  is  only  by  use  as 
the  device  of  him  who  distinguishes  his  goods  by 


it  in  order  that  they  may  be  known  as  his,  that  it 
can  ever  indicate  **  true  origin  or  ownership.** 

In  Allegheny  Fertilizer  Company  v.  Woodside 
(i  Hughes,  115),  Giles,  J.,  says:  **But  it  is 
argued  that  the  name  adopted  (*  Eureka*)  did 
not  sufficiently  indicate  *  origin  or  ownership* 
to  be  regarded  as  a  trade-mark.  This  was  a  mis- 
take. It  served  to  distinguish  the  complainant's 
manufacture  quite  as  effectually  as  names  ever 
serve  to  distinguish  things.** 

In  the  Meriden  Britannia  Co.  v.  Parker  (39 
Conn.  450),  the  trade- mark  consisted  of  the 
words  **  1847,  Rogers  Bros.,  A  i.**  The  Rogers 
Bros,  were  superintendents  of  the  petitioners. 
The  respondents  contended  that  the  said  trade- 
mark did  not  indicate  the  true  origin  of  the 
goods:  Heldy  that  the  representation  that  the 
Rogers  Bros,  were  the  manufacturers  was  true  in 
a  certain  sense,  but  that  the  petitioners  were  in 
another  sense  the  manufacturers.  **Like  all 
other  symbols  and  devices  used  as  trade-marks 
its  import  was  not  at  first  perhaps  fully  under- 
stood. The  effect  as  well  as  the  value  of  a  trade- 
mark is  the  work  of  time  and  expense.  This 
probably  was  no  exception  to  the  rule.  How- 
ever this  may  be  it  seems  to  have  been  well 
understood  by  the  trade  at  the  date  of  this  peti- 
tion, that  goods  bearing  that  stamp  were  manu- 
factured by  the  petitioners:'*  Heiii,  that  the 
trade-mark  sufficiently  indicated  the  origin  and 
ownership  of  the  goods. 

In  the  Delaware  and  Hudson  Canal  Co.  v. 
Clark  (13  Wallace,  311),  Strong,  J.,  says: 
**  Hence  the  trade-mark  must  either  by  itself  or 
by  association  point  distinctly  to  the  origin  or 
ownership  of  the  articles  to  which  it  is  applied. 
The  first  appropriator  of  a  name  or  a  device 
pointing  to  his  ownership,  or  which  by  being 
associated  with  articles  of  trade  has  acquired  an 
understood  reference  to  the  originator  or  manu- 
facturer of  the  articles,  is  injured  whenever  an- 
other adopts  the  same  name  for  similar  arti- 
cles." 

In  other  words,  the  evidence  must  show  the 
first  appropriation  of  the  device  by  the  claimant; 
its  application  by  him  to  his  goods  or  business ; 
and  that  the  trade  or  public  recognize  the  arti- 
cle or  business  by  that  device  as  made  or  sold  by 
him,  or  belonging  to  him.  In  no  other  way  can 
a  mark  or  device  indicate  **  true  origin  or  owner- 
ship.** 

The  evidence  in  this  case  is  conclusive  that 
the  plaintiffs  first  appropriated  the  word  '*  Excel- 
sior** to  a*  specific  article  of  their  manufacture  ; 
that  they  have  continuously  used  it  for  the  last 
fifteen  years,  during  which  time  they  have  made 
and  sold  more  than  forty  thousand;  that  the 
whole  trade  recognized  them  as  the  makers  of 
the  articles  to  which  the  word  "Excelsior"  was 
attached.    This  device  therefore  pointed  out  the 
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**true  origin  and  ownership**  of  the  goods,  and 
thereby  became  a  trade-mark. 

It  would  be  useless  to  waste  time  in  collating 
the  single  and  collective  words  and  devices  which 
have  been  held  as  trade-marks.  The  word  '*  Ex- 
celsior** alone  has  been  repeatedly  held  to  be  a 
good  trade-mark.  In  Winsor  v,  Clyde  (9  Phil. 
513;  affirmed  by  the  Supreme  Court),  **  Key- 
stone Line"  was  held  to  be  a  good  trade-mark. 

It  is  further  contended  that  inasmuch  as  the 
plaintiffs,  at  the  request  of  a  few  purchasers, 
placed  another  name  upon  a  few  of  their  ranges, 
and  erased  the  word  **  Excelsior,*'  they  thereby 
abandoned  their  right  to  the  use  of  the  word  as  a 
trade-mark.  These  instances  can  only  be  re- 
garded as  special  contracts  for  the  goods  without 
the  trade-mark.  They  can  in  no  sense  be  re- 
garded as  a  representation  to  the  public  of  the 
abandonment  of  the  trade-mark  and  the*  adop- 
tion of  another.  It  is  the  purchaser  who  changes 
the  name,  and  it  is  nowhere  held  that  the  pur- 
chaser of  an  article  protected  by  a  trade-mark  is 
bound  to  maintain  the  name  upon  the  article. 
He  buys  for  use  and  consumption,  and  may  re- 
tain the  mark  or  not  as  he  pleases. 

The  province  of  a  trade-mark  is  to  bring  seller 
and  buyer  together,  that  the  one  may  sell  his 
merchandise,  and  the  other  obtain  the  particular 
goods  the  reputation  of  which  has  won  his  confi- 
dence. When  this  is  done  the  office  and  object 
of  the  trade-mark  is  accomplished.  The  seller 
has  no  longer  any  control  over  or  interest  in  the 
article.  It  belongs  wholly  to  the  purchaser,  and 
with  it  the  incident,  the  trade- mark.  As  he  may 
consume  or  destroy,  or  alter  or  change  the  arti- 
cle, so  may  he  its  name.  What  he  may  do  him- 
self, he  may  do  by  another ;  what  he  may  do  by 
another  he  may  do  by  the  seller.  If  he  can  do 
this  after  purchase,  he  may  certainly  contract  to 
have  it  done  before  purchase.  This  is  a  matter 
in  which  the  general  public  can  have  no  inte- 
rest, and  therefore  have  no  interest  or  concern 
which  should  be  considered.  It  in  no  way  affects' 
the  usefulness  of  the  article. 

But  why  should  it  be  held  that  the  manufac- 
turer must  place  the  trade-mark  upon  all  of  his 
goods  ?  He  may  prefer,  for  his  own  advantage 
and  the  protection  of  the  public,  to  place  it  only 
upon  his  best,  and  leave  the  inferior  nameless  or 
give  them  another  name.  Honesty  and  fair 
dealing  and  his  own  interest  would  suggest  this. 
And  if  this  be  done  it  should  not  be  regarded  as 
an  abandonment. 

The  evidence  discloses  the  fact  that  the  plaintiffs 
in  some  cases  when  requested  by  dealers,  placed 
the  dealer's  name  upon  the  range  in  proximity  to 
the  word  "Excelsior."  It  is  shown,  however, 
that  this  is  a  custom  of  the  trade  known  to  and 
acted  upon  by  all  dealers  and  manufacturers.  It 
is  proved  that  even  when  the  names  of  dealers 


were  thus  placed  upon  the  ranges,  they  were 
still  known  and  recognized  by  the  trade,  dealers 
and  manufacturers,  as  ranges  made  by  the  plain- 
tiffs. 

It  is  contended  that  this  was  permitting  those 
dealers  to  hold  themselves  out  as  the  manufac- 
turers of  such  ranges,  and  was  therefore  an  aban- 
donment. 

It  must  be  observed  that  there  is  nothing  in 
connection  with  the  names  of  these  dealers  to 
indicate  that  they  are  the  manufacturers,  and 
there  is  no  evidence  that  any  one  ever  supposed 
they  were  the  manufacturers.  On  the  contrary, 
there  is  ample  evidence  even  in  the  affidavits  of 
the  defendants,  that  they  were  still  regarded  as 
manufactured  by  the  plaintiffs.  Why  then  should 
we  force  the  inferenceihat  these  names  indicated 
the  names  of  the  manufacturers,  for  the  benefit 
of  one  who  wrongfully  appropriates  to  himself 
another*s  industry,  enterprise  and  property. 

In  considering  acts  from  which  acquiescence 
or  abandonment  are  or  may  be  inferred,  it 
should  not  be  forgotten  that  a  trade -mark  is  pro- 
perty. In  all  cases  of  litigation  it  may  fairly  be 
said  to  be  valuable  property.  The  man  who 
lends  his  horse  frequently,  or  permits  another  to 
use  it,  is  never  said  to  have  abandoned  his  horse 
to  the  public,  or  to  acquiesce  in  any  claim  to 
use  the  horse  at  pleasure.  Much  less  can  these 
acts  justify  the  stranger  who  breaks  into  the 
stable  and  steals  the  horse. 

What  injury  can  arise  from  this  practice? 
Who  can  be  deceived  or  betrayed  into  any 
error  or  injury  thereby  ?  The  public  who  buy 
for  consumption  have  the  article  they  expected 
and  bargained  for,  with  its  name,  the  trade-mark 
upon  it.  They  have  in  addition,  as  a  further 
security,  the  name  and  endorsement  of  the 
dealer.  They  therefore  have  no  cause  of  com- 
plaint, and  the  public  who  do  not  purchase  have 
no  right  to  complain.  What  is  it  to  the  man 
who  does  not  buy,  or  want  to  buy,  that  these 
names  may  possibly  indicate  that  the  owners  of 
the  names  have  the  right  to  manufacture  the 
ranges? 

Such  acts  do  not  denote  abandonment.  The 
owner  of  a  store  does  no  injury  to  his  right  of 
property  in  his  store,  or  its  contents,  or  his 
business,  by  permitting  the  names  of  some  of  his 
employes  to  be  placed  on  the  inside  or  outside 
of  the  building,  as  is  customary  in  this  city.  The 
rights  of  property  are  not  so  easily  frittered 
away. 

It  might  be  that  acts  like  these  might  betray  a 
person  into  a  violation  of  the  right  of  property 
in  a  trade-mark.  If  they  did  he  would  be  excu- 
sable," but  it  would  confer  upon  him  no  right  to 
further  use  the  mark  against  the  protest  of  the 
owner.  The  defendants  made  no  such  pretence 
as  this.    They  do  not  pretend  that  they  were 
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induced  to  believe  that  plaintiff  had  conferred 
upon  these  dealers  the  right  to  manufacture  the 
range  and  use  the  trade -mark.  On  the  contrary, 
they  have  shown  by  their  own  evidence  that 
they  knew  all  about  the  matter,  and  that  it  was 
done  in  pursuance  of  a  well-established  custom 
of  their  trade.  How  can  the  probability  that 
the  public  might  believe  these  dealers  to  be  the 
manufacturers  with  the  right  to  use  the  trade- 
mark, give  the  defendants  the  right  to  use  the 
trade- mark  when  they  know  the  fact  to  be  other- 
wise? 

In  considering  a  question  of  trade-mark  the 
customs  of  trade  should  not  be  ignored.  The 
true  doctrine,  perhaps,  should  be  to  consider 
it  in  the  light  and  in  aid  of  such  customs. 
What  the  custom  of  trade  allows  the  law  should 
allow ;  for  such  customs  must  be  for  the  general 
good  as  well  as  the  good  of  the  special  trade. 
Commercial  custom  made  a  promise  in  writing 
to  pay  in  thirty  days  a  promise  to  pay  in  thirty- 
three  days.  It  is  suggested  then  that  the  cus- 
tom, which  the  plaintiffs  recognized,  should  not* 
work  a  forfeiture,  especially  when  no  one  was 
thereby  betrayed  into  the  belief  that  any  one, 
other  than  the  plaintiffs,  hacl  manufactured  the 
articles. 

An  explanation  of  this  custom  may  be  found 
in  the  fact  that  the  ranges  as  made  both  by  the 
plaintiffs  and  defendants  are  not  complete  for 
use  as  they  make  and  sell  them.  They  arc  not 
ranges  to  the  public  or  to  the  consumer  until 
they  are  set  up  and  encased  in  brick,  as  the 
movements  of  a  watch  are  not  a  watch  until  en- 
cased. It  is  the  dealer  who  makes  them  fit  for 
use.  It  is  his  trade  and  business  to  build  in  the 
ranges.  When  the  range  is  completed  it  is  his 
manufacture.  The  plaintiffs  and  defendants  have 
furnished  him  with  only  one  of  the  component 
parts — one  of  the  materials. 

The  manufacturer  olf  the  movements  of  a 
watch  may  have  a  trade-mark  for  his  own  work  ; 
it  is  or  may  be,  so  far  as  he  is  concerned,  a  com- 
pleted work.  Can  it  be  said  that  he  loses  his 
right  to  that  trade  mark  because  he  permits  an- 
other manufacturer,  whose  business  it  is  to  ex- 
tend his  work  to  make  it  fit  for  use,  to  place  his 
name  upon  the  thing  called  a  watch  ?  Why  then 
should  it  be  said  that  the  plaintiffs  lose  their 
right  to  their  trade-mark  for  the  article  they  fur- 
nish to  the  trade  because  they  permit  the  dealer, 
who  uses  their  article  to  furnish  for  the  public  a 
completed  range,  to  place  his  name  upon  it. 

To  the  plaintiffs  and  the  defendants  the  dealers 
are  the  public.  The  evidence  shows  that  they 
are  the  sole  purchasers.  And  it  also  shows  that 
no  dealer  or  other  person  has  been  deceived  by 
the  dealer's  name  upon  the  ranges  into  believing 
that  he  was  the  manufacturer  of  the  parts  made 
by  the  plaintiffs.    On  the  contrary  the  evidence 


of  the  respondents  shows  that  even  when  such 
names  are  upon  the  ranges  they  are  still  recog- 
nized and  regarded  as  the  ranges  of  the  plain- 
tiffs. 

It  would  therefore  be  stretching  an  inference 
to  the  bounds  of  probability  to  infer  from  such  a 
license  that  plaintiffs  had  abandoned  their  right 
in  the  trade-mark  to  the  community. 

Even  if  we  are  altogether  in  error  in  all  this, 
it  will  be  observed  that  it  is  conceded  that  the 
exercise  of  this  custom  of  the  trade  by  the  plain- 
tiffs was  simply  a  license.  It  needs  no  citation 
of  authorities  to  show  that  a  license  is  not  an 
abandonment — not  even  evidence  of  abandon- 
ment. It  is  perhaps  the  highest  evidence  of  the 
assertion  of  the  right  and  acquiescence  therein. 
This  doctrine  was  recognized  in  Winsor  v.  Clyde 
(9  Phil.  513). 

It  has  been  strongly  urged  that  the  plaintiffs 
have  lost  their  right  of  action  by  their  delay  in 
bringing  suit,  or  in  asserting  their  claim.  It  may 
be  that  even  a  wrong-doer  may  sometimes  suc- 
cessfully defend  upon  this  ground.  It  must, 
however,  be  such  a  delay  as  would  lead  a  reason- 
able person  to  suppose  that  the  owner  had  aban- 
doned his  device,  or  such  as  induced  the  defen- 
dants to  act,  or  under  such  circumstances  as 
required  the  owner  to  assert  his  right.  Even  in 
such  cases  the  title  in  the  trade-mark  is  not  lost 
or  deemed  abandoned,  but  the  owner  is  estopped 
from  asserting  it  to  prevent  another  from  using 
the  device.  It  is  evident,  therefore,  that  each 
case  must  be  decided  upon  its  own  facts.  There 
can  be  no  fixed  rule,  and  time  is  only  a  matter 
of  evidence  to  be  considered  with  all  others. 
There  is  no  evidence  in  this  case  that  the  defen- 
dants were  encouraged  or  misled  into  their 
wrongful  acts,  or  that  the  plaintiffs  were  silent 
when  they  were  called  upon  to  speak.  The  evi- 
dence shows  that  they  moved  with  as  much 
celerity  as  was  consistent  with  a  proper  vindica- 
tion of  their  right.  The  delay  seems  to  have 
been  no  greater  than  was  necessary  for  a  pru- 
dent, careful  preparation  for  the  legal  conflict. 

The  conclusions  to  which  we  have  come  are, 
that  the  plaintiffs  have  a  right  to  the  word 
Excelsior  as  a  trade-mark ;  that  the  defendants 
have  wrongfully  used  that  trade-mark  to  the  in- 
jury of  the  plaintiffs,  and  should  be  enjoined 
therefrom. 

The  motion  to  continue  the  special  injunction 
is  therefore  allowed. 

Opinion  by  Finletter,  J. 

[The  Supreme  Court  of  the  United  States  decided,  on 
Nov.  17, 1879,  ihat  the  Acts  of  Congress  relating  to  trade- 
marks are  unconstitutional.] 
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C.  p.  No.  I. 


Miller  v.  Kern. 


Sept.  1 6, 1879. 


Ground-rent — Action  of  covenant  agaihst  terre 

tenant — Act  of  June  12,  1S7S —  Covenant  ties 

against  the  assignee    of   land  charged  with 

ground-rent,  who  took  title  prior  to  the  Act — 

The  Act  is  not  retroactive. 

Sur  demurrer  to  plea. 

Covenant  sur  ground-rent  deeds  for  arrears  of 
rent  due  by  a  terre  tenant  of  the  land. 

The  declaration  averred,  that  one  Schofield 
was  the  original  covenantor  in  two  deeds,  each 
reserving  a  yearly  rent  of  ?6o  per  annum,  paya- 
ble in  May  and  November,  dated  respectively 
Oct.  28,  1869  and  November  22,  1869;  that 
by  sundry  mesne  conveyances  the  land  out  of 
which  the  rents  issued  became  vested  in  W.  H. 
Kern,  the  present  defendant  on  May  30,  1877, 
and  that  he  is  still  the  owner. 

The  claim  was  for  $180,  being  the  amount  in 
arrears  from  May  i,  1878. 

The  defendant  pleaded  inter  alia  the  Act  of 
June  T2,  1878.     To  this  plaintiff  demurred. 

/,  W,  Patton,  for  the  demurrer. 

The  right  of  the  grantee  of  the  rent  to  sue  the 
assignee  of  the  land  is  settled  by — 
Hannen  v,  Ewalt,  6  H.  Ii. 
Royer  v,  Ake,  3  Pen.  &  W.  464. 

The  Act  of  April  25,  1850  (P.  L.  13),  also 
provides  for  an  action  of  covenant  iagainst  the 
assignee  of  the  land.     The  validity  of  this  Act 
has  been  repeatedly  sustained. 
Taggart  V.  McGinn,  2  H.  155. 

The  Act  of  June  12,  1878,  does  not  apply 
simply  to  the  remedy  or  mere  form  of  action.  It 
attacks  the  right  of  the  owner  of  the  rent  or  his 
assignee  to  recover  at  all.  It  destroys  the  per- 
sonal liability  of  the  grantee  of  land  subject  to 
ground-rent  (except  in  the  event  of  an  express 
assumption  on  his  part),  and  entirely  changes  the 
law  as  announced  in  the  decided  cases. 

The  defendant  having  taken  title  to  the  land 
cum  onerCy  prior  to  its  passage,  the  Act  cannot 
operate  retrospectively  to  destroy  the  plaintiffs 
right. 

Merriman  v.  Moore,  7  Weekly  Notes,  425. 

If  the  Act  be  construed  to  affect  rights  vested 
before  it  was  passed,  then  it  may  be  urged  that 
it  is  unconstitutional. 

Joumeay  v.  Gibson,  6  Sm.  60. 
Underwood  v.  Lilly,  10  S.  &  R.  loi. 

Charles  Gilpin  and  Hood  Gilpin,  contra. 

The  Act  is  simply  one  affecting  the  remedy  of 
the  covenantee  against  the  assignee  of  the  cove- 
nantor, a  terre  tenant,  and  it  is,  therefore,  con  , 


stitutional.  The  covenantee  must  sue  either  the 
original  covenantor  or  proceed  against  the  land 
itself. 

If  the  Act  of  June  12,  1878,  is  inoperative  at 
all,  it  is  only  so  as  to  the  sixty  (>6o)  dollars  of 
rent  accruing  before  it  went  into  effect. 

The  plaintiff's  right  of  action  is  founded  upon 
the  Act  of  April  25,  1850.  Before  that  Act  was 
passed,  there  was  no  such  thing  known  in  law  as 
an  action  of  covenant  for  arrears  of  ground-rent 
against  the  assignee  of  the  lessor  for  life,  years, 
or  in  fee.  The  only  remedy  was  by  an  action 
of  debt.  This  was  the  law  in  England  until  32 
Hen.  VIII. ,  c.  34. 

Lewes  v.  Ridge,  Cro.  Eliz.  863. 

Irish  V.  Johnston,  I  Jones,  488,  489. 
And  was  likewise  the  law  in  Pennsylvania  un- 
til the  Act  of  April  25,  1850. 

Iri<;h  V.  Johnston,  supra, 

Wilson  V.  Brechemin,  Brightly  R.  445. 

Maule  V.  Weaver,  7  Barr,  329. 

Taggart  v.  McGinn,  2  H.  155. 
The  kw  remained  unchanged  until  a  revolu- 
tion was  finally  consummated  in  the  passage  of 
the  Act  of  June  12,  1878.  The  Act  of  1850 
gave  an  action  of  covenant  where  none  before 
existed.  The  Act  of  1878  merely  changed  the 
character  of  the  evidence  by  which  the  plaintiff 
could  recover  in  a  suit  upon  the  remedy  given  by 
the  Act  of  1850,  and  such  laws  have  been  de- 
clared to  be  constitutional. 

Towler  v.  Chatterton,  6  Bing.  258. 

Dwarris  on  Stat.,  681,  682. 

McFarland  v.  Commissioners,  12  S.  &  R.  297. 

Foster  v.  Gray,  10  Har.  i. 

Evans  v.  Montgomery,  4  W.  &  S.  218. 

Taggart  v.  McGinn,  supra. 
As  to  the  $120  of  rent  accruing  after  the  pas- 
sage of  the  Act  of  1878,  the  right  of  the  plaintiff 
to  the  different  portions  of  said  rent  did  not  ac- 
crue until  said  proportion  fell  due  and  could  not 
therefore  be  taken  away  by  the  Act  of  1878. 

Merriman  v.  Moore  (supra),  is  a  decision  in 
the  case  of  a  mortgage,  and  does  not  apply  in 
the  case  of  a  ground-rent. 

C.  A.V. 
Oct.  4,  1879.  The  Court.  The  case  of 
Maule  V.  Weaver  (7  Barr,  329),  decided  at  the 
December  Term,  1847,  denied  to  the  owner  of 
a  ground-rent  a  right  to  maintain  an  action  of 
covenant  against  one  who  had  not  bound  himself 
under  seal  to  perform  the  covenants  of  the  deed. 
Gibson,  C.  J.,  says,  **  How  it  came  to  be  thought 
by  the  profession  at  an  early  day,  and  to  be 
handed  down  to  the  present,  that  an  action  of 
covenant  might  be  maintained  s^ainst  the  grantee 
in  a  deed  poll,  under  any  circumstances,  or 
against  any  one  else,  who  had  not  sealed  it,  I 
cannot  imagine."  The  same  doctrine  is  asserted 
in  the  concluding  portion  of  the  opinion  in  Irish 
V.  Johnston  (i  Jones,  488),  decided  September 
Term,  1849,  in  which  the  Chief  Justice  says,  the 
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assignment  of  even  a  lease  for  years,  was  not 
clogged  at  common  law  with  liability  to  an  action 
of  covenant  by  the  landlord  for  payment  of  rent, 
for  no  man  who  has  not  sealed  the  deed  can  be 
thus  sued.  The  case  of  Weidner  v,  Foster  (2 
Penrose  and  Watts,  23),  decided  in  1830,  seems 
to  have  recognized  the  contrary  doctrine.  In 
Irish  V.  Johnston,  it  is  said,  the  matter  in  Weid- 
ner V.  Foster,  passed  sud  siUntiOy  the  point  hav- 
ing been  neither  made  nor  decided.  But  the 
argument  before  the  Court  in  part  rested  on  the 
position  that  there  was  neither  privity  of  contract 
or  estate  between  the  parties,  and  therefore  there 
could  be  no  recovery.  And  in  the  opinion  of  the 
Court,  by  Rogers,  J.,  the  rule  is  laid  down,  that 
an  assignee  is  only  liable  in  respect  of  his  pos- 
session, for  he  bears  the  burden  only  while  he 
enjoys  the  benefit.  But  under  an  absolute  as- 
signment, the  assignee  is  liable  before  he  takes 
possession,  for  by  the  assignment  the  title  and 
possessory  right  pass,  and  the  assignee  becomes 
possessed  in  law.  Hannen  v*  Ewalt  (6  Harris, 
10),  was  an  action  of  covenant  by  the  assignees 
of  the  lessor  against  the  assignees  of  the  lessee, 
for  arrears  of  ground-rent,  decided  Septem- 
ber, 1 85 1.  In  the  Court  in  Error  it  was  urged 
that  the  action  should  have  been  debt  not 
covenant.  On  this  point  the  ruling  of  the  Court 
is  against  this  proposition  as  a  valid  defence  on 
the  part  of  the  assignees  of  the  lessee,  holding 
that  the  defendants  were  bound  by  privity  of 
estate  for  covenants  in  law  to  pay  the  rent  re- 
served. That  the  covenant  was  one  running 
with  the  land,  and  that  the  liability  of  the  as- 
signee IS  created  by  the  acceptance  of  an  assign- 
ment, whether  possession  is  or  is  not  taken. 
This  case  is  ruled  on  general  principles,  clearly 
stated  in  the  opinion  of  the  Court,  no  reference 
being  made  to  the  cases  of  Maule  v.  Weaver  and 
Irish  V,  Johnston,  or  to  the  Act  of  April  25,  1850 
(Purd.  Dig.  751),  which  gives  to  the  lessor,  his 
heirs  or  assigns,  a  remedy  by  action  of  covenant, 
against  the  lessee,  his  heirs,  etc.,  or  assigns.  Ir- 
respective, therefore,  of  this  Act  of  Assembly, 
the  case  of  Hannen  v,  Ewalt  must  be  regarded 
as  overruling  Maule  v.  Weaver  and  Irish  v,  John- 
ston, and  re-establishing  the  law  as  settled  in 
Weidner  v.  Foster,  and  Royer  v,  Ake  (3  Penrose 
&  Watts,  464),  that  a  covenant  to  pay  ground- 
rent  is  a  covenant  which  runs  with  the  land,  and 
is  binding  on  the  assignee  without  his  being  spe- 
cially named.  The  same  doctrine  was  held  to  be 
the  law  in  Pennsylvania,  as  far  back  as  1827,  in 
the  case  of  Berry  v,  McMullen  (17  S.  &  R.  87). 
Covenant,  the  Court  say,  will  lie  on  privity  of 
contract,  and  also  on  privity  of  estate ;  that  the 
assignee,  when  the  covenant  runs  with  the  land, 
takes  it  cum  onere,  and  the  covenants  affect  the 
owner  of  the  title. 

When  Kern,  therefore,  became  owner  of  the 


land,  out  of  which  this  ground-rent  was  reserved, 
under  the  law  as  then  established  by  the  decis- 
ions of  the  Supreme  Court,  and  also  by  the  Act 
of  1850,  he  became  personally  liable  in  an  action 
of  covenant  for  all  arrears  of  ground-rent,  which 
should  accrue  whilst  he  was  owner,  and  by  force 
of  his  title  was  in  actual  possession,  or  had  the 
right  of  p>ossession  vested  in  him.  It  is  laid  down 
in  Woodfairs  Landlord  and  Tenant,  348,  and 
the  cases  cited,  clearly  settle  the  rule  to  be,  that 
actual  possession  by  a  tenant  is  not  essential  to 
his  liability. 

This  brings  us  to  the  consideration  of  the  most 
material  question  in  the  case,  as  it  now  stands  be- 
fore us  on  the  demurrer  to  the  plea  of  the  Stat- 
ute of  June  12,  1878. 

The  defendant  plants  himself  on  the  proposi- 
tion, that  inasmuch  as  that  Act  is  an  Act  affect- 
ing the  remedy  merely,  it  is  constitutional,  and 
that  if  inoperative  at  all,  it  is  only  so  as  to  that 
portion  of  the  arrears  of  rent  accruing  before  it 
went  into  effect.  Taggartjz/.  McGinn  (2  Harris, 
155),  is  cited  in  support  of  the  ground  on 
which  defence  is  taken  to  this  action,  but  in 
the  per  curiam  opinion,  of  the  Court,  no  more, 
we  take  it,  was  intended  to  be  decided,  than 
that  the  Act  of  1850  settled  the  question  be- 
yond all  dispute,  that  whatever  doubt  may  have 
existed  as  to  plaintiff's  right  to  sue  in  cove- 
nant, that  doubt  was  settled  by  the  Act  of  1850  : 
and,  in  a  line,  asserting  the  fact,  that  the  efficacy  of 
an  Act,  which  gives  a  new  or  legalizes  an  exist- 
ing proceeding,  had  seldom  been  doubted.  It 
does  not  decide  that  the  remedy  did  not  exist 
before  or  at  the  time  the  Act  went  into  effect, 
because  it  was  unnecessary  to  do  so.  But  does 
the  Act  of  1878  affect  only  the  remedy  or  mere 
form  of  action  ?  It  seems  to  us  that  it  seeks  to  do 
more,  and  attacks  the  right  of  the  owner  of  the 
rent  to  recover  at  all  as  against  the  assignee  of 
the  grantee  of  the  land,  held  subject  to  the  pay- 
ment of  ground-rent,  although,  under  the  law, 
his  contract  was,  that  taking  the  land  as  owner 
he  would  pay  the  rent.  The  language  of  the  Act 
is,  he  shall  not  be  personally  liable  for  the  pay- 
ment, etc.,  unless  by  express  undertaking  he  shall 
have  assumed  a  personal  liability,  or  the  condi- 
tion of  personal  obligation  to  pay  is  set  out  in 
the  deed.  In  a  conveyance  made  before  the  1 2th 
of  June,  1878,  of  land  subject  to  ground-rent, 
neither  of  these  conditions  was  required  to  fix 
the  obligation  of  the  owner  of  the  land  to  pay 
the  rent ;  taking  title  he  contracted  to  pay,  and 
was  beyond  all  question  legally  bound  to  do  so ; 
but  the  Act  of  1878,  it  is  contended,  relieves  him 
from  his  obligation,  which  he  had  voluntarily  as- 
sumed under  a  covenant  which  runs  with  the 
land,  so  that  recovery  may  not  be  had  against 
him  in  an  action  of  covenant  merely,  but  that 
no  action  of  any  kind  may  be  maintained  against 
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him ;  the  Act  in  question  holding,  that  he  shall 
not  be  personally  liable,  and  thereby  proposing 
to  take  from  the  owner  of  the  ground-rent  his 
right  to  make  good  his  claim  in  any  form  of  pro- 
ceeding against  the  assignee  of  the  grantee  of 
the  land.  How  can  it  be  said  that  this  affects 
the  remedy  only,  as  all  remedy  or  right  of  action 
against  the  debtor  is  thus  sought  to  be  obliterated 
or  swept  away  under  the  retroactive  construction 
which  is  attempted  to  be  placed  upon  it  ?  Rights 
vested  would  thus  be  destroyed,  and  not  regu- 
lated merely  as  to  the  manner  of  their  enforce- 
ment. It  will  be  difficult,  we  think,  to  find  au- 
thority for  the  proposition,  that  retroactive  Acts 
of  Assembly,  which  impair  or  destroy  vested 
rights,  are  to  be  maintained.  In  the  case  of 
Underwood  v.  Lilly  (lo  S.  &  R.  loi),  Dun- 
can, J.  says,  such  laws  are  to  be  supported  when 
they  impair  no  contract  or  disturb  no  vested 
right,  but  only  vary  remedies,  cure  defects  in 
proceedings  otherwise  fair,  and  which  do  not  vary 
existing  obligations  contrary  to  their  situation 
when  entered  into.  In  Juorneay  v,  Gibson, 
Strong,  J.  remarks,  speaking  of  Acts  of  Assem- 
bly validating  defective  acknowledgments  of 
deeds,  that  such  Acts  are  sustainable  only  be- 
cause they  are  supposed  not  to  operate  on  the 
deed  or  contract  changing  it,  but  upon  the  mode 
of  proof.  We  cannot  agree  that  the  defensive 
position  is  well  taken  against  the  right  of  the 
plaintiff  to  maintain  his  action  of  covenant 
against  the  terre  tenant  as  to  the  entire  claim,  or 
as  to  any  portion  of  it,  because  such  a  defence 
would  operate  on  and  destroy  the  contract,  and 
is  not  confined  to  an  order  of  maintaining  or 
proving  the  demand.  The  attack  is  upon  rights 
vested  under  the  contract  of  the  defendant  to 
fulfil  the  covenants  to  pay  rent  which  he  assumed 
to  perform,  as  the  condition  on  which  he  was 
allowed  to  become  owner  of  the  real  estate  out 
of  which  rent  was  reserved.  The  remarks  of 
Paxson,  J.,  in  Merriman  v.  Moore  (7  Weekly 
Notes,  425),  are  pertinent  to  the  question  in 
hand,  and  against  the  claim  that  a  retroactive 
effect  is  to  be  given  to  the  law  of  the  1 2  th  of  June, 
1878. 

The  demurrer  is  sustained. 

Opinion  by  Allison,  P.  J. 

[See  Burton  v.  Association,  ante^  439.  ] 


C.  P.  No.  2.  Sept.  16,  1879. 

In  re  Samuel  Davies. 

Attorney-at-law — Misconduct  towards  client — 
Failure  to  pay  over  U,  5.  bond  collected  for 
client — Appropriation  of  bond  to  his  own  use 
as  security  for  a  loan  to  him — Cause  for  dis- 
barment—  That  the  client  subsequently  settled 
the  matter  on  payment  of  the  amount  of  the 


bond  is  no  answer  to  a  rule  to  strike  off  name 
from  list  of  attorneys — Practice — Rule  taken 
by  Law  Association  of  Philadelphia, 
Rule,  entered  on  behalf  of  the  Law  Association 
of  Philadelphia,  to  show  cause  why  Samuel  Davies 
should  not  be  stricken  from  the  list  of  attorneys. 
The  facts  as  they  appeared  from  the  deposi- 
tions were  stated  in  the  opinion  of  the  Court  as 
follows : — 

In  the  month  of  March,  1878,  Samuel  Davies, 
a  member  of  the  bar,  obtained  a  United  States 
bond  for  one  hundred  dollars  from  the  Guar- 
antee Trust  Company  for  Cornelia  J.  Curtiss, 
who  had  employed  him  professionally  for  that 
purpose.  Instead  of  delivering  it  to  her  imme- 
diately, Davies  pledged  the  bond  as  security  for 
money  loaned  to  him,  and  when  Mrs.  Curtis 
and  her  son-in-in-law,  John  N.  Spencer,  called 
for  the  bond,  they  were  put  off  with  evasive 
answers.  He  did  not  state  what  he  had  done 
with  the  bond,  but  said  on  each  occasion  that  it 
should  be  forthcoming  at  the  next.  A  corre- 
spondence ensued  with  Spencer,  in  the  course  of 
which  Davies  made  various  promises  that  were 
not  kept,  and  he  then  gave  Mrs.  Curtiss  a  written 
assurance  on  the  first  of  April,  that  if  he  did  not 
return  the  bond  **on  or  before  Saturday"  he 
would  pay  her  what  it  was  worth.  This  note 
was  followed,  on  the  sixth  of  April,  by  another, 
in  which  he  promised  to  call  on  Monday  or 
Tuesday  evening  **  without  fail**  and  bring  the 
bond.  This  promise  having  been  broken  like 
the  rest,  Mrs.  Curtiss,  on  the  eighteenth  of 
April,  before  Magistrate  List,  made  an  affidavit 
in  which  she  charged  Davies  with  the  embezzle- 
ment of  the  bond,  and  a  warrant  was  issued  for 
his  arrest,  which  took  place  on  the  eleventh  of 
May,  when  he  was  held  to  bail  to  appear  at  the 
ensuing  term  of  the  Court  of  Quarter  Sessions. 
Mrs.  Curtiss  had  in  the  mean  time  made  a  simi- 
lar charge  under  oath  before  the  Board  of  Cen- 
sors of  the  Law  Association,  and  Mr.  E.  Spencer 
Miller,  at  their  instance,  obtained  a  rule  on 
Davies  to  show  cause  why  his  name  should  not 
be  stricken  from  the  list  of  attorneys.  Before 
this  rule  was  taken,  but  after  the  application  to 
the  Board  of  Censors  and  his  arrest,  Davies  called 
on  Mrs.  Curtiss  and  induced  her  to  agree  to  settle 
the  case  and  discontinue  proceedings  against  him 
in  consideration  of  the  payment  of  ^100,  and  she 
subsequently  at  his  request  made  oath  to  a  state- 
ment that  she  was  entirely  satisfied  with  the  set- 
tlement, that  the  rule  was  obtained  without  her 
knowledge,  and  that  she  would  willingly  have 
lent  the  bond  to  him  if  he  had  asked  for  it. 

R,  L,  Ashhurst  {S,  Dickson^  with  him),  for 
the  rule. 

W,  H,  Rudtiimany  contra. 
November  i,  1879.    The  Court  (after  stat- 
ing the  facts  as  above).     Two  grounds  were 
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principally  relied  on  for  the  defence,  one  that 
the  public  had  no  further  concern  in  a  matter 
which  had  been  settled  between  the  attorney 
and  client ;  the  other  that  Mrs.  Curtiss  had 
authorized  the  respondent  to  pledge  the  bond. 
If  the  latter  point  were  established  by  the  evi- 
dence it  would  be  a  sufficient  answer  to  the 
rule.  But  it  is  unfortunately  at  variance  with  ail 
the  testimony  in  the  cause  except  that  given  by 
Davies  in  his  own  behalf.  Mrs.  Curtiss  indeed 
says  that  when  Davies  asked  her  consent  to  a 
settlement  she  told  him  that  she  would  have  lent 
him  the  bond  if  he  had  requested  it,  but  this  was 
said  reproachfully,  and  implied  that  he  had  not 
obtained  her  leave.  Still  we  might  have  given 
the  respondent  the  benefit  of  the  doubt  were  it 
not  inconceivable  that  he  should  have  listened  to 
the  reproaches  that  were  heaped  on  him  for  the 
detention  of  the  instrument  without  mentioning 
a  point  so  vital  to  his  defence,  and  that  he  should 
have  made  no  allusion  to  it  in  his  correspondence 
with  John  N.  Spencer  and  Mrs.  Curtiss  or  at  the 
hearing  before  Magistrate  List.  Nothing  could 
have  been  easier  or  more  conclusive  than  to  have 
said  that  Mrs.  Curtiss  had  lent  him  the  bond  ; 
that  he  had  used  it  in  the  only  way  it  could  be 
made  available,  and  that  she  must  wait  until  he 
could  find  means  to  satisfy  his  creditor  and  re- 
deem the  pledge.  Such  an  answer  might  not 
have  been  altogether  satisfactory  as  between 
attorney  and  client,  but  it  would  have  been  a 
refutation  of  the  criminal  charge  which  was 
hanging  over  him. 

The  remaining  inquiry,  Did  the  settlement 
with  Mrs.  Curtiss  purge  the  offense  ?  admits  of 
but  one  reply.  When  the  property  of  a  client  is 
misappropriated  and  she  is  compelled  to  set  the 
civil  and  criminal  law  in  motion  as  a  means  of 
redress,  a  wound  is  inflicted  on  the  reputation  of 
the  bar  that  can  only  be  healed  by  the  removal 
of  the  guilty  party  from  an  office  which  he  has 
shqwn  himself  unworthy  to  fill.  The  practice  of 
the  law  requires  that  confidence  should  be  re- 
posed by  the  client,  and  sacredly  accepted  as  a 
trust  by  the  attorney ;  and  the  observance  of  this 
obligation  is  so  essential  to  the  dignity  and  use- 
fulness of  the  profession  that  a  Judge  should  not 
hesitate  to  enforce  the  duty  or  visit  a  breach  of 
it  with  the  appropriate  penalty.  The  rule  was 
taken,  not  by  Mrs.  Curtiss,  but  on  behalf  of  a 
body  whose  task  it  is  to  vindicate  the  honor  and 
maintain  the  purity  of  the  bar.  And  we  are 'not 
at  liberty  to  withhold  the  judgment  which  they 
demand.  We  arrived  at  this  conclusion  with 
much  regret  some  weeks  since,  and  a  careful  re- 
j:onsideration  of  the  evidence  has  satisfied  us  that 
no  other  sentence  can  be  pronounced  con- 
sistently with  the  requirements  of  the  law  and 
the  protection  of  the  community  at  large. 

The  rule  is  made  absolute,  and  the  Prothono- 


tary  is  directed  to  transmit  a  copy  of  it  and  of  the 
judgment  of  this  Court  to  the  other  Courts  of 
Common  Pleas,'  to  the  Orphans'  Court,  and  to 
the  Court  of  Quarter  Sessions. 

Rule  absolute. 

Opinion  by  Hare,  P.  J. 


C.  P.  No.  2. 


Mann  v.  Mann. 


Nov.  9,  1879. 


Divorce — Attachment  for  alimony  and  counsel 

fee  where  the  wife  is  respondent — Practice, 

Rule  for  attachment. 

Divorce,  wherein  the  husband  was  libellant. 
The  libel  charged  adultery.  The  respondent  hav- 
ing taken  a  rule  for  alimony  and  counsel  fees 
took  this  rule  to  enforce  obedience  thereto. 

A.  5.  Z.  Shields y  for  the  rule. 

Edward  R,  Worrell^  contra. 

This  rule  is  restricted  to  cases  where  the  wife 
is  libellant.  In  cases  like  the  present  the  result 
of  non-compliance  with  the  order  of  the  Court 
is  to  stay  proceedings  and  with  that  the  respond- 
ent should  be  satisfied. 

[Hare,  P.  J.  This  would  be  very  inadequate 
where  the  wife  was  charged  with  adultery.  In- 
deed it  is  difficult  to  see  why  if  a  wife  is  entitled 
to  this  rule  against  a  husband,  respondent,  her 
case  is  not  all  the  stronger  where  she  is  unwill- 
ingly brought  into  Court.] 

The  Court.     Rule  absolute. 


C^rpfians'  €ourt* 


June  17,  1879. 

Peterson's  Estate. 

Decedenfs  estate — Power  of  sale —  Whether  man- 
datory or  discretionary — Appraisers  of  realty 
under  terms  of  will — Power  of  Orphans' 
Court  to  compel  appointments-Jurisdiction — 
Not  conferred  by  consent, 
Sur  petition  for  appointment  of  appraisers  to 
determine  share  of  real  estate,  and  answer. 

Under  the  decision  of  the  Supreme  Court, 
Carrie  May  Peterson,  testator's  granddaughter, 
and  daughter  of  the  petitioner,  took  a  vested 
interest  in  the  estate  of  her  grandfather,  John 
Peterson.  (See  Peterson's  Estate,  7  Weekly 
Notes,  300.)    She  died  in  November,  1877. 
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John  Howard  Peterson,  testator's  son,  and 
father  of  the  aforesaid  Carrie  May  Peterson,  died 
intestate  in  1875.  The  petition  of  his  widow 
Caroline,  who  had  subsequently  intermarried 
with  one  Speakraan,  recited  the  following  clause 
of  John  Peterson's  will : — 

"  And  in  order  to  enable  my  said  trustees  to  pay  off 
and  settle  any  of  the  shares  and  portions  of  my  estate, 
which  may,  from  lime  to  time,  become  due  and  payable 
on  the  decease  of  any  of  my  said  children,  it  shall  and 
may  be  lawful  for  them,  my  said  trustees,  to  take  any  of 
the  unappropriated  funds  of  my  said  estate,  or  to  sell  any 
of  my  real  estate  for  such  purposes,  and  in  order  to  arrive 
at  the  value  of  any  such  share  at  the  time  of  the  decease 
of  any  such  child  or  children,  it  shall  be  lawful  for  the 
said  trustees,  or  the  survivors  or  survivor  of  them,  with  the 
child  or  children,  if  of  full  age,  and  the  next  friend  or 
guardian  of  such  as  may  be  under  age,  mutually  to  choose 
a  judicious  and  disinterested  citizen,  and  these  citizens,  if 
an  even  number,  to  choose  another ;  or,  in  case  they  can- 
not agree  upon  sucji  persons,  then  to  apply  to  the  Judges 
of  the  Orphans'  Court  to  ap|>oint  such  discreet  and  judi- 
cious persons,  who,  upon  hieing  duly  qualified,  shall  as- 
certain the  value  of  such  share  or  portion,  .  .  .  and 
upon  such  share  being  so  ascertained,  and  a  due  record 
thereof  made,  or  being  confirmed  by  said  Court,  any  of 
my  said  children  shall  be  at  liberty  to  take  the  same  at 
such  valuation,  .  .  .  and  if  none  of  them  will  accept 
thereof,  the  same  shall  be  sold  by  my  said  trustees  at  pub- 
lic sale  to  the  highest  and  best  bidder,  .  .  .  and 
with  such  fiinds  to  pay  and  satisfy  the  person  entitled  to 
such  share  his  or  her  p>ortion  thereof.  And  the  like  pro- 
ceedings shall  be  had  as  often  as  it  may  be  required  to 
ascertain  and  pay  off  such  share  or  shares." 

The  petition,  after  alleging  a  demand  upon, 
and  refusal  by  the  executors  to  select  appraisers, 
prayed  for  an  appointment  of  them  by  the  Court 
in  accordance  with  the  terms  of  the  will,  to  de- 
termine the  share  of  Carrie  May  Peterson  in  the 
testator's  real  estate,  to  which  the  petitioner  was 
entitled,  as  tenant  for  life,  under  the  intestate 
laws  of  this  State. 

Thomas  H.  Speakman,  for  the  petition. 

Frank  P.  Prichard  and  N,  H,  SharpUss:, 
contra. 

October  4,  1879.  The  Court  (after  quoting 
the  above  clause  of  testator's  will)  held  as  follows : 
If  this  clause  stood  by  itself,  it  might  be  held  to 
give  a  power  of  sale  to  the  trustees  only  after  a 
previous  appraisement  of  the  property,  and  a  re- 
fusal by  the  heirs  to  take.  Whether  the  words 
"it  shall  be  lawful  for  the  said  trustees,"  imply 
a  discretion  reposed  in  the  trustees,  or  a  com- 
mand addressed  to  them,  might  be  the  subject  of 
argument,  if  those  words  only  were  to  be  con- 
sidered ;  but,  taken  in  connection  with  the  con- 
cluding words,  **and  the  like  proceedings  j^(z// 
be  had  as  often  as  it  may  be  required  to  ascertain 
and  payoff  such  shares,"  they  become  impera- 
tive in  their  character.  The  testator's  intention, 
however,  must  be  gathered  from  the  will  regarded 
as  a  whole.  We  find  then  that  the  next  succeed- 
ing section  lodges  with  the  trustees  unlimited 
discretion  in  the  matter  of  sales  of  the  decedent's 


estate,  including  the  manner  in  which  they  may 
be  made.  The  language  is:  **The  better  to 
enable  my  said  trustees  and  executors  to  execute 
this  my  will,  according  to  the  meaning  and  in- 
tention thereof,  I  do  authorize  and  empower 
them,  from  time  to  time,  whenever,  in  their 
opinion,  or  in  the  opinion  of  the  survivors  or 
survivor  of  them,  or  of  a  majority  of  them,  they 
shall  deem  it  advisable  or  advantageous  to  my 
estate,  or  for  the  more  easily  making  partitiffH 
and  division  thereoj  among  the  parties  interesUd^ 
to  sell  the  whole  or  any  part  of  such  estate,  they 
may  sell  the  same  accordingly,  either  at  public 
or  private  sale,  upon  such  terms  and  conditions 
as  they  may  think  best."  What  then  becomes  of 
the  preceding  section?  The  answer  is,  that  it 
was  intended  by  the  testator  as  liis  suggestion  of 
a  plan  of  valuation  and  sale  for  the  guidance  of 
his  trustees,  subject,  however,  to  the  unlimited 
discretion,  which,  by  the  same  instrument,  he 
immediately  proceeded  to  give  them.  There  is 
no  necessary  repugnance  between  the  two  clauses, 
and,  even  if  it  exists,  the  rule  is  that  the  later 
clause  must  stand. 

If  the  foregoing  construction  is  correct,  it  fol- 
lows that  this  Court  has  no  power  to  compel  an 
exercise  by  the  executors  of  the  discretion  which 
was  reposed  in  them  by  the  testator.  It  is  not 
competent,  in  other  words,  for  the  Court  to  sub- 
stitute its  will  for  that  of  the  testator.  The 
Court  is  equally  powerless  to  grant  the  other  re- 
lief prayed  for.  The  petition  alleges  a  demand 
upon  the  executors,  and  a  refusal  by  them,  to 
appoint  appraisers,  and,  following  the  terms  of 
the  will,  it  prays  an  appointment  of  suitable  per- 
sons by  the  Court.  The  objection  to  this  is 
obvious.  The  Orphans*  Court  is  a  Coiut  of 
limited  jurisdiction,  owing  its  existence  and 
powers  entirely  to  statute.  No  Act  of  Assembly 
gives  it  the  right  to  make  the  appointment  in 
question,  and  consent,  although  given  in  express 
terms  by  the  will  of  the  testator,  and  concurred 
in  by  the  parties  claiming  thereunder,  will  not 
confer  a  jurisdiction  which  is  otherwise  wanting. 

In  dismissing  the  petition,  no  possible  injury 
is  wrought  to  the  rights  of  the  petitioner.  It  ap- 
pears by  the  record  that  the  share  of  Carrie  May 
Peterson  in  the  personal  estate  of  John  Peterson 
has  been  judicially  ascertained  under  an  account 
in  that  estate  which  was  filed  by  the  executors 
and  duly  confirmed.  Under  the  intestate  laws 
this  share  is  payable  by  the  administrator  of  the 
daughter's  estate  to  the  mother.  And,  by  pur- 
suing her  remedy  through  proceedings  for  a  par- 
tition, the  interest  of  the  latter,  which  amounts 
to  a  life  estate  in  the  daughter's  share  of  the 
realty,  will  be  secured  to  her.    (Reagan's  Estate, 

7  W.  438.) 
The  petition  is  dismissed. 
Opinion  by  Ashman,  J. 
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Lrubker  v.  Schooner  A.  H.  Quinby,  her 
tackle,  etc* 

Salvage — Effect  of  tender  and  payment  into 
Court  in  admiralty — Appeal  from  District  to 
Circuit  Court — Right  to  depends  on  the  whole 
sum  involved—  On  appeal^  the  whole  case,  in- 
cluding question  of  costs,  comes  up  de  novo — 
Awarding  of  costs  in  admiralty  rests  in  sound 
discretion  of  (^ourt. 

Costs  in  admiralty  are  given  or  refused  according  to  the 
sound  discretion  of  the  Court,  which  is  to  be  exercised  in 
accordance  with  settled  practice,  for  the  furtherance  of 
justice,  and  with  reference  to  the  facts  of  the  case. 

Though  the  question  of  costs  is  perhaps  not  per  se  the 
proper  subject  of  an  appeal,  yet  it  is  reviewable  when  a 
case  is  properly  in  the  Appellate  Court. 

On  appeal  in  a  case  of  salvage  the  whole  case — as  well 
the  adjudication  of  the  amount  of  salvage  as  incidentally 
the  costs — is  before  the  Appellate  Court  for  review;  and 
that  tribunal  is  not  bound  by  the  decree  of  the  Court  below, 
but  can  decree  more,  or  less,  or  nothing. 

In  cases  of  salvage,  when  a  libellant  has  refused  a 
tender,  and  subsequently  recovers  only  the  same  amount 
as  was  tendered  him,  he  is  always  chargeable  with  his 
own  costs  which  have  accrued  since  the  tender  was  made ; 
and  generally  with  the  owner's  costs  also,  unless  there  are 
some  special  circumstances  to  modify  the  rule. 

A  tender  in  a  respondent's  answer  of  a  cenain  sum  as 
compensation  for  salvage  services,  and  payment  into  Court 
in  pursuance  thereof,  is  in  no  sense  an  admission  of  the 
libellant's  right  to  such  sum;  and  if  the  tender  be  refused, 
and  a  decree  subsequently  made  against  the  recpondent 
for  the  same  sum  as  was  tendered,  he  still  has  the  right  of 
appeal,  and  the  amount  decreed  against  him  is  to  be  con- 
sidered in  deciding  whether  there  is  a  sufficient  sum  in- 
volved to  give  the  right  of  appeal. 

Appeal  by  the  owner  and  claimant  from  a  de- 
cree of  the  United  States  District  Court  for  the 
District  of  Delaware. 

Libel  for  salvage.  The  facts  of  this  case  were 
as  follows:  On  May  i,  1877,  early  in  the  morn- 
ing, the  libellant  discovered  the  schooner  re- 
spondent about  a  mile  outside  of  the  Delaware 
Breakwater,  and  about  four  miles  from  the  Dela- 
ware shore,  damaged  by  a  collision  with  a  bark ; 
she  had  lost  both  her  masts  and  stanchions,  and 
rail  on  port  side ;  her  windlass  was  broken,  much 
of  her  rigging  overboard  and  fouled  with  the 
bark,  and  there  were  forty-five  fathoms  of  her 
anchor-chain  out,  attached  to  her  port  anchor. 
The  schooner  was  laden  with  lumber  so  that  her 
deck  was  only  about  a  foot  from  the  water.  The 
sea  at  the  time  was  rough  and  the  wind  high,  but 
it  was  not  a  gale.  The  libellant  put  off  from 
Lewes  in  a  surf-boat,  accompanied  by  four  men, 


and  went  to  the  schooner's  relief.  Arrived  at  the 
schooner,  he  and  the  captain  executed  a  paper, 
by  which  it  was  agreed  that,  if  the  libellant 
brought  the  schooner  safely  to  the  shore,  he 
should  be  paid  **  what  the  Board  of  Underwriters 
say  is  just  and  true,"  or,  **if  not  particularly 
agreed  on,  the  compensation  shall  be  such  as  is 
just  in  the  premises."  The  libellant  then  went 
to  work,  and  in  about  three  hours  had  the 
schooner  safe  behind  the  Breakwater ;  they  after- 
wards brought  her  to  Wilmington.  The  respond- 
ent declining  to  appear  before  the  Board  of  Un- 
derwriters, and  no  other  umpire  being  agreed 
upon,  on  May  16,  1877,  libellant  filed  his  libel 
against  the  schooner,  her  tackle,  etc.  On  May 
26,  1877,  respondents  tendered  him  the  sum  of 
I400  for  compensation  and  ^63  for  costs  incurred 
to  date,  which  was  refused.  On  June  i,  1877, 
respondents  filed  their  answer,  renewing  the 
above  offer,  and  paid  the  sum  into  the  Registry 
of  the  District  Court. 

Upon  the  hearing,  the  Court  (E.  G.  Brad- 
ford, J.)  decreed  the  libellant  the  sum  of  I400 
as  ample  compensation  for  services  rendered, 
and,  on  the  question  of  costs,  decreed  against 
the  respondent,  saying:  **0n  the  question  of 
costs,  on  some  reflection,  I  have  decided  that 
the  respondent  pay  all  the  costs  of  this  suit.  It 
is  true  the  libellant  has  not  recovered  more  than 
the  amount  tendered,  but  he  has  recovered  a 
claim  originally  refused,  and  if  he  pursued  it  in 
good  faith  under  an  honest  impression  that  he 
was  entitled  to  more,  which  appears  to  have  been 
the  case,  I  am  not  prepared  to  put  him  into  his 
own  costs  because  he  did  not  get  a  larger  sum 
awarded  in  a  decree." 

From  this  decree  the  claimant  appealed  to  the 
Circuit  Court. 

The  libellant  moved  to  dismiss  the  appeal  on 
the  grounds  that  (i)  costs  in  admiralty /Vr  se 
are  not  the  subject  of  appeal.  (2)  It  is  not  com- 
petent for  claimant  to  appeal  from  a  decree 
which,  aside  from  costs,  only  embraces  the  sum 
of  money  tendered  and  paid  into  Court  by  re- 
spondent. 

The  Court  (McKennan,  J.)  denied  the  mo- 
tion, saying:  ** Ordinarily  the  amount  of  the 
decree,  in  an  admiralty  suit,  is  determinate  of 
the  *  matter  in  dispute,'  and  of  the  consequent 
right  of  appeal  by  the  party  against  whom  it  is 
rendered.  In  this  case  the  decree  was  in  favor 
of  the  libellant  for  the  sum  of  ^400 ;  but  the  re- 
spondent's right  of  appeal  is  contested  on  the 
ground  that  she  offered  to  pay  that  amount  to 
the  libellant  as  a  compensation  for  the  salvage 
service  described  in  the  libel,  together  with  the 
accrued  costs,  and  paid  the  said  sum  and  cost^ 
into  the  registry  of  the  Court.  This  was  not, 
however,  an  unqualified  admission  of  a  sum  due 
to  the  libellant,  but  a  conditional  offer  to  pay  it 
<  in  full  settlement  and  compromise'  of  his  claim^ 
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and  'upon  a  discontinuance  of  the  suit.*  By  the 
libellant's  refusal  of  this  offer  his  whole  claim  was 
open  to  contention.  He  was  not  relieved  from 
the  burden  of  establishing  the  allegations  of  his 
libel  by  appropriate,  independent  proofs.  Nor 
was  the  resf>ondent  precluded  from  showing  the 
actual  value  of  his  services.  All  the  proofs,  on 
both  sides,  the  Court  must  consider,  and  its  de- 
cree must  necessarily  be  taken  as  a  judicial 
measure  of  the  pecuniary  merit  of  the  libellant*s 
services,  determined  by  the  import  and  weight 
of  all  the  evidence  in  the  case.  Inasmuch  as  the 
case  could  only  be  adjudged  according  to  its 
actual  merits,  unaffected  by  the  rejected  offer, 
the  libellant's  claim,  whether  more  or  less,  was 
the  *  matter  in  dispute,*  and  the  amount  at  which 
this  was  fixed  by  the  decree  of  Court  determines 
the  right  of  appeal. 

**The  motion  to  dismiss  the  appeal  is  denied.** 
[The  argument  on  the  motion  to  dismiss  the 
appeal  has  been  combined  with  the  argument  on 
the  appeal.] 

E.  G.  Bradford,  Jr,,  for  the  libellant. 
The  amount  of  salvage  awarded,  resting  largely 
in  the  discretion  of  the  Court,  will  not  on  appeal 
be  altered  upon  slight  grounds,  or  for  inconsider- 
able differences  of  opinion. 

The  Sybil,  4  Wheat.  98. 

The  Dos  Hermanos,  10  Wheat.  306,  310. 

Holiart  V.  Drogan,  10  Pet.  108,  119. 

Tyson  et  al.  v.  Prior,  i  Gallison,  133,  135,  136. 

The  Schooner  Emulous,  I  Sumner,  207,  214. 

The  Schooner  Boston  and  Cargo,  i  Sumner,  328, 339. 

Cushman  v.  Ryan,  I  Story,  91,  97. 

The  Narragansett,  1  Blatch.  211,  217. 
Costs  in  admiralty  rest  in  the  discretion  of  the 
Court,  and  are  not  p^r  se  appealable. 

Kamett  v.  Luther,  434,  436. 

Shaw  V.  Thompson,  Olcott,  144,*  156. 

The  Ship  Moslem,  OlcoU,  374,  378. 

The  Mariha,  Blatch.  &  Howl.  151,  169. 

Canter  v.  The  American  and  Ocean  Ins.  Co.,  3  Pet. 

307»  319- 
United  States  v.  Brig  Malek  Adhel,  2  How.  210,  237. 

It  being  improper  to  reverse  the  decree,  as  to 
the  amount  awarded  as  salvage,  it  should  be  af- 
firmed as  to  costs. 

The  tender  and  payment  of  the  money  into 
Court,  while  it  might  influence,  could  not  defeat , 
the  exercise  of  discretion  as  to  costs ;  nor  would 
the  Court  have  the  power,  by  allowing  such  pay- 
ment into  Court,  to  debar  itself  from  the  exercise 
of  that  discretion. 

The  doctrine  of  tender  at  law,  has  no  appli- 
cation to  claims  for  uncertain  damages. 
2  Saunders  on  PI.  and  Ev.  *834. 

The  doctrine  of  tender,  in  admiralty,  as  ap- 
plied to  salvage  cases,  is  altogether  different,  and 
rests  upon  the  ground  of  discouraging  the  prose- 
cution of  unconscionable  demands  of  salvors, 
after  an  offer  of  manifestly  ample  compensation 
has  been  made  by  the  claimant. 

But  where  a  salvor  has  acted  in  good  faith,  as 
in  the  present  case,  it  should  clearly  appear  that 


his  demand  is  greater  than  could  have  been  made 
by  a  man  of  ordinary  intelligence,  in  the  exer- 
cise of  an  honest  opinion  as  to  the  merit  of  his 
services,  before  the  Court  should  disallow  his 
costs,  upon  the  ground  of  his  refusal  to  accept  a 
sum  less  than  that  claimed  by  him. 

This  is  particularly  the  case  where,  as  in  the 
present  instance,  the  claimant  has  been  guilty  of 
unfair  and  oppressive  conduct  toward  the  salvor. 
If,  however,  a  claimant  in  a  salvage  case  can, 
as  to  costs,  claim  the  benefit  of  a  tender  accord- 
ing to  its  rigid  effect  at  law,  the  libellant  in  the 
same  case  should  derive  whatever  benefit  would 
have  accrued  to  him  from  that  tender  and  the 
payment  of  money  into  Court,  if  made  in  a 
Court  of  law. 

In  that  event,  the  I400,  paid  into  Court,  was 
not  a  matter  in  dispute,  and  the  Circuit  Court 
has  no  jurisdiction,  for  its  jurisdiction  only 
attaches  when  the  amount  in  dispute  exceeds 
>5o,  exclusive  of  costs. 

Desty's  Fed.  Proced.  56. 
The  sum  of  the  matter  in  dispute  as  to  a  re- 
spondent, depends  upon  the  disputed  amount  of 
libellant*s  demand,  so  far  as  that  disputed 
amount  is  embraced  in  the  decree  of  the  District 
Court. 

Shirley  v.  Titus,  i  Sumner,  447. 

Olney  v.  S.  S.  Falcon,  17  Howard,  19. 

2  Abbott's  U.  S.  Practice,  234,  235. 
The  amount  in  dispute  here,  so  far  as  the 
claimant  is  concerned,  did  not  exceed  $50,  ex- 
clusive of  costs,  because  the  $400  was  admitted 
by  the  answer  to  be  a  just  compensation,  and  the 
payment  of  it  into  Court  was  a  conclusive  admis- 
sion of  record  to  that  effect,  and  was  equivalent 
to  a  payment  pro  tanto. 

Hubbard  v.  Knous  et  aL,  7  Cush.  556. 

Spalding  v.  Vandcrcook,  2  Wend.  431. 

Johnston  v.  Columbian  Ins.  Co.,  7  Johns.  315. 

Murray  v.  Bethune,  i  Wend.  191. 

Malcolm  et  al,  v.  FuUarton,  2  Dum  &  East,  *645. 

Vaughan  v.  Barnes,  2  Bos.  &  Pull.  392. 

I  Tidd's  Practice,  *622,  624,  626. 
The  only  matter,  then,  in  dispute,  was  the 
libellant*s  demand  over  and  above  that  sum,  and 
as  to  this  the  decree  was  in  claimant*s  favor. 
Rumford,  for  respondent. 
On  an  appeal  the  whole  case,  including  the 
question  of  costs,  comes  before  the  appellate 
court  de  novo. 

The  fact  that  a  tender  was  made  to  prevent 
further  litigation,  which  was  rejected,  and  the 
offer  ^renewed  in  the  answer,  and  the  amount 
tendered  paid  into  the  registry  of  the  Court,  in 
no  way  limits  or  controls  the  sound  discretion  of 
the  Court  in  awarding  salvage  compensation; 
such  payment  is  merely  a  part  of  the  formal  re- 
quisites of  a  tender  in  admiralty.  If,  from  the 
facts  of  the  case,  the  Court,  in  the  exercise  of  its 
sound  discretion,  should  determine  that  the  libel- 
lant was  not  entitled  to  so  large  a  sum  as  had 
been  tendered,  a  less  sum  would  be  decreed. 
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The  Jonge  Bastiaan,  5  C.  Rob.  287. 

The  General  Pakner,  2  Hagg.  180. 

The  Frederick,  I  Hagg.  211. 

Abbott  on  Shipping,  573,  margin. 

2  Conkling's  Admiralty,  443. 

2  Pars.  Mar.  Law,  732. 
The  rule  appears  to  be  that  if  a  party  does 
not  accept  what  is  tendered  to  prevent  litigation, 
but  proceeds  with  the  suit,  and  recovers  no  more 
than  the  sum  tendered,  such  party  shall  be  liable 
for  his  own  costs,  and  if  it  appear  that  the  pro- 
ceedings have  been  vexatiously  pursued,  he  shall 
also  be  liable  for  the  costs  of  the  other  party. 

Abbott  on  Shipping,  573,  marg.,  sec.  7. 

2  Conkling's  Admiralty,  441-443. 

2  Pars.  Maritime  Law,  732-733. 

The  Paris,  i  Spink*s  Adm.,  289,  291. 

The  Clifton,  3  Hagg.  118. 

The  Eleanora  Charlotta,  i  Id.  156. 

John  and  Thomas  Baxter,  Id.  157,  note  i. 

The  Frederick,  Id.  21 1. 

The  Black  Boy,  3  Id.  386,  note  3. 

The  Emu,  i  Wm.  Rob.  16. 

The  Edward  Howard,  i  Newb.  Adm.  522. 

The  Batavier,  i  Spink's  Adm.  169. 

Shaw  V,  Thompson,  Olcott's  Repts.  156. 

H.  B.  Foster,  I  Abbott's  Repts.  222. 
A  tender  to  prevent  litigation  is  no  admssion 
of  the  justice  of  the  demand,  but  merely  an  offer 
to  escape  the  inconvenience  of  litigation. 

The  Frederick,  i  Hagg.  218. 

The  Court  (Strong,  J.).  This  is  an  appeal 
by  the  owner  and  claimant  of  the  schooner 
A.  H.  Qui n by  from  a  decree  of  the  District 
Court,  awarding  to  the  libellant  the  sum  of  four 
hundred  dollars  as  salvage.  After  a  careful  re- 
view of  the  evidence,  I  am  of  opinion  that  while 
the  sum  awarded  is  ** ample  compensation**  for 
the  salvage  services  rendered,  and  for  the  expen- 
ditures made  by  the  salvors,  it  is  not  excessive. 
It  is  true  the  services  rendered  were  of  the 
lowest  grade ;  the  risk  incurred,  and  the  skill  and 
appliances  required,  not  great;  and  the  time 
devoted  to  the  services  very  short;  but  there 
was  considerable  expenditure  in  bringing  the 
schooner  to  Wilmington,  and  the  salvage  allowed 
bears  no  undue  proportion  to  the  value  of  the 
property  saved.  I  shall,  therefore,  affirm  the 
decree  of  the  District  Court,  so  far  as  it  awarded 
four  hundred  dollars  to  the  libellant.  But  I  can- 
not concur  with  that  Court  in  condemning  the 
respondent  to  pay  all  the  costs  of  the  suit.  Costs 
in  admiralty  are  undoubtedly  given  or  refused  at 
the  discretion  of  the  Court ;  but  that  discretion 
is  to  be  exercised  in  accordance  with  settled 
practice,  for  the  furtherance  of  justice,  and  with 
reference  to  the  facts  of  the  case.  Here  the 
libel  was  filed  on  the  i6th  of  May,  1877,  about 
two  weeks  after  the  salvage  services  were  ren- 
dered. Ten  days  thereafter,  May  26,  the  claim- 
ant, the  owner  of  this  schooner,  tendered  to  the 
libellant  the  sum  of  four  hundred  dollars,  as  com- 
pensation for  the  services  rendered,  and  also 
sixty-three  dollars,  the  full  amount  of  costs  in- 


curred to  that  day.  The  tender  was  refused.  On 
the  I  St  of  June,  1877,  the  respondent  filed  her 
answer,  in  which  she  renewed  the  offer  of  four 
hundred  and  sixty-three  dollars,  and  concur- 
rently she  paid  that  sum  into  the  registry  of  the 
Court.  The  .sufficiency  of  the  tender  is  not  con- 
troverted, and  it  is  therefore  to  be  considered 
what  its  effect  is.  I  think,  as  the  libellant  re- 
covers no  more  than  four  hundred  dollars,  no 
more  than  he  might  have  had  on  the  26th  day  of 
May,  1877,  he  is  justly  chargeable  with  the  costs 
that  have  accrued  since  that  date,  because  they 
have  been  needlessly  made  by  him.  Such,  I 
understand,  to  be  the  general  rule  in  salvage 
cases  in  courts  of  admiralty.  It  is  certainly  the 
English  rule,  and,  so  far  as  the  decided  cases 
show,  it  is  the  rule  in  this  country.  It  is  suffi- 
cient to  refer  to  a  few  decisions,  most  of  which 
were  called  to  my  attention  during  the  argument. 
Thus  in  the  case  of  The  Vrow  Margaretha  (4  Rob. 
Ad.  103),  Sir  William  Scott  said :  '*  If  a  tender 
be  pronounced  sufficient,  the  Court  will  make 
the  party  who  refuses  such  an  offer  liable  not 
only  to  his  own  cos^5,  but  also  to  those  of  the 
other  party,  if  it  shall  appear  that  proceedings 
have  been  vexatiously  pursued.*'  (See  also  The 
John  and  Thomas,  i  Hagg.  157,  note;  Do.  156.) 
In  The  Emu  (i  W.  Rob.  15),  when  the  tender 
was  held  sufficient,  no  costs  were  given  (against 
the  salvors),  but  the  Court  said  that  in  future 
cases,  where  a  tender  was  pronounced  for,  costs 
would  always  be  given.  In  The  Batavier  (i 
Spinks,  169),  a  tender  was  held  sufficient,  and 
costs  were  adjudged  against  the  salvors.  (The 
Albion,  2  Hagg.  180;  The  Clifton,  3  Hagg.  124.) 
It  is  true,  the  rule  is  not  an  unbending  one; 
it  may  yield  to  circumstances  in  the  particular 
case.  It  is,  almost  without  exception,  ruled 
that  when  the  tender  is  held  sufficient,  the  salvor 
is  not  entitled  to  subsequent  costs.  But  whether 
he  must  pay  the  costs  of  an  owner  incurred  after 
the  refusal  of  a  sufficient  tender  is  not  so  well 
setded.  In  the  case  of  The  Queen  (i  Spinks, 
referred  to  i  Spinks,  175),  Dr.  Lushington 
said :  '*  The  rule  I  have  endeavored  to  follow  is» 
not  to  bind  myself  in  all  salvage  cases  to  give 
costs  against  salvors,  unless  I  think  the  tender 
was  so  large  that  the  salvors,  in  the  exercise  of  a 
sound  discretion,  could  not  do  otherwise  than 
accept  it.  Here  the  tender  is  sufficient,  but  it 
is  not  so  much  as  to  lead  me  to  blame  the  salvors 
for  not  accepting  it.  I  therefore  pronounce  for 
the  tender,  but  without  costs.**  But  in  a  subse- 
quent case  (The  Paris,  i  Spinks,  289),  he  said: 
< '  I  consider  it  my  duty  to  pronounce  for  the 
tender,  and,  I  am  sorry  to  say,  to  condemn  the 
parties  in  the  costs.  That  is  a  measure  which  I 
am  reluctant  to  pursue,  though,  according  to  the 
practice  in  other  Courts,  when  the  tender  is 
considered  sufficient,  they  uniformly  follow  that 
course.'* 


Digitized  by 


Google 


512 


WEEKLY  NOTES  OF  CASES. 


Such,  then,  is  the  general  rule.  I  do  not 
question  that  there  may  exist  in  some  cases  suffi- 
cient reason  for  departing  from  the  rule.  There 
may  exist  a  reasonable  doubt  respecting  the  suffi- 
ciency of  the  tender,  or  the  conduct  of  the 
owners  may  have  been  such  as  to  justify  imposi- 
tion of  the  cbsts,  or  a  part  of  the  costs,  upon 
them.  Public  policy  requires  that  favor  should 
be  shown  to  the  salvors  when  they  have  acted  in 
good  faith,  without  any  disposition  to  oppress 
unfortunate  owners.  But  I  find  no  such  reasons 
existing  in  the  present  case.  The  ingenious  ar- 
gument made  on  behalf  of  the  libellant  urges 
that  the  owner  exhibited  bad  faith  in  not  appear- 
ing before  the  Philadelphia  Board  of  Under- 
writers, to  submit  to  that  Board  the  question 
what  sum  was  due  to  the  libellant.  To  this  I 
cannot  assent.  It  is  in  evidence  that  when  the 
libellant  came  on  board  the  schooner,  and  before 
he  began  his  salvage  services,  he  obtained  from 
the  master  of  the  schooner  a  contract  that  he 
should  receive  for  his  salvage  services  such  sum 
of  money  as  the  Board  of  Underwriters  of  and  in 
the  city  of  Philadelphia  should,  wilhin  a  reason- 
able time,  award  to  him  as  being  justly  due  for 
his  salvage  services — or  if  the  amount  of  said 
compensation  should  not  be  othenvise  determined, 
that  he  should  receive  such  compensation  as 
should  be  just  in  the  premises.  It  is  proved  that 
the  owner  did  not  appear  before  the  Board  when 
notified  by  the  libellant  to  appear;  and  this  is 
charged  as  bad  faith  and  a  breach  of  the  contract 
made  by  the  master  of  the  schooner.  But  the 
contract,  admitting  it  to  have  been  fairly  ob- 
tained and  binding,  did  not  obligate  the  owner 
to  submit  the  determination  of  the  amount  due 
to  the  arbitrament  of  the  Board  of  Underwriters. 
It  was  in  the  alternative.  She  was  at  liberty  to 
submit  the  assessment  to  the  Board  or  to  tender 
or  submit  to  such  compensation  as  was  just. 
She  chose  the  latter,  as  she  had  the  right  to  do. 
She  made  a  sufficient  tender  within  what  appears 
to  me  to  have  been  a  reasonable  time.  There 
was,  then,  no  breach  of  faith  or  of  the  contract 
on  her  part.  On  the  contrary,  I  think  the  con- 
duct of  the  libellant  was  harsh  and  oppressive. 
He  never  exhibited  the  contract  to  the  owner  or 
her  agent  until  after  the  schooner  was  seized,  and 
after  the  tender  was  made.  He  insisted  upon  a 
determination  by  the  Board  of  Underwriters, 
practically  refusing  to  the  owner  her  alternative 
right.  He  filed  his  libel  before  a  reasonable 
time  had  elapsed,  as  I  think,  for  a  settlement  of 
the  amount  due,  and  when  the  tender  was  made 
on  the  26th  day  of  May,  1877,  ^^^cr  ^o  unrea- 
sonable delay,  he  refused  to  accept  it,  saying, 
'*  he  would  lose  ^100  more  before  he  would  take 
that.*'  The  impression  made  upon  my  mind  by 
all  this  is,  that  the  conduct  of  the  libellant  was 
oppressive  and  arbitrary,  dictated  more  by  the 
consciousness  that  he  had  an  advantage  than  by 


a  desire  to  secure  a  just  and  reasonable  settle- 
ment. Certainly  there  is  nothing  in  all  these 
facts  which  can  justify  a  departure  from  the  gene- 
ral rule  respecting  the  imposition  of  costs.  I 
feel  constrained,  therefore,  to  order  that  the 
libellant  shall  pay  all  the  costs  that  have  accrued 
since  May  26,  1877,  when  the  tender  was  made. 
While  salvors  are  to  be  treated  with  favor,  they 
are  not  to  be  encouraged  in  oppressing  unfortu- 
nate owners. 

It  was  urged  in  argument  that  the  decision  of 
the  District  Court  upon  the  subject  of  costs  is 
not  reviewable  on  appeal.  I  think  otherwise. 
It  is  true  it  has  been  said  the  matter  of  costs  is 
not,  per  se,  the  proper  subject  of  an  appeal,  and 
that  it  can  be  taken  notice  of  only  incidentally, 
as  connected  with  the  principal  decree,  when 
the  correctness  of  the  latter  is  directly  before  the 
Court.  (The  Malek  Adhel,  2  How.  210,  237.) 
But  here  there  is  a  general  appeal  of  the  whole 
case,  including  the  ascertainment  and  determi- 
nation of  the  amount  due  the  libellant,  and  it 
has  been  contended  that  the  sum  awarded  by 
the  District  Court  was  excessive.  The  entire 
case  is  before  me,  as  well  the  adjudication  of 
the  amount  of  salvage,  as  incidentally  the  costs. 
I  am  not  bound  by  the  amount  of  an  unaccepted 
tender.  I  can  decree  either  more  or  less,  or 
nothing.  What  is  in  controversy  now  is,  the 
amount  of  salvage.  Costs  are  only  an  incident, 
though  it  unfortunately  happens  in  this  case,  that 
the  incident  is  greater  than  the  principal,  in  con- 
sequence, as  I  think,  of  the  unjustifiable  course 
of  the  libellant. 

I  notice  another  position  taken  by  the  proctor 
of  the  salvor.  It  is,  that  inasmuch  as  the  re- 
spondent tendered  I400,  the  amount  in  contro- 
versy in  this  appeal  does  not  exceed  fifty  dollars, 
and  therefore  that  the  Circuit  Court  has  no 
jurisdiction.  This  position  cannot  be  maintained. 
The  appeal  brings  the  whole  case  before  me. 
The  appellant  contends  against  the  entire  claim 
of  the  libellant.  It  is  true,  she  tendered  four 
hundred  dollars,  but  the  tender,  not  having  been 
accepted,  and  the  libellant  having  chosen  to  keep 
the  case  open,  she  is  not  bound  by  the  amount 
of  her  tender.  I  am  at  liberty  to  award  a  less 
sum,  if,  in  my  judgment,  a  less  sum  would  be  suf- 
ficjient  compensation.  If  a  tender  be  made  in  ad- 
miralty, the  Court  will  afterwards,  for  good  cause, 
reduce  the  amount,  and  decree  a  less  sum  to  the 
libellant.  (The  Gen.  Palmer,  2  Hagg.  Adm.  176.) 

I  do  not  deem  it  necessary  to  say  more.  From 
what  I  have  said  my  conclusions  will  be  manifest. 
I  shall  decree  against  the  respondent  the  sum  of 
four  hundred  dollars,  together  with  sixty-three 
dollars  costs,  the  amount  awarded  by  the  District 
Court ;  and  I  shall  direct  that  the  costs  of  this 
appeal,  and  all  costs  made  since  May  26,  1877, 
be  paid  by  the  libellant. 

Let  a  decree  be  prepared  accordingly. 
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Voi«  VII.]    THURSDA  Y,  DEC.  4,  1879.     [No.  32. 


g)U¥rente  €ourt^ 


May,  '79i  «03-  May  13,  1879. 

Coraman's  Appeal. 

Attcuhmeni  under  the  Act  of  March  17^  j86g — 
Judgment — £xecution— Exemption,  when  to 
be  claimed — Frcutice — Analogy  to  foreign  at- 
tachment, 

"Where  a  suit  has  heen  begun  by  attachment  under  the 
Act  of  March  17,  1869,  judgment  been  obtained,  and  a 
venditioni  exponas  issued,  the  defendant  is .  in  time  in 
claiming  the  benefit  of  the  exemption  law  of  April  4, 
1849,  if  he  present  his  claim  after  the  issuing  of  the  ven- 
ditioni exponas,  and  before  the  advertisement  of  the 
sheriff's  sale  of  the  property  attached. 

Appeal  from  the  Common  Pleas  of  Cumber- 
land Coimty. 

Debt,  by  R.  Bruce  Petrikin  and  J.  S.  Miller, 
against  Joseph  S.  Comman,  to  recover  the 
amotmt  of  a  note  indorsed  by  plaintiffs  for  ac- 
commodation of  defendant,  which,  defendant 
fiailing,  plaintiffs  had  been  obliged  to  pay. 

The  action  was  begun  on  August  2,  1875, 
under  the  provisions  of  the  Act  of  March  17, 
1869  (Purd.  Dig.  53,  pi.  71 ;  P.  L.  8),  by  the 
attachment  of  defendstnt's  household  ftimiture, 
etc.  On  August  9,  1875,  defendant  filed  a 
motion  to  dissolve  the  attachment,  supported  by 
affidavit.  At  the  hearing  it  was,  however, 
agreed  that  the  attachment  should  continue.  A 
narr.  in  debt  was  filed,  and  defendant  pleaded, 
and  on  October  15, 1877,  judgment  was  entered 
for  the  plaintiffs  by  agreement,  with  proviso  that 
''  the  judgment  and  record  shall  not  be  used  as 
evidence  by  the  plaintiffs  in  any  pending  litiga- 
tion, for  the  purpose  of  sustaining  any  allega- 
tion of  fraud  on  the  part  of  defendant,  either  in 
the  contracting  of  the  debt  or  in  connection 
with  any  other  matter  or  thing  whatever." 

On  October  30,  1877,  a  venditioni  exponas 
issued,  without  a  previous  issue  of  a  fieri  facias. 
On  petition  of  defendant,  and  rule  granted,  this 
writ  was  stayed  temporarily  until  January  14, 
1878,  when  the  Court  filed  a  brief  opinion,  de- 
ciding *'  that  the  writ  of  venditioni  exponas  is 
the  proper  writ  of  execution  in  a  case  like  this, 
and,  therefore,  rule  refused.**  On  January  18, 
1878,  an  alias  venditioni  ejq>onas  issued. 

At  defendant's  request,  and  before  advertise- 


ment of  sale,  the  sheriff  appraised  and  set  aside 
the  whole  of  the  property  attached  for  the  benefit 
of  the  defendant,  the  value  thereof  amounting  to 
^257.65.  Thereupon  the  plaintiffs  moved  to  set 
aside  the  appraisement.  On  January  27,  1879, 
the  appraisement  was  set  aside,  the  Court  being 
of  opinion  that  the  claim  for  exemption  should 
have  been  made  before  judgment  was  recovered, 
and  before  the  cause  was  put  at  issue. 

From  this  order  the  plaintiff  took  this  appeal. 
W,  F,  Sadler  and  John  Cornman  (with  them 
W.  Trickett),  for  appellant. 

The  Act  of  March  17,  1869  (P.  L.  81),  ex- 
pressly provides  '*  that  nothing  therein  contained 
shall  interfere  with  the  rights  of  exemption  of 
property  under  the  existing  laws  of  the  Com- 
monwealth.** The  Act  of  April  4,  1849  (P.  L. 
533) — the  exemption  law  of  this  State — con- 
templated the  request  for  exemption  being  made 
by  defendant  to  the  sheriff,  after  the  issuing  of 
the  writ  of  execution. 

Attachment  under  the  Act  of  1869  is  merely 
a  preliminary  process  for  detention ;  it  is  not  a 
process  of  execution,  as  in  the  case  of  attach- 
ment execution  \  but,  after  service,  the  action 
proceeds  in  the  same  manner  as  if  commenced 
by  summons. 

Magee  v,  Beimo,  3  Wright,  62. 

Albany  City  Ins.  Co.  v,  Whitney,  20  Sm.  252. 

Gould  V,  Walker,  2  Webklv  Notes,  81. 

Waugh  V,  Burket,  3  Grant,  319. 
Strouse*s  Exr.  v,  Becker  (2  Wright,  193; 
Same  v.  Same,  8  Wright,  207)  is  not  in  point, 
because  it  refers  to  attachment  as  a  final  process 
only.  Defendant  was  not,  therefore,  bound  to 
apply  for  the  exemption  as  soon  as  the  attach- 
ment issued. 

Waugh  V,  Burket,  supra, 

Hilbronner  v,  Stemberger,  4  Weekly  Notes,  186. 
There  is  no  authority-  for  issuing  a  v^nd.  ex. 
without  previously  issuing  a  fi.  fa. 

5.  Hepburn,  Jr.  (with  him  S.  Hepburn),  for 
appellees. 

The  defendant  must  make  prompt  claim  for 
exemption  if  he  wants  the  benefit  of  the  law 
allowing  it.  The  defendant  in  this  case  pre- 
sented his  claim  too  late.  The  appraisement 
was,  therefore,  properly  set  aside. 

Strouse  v,  Becker,  8  Wright,  208. 

Diehl  V,  Holben,  3  Wright,  213. 

Commonwealth  v,  Boyd,  6  Sm.  402. 

June  16,  1879.  The  Court.  The  only  qtws- 
tion  in  this  case  is,  whether  the  appellant  was 
too  late  in  claiming  the  benefit  of  the  exemption 
law.  Suit  was  commenced  against  him  by  at- 
tachment under  the  Act  of  March  17,  1869,  and 
after  the  Court  had  refiised  to  dissolve  the  at- . 
tachment,  judgment  was  entered  by  consent  in. 
favor  of  plaintiffs,  coupled  with  an  agreement 
that  the  record  should  **  not  be  used  as  evidence 
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by  the  plaintiffs  in  any  pending  litigation,  for 
the  purpose  of  sustaining  any  allegation  of  fraud 
on  the  part  of  the  defendant,  either  in  the  con- 
tracting of  the  debt  or  in  connection  with  any 
other  matter  or  thing  whatever."  A  vend.  ex. 
which  was  subsequently  issued  for  the  sale  of  the 
goods  attached,  was  stayed  by  order  of  Court  at 
the  instance  of  the  defendant,  and  an  alias  issued 
to  the  next  term  about  two  months  prior  to  the 
return  day ;  and,  so  far  as  appears  by  the  record, 
before  sale  was  advertised,  the  sheriff  was  duly 
notified  by  the  defendant  of  his  claim  under  the 
exemption  law.  The  goods,  amounting  to 
^257.65,  were  appraised  and  set  apart  to  him, 
and  the  writ  returned  accordingly.  The  plain- 
tiffs thereupon  moved  the  Court  to  set  aside  the 
appraisement,  on  the  ground  that  the  demand 
was  not  made  in  time.  The  motion  was  allowed, 
and  the  learned  Judge,  in  his  opinion,  ordering 
the  appraisement  to  be  set  aside,  says  the  claim 
should  have  been  made  before  the  cause  was  put 
at  issue ;  that  it  came  too  late  after  judgment. 
This  action  of  the  Court  has  been  assigned  for 
error. 

The  Exemption  Act  provides  that  the  officer 
charged  with  the  execution  of  any  warrant  for 
levying  and  selling  the  property,  real  or  per- 
sonal, of  any  debtor,  shall,  if  requested  by  him, 
cause  to  be  appraised  the  property  which  he  may 
elect  to  retain ;  *'and  property  thus  chosen  and 
appraised,  to  the  value  of  ^300,  shall  be  exempt 
from  levy  and  sale  on  the  said  execution.'*  It 
will  be  observed  that  the  request  must  be  ad- 
dressed to  the  officer  charged  with  the  execution 
for  levying  upon  and  selling  the  property.  It  is 
against  final  or  execution  process  that  the  claim 
is  to  be  made,  and  not  against  original  or  mesne 
process,  by  which  property  may  sometimes  be 
seized  or  attached  and  held  to  answer  the  plain- 
tiff's demand.  The  exemption  is  declared  to  be 
*  *  from  levy  and  sale  on  execution  issued  on  any 
judgment,*'  etc.  Hence  the  claim  need  not  be 
made  until  af^er  judgment  has  been  obtained 
and  execution  issued.  While  attachment  in  execu- 
tion is  strictly  a  final  or  execution  process  so  far  as 
the  debtor  is  concerned,  other  forms  of  attach- 
ment are  not.  In  foreign  attachment  the  first 
step  is  the  seizure  of  the  non-resident  defendant's 
property,  which,  if  personal  and  not  perishable, 
may  be  held  until  the  claim  of  the  plaintiff  is 
adjudicated;  and  if  he  is  successful,  final  process 
may  then  issue  to  sell  the  same  in  satisfaction  of 
the  judgment.  In  its  inception  and  before  judg- 
ment, foreign  attachment  is  a  species  of  mesne 
process.  It  is  equivalent  to  a  summons  for  the 
commencement  of  a  personal  action. 

The  proceeding  under  the  Act  of  1869  ^s  ot 
the  same  general  nature.  When  the  necessary 
ground  has  been  laid,  the  defendant's  property  is 
attached,  and  may  be  held  to  await  adjudication 


of  plaintiff's  claim.     If  he   obtains  judgment, 
execution  may  issue  against  the  property  attached 
Then,  and  not  before,  does  the  right  of  the  de- 
fendant to  have  the  property  appraised  and  set 
apart  to  him  arise.     While  he  might  perha^,  in 
anticipation  of  the  execution,  make  the  claim 
before   it  is  issued,  it  is  only  by  virtue  of  his 
having  in  his  hands  the  execution  to  levy  and 
sell,  that  the  officer  is  required  to  have  the  prop- 
erty appraised  and   set   apart  under   the  Act. 
There  can  be  no  doubt  that  the  defendant  below 
was  not  required  to  give  notice  of  his  claim  be- 
fore the  execution  was  issued.     Did  he  give  it 
within  ^  reasonable  time  thereafter  ?     We  think 
he  did.    In  furtherance  of  the  humane  and  bene- 
ficent object  of  the  Act,  the  exemption  which  it 
authorizes  should  always  be  allowed  when  it  can 
be  done  without  prejudice  to  the  rights  of  credit- 
ors.    In  Diehl  v,  Holben  (3  Wright,  213),  it  is 
held,  that  in  the  case  of  a  fi.  fa.  levied  on  per- 
sonal property,  the  demand  must  be  made  before 
the  day  of  sale,  and  generally  before  it  is  adver- 
tised, unless  delay  is  justified  by  absence  from 
home,  ignorance  of  the  levy,  or  other  drcum- 
stances.     When  a  defendant  has  waived  inquisi- 
tion on  real  estate,  his  right  to  the  benefit  of  the 
Act  still  remains,  as  in  ordinary  proceedings,  to 
effect  a  sale,  and  his  demand  may  be  nude  at 
any  time   before    the    property  is    advertised. 
(Commonwealth  v.  Boyd,  6  P.  F.  S.  402.)    So 
also  in  the  case  of  an  attachment   execution, 
which  is  a  form  of  final  process,  the  claim  must 
be  made  in  a  reasonable  time  after  service  of  the 
attachment  on  the  garnishee.     (Strouse's  Execu- 
tors V,  Becker,  8  Wright,  206.)    These  and  other 
cases  that  might  be  cited,  show  that  while  some 
consideration  is  due  to  the  creditors  as  well  as 
the  debtor,  the  claim  of  exemption  is  not  too 
late  unless  it  has  been  unnecessarily  delayed  un- 
til costs  have  been  increased  which  otherwise 
might  have  been  readily  avoided.    In  the  present 
case,  owing  to  some  doubt«  as  to  the  validity  of 
the  first  execution,  it  was  stayed  by  order  oi 
Court  before  any  action  was  taken  under  it. 

After  the  alias  was  issued,  and  before  any  ex- 
pense was  incurred  by  advertising  the  sale  or 
otherwise,  the  claim  was  made  and  duly  recog- 
nized by  the  sheriff.  This,  according  to  all  our 
cases,  was  in  ample  time.  It  follows,  therefore, 
there  was  error  in  setting  aside  the  appraisement 
returned  by  the  sheriff. 

The  order  of  Court  setting  aside  the  appraise- 
ment is  reversed,  and  the  appraisement  is  con- 
firmed. 

Opinion  by  Sterrett,  J. 

[Cf.  Ashworth  V,  Addy,  ante,  342.] 
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May,  '79.  189. 


EarlejT^  Appeal. 


May  20, 1879. 


Judgments — Powers  and  discretion  of  Courts  in 
opening  judgments — Act  of  April  ^,  l8yy  (/*. 

The  exercise  of  jurisdiction  upon  rules  to  open  judg- 
ments entered  on  warrants  of  attorney,  has  always  been 
held  to  be  within  the  sound  discretion  of  the  Courts.  The 
Act  of  April  4th,  1877  (P.  L.  53),  providing  for  an  ap- 
peal to  the  Supreme  Court  in  such  cases,  has  not  changed 
the  law  in  this  respect 

In  such  cases  the  Court  may  judge  of  the  weight  of  the 
evidence  and  the  credibility  of  witnesses,  and  need  not  in 
every  case  where  there  is  a  conflict  of  testimony,  send  the 
case  to  a  jury. 

Appeal  of  John  Earley  from  the  decree  of  the 
Court  of  Common  Pleas  of  Dauphin  County, 
refusing  to  open  a  judgment  entered  upon  a  judg* 
ment  note  for  $472.18,  given  by  Earley  to  one 
John  Zaring. 

Defendant  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  opened,  on  the  ground 
that  the  judgment-note  in  suit  had  been  given  by 
him  in  renewal  of  three  other  notes,  all  supposed 
at  the  time  of  such  renewal  to  be  signed  by  him, 
but  one  of  which,  he  alleged,  subsequently 
proved  to  be  a  forgery.  Depositions  were  taken, 
and,  upon  hearing,  the  Court  (Pearson,  P.  J.) 
was  of  opinion,  from  the  evidence,  that  all  the 
notes  for  which  the  judgment-note  had  been 
given  in  renewal  were  good  and  valid,  and  there- 
fore discharged  the  rule. 

The  defendant  took  this  appeal,  under  the 
provisions  of  the  Act  of  April  4,  1877  (P.  L. 
53),  assigning  for  error  that  the  Court  undertook 
to  determine  the  facts  in  dispute;  that  their 
conclusion  upon  these  facts  was  wrong,  and  that 
the  Court  erred  in  not  opening  the  judgment. 

Fleming  zx\^  McCarrelly  for  appellant. 

There  was  evidence  that  one  of  the  notes  was 
a  forgery.     Such  evidence  tended  to  show  fail- 
ure of  consideration,  and  not  to  contradict  or 
vary  the  instrument,  and  was  admissible. 
Anspach  v.  Bast,  2  Sm.  358. 

The  task  of  weighing  the  testimony  and  pass- 
ing upon  the  credit  of  the  witnesses  should  have 
been  submitted  to  a  jury. 

Massey  v.  Buck,  I  Phila.  215. 
Kellogg  V.  Krauser,  14  S.  &  R.  143* 

W,  C.  Detweiler  and  A,  G,  Jferr,  contra. 

The  only  evidence  of  forgery  is  contained  in 
defendant's  affidavit.     The  Court  will  not  set 
aside  a  judgment  on  such  evidence,  if  contra- 
dicted by  the  plaintiff  under  oath. 
Koch  V.  Rice,  2  Luz.  L.  Reg.  24. 

The  questions  of  fact  were  properly  decided 
by  the  Court ;  it  was  not  necessary  to  send  an 
issue  to  a  jury. 


June  2,  1879.  The  Court.  The  exercise 
of  jurisdiction  upon  rules  to  open  judgments  en- 
tered on  warrants  of  attorney,  has  always  been 
held  to  be  within  the  sound  discretion  of  the 
Courts.  The  Act  of  April  4,  1877  rPamphlet 
L.  53)  which  provides  for  an  appeal  to  this  Court, 
has  not  changed  the  law  in  that  respect.  It  pro- 
vides only  that  the  decision  "shall  be  reviewed 
by  appeal  in  like  manner  and  proceedings  as 
equity  cases  are  now  appealed.'*  It  is  a  mistake 
to  suppose  that  the  Court  cannot  judge  of  the 
weight  of  the  evidence  and  the  credibility  of 
witnesses,  but  must,  in  every  case  where  there  is 
a  conflict  of  testimony,  send  the  case  to  a  jury. 
In  equity  cases  these  questions  may  be  determined 
by  the  Chancellor,  and,  on  appeal,  his  decision 
is  reviewed.  We  are  to  determine  in  all  such 
appeals  whether  the  discretion  of  the  Court  be- 
low has  been  rightly  exercised.  We  think  the 
decision  on  the  rule  in  this  case  is  fully  sustained 
by  the  opinion  of  the  learned  President. 

Order  affirmed.  Appeal  dismissed  at  the  cost 
of  the  appellant,  and  record  remitted. 

Per  Curiam.  Paxson,  Sterrett,  and  Wood- 
ward, JJ.,  absent. 

[See  next  case.] 


May,  '79,  72.  May  20,  1879. 

Hockemell  v.  Plickinger. 

Judgment — Discretion  of  Courts  in  opening  judg- 
ments— Appeal  under  Act  of  April  4 ^  l8yy  {P, 
L.  S3) — Principal  and  surety — Evidence, 

In  cases  of  applications  to  open  judgments  entered  upon 
warrants  of  attorney,  the  Courts  have  a  right  to  exercise 
their  sound  discretion.  The  Act  of  April  4,  1877  (P.  L. 
53),  was  not  intended  to  alter  this  right,  but  merely  to 
anord  a  means  for  reviewing  this  discretion. 

Where  there  is  no  alwolute  evidence  as  to  a  state  of  facts 
constituting  the  condition  upon  which  a  bond  is  executed, 
the  rights  of  the  legal  holder  ought  not  to  be  affected  by 
the  parol  evidence  of  loose  conversations. 

Where  a  surety  in  a  judgment  bond  desires  that  the  same 
may  be  entered  up  in  order  lo  constitute  a  lien  on  the  real 
estate  of  the  principal,  he  should  give  notice  in  writing  10 
the  obligee  under  the  provisions  of  the  Act  of  May  14, 
1874  (P.  L.  157). 

Appeal  from  the  Common  Pleas  of  Lebanon 
County. 

This  was  an  application  by  David  Hockernell 
to  open  a  judgment  entered  November  27, 1875^ 
upon  a  judgment  bond  given  by  John  Hocker- 
nell to  John  Flickinger  in  which  petitioner  was 
a  surety. 

The  following  facts  appeared  from  the  deposi- 
tions taken  under  the  rule  to  show  cause  why 
the  judgment  should  not  be  opened:    In  the 
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spring  of  1875  Joh^  Hockernell  was  indebted  in 
the  sum  of  $1855  on  two  bonds  to  John  Flick- 
inger,  upon  one  of  which  bonds  David  Hocker- 
nell was  surety.  On  April  i ,  1875,  it  ^^  agreed 
between  the  parties  that  these  two  bonds  should 
be  replaced  by  a  judgment  bond  for  the  full 
amount  to  be  given  by  John  Hockernell  to  John 
Flickinger.  Said  bond  was  accordingly  executed, 
David  Hockernell  becoming  the  surety  thereon. 
There  was  some  testimony  on  the  part  of  the 
defendant  to  the  effect  that  Flickinger  agreed, 
before  the  execution  of  this  bond,  to  enter  it  up 
at  once,  so  that  it  might  take  effect  as  a  lien  upon 
the  real  estate  of  John  Hockernell,  then  amply 
sufficient  to  pay  the  debt.  On  the  part  of  the 
plaintiff  it  was,  on  the  contrary,  testified  that, 
though  asked  subsequently  to  the  execution  of 
the  bond  by  David  to  enter  it  up,  he  had  never 
agreed  to  do  so.  In  June,  1875,  ]^^^  Hocker- 
nell became  insolvent.  The  judgment  bond  was 
entered  up  November  27,  1875,  whereupon  the 
present  application  was  made  to  open  the  judg- 
ment on  the  ground  that  defendant  was  injured 
by  plaintiff's  negligence  in  not  entering  up  the 
bond. 

The  defendant  contended  in  the  Court  below, 
that,  if  the  said  David  Hockernell,  the  petitioner 
to  open  said  judgment,  has  made  out  a  prima 
facie  case,  he  is  entitled  to  have  said  judgment 
opened,  and  to  have  the  same  tried  by  jury ;  and 
that  the  testimony  taken  by  Flickinger  was  irrele- 
vant, and  could  not  be  read  in  the  cause. 

The  Court  declined  to  affirm  this  proposition, 
but  were  of  opinion  upon  the  evidence  that  there 
was  no  such  contract  for  the  entering  up  of  the 
bond  as  the  defendant  sought  to  set  up  as  a  de- 
fence to  its  payment.  The  rule  was,  therefore, 
discharged.  The  defendant  appealed  under  the 
provisions  of  the  Act  of  April  4,  1877  (P.  L.  53), 
assigning  for  error  the  action  of  the  Court  below 
in  refusing  to  open  the  judgment,  and  discharging 
the  rule. 

Grant  Weidman  and  C  P,  Miller,  for  appel- 
lant. 

If  the  defendant  below  made  out  a  prima  facie 
case,  he  was  entitled  to  have  the  judgment  opened, 
and  an  issue  sent  to  a  jury.  The  Court  below 
exceeded  its  authority  in  determining  which  set 
of  witnesses  were  to  be  believed,  and  on  which 
side  the  weight  of  the  evidence  was  found. 

Devereux  v.  Roper,  i  Troubat  and  Haly,  part  ii. 
p.  662,  n.  4.  (5th  ed.  vol.  I,  p.  459,  n.  i). 
The  right  of  trial  by  jury  is  a  constitutional 
right,  and  the  only  recognized  way  of  determin- 
ing disputed  facts. 

Trimble's  Appeal,  6  W.  133. 

Brown  v,  Parkinson,  6  Sm   341. 

Kellogg  V.  Krauser,  14  S.  &  R.  137. 
Whenever  a  party  who  commits  the  fraud,  and 
has  acquired  a  benefit  from  it,  seeks  to  avail  him- 
self of  the  act,  the  Court  will  interfere  to  pre- 
vent it. 


Cochran  v,  Eldridge,  13  Wr.  365. 

Simms  v,  Slacum,  3  Crancfa^  307. 
Whenever,  from  the  evidence,  there  appears 
to  be  a  material  fact  in  dispute,  it  is  not  the 
province  of  the  Coiut  to  decide  the  controversy ; 
but  it  then  becomes  the  duty  of  the  Court  to 
make  such  order  as  will  secure  the  hearing  of  the 
contention  before  a  jury,  if  the  right  to  be  so 
heard  is  invoked  by  either  party. 

Overholt's  Appeal,  2  Jones,  224. 

Dickenson  and  Haven's  Appeal,  7  B.  258. 

Ekel  V,  Snevily,  3  W.  &  S.  272. 

Massey  v.  Buck,  i  Phila.  215. 

The  agreement  to  enter  the  judgment  upon 
record  was  a  substantial  and  material  part  of  the 
consideration. 

Harlan  v,  Harlan,  8  H.  307.  ^ 

Ayers's  Appeal,  4  C.  179. 
The  Courts  permit  a  party  to  show  a  verbal 
promise,  not  included  in  the  terms  of  the  written 
contract,  made  by  one  of  the  parties,  at  or  be- 
fore the  making  of  the  instrument,  if  such  pro- 
mise was  used  or  was  the  inducement  to  obtain 
the  writing. 

Powelton  Coal  Co.  v.  McShain,  25  Sm.  245. 

Barclay  v,  Wainwright,  5  Weekly  Notes,  163. 

Lippincott  v.  Whitman,  3  Id.  313. 

Shughart  v,  Moore,  28  Sm.  469. 

Graver  r.  Scott,  30  Sm.  88. 

Caley  t/.  Phila.  and  Chester  R.  R.,  30  Sm.  364. 

Act  of  4  April,  1877,  P.  L,  53. 

J.  P.  S,  Gobifiy  for  appellee. 
The  proceeding  to  open  this  judgment  was  an 
application  for  the  exercise  of  the  equity  power 
of  the  Court.  There  is  no  equity  in  the  appli- 
cation. The  appellant  relied  upon  a  purely 
technical  defence. 

When  a  rule  to  show  cause,  applied  for  upon 
proper  grounds  shown,  is  granted,  the  adverse 
party,  with  his  depositions,  will  be  fully  heard. 
Snyder  v.  Castor,  4  Yeates,  443. 
In  proceedings  relating  to  opening  or  refusing 
to  open  a  judgment,  parol  evidence  is  heard,  and 
the  questions  of  fact  are  to  be  determined  by  the 
Court  below. 

Bunce  et  al,  v.  Wightman,  5  C  336. 
Ordroneaux  v,  Prady,  6  S.  &  R.  512. 
Kalbach  v,  Fisher,  I  Rawle,  323. 
Knox  V,  Flack,  10  H.  337. 
Jones  V.  Dilworth,  13  Sm.  447. 

Any  question  dehors  the  record  must  depend 
upon  the  finding  of  the  facts  by  the  Court  below. 
Righter  v.  Rittenhouse,  3  Rawle,  273. 
Gordonier  v,  Billings,  27  Sm.  502. 
Meyer  v,  Germantown  R-  R.  Co.,  3  W.  &  S.  92. 
Massey  v.  Buck,  i  Phila.  215. 
Brightly 's  Equity,  490-529. 

Judgments,  under  the  practice  in  Pennsylvania, 
will  only  be  opened  on  sufficient  grounds  and 
proof  of  merits. 

Lawrence  Executors  v,  Rutherford,  i  Pearson,  558. 
Troubat  and  Haly,voL  i.  p.  651. 
Bailey  v,  Clayton,  8  H.  297.. 
The  exercise  of  the  power  asked  for  by  the 
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appellant,  of  the  Court  below,  was  that  entirely 
belonging  to  the  discretion  of  the  Court. 

Connelly  v»  City  of  Phil.,  5  Norris,  112. 
This  Court  will  not  review  the  conclusions  of 
the  Court  below  as  to  the  weight  of  evidence, 
but  merely  to  ascertain  the  ground  of  their  action, 
if  at  all. 

Jackson  v.  Mortcr,  I  Norris,  295. 

Connelly  v.  City  of  Phila.,  5  Norris,  112. 
In  strict  practice  the  evidence  is  not  brought 
up,  or  if  it  is,  only  that  the  appellate  Court  may 
judge  of  its  competency. 

Hutchinson  v.  Ledlie,  12  C.  112. 

June  2, 1879.  The  Court.  It  is  unnecessary 
to  repeat  what  has  been  said  in  Earley's  Appeal, 
just  decided  [reported  above],  that  on  rules 
to  open  judgments  entered  on  warrants  of  at- 
torney, the  Courts  still  have  the  right  to  exercise 
their  discretion  upon  the  depositions.  The  ap- 
peal was  given  by  the  Act  of  1877  in  order  that 
the  exercise  of  that  discretion  should  be  reviewed 
in  this  Court.  Before  that  Act  there  was  no  ap- 
peal, and  the  decision  of  the  lower  Court  was 
final.  The  allegation  of  the  appellant  here  was 
that  at  the  time  the  bond  and  warrant  was  exe- 
cuted the  obligee  promised  to  enter  it  up  so  as  to 
be  a  lien  on  the  real  estate  of  John  Hockernell. 
There  was  some  evidence  of  this.  We  think, 
however,  upon  a  careful  examination  of  the  whole 
testimony,  it  did  not  appear  to  have  been  made 
the  condition  upon  which  the  bond  was  executed. 
Without  this  is  shown  the  legal  rights  of  the  holder 
of  the  bond  ought  not  to  be  affected  by  the  parol 
evidence  of  loose  conversations.  Had  the  surety 
in  this  case  desired  that  the  bond  should  be  en- 
tered up,  a  notice  to  do  so  would  have  been 
sufl&cient.  The  Legislature  recognizing  the 
danger  of  parol  evidence  in  such  cases  has  pro- 
vided by  the  Act  of  May  14,  1874,  that  such 
notice  shall  be  in  writing. 

Order  affirmed.  Appeal  dismissed  at  the  costs 
of  the  appellant,  and  record  remitted. 

Per  Curiam.  Paxson  and  Woodward,  JJ., 
absent. 

[See  preceding  case.] 


^• 


'^'^     Grim's  Appeal. 


March  6, 1879. 


IVi//,  construction  of — Devises  and  demonstra 
true  legacies — Abatement  of— Intention  of  tes 
tator —  Wlien  intent  uncertain^  general  rules  of 
inheritance  adhered  to. 

A.  devised  land  to  one  of  his  six  children,  *'  he  to  pay 
for  it  ^5500/'  the  latter  sum  to  be  equally  divided,  among 
his  other  children ;  making  no  distribution  of  his  personal 
estate,  and  no  provision  for  the  payment  of  his  debts.  On 
deficiency  of  the  personal  estate  to  pay  the  debts: 


Held^  that  the  devise  and  the  legacies  must  abate  pro 
rata. 

There  were  six  children,  and  the  auditor  ibund  that  the 
land  was  worth  ^6600: 

Heldy  to  be  evidence  of  an  intention  to  equalize  the 
children. 

Heldy  further^  that  the  fact  that  the  devisee  was  first 
taker  under  the  will,  was  evidence  of  hb  being  the 
favorite. 

Per  Mercur,  J.  .  Where  the  meaning  of  a  devise  is 
uncertain,  the  law  will  adhere  as  closely  as  possible  to  the 
general  rules  of  inheritance ;  .and  whoever  claims  against 
3ie  laws  of  descent  must  show  a  satisfactory  written  title. 

Appeal  from  the  Orphans'  Court  of  Lehigh 
County. 

Appeal  by  M.  Grim  from  a  decree  confirming 
the  report  of  an  auditor  appointed  to  audit  and 
re-settle  the  account  of  the  administrators  of 
A.  Grim. 

The  petition  of  M.  Grim  set  forth  that  A.  Grim 
died  March  22,  1874,  leaving  a  widow  and  six 
children  (of  whom  the  petitioner  is  one),  and  a 
will,  and  codicil  thereto,  the  material  portions  of 
which  were  as  follows : — 

*'  Item  2.  To  my  son  James,  now  residing  on  my  farm, 
I  give  and  bequeath  the  whole  of  my  farms  and  lands, 
with  the  following  restrictions :  he  is  to  pay  for  said  farm 
six  thousand  dollars  [altered  by  the  codicil  to  ^5500],  one 
thousand  to  remain  as  above  said  as  a  dower,  the  interest 
to  be  paid  annually  to  my  widow,  the  rest  to  be  equally 
divided  among  the  rest  of  my  children,  and  the  one  thou- 
sand dollars  which  are  to  remain  as  dower  in  my  farm, 
shall  also  equally  be  divided  among  my  children  after  the 
death  of  my  widow,  or  when  she  shall  in  any  other  way 
forfeit  the  above  made  provisions." 

That  the  testator  had  made  no  provision  for 
the  payment  of  his  debts,  nor  any  distribution  of 
his  personal  estate.  The  petition  further  aver- 
red that  James  had  accepted  the  devise,  and 
taken  possession  of  the  real  estate;  and  that, 
though  more  than  a  year  had  elapsed  since  testa- 
tor's death,  the  I5500,  one-fifth  of  which  was 
bequeathed  to  the  petitioner,  remained  unpaid ; 
and  prayed  for  such  a  decree  as  might  be  just,  etc. 

An  answer  was  filed,  and  the  account  referred 
to  an  auditor,  before  whom  it  appeared  that  the 
testator's  personal  estate  had  been  insufficient  to 
pay  his  debts ;  and  who,  in  his  amended  report, 
found  that  the  value  of  the  farm  was  |66oo,  and 
held  that  the  devise  and  the  legacies  must  abate 
pro  rata  for  the  payment  of  the  debts.  There 
were  also  certain  individual  accounts  between 
M.  Grim  and  J.  Grim,  which  the  auditor  took 
into  account  in  settling  what  sum  should  be  paid 
over  to  the  petitioner. 

Exceptions  were  filed  by  M.  Grim,  but  were 
dismissed,  and  the  report  confirmed ;  whereupon 
M.  Grim  took  this  appeal,  assigning  for  error  the 
decree  that  the  devise  and  legacies  abate  pro  rata, 
and  the  considering  in  this  proceeding  of  the 
individual  accounts  between  himself  and  the  ap- 
pellee. 
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Butt  and  Schwartz^  for  appellant. 

The  Court  below  assumed  an  intention  on  the 
testator's  part  to  equalize  all  his  children;  no 
such  intention  appears  in  the  will,  and,  when  it 
does  not,  devises  and  legacies  do  not  abate 
pro  rata, 

Halloweirs  Estate,  ii  H.  223. 

Loomis'  Appeal,  10  Barr,  387. 
The  devisee  takes  the  land  cum  onere. 

Hoover  v.  Hoover,  5  Barr,  351. 
Evan  Holben^   for    appellee,   presented    no 
paper-book,  but  cited — 

Knecht's  Appeal,  21  Sm.  333. 

Hallowell's  Estate,  1 1  H.  223. 

May  7,  1879.  The  Court.  This  contention 
is  between  a  devisee  and  a  legatee  under  the  will 
of  Abraham  Grim,  of  whom  they  are  sons  and 
heirs.  The  testator  devised  to  the  appellee  the 
whole  of  his  real  estate,  charged  with  the  pay- 
ment of  I5500,  the  interest  on  ^1000  thereof  to 
be  paid  to  his  widow  while  she  continued  such, 
and  the  residue  to  be  equally  divided  among  his 
other  five  children,  of  whom  the  appellant  is 
one.  It  is  found  as  a  fact  that  the  real  estate 
was  of  the  value  of  |66oo.  Such  being  the  case 
it  indicates  that  the  testator  intended  an  equal 
distribution  of  his  estate  among  all  his  children. 
The  intention  is  further  evinced  by  the  fact  that 
the  appellee  is  the  first  taker  under  the  will,  and 
is,  therefore,  presumed  to  be  the  favorite  of  the 
testator.  (McFarland's  Appeal,  i  Wright,  300; 
Wilson  V.  McKeehan,  3  P.  F.  Smith,  79.)  Still 
further,  where  the  meaning  of  a  devise  is  uncer- 
tain, the  law  will  adhere  as  closely  as  possible  to 
the  general  rules  of  inheritance,  and  whoever 
claims  against  the  laws  of  descent  must  show  a 
satisfactory  written  title.  (Lipman's  Appeal, 
6  Casey,  180;  Amelia  Smith's  Appeal,  11  Har- 
ris, 9;  France's  Appeal,  25  P.  F.  Smith,  220.) 
There  is  no  reason  to  infer  that  the  testator  in- 
tended to  give  the  appellee  less  than  he  gave  to 
each  of  his  other  children.  He  made  no  dispo- 
sition of  his  personal  estate,  and  it  was  found 
insuflftcient  to  pay  his  debts.  The  main  question 
therefore  is,  whether  the  legacies  shall  abate  pro 
rata  to  pay  the  residue  of  the  debts  of  the  testa- 
tor? The  Court  below  held  they  should,  and 
decreed  accordingly.    This  is  assigned  for  error. 

It  may  be  conceded,  under  the  English  au- 
thorities, that  demonstrative  legacies  or  specific 
bequests  of  personalty,  payable  out  of  a  particu- 
lar fund,  set  apart  for  that  purpose,  will  abate 
only  as  against  each  other,  in  case  of  a  deficiency 
of  assets  for  the  payment  of  simple  contract 
debts;  and  also  that  some  of  the  earlier  deci- 
sions of  this  Court  appear  to  have  assumed  that 
to  be  the  correct  rule.  In  later  cases,  however, 
this  Court  has  given  a  reason  for  modifying  the 
rule  which  prevails  in  England,  resting,  in  my 


opinion,  on  substantial  ground.  There  lands  are 
not,  as  here,  regarded  as  general  assets  for  the 
payment  of  debts.  Hence  it  was  reasonably  in- 
ferred that  an  intention  existed  there,  as  against 
simple  contract  debts,  to  prefer  specific  devises 
over  specific  legacies.  In  this  State,  however, 
lands  have  always  been  assets  for  the  payment 
of  debts,  whether  by  simple  contract  or  other- 
wise. Hence  now  specific  or  demonstrative 
legacies  shall  not  alone  be  liable  to  abate ;  but 
on  a  deficiency  of  personal  assets  to  pay  debts, 
devises  are  equally  liable  to  abate.  (Loomis'  Ap- 
peal, 10  Barr,  387;  Teas*s  Appeal,  11  Harris, 
223;  Armstrong's  Appeal,  13  P.  F.  Smith,  31^; 
Knecht*s  Apped,  21  Id.  333;  Snyder's  Appeal, 
25  Id.  191.)  It  therefore  follows,  under  the 
established  facts,  that  the  legacy  of  the  appellant 
was  liable  to  abatement  pro  rata.  It  is  unne- 
cessary to  consider  the  other  assignments.  We 
discover  no  error.  Decree  affirmed,  and  appeal 
dismissed  at  the  costs  of  the  appellant. 
Opinion  by  Mercur,  J. 


Jan.  '79,  53.  March  27,  1879. 

Hughes's  Appeal. 

Practice — Payment  into  court — Decrees  of  Ap- 
pellate Court — Distribution  of  fund — Restitu- 
tion, 

It  is  error  in  a  court  for  the  purpose  of  enforcing  a  de- 
cree of  the  Supreme  Court  to  engraft  thereon  an  order  of 
restitution  not  contained  in  it. 

In  a  contest  over  a  fund  in  court,  a  decree  was  made 
awarding  the  fund  to  one  H.  More  than  thirty  days  after 
this  decree  of  distribution,  the  Prothonotary,  under  the 
order  of  the  Court,  paid  the  fund  to  H.  Nearly  a  year 
afterwards  N. ,  whose  claim  to  the  fund  had  been  rejected 
by  the  Court,  took  an  appeal  to  the  Supreme  Court,  the  ap- 
peal was  sustained,  the  decree  of  the  Court  below  re- 
versed, and  "the  fund  in  court"  awarded  lo  N.  The 
Court  below  upon  the  return  of  the  record  made  an  order 
of  restitution  directing  H.  to  pay  the  money  again  into 
court: 

Held^  to  be  error. 

Appeal  from  the  Common  Pleas  of  Mont- 
gomery  Co. 

The  facts  were  as  follows  :  On  Sept.  27, 187 1, 
the  Mutual  Fire  Insurance  Company  of  Mont- 
gomery Co.,  who  had  been  summoned  as  gar- 
nishees of  Daniel  S.  Nippes,  paid  into  court  the 
sum  of  ^1385  for  distribution.  Before  the  audi- 
tor appointed  to  make  distribution  the  claim  of 
Margaret  Nippes,  wife  of  the  defendant,  to  the 
fund  in  question  was  rejected,  and  the  fund  was 
distributed  to  attaching  creditors  as  follows: 
John  J.  Hughes,  ^247.50,  S.  E.  Hartranft, 
I247.30,  and  A.  J.  Anderson,  I681.68.  The 
auditor's  report  was  confirmed,  and  distribution 
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in  accordance  therewith  decreed  Aug.  19,  1872. 
More  than  thirty  days  thereafter,  on  Sept.  27, 
1872,  no  appeal  having  been  taken,  the  Court 
directed  payment  of  the  fund  in  conformity  with 
the  decree.  On  Sept.  3,  1873,  ^^  appeal  was 
entered  by  D.  S.  Nippes  and  Margaret,  his  wife, 
and  on  May  23,  1874,  the  proceedings  were  re- 
tamed  from  the  Supreme  Court  with  a  certified 
copy  of  the  opinion  of  the  said  Court,  and  a  re- 
mittitur stating  "decree  reversed  at  the  cost  of 
the  appellees,  and  record  remitted,  that  the  fund 
in  Court  may  be  paid  or  distributed  according  to 
the  principles  of  this  opinion**  (25  Sm.  472). 
The  case  was  again  referred  to  an  auditor  to  make 
distribution,  to  whose  report  exceptions  were  filed 
by  Nippes  and  wife,  which  were  dismissed  and 
the  report  confirmed.  December  6, 1875,  a  sec- 
ond appeal  was  taken  to  the  Supreme  Court  by 
whom  the  following  decree  was  entered,  "decree 
reversed  at  the  costs  of  the  appellees.  And  now 
it  is  ordered  that  the  fund  in  court,  less  the  costs 
in  the  Court  below,  be  paid  to  the  appellant, 
Margaret  Nippes"  (35  Leg.  Int.  245).  April  6, 
1878,  the  remittitur  was  filed  in  the  Court  below. 
April  22, 1878,  a  rule  was  granted  to  show  cause 
why  the  Court  should  not  make  an  order  that 
Hughes,  Hartranft,  and  Anderson  refund  the 
amounts  paid  to  them.  Aug.  10,  1878,  the  rule 
was  made  absolute,  and  it  was  ordered  that  such 
re-payment  be  made  within  thirty  days.  From 
this  decree  each  of  the  said  distributees  appealed, 
assigning  for  error  the  entry  of  the  decree. 

James  Boyd  (with  whom  were  H,  K,  Weand 
and  Chas,  T,  Miller)  y  for  appellants. 

The  Supreme  Court  on  April  i,  1878,  directed 
that  the  money  then  **  in  court"  should  be  paid 
to  Margaret  Nippes ;  the  Court  below  attempted 
to  execute  this  decree  by  requiring  that  the  money 
which  had  not  been  in  Court  for  five  years  should 
be  paid.  Since  no  appeal  was  taken  the  payment 
was  voluntary,  and  restitution  cannot  now  be 
awarded :  it  is  only  awarded  when  payment  has 
been  compelled  by  execution  on  an  erroneous 
judgment  not  when  paid  without  execution. 

AU^heny  Bank's  Appeal,  12  Wr.  ;;34. 
An  order  of  restitution  (when  one  is  made)  is 
part  of  the  judgment  itself.     It  would  have  been 
included  in  the  decree  if  it  were  intended. 

Duncan  v,  Kirkpatrick,  13  S.  &.  R.  294. 
This  must  be  treated  as  a  voluntary  payment, 
and  as  such,  being  without  fraud,  the  money  can- 
not be  recovered. 

Baldy  v,  Brady,  3  H.  III. 

Natcher  v.  Natcher,  1 1  Wr.  496. 

Espy  V.  Allison,  9  W.  462. 

Real  Estate  Sav.  Inst,  v,  Linder,  24  Sm.  371. 
The  Court  below  had  no  authority  outside  the 
decree  of  the  SupremeCourt. 
y.  D,  Bennett  and  G,  R,  Fox,  contra. 
The  appeal  was  taken  in  ample  time  if  within 
seven  years. 


Act  of  April  13,  1791,  Purd.  Dig.  602,  pi.  2. 

There  was  never  any  motion  to  quash  the  cer- 
tiorari, dismiss  the  appeal,  or  raise  the  question 
now  noade. 

[Sharswood,  C.  J.  Our  attention  was  not 
called  to  the  fact  that  the  money  was  not  in  court.] 

[Paxson,  J.  Was  a  writ  of  restitution  asked 
for?] 

It  was  incidentally  mentioned,  and  Shars- 
wood, J.,  said  it  would  only  lie  in  case  of  money 
erroneously  paid  under  an  execution ;  that  was 
not  the  case  here. 

May  7,  1879.  The  Court.  The  contention 
in  regard  to  this  fund  is  now  here  the  third 
time.  It  was  a  contest  between  the  appellee  in 
her  own  right  and  the  appellants  as  attaching 
creditors  of  her  husband's  rights.  The  fund  had 
been  paid  into  court  by  an  insurance  company. 
The  Court  below  decreed  the  money  to  the 
attaching  creditors.  In  Nippes's  Appeal  (25  P. 
F.  Smith,  472),  the  decree  was  reversed  **and 
record  remitted  that  the  fund  in  court  may  be 
paid  or  distributed  according  to  the  principles  of 
this  opinion."  The  Court  below  thought  the 
effect  of  the  decree  was  to  reopen  the  whole 
case,  and  therefore  again  referred  it  to  an  audi- 
tor by  whom  additional  evidence  was  taken.  He 
again  reported  the  former  distribution  and  it 
was  confirmed  by  the  Court.  Mrs.  Nippes 
appealed  therefrom  to  this  Court  (Leg.  Int.  of 
14th  of  June,  1878),  when  the  following  decree 
was  entered,  "Decree  reversed  at  the  costs  of 
the  appellees,  and  now  it  is  ordered  that  the 
fimd  in  court,  less  the  costs  in  the  Court  below, 
be  paid  to  the  appellant,  Margaret  Nippes." 
Since  this  decree  the  Court  below,  acting  ac- 
cording to  its  understanding  of  the  directions 
therein  given,  has  ordered  the  appellants  to  pay 
into  court  certain  moneys  which  it  had  ordered 
to  be  paid  and  which  were  actually  paid  to  the 
appellants  nearly  a  year  before  Mrs.  Nippes' s 
first  appeal  was  taken.  That  order  to  pay  money 
to  the  appellants  was  made  thirty-nine  days  after 
the  final  confirmation  of  an  auditor's  report  de- 
creeing it  to  them.  The  last  order  of  the  Court 
ordering  the  money  to  be  paid  back  presents  the 
error  assigned. 

The  correctness  of  this  order  depends  on  the 
effect  to  be  given  to  the  last  decree  of  this  Court. 
Its  language  in  ordering  payment  to  Mrs.  Nippes 
is  limited  to  *'the  fund  in  cou|rt."  It  does  not 
extend  to,  or  include  any  money  or  fund  not 
**  in  court."  The  decree  did  not  contain  an 
order  of  restitution.  Whether  the  equities  of  the 
case  would  have  required  that  it  should  have 
been  done  cannot  now  be  considered.  It  was 
not  done.  That  decree  we  cannot  now  review 
nor  change.  We  can  only  consider  its  com- 
mands and  give  effect  to  them.     As  restitution 
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was  not  of  course,  there  is  no  legal  presumption 
that  it  was  not  designedly  withheld.  The  money 
which  the  appellants  had  received  was  not  col- 
lected by  them  on  execution,  and  therefore 
stands  on  a  different  footing.  (Allegheny  Bank's 
Appeal,  12  Wr.  334;  Cassellz».  Duncan,  2  S.  & 
R.  57  ;  Kirk  v,  Eaton,  10  S.  &  R.  103.) 

When  an  order  of  restitution  is  made,  it  is  not 
merely  collateral  to  the  judgment  of  reversal, 
but  is  a  part  of  the  judgment  itself.  (Duncan  v, 
Kirkpatrick,  13  S.  &  R.  294.)  If  then  restitution 
be  ordered  it  is  a  constituent  part  of  the  judgment 
of  reversal.  If  not  found  therein  it  cannot  be  a 
part  of  the  judgment.  The  decree  of  this  Court 
covered  the  whole  case.  The  power  of  the 
Court  below  was  limited  to  enforcing  the  decree 
thus  made.  That  being  the  whole  judgment  of 
this  Court  the  Common  Pleas  could  not  enlarge 
it  nor  change  its  legal  effect.  The  nth  section 
of  the  Act  of  1 6th  June,  1836  (Purd.  Dig.  1351, 
pi.  29),  authorizes  the  Supreme  Court  whenever 
it  shall  have  rendered  a  judgment  or  made  a  final 
decree  or  decision  in  any  cause,  action,  or  matter 
brought  into  the  same  by  writ  of  error,  certiorari 
or  appeal,  to  remit  the  record  with  its  judgment 
or  decree  to  the  appropriate  Court,  which  judg- 
ment, decree,  or  decision  said  Court  shall  duly 
carry  into  execution  or  effect,  or  the  Supreme 
Court  may  order  execution  thereof  to  be  done  by 
processs  issuing  out  of  the  same  and  thereupon 
remit  the  record.  The  learned  Judge  therefore 
erred  in  engrafting  on  a  decree  of  this  Court  an 
order  of  restitution. 

Order  reversed. 

Opinion  by  Mercur,  J. 


Jan.  »78,  159. 


Rhoads  v.  Reed. 


March  17,  1879. 


Mortgages — Set.  fa.  setting  out  no  averment  as  to 
time  of  payment  of  the  debt — Practice — Act  of 
April  I 4y  j8si. 

A  condition  in  a  bond  for  the  payment  of  a  specific  sum 
without  mention  of  the  time  of  payment  is  in  law  a  cove- 
nant for  immediate  payment. 

A  scire  facias  sur  mortgage  may  issue  where  the  praecipe 
refers  to  the  record  of  the  mortgage,  although  there  be  no 
averment  in  the  sci.  fa.  as  to  the  time  of  payment  of  the 
debt. 

Error  to  the  Common  Pleas  of  Schuylkill  Co. 

Scire  facias  sur  mortgage  by  Henry  Reed  against 
Isaac  Rhoads.  The  sci.  fa.  was  issued  upon  a 
praecipe  filed  May  7,  1877,  which  referred  to  the 
record  of  the  mortgage.  It  set  forth  that  Henry 
Reed  in  a  bond  executed  Aug.  15,  1868,  was  in- 
debted to  William  Rhoads  in  the  sum  of  $3000, 
but  did  not  mention  the  time  of  payment  of  either 


the  principal  or  interest.  On  July  2,  1877,  judg- 
ment was  entered  against  the  defendant  for  want 
of  an  affidavit  of  defence,  and  damages  were  as- 
sessed at  I3405.50.  On  Nov.  12,  1877,  a  writ 
of  levari  facias  was  issued  to  Dec.  Term,  1877. 
On  Nov.  19th  the  defendant  filed  an  affidavit 
averring  that  the  writ  of  sci.  fa.  set  forth  no  time 
when  either  principal  or  interest  became  due  and 
payable,  and  obtained  a  rule,  returnable  within  a 
week,  to  show  cause  why  the  judgment  should  not 
be  stricken  off.  The  Court  made  no  order  to  stay 
proceedings  on  the  levari  facias,  and  the  prop- 
erty was  sold  Dec.  i,  1877,  the  above  rule  being 
still  pending  and  undisposed  of.  On  Dec.  17th 
of  the  same  year  a  rule  was  granted  to  show  cause 
why  the  acknowledgment  of  the  deed  should  not 
be  disallowed,  and  the  sheriff's  sale  set  aside  upon 
the  ground  that  a  rule  had  been  granted  on  Nov* 
19th  to  show  cause  why  the  judgment  should  not 
be  set  aside,  which  was  pending  and  undeter- 
mined when  the  sheriff's  sale  took  place.  On  Jan, 
5,  1878,  the  Court  discharged  both  rules,  and 
upon  the  same  day  the  sheriff  acknowledged  his 
deed  to  the  plaintiff.  The  defendant  took  this 
writ  of  error,  assigning  for  error  the  discharge  of 
his  rules  and  the  entry  of  judgment  for  the  plain- 
tiff 

Benjamin  W.  Gumming,  for  the  plaintiff  in 
error. 

The  scire  facias  showed  on  its  face  no  immedt- 
ate  cause  of  action.  It  omitted  to  set  out  when 
the  debt  fell  due.  No  inference  from  the  date 
can  be  drawn  as  to  the  time  of  payment.  An 
averment  that  a  party  is  indebted  is  not  a  ground 
to  infer  that  the  debt  wai  then  payable.  The 
time  of  payment  is  the  essential  part  of  a  con- 
tract, and  Uie  instrument  must  be  stated  in  terms 
according  to  the  legal  effect.  The  scire  facias, 
which  takes  the  place  of  a  declaration,  must  show 
on  its  face  an  immediate  cause  of  action  to  war- 
rant a  judgment  by  default. 

Swift  et  ux,  V.  Allegheny  Building  and  Loan  Asso- 
ciation, I  Norris,  142. 

It  is  submitted  that  justice  requires  that  when 
a  plaintiff  resorts  to  a  judgment  by  default,  he 
should  not  violate  an  essential  rule  of  pleading 
by  omitting  to  state  when  the  obligation  falls  dne, 
and  that,  if  he  does  omit  this  necessary  statenoent, 
he  is  as  much  in  default  as  the  defendant,  and 
is,  therefore,  not  entitled  to  judgment. 

G.  jR,  and  S.  If.  Kaercher,  for  the  defendant 
in  error. 

The  Act  of  April  14,  1851  (P.  L.  625),  au- 
thorizing the  entry  of  judgment  for  want  of  an 
affidavit  of  defence,  in  actions,  inter  alia,  of 
scire  facias  sur  mortgage,  did  not  require  a  copy 
of  the  mortgage  to  be  filed.  Judgment  for  want 
of  an  affidavit  of  defence  in  a  sci.  fa.  sur  mort- 
gage has  been  entered  where  no  copy  of  the  bond 
or  mortgage  had  been  filed,  and  the  praecipe  sim- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


521 


ply  referred  to  the  mortgage,  in  which  there  was 
an  ambiguity  or  obscurity  as  to  what  was  due  at 
the  time  of,  the  issue  of  the  writ. 
Kennedy  v,  Ross,  I  Casey,  256. 

No  greater  particularity  of  averment  is  required 
than  in  an  action  on  a  promissory  note. 
McConeghy  v.  Kirk,  18  Sm.  300. 

Swift  ef  ux.  V.  The  Allegheny  B.  &  L.  Asso- 
ciation cited  on  the  other  side,'  is  inapplicable, 
for  it  was  the  case  of  a  mortgage  to  a  building 
association,  in  which  it  is  impossible  to  ascertain 
the  amount  due. 

March  31, 1879.  The  Court.  The  praecipe 
for  the  scire  facias  on  the  mortgage  referred  to  the 
record,  which  gave  the  defendimt  all  necessary 
information,  as  the  Act  of  1 4  April,  1 85 1  (Pamph. 
L.  625)  did  not  require  a  copy  of  the  mortgage 
to  be  filed.  Besides  the  scire  facias  set  out  the 
mortgage  reciting  a  bond  conditioned  for  the 
payment  of  three  thousand  dollars,  which  in  law 
means  forthwith,  and  the  scire  facias  issued  ten 
years  from  the  date  of  the  mortgage.  If  the 
mortgage  was  not  due  and  ripe  for  the  scire  facias, 
it  was  for  the  defendant  to  aver  it  in  an  affidavit 
of  defence. 

Per  Curiam.    Judgment  affirmed. 


(Common  pieas— SratD. 


C.  P.  No.  2.  Nov.  22, 1879. 

Burkhart  v.  Haviland. 

Affidavit  of  defence  law — Practice — Amendment 
of  copy  —  Leave  given  to  withdraw  one  item 
without  prejudice  to  right  to  proceed  in  another 
action  for  the  same,  and  judgment  on  the  re- 
maining items — Pending  attachment  not  a  bar 
to  judgment. 

Rule  to  show  cause  why  leave  should  not  be 
given  to  plaintiff  to  withdraw  from  this  suit  his 
claim  "upon  the  note  dated  December  10, 
1879,*'  etc.,  without  prejudice  to  his  right  to 
proceed  for  the  same  in  another  action ;  and  also 
for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  upon  the  remaining  item  of  his  copy 
filed,  allowing  the  credit  claimed. 

The  action  was  assumpsit  on  two  promissory 
notes,'  brought  to  June  term,  1879.  The  affi- 
davit of  defence  set  up  that  as  to  one  of  them 
the'  suit  was  prematurely  brought,  it  appearing 
that  it  was  dated  December  10,  1879  (that  date 
having  not  yet  arrived),  at  three  months;  where- 


upon the  Court  discharged  a  rule  for  judgment 
(reported  ante^  p.  486),  and  the  plaintiff  took 
this  present  rule.  As  to  the  other  note  the  affi- 
davit set  up :  (i)  That  the  notes  were  given  for 
coal  sold  by  the  payee  to  the  defendant,  with  the 
understanding  that  they  were  not  to  be  paid 
until  the  defendant  had  resold  the  coal ;  that 
$65  had  been  paid  on  account,  and  that  the 
present  holder  came  into  possession  of  the  notes 
after  maturity.  (2)  That  the  notes  have  been 
attached  in  the  hands  of  the  defendant. 
A,  B.  Guilbert,  for  the  rule. 
The  plaintiff  may  have  leave  to  withdraw  dis- 
puted items  without  prejudice,  and  take  judgment 
for  the  balance. 

Brightly's  Tr.  &  H.  Pr.,  p.  235,  {  423. 

Richards  v,  Bisler,  3  Weekly  Notes,  485. 

Johnson  v,  Bazin,  4  Id.  171. 
The  averment  that  the  notes  were  not  to  be 
paid  until  certain  coal  was  sold  is  insufficient, 
unless  supplemented  by  an  averment  that  the 
coal  remains  unsold. 

A  pending  attachment  will  not  prevent  judg- 
ment. 

Hicks  V,  Brinkworth,  I  Weekly  Notes,  9a 

Selfridge  v.  Dickinson,  Ibid.  158. 

Bank  v.  Cummings,  Ibid.  313. 

Hughes  V.  CummingSy  Ibid.  345. 

The  Court.    Rule  absolute. 


C.  P.  No.  2. 


Kiker  v.  Walker. 


Nov.  22. 


Exemption — Practice  as  to  allowing  or  refusing 
—  Court  does  not  interfere  unless  in  very  ex- 
ceptional cases. 

Rule  on  sheriff  to  show  cause  why  he  should 
not  allow  defendant's  claim  for  exemption. 

On  October  18,  1879,  judgment  was  entered 
against  Eliza  M.  Walker  on  the  verdict  of  a  jury. 
On  October  2 2d  a^.  fa,  issued,  returnable  the 
first  Monday  of  November.  On  November  19, 
the  claim  for  exemption  was  made  in  due  form, 
and  was  refused  by  the  sheriff;  whereupon  this 
rule  was  taken. 
Randally  for  the  rule. 

The  Court.  The  Court  does  not  interfere 
with  the  sheriff  in  allowing  or  refusing  exemp- 
tion, unless  for  some  special  reason  making  an 
exceptional  case.  He  acts  upon  his  official  re- 
sponsibility, which  is  regarded  as  sufficient  pro- 
tection to  the  rights  of  parties.  There  is  nothing 
in  this  case  to  take  it  out  of  the  ordinary  prac- 
tice. 
Rule  discharged. 
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C.  p.  No.  2.  Nov.  I,  1879. 

Herring  v.  Reade. 

Lease  by  married  woman — When  covenants  of 
lessee  enforceable — Writ  of  habere  facias 
embracing  personalty — Amendment — Practice, 

Rule  to  strike  off  judgment  and  set  aside  exe- 
cution. 

The  facts  were  as  follows :  Anna  L.  Herring 
leased  to  the  defendant  certain  premises  at  the 
northwest  corner  of  Eleventh  and  Callowhill 
Streets,  the  said  premises  being  partly  furnished 
and  the  furniture  going  with  the  lease.  The 
lessee  entered  and  is  still  in  possession.  The 
lease  was  in  the  usual  form,  containing  mutual 
covenants,  a  warrant  of  attorney  to  confess 
judgment  in  ejectment,  etc. ;  and  was  signed  by 
Anna  L.  Herring  and  the  lessee. 

After  breach,  an  action  of  ejectment  was 
brought  by  Samuel  L.  Herring  and  wife  in  right 
of  said  wife,  and  a  judgment  confessed  by  virtue 
of  the  warrant  and  a  writ  of  habere  facias  issued. 

The  writ  directed  the  sheriff  to  deliver  posses- 
sion of  the  house  **  and  the  following  furni- 
ture:** (describing  il). 

The  affidavit  upon  which  this  rule  was  granted 
set  forth  (i)  that,  the  lease  being  executed  by  a 
married  woman  without  her  husband  joining,  the 
covenants  were  not  mutual,  and  therefore  the  les- 
see was  not  bound ;  and  (2)  that  a  writ  oi  habere 
facias  for  the  delivery  of  personalty  was  fatally 
irregular. 

James  Gay  Gordon^  for  the  rule. 

A  lease  by  a  married  woman  is  void  unless 
executed  in  accordance  with  the  provisions  of  the 
Act  of  February  24,  1770. 

Harbert  v  Miller,  4  Weekly  Notes,  325. 

A  writ  of  habere  facias  possessionem  for  the 
delivery  of  personalty  is  unknown  to  oyr  law, 
and  the  Courts  must  set  it  aside. 

IfanniSy  contra. 

A  contract  between  a  married  woman  and  one 
sui Juris  may  be  binding  upon  the  latter  though 
not  on  the  former. 

Walker  v.  Coover,  15  Sm.  430. 

Vance  V.  Nogle,  20  Id.  176. 

Pichard  v.  Kahn,  2  Weekly  Notes,  95. 

An  agreement  to  rent  if  signed  by  one  party 
and  accepted  by  the  other  is  sufficient. 

Bergner  v,  Palethorp,  2  Weekly  Notes,  297. 

The  object  of  inserting  a  list  of  the  furniture 
in  the  lease  was  that  the  sheriff  might  know  what 
was  to  remain  in  the  house  and  what  to  put  out. 

The  Court.  A  hundred  years  ago  the  Court 
would  have  been  obliged  to  make  this  rule  abso- 
lute ;  it  is  not,  however,  beyond  our  power  to 
permit  the  plaintiff  to  amend  his  writ  by  striking 
out  the  list  of  personalty  from  the  body  of  the 
writ ;  he  may  then  furnish  the  sheriff  with  a  list  as 
he  sees  fit.  Upon  these  conditions- 
Rule  discharged. 

Oral  opinion  by  Hare,  P.  J. 


C.  P.  No.  2.  Oct.  25, 1879. 

In  re  estate  of  Catharine  Gaul. 

Proceedings  in  lunacy — When  irregular — A  pe- 
tition for  a  commission  de  lunatico  inguirendo 
is  an  independent  proceeding,  and  cannot  be 
instituted  as  part  of  pending  litigation  to 
which  the  alleged  lunatic  is  a  party — A  finding 
that  the  person  '*  was  an  imbecile  and  has  been 
so  since  her  birth''  is  not  warranted  by  th£ 
statute, 

Sur  petition  to  quash  proceedings  in  lunacy. 
A  long  litigation  had  been  in  progress  respect- 
ing various  branches  of  the  Gaul  estate.  Pend- 
ing this,  and  as  a  part  of  it,  a  bill  had  been  filed  in 
this  Court  to  June  Term  1877,  No.  707,  for  ac- 
count, etc. ,  between  a  number  of  parties,  among 
whom  was  Catharine  Gaul. 

On  July  12,  1879,  a  commission  in  lunacy 
had  been  petitioned  for  to  inquire  into  the  men- 
tal condition  of  the  said  Catharine  Gaul,  and 
entitled  as  of  June,  1877,  No.  707.  A  commis- 
sion was  issued  and  report  was  filed  September 
17,  1879. 

The  inquisition  found,  inter  alia,  '*  That  at  the 
time  of  taking  this  inquisition  Catharine  Gaul 
was  an  imbecile  and  has  been  so  since  her  birth, 
that  she  does  not  enjoy  lucid  intervals  and  is 
entirely  unable  to  transact  business  and  manage 
her  estate." 

It  appeared  that  no  order  of  notice  of  the 
commission  to  the  relatives  of  the  alleged  luna- 
tic had  been  made  by  the  Court. 

^.  Z.  Ashhurst  (with  him  Chapman  Biddk 
and  R,  Evans^,  for  the  petition. 

(i)  The  Court  is  without  jurisdiction.  The 
proceeding  in  lunacy  is  a  separate  matter  and 
should  have  gone  into  the  Court  of  Common 
Pleas  No.  4,  into  which,  under  the  rules,  busi- 
ness was  running  at  the  time  of  the  petition  for 
the  commission. 

(2)  The  want  of  order  of  notice  by  the  Court 
is  fatal  to  the  proceedings. 

Act  13  June  1836,  J  6,  Purd.  Dig.  981,  pi.  7. 
Hinchmnnn's  Case,  4  Clark,  184. 
Hinchmann  {/.  Ritchie,  Bright.  Rep.  159. 

(3)  The  finding  that  Catharine  Gaul  was  "an 
imbecile"  is  bad,  not  being  in  the  words  of  the 
statute  and  commission.  The  finding  covers  her 
whole  life  and  might  interfere  with  vested  rights. 

F,  Wolfe,  contra. 

The  Court.  This  proceeding  is  irregular 
from  the  start.  It  is  no  part  of  the  suit  in  equity, 
and  should  have  been  commenced  and  entitled 
as  a  separate  action.  The  order  of  notice  is  dis- 
cretionary with  the  Court.  Still  if  the  circum- 
stances of  this  case  had  been  brought  to  the 
Court's  attention,  order  of  notice  to  all  con- 
cerned would  have  been  made.  The  finding 
running  back  to  the  birth  of  the  alleged  lunatic 
might  vitiate  past  transactions,  and  is  bad  for 
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using  the  word  imbecile  which  is  not  the  language 
of  the  statute,  and  may  be  the  subject  of  uncer- 
tainty as  to  its  extent. 

On  all  these  grounds  the  rule  is  made  abso- 
lute. 

Oral  opinion  by  Mitchell,  J. 


(f^rpjans*  €ourt. 


June  16, 1879. 
Hopple's  Estate. 

Testamentary  capacity y  what  constitutes  —  Le- 
gitimate influence —  When  exercisable,^ 

Sur  appeal  from  Register  and  demand  for  an 
issue. 

This  was  an  appeal  by  the  two  surviving 
brothers  of  Joseph  Hopple,  the  decedent,  from 
the  decision  of  the  Register  of  Wills,  granting 
letters  testamentary  to  the  widow.  The  petition 
alleged  want  of  testamentary  capacity,  and  undue 
influence  on  the  part  of  the  wife.  An  examiner 
was  appointed  before  whom  the  following  facts 
appeared. 

The  decedent  died  in  1874,  leaving  an  estate 
valued  at  {200,000.  He  left  a  will,  which  after 
providing  for  the  child  of  an  adopted  daughter, 
gave  the  residue  to  his  wife,  appointing  her  sole 
executrix.  On  behalf  of  the  petitioners  testi- 
mony was  adduced  to  show  that  the  testator  was 
a  **  weak-minded  man,"  **  timid,  and  easily  im- 
posed upon."  His  property  was  inherited.  He 
was  always  unsuccessful  in  business. '  He  did  not 
appear  to  be  aware  of  the  value  or  extent  of  his 
property.  All  this  in  turn  was  contradicted  by 
witnesses,  who  declared  that  decedent  was  per- 
fectly equal  to  the  management  of  his  affairs.  It 
appeared,  however,  that  testator's  wife,  a  woman 
of  strong  will,  had  obtained  a  complete  mastery 
over  her  husband,  and  continually  represented 
to  him  that  his  brothers,  the  contestants,  were 
endeavoring  to  rob  him.  The  allegation  was, 
that  thus  she  influenced  his  mind  against  them. 
The  testator,  certain  witnesses  testified,  deferred 
all  to  her  wishes,  fearing  that  she  might  become 
insane,  it  being  shown  that  she  once  suffered 
from  a  short,  temporary  attack  of  that  nature. 

y.  Temple  Hopple^  for  the  contestants. 

George  Junkin J  for  the  widow. 

September  22,  1879.  The  Court,  after 
stating  the  facts,  held  as  follows : — 

Whether,  upon  the  facts  as  detailed,  a  verdict 
finding  either  mental  incapacity  or  undue  influ- 


ence, would  be  upheld,  may  well  be  doubted. 
^The  testator's  want  of  memory,  his  vacillation  of 
purpose,  his  credulity,  his  vagueness  of  thought, 
may  all  have  existed  along  with  adequate  testa- 
mentary capacity.  *<  Mere  feebleness  of  intel- 
lect, short  of  what  might  by  many  be  supposed 
to  amount  to  idiocy,  is  insufiicient  to  render  a 
will  void."  (Per  Gibson,  J.,  in  Domick  v. 
Reichenback,  10  S.  &  R.  92.)  **  Eccentricities 
of  conduct,  absurd  opinions,  or  belief  i©  things 
appearing  to  us  extravagant,  although  they  may 
be  and  are  evidences  of  mental  incapacity,  do 
not  constitute  it  necessarily  and  in  themselves." 
(Per  King,  J.,  in  Leech  v.  Leech,  i  Phila.  Rep. 
247.)  It  may  further  be  true  that  the  testator 
was  not  capable  of  estimating  the  magnitude  of 
his  estate  taken  as  a  whole,  and  that  his  final  dis- 
position of  it  was  not  such  as  his  surviving  bro- 
thers would  have  dictate<l.  But  it  was  not  neces- 
sary for  the  purposes  of  a  valid  bequest  that  he 
should  have  been  able  to  specify  every  part  of 
his  property.  It  was  sufficient  if  he  was  com- 
petent to  form  the  resolution  and  purpose  ex- 
pressed in  his  will.  (Stevenson  v.  Stevenson,  9 
Cas.  469.)  So,  too,  it  may  be  literally  true  that 
the  testator  deferred  to  the  opinion  of  his  wife  in 
the  management  of  his  estate  and  in  the  daily 
conduct  of  his  life,  and  her  influence  may  have 
been  ^yrought  by  force  of  superior  intellect,  or  by 
the  fear  that  to  oppose  her  wishes  would  bring  on 
the  recurrence  of  a  painful  malady.  Upon  this 
point,  LowRiE,  J.,  in  Dean  v,  Negley  (5  Wr. 
317),  uses  this  language:  "Lawful  influence, 
such  as  that  arising  from  legitimate  family  and 
social  relations,  must  be  allowed  to  produce  its 
natural  results,  even  in  influencing  last  wills. 
However  great  the  influence  thus  generated  may 
be,  it  has  no  taint  of  unlawfulness  in  it,  and 
there  can  be  no  presumption  of  its  actual  unlaw- 
ful exercise  merely  from  the  fact  that  it  is  known 
to  have  existed,  and  that  it  has  manifestly  ope- 
rated on  the  testator's  mind  as  a  reason  for  his 
testamentary  dispositions."  And  Tilghman,  C. 
J.,  in  Miller  v.  Miller  (3  S.  &  R.  269),  says: 
**  A  man  has  a  right  by  fair  argument  or  persua- 
sion to  induce  another  to  make  a  will,  and  even 
to  make  it  in  his  own  favor." 

Some  of  the  facts,  however,  brought  out  by 
the  contestants'  witnesses,  were  directly  at  vari- 
ance with  the  theories  of  mental  unsoundness 
and  undue  influence.  It  was  shown  that  the 
will  was  executed  in  1864,  ten  years  before  the 
death  of  testator,  and  that  it  remained  in  his 
custody  up  to  the  latter  period.  The  widow, 
who  was  called  as  for  cross-examination  by  con- 
testants, testified  that  she  was  ignorant  of  the 
existence  of  a  will  until  two  years  after  it  had 
been  made.  It  was  very  clear  from  the  whole 
testimony  that  diff"erences  of  opinion  had  arisen 
between  the  brothers  respecting  the  division  of 
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the  father's  estate,  and  these  differences  may 
have  provoked  the  hostility  which,  it  was  alleged, 
was  manifested  by  the  wife  of  decedent  to  her 
husband's  brothers.  It  also  appeared  that  the- 
testator  was  one  of  the  administrators  of  his 
Other's  estate,  and  for  a  time  had  charge  of  the 
collection  of  the  rents,  which  amounted  to 
f  15,000  per  annum.  He  made  various  sales  of 
his  own  property,  one  to  his  brother  Richard, 
for  which  the  latter  paid  him  more  than  1 18,000. 
To  another  relative  he  loaned  various  sums  upon 
bond  and  mortgage  and  a  promissory  note ;  and 
he  also  exacted  from  his  brothers  the  payment  of 
sums  with  interest  against  their  urgent  protest 
that  no  such  amounts  were  due.  In  fifteen 
years  his  estate,  under  his  personal  care,  had  in- 
creased in  value  175,000.  His  letters,  which 
were  pronounced  by  contestants  childish  and  un- 
intelligible, were  produced  in  evidence  upon  the 
call  of  one  or  both  parties  to  the  proceeding.  A 
careful  comparison  of  the  correspondence  be- 
tween the  brothers,  which  was  thus  disclosed, 
compels  the  observation  that  whatever  indica- 
tions of  sanity  may  be  gathered  from  the  ability 
of  the  respective  writers  to  express  tliemselves 
coherently  and  with  some  regard  to  the  proprie- 
ties of  language,  must  be  placed  to  the  credit  of 
decedent.  Throughout  the  testimony  the  some- 
what remarkable  point  seems  to  have  been  pressed 
by  contestants  with  great  pertinacity,  that  the 
testator  devoted  to  his  wife  time  and  attention 
which  should  have  been  given  to  business,  and 
that  she  usurped  his  society  to  the  exclusion  of 
his  former  associates. 

In  the  attempt  to  reach  the  merits  of  this  case, 
it  has  been  deemed  unnecessary  to  discuss  the 
testimony  produced  by  the  proponent.  A  large 
number  of  witnesses  appeared  on  behalf  of  the 
will,  whose  want  of  relationship  to  the  parties 
seemed  to  preclude  any  suspicion  of  interest. 
Their  evidence  was  a  flat  denial  of  every  material 
fact  alleged  by  the  contestants.  It  is  sufficient 
to  say  that  the  evidence  submitted  by  the  latter 
falls  far  short  of  raising  a  presumption  of  such 
mental  unsoundness  on  the  part  of  the  testator  as 
would  unfit  him  to  make  a  valid  bequest  of  his 
property;  it  is  equally  ineffective  in  showing 
that  any  influence  was  brought  to  bear  upon  him 
in  the  final  disposition  of  his  estate  which  de- 
stroyed his  free  agency.  This  was  the  test  ap- 
plied in  Browne  v,  Molliston  (3  Wh.  137), 
Leech  v.  Leech  (i  Phila.  244),  Tawney  v.  Long 
(26  P.  F.  S.  106),  and  kindred  cases,  and  it  is 
conclusive  of  the  present  inquiry. 

Indeed,  if  the  contestants'  case  exhibited  one 
defect  which  was  more  conspicuous  than  an- 
other, it  was  in  the  absence  of  all  evidence,  ex- 
cept the  circumstance  that  the  will  was  in  her 
favor,  to  show  that  the  wife  of  testator  had  any, 
even  the  slightest,  agency  in  its  framing.    On  the 


contrary,  it  was  distinctly  shown  that  the  will 
was  prepared  by  the  counsel  of  the  testator  from 
instructions  furnished  by  the  latter,  and  was 
given  into  his  custody  and  retained  by  him.  We 
cannot  believe,  that  in  preferring  the  claims  of 
his  wife  and  adopted  grandchild,  to  those  of  col- 
lateral kinsmen,  the  testator  displayed  either  im- 
becility or  want  of  natural  affection.  And  in  the 
absence  of  all  recorded  authority  in  its  favor,  we 
cannot  assent  to  the  proposition  that  a  testator 
who  defers  to  the  opinion  of  his  wife,  in  the  be- 
lief that  her  judgment  is  superior  to  his  own,  pre- 
cludes her  from  becoming  an  object  of  his 
bounty  by  raising  the  presumption  that  the  will 
by  which  he  sought  to  express  his  gratitude,  was 
procured  by  undue  influence. 

The  petition  is  dismissed  at  the  costs  of  the 
appellants,  and  the  demand  for  an  issue  is  re- 
fused. 

Opinion  by  Ashman,  J. 


Winittts  ^tateiJ  g^tipreme 
Court. 


No.  711.  Oct.  a2, 1879. 

The  United  States  v.  Stefiens. 

Same  v.  Wittemann. 

No.  719. 

The  United  States  v.  Johnson  et  aL 

Constitutional  law — Trade-marks — Acts  of  Con- 
gress relating  thereto  are  unconstitutional — 
Whether  Congress  may  enact  limited  laws 
regulating  the  use  of  trade-marks  in  commerce 
with  foreign  nations  and  among  the  several 
States — Power  of  the  Government  to  make 
treaties  relcUing  to  trade-marksy  not  decided— 
Acts  of  Congress  of  July  8y  1870,  and  August 
I4y  1876 — Revised  Stats.,  sections  49J7  to 
4947/  ^9  U.  S,  Stats,  141 — Constitution  of 
U.  S,f  Art,  /.,  section  8,  clauses  4  and  9 — 
Common-law  and  statute  jurisdiction  in  the 
several  States,  relating  to  trade-marks,  remain 
ew  heretofore. 

Defendants  being  indicted  for  violation  of  the  statutes  of 
the  United  States  relating  to  the  registration  and  protection 
of  trade-marks,  the  Circuit  Judges  of  the  Courts  where  the 
indictments  were  pending  were  divided  in  opinion  as  to 
the  constitutionality  of  those  laws,  and  certified  that  divi- 
sion 10  the  Supreme  Court : 

Held  by  the  Court  that: 

I.  Prc^rty  in  trade-marks  has  long  been  recognised 
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and  protected  by  the  common  law  and  k^  the  statutes  of 
the  States,  and  does  not  owe  its  existence  to  the  Aa  of 
Congress  providing  for  their  registration  in  the  Patent 
Office. 

2.  A  trade-mark  is  neither  an  invention  or  discovery, 
nor  the  writing  of  an  author  within  the  meaning  of  the 
clause  of  the  Constitution  in  regard  to  secunng  to  authors 
and  inventors  the  exclosire  use  of  their  writings  and  dis- 
coveries. 

3.  As  a  regulation  of  commerce,  if  trade-marks  can  be 
in  any  case  the  subject  of  congressional  action,  that  action 
is  limited  by  the  Constitution  to  their  use  in  '*  commerce 
with  foreign  nations,  among  the  several  States,  and  with 
the  Indian  tribes." 

4.  The  legislation  of  Congress  in  regard  to  tradermarks 
contains  nothing  in  its  terms,  or  in  its  essential  character, 
which  looks  to  a  regulation  thus  limited,  but  in  its  language 
it  embraces,  and  was  intended  to  embrace,  all  commerce, 
including  that  between  citizens  of  the  same  State. 

5.  As  the  statute  is  so  framed  that  it  is  impossible  to 
separate  that  which  has  reference  to  commerce  within  its 
control  and  that  which  is  not,  and  as  Congress  certainly 
did  not  intend  to  pass  the  limited  registration  law  which 
such  a  construction  would  imply,  the  whole  legislation 
must  fall,  as  being  void  for  want  of  constitutional  au- 
thority. 

The  first  two  of  the  above  named  cases  were 
heard  together,  on  certificates  of  division  in 
opinion  between  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of 
New  York.  They  were  indictments  charging 
the  defendants  with  violation  of  the  Act  of  Con- 
gress approved  August  14,  1876,  entitled  **An 
Act  to  punish  the  counterfeiting  of  trade-mark 
goods,  and  the  sale  or  dealing  in  of  trade-mark 
goods."  The  trade-marks  involved  are  owned 
by  the  firm  of  Mumm  &  Co.,  of  Rheims, 
France,  manufacturers  of  champagne.  The  ac- 
cused were  label-makers,  and  had  sold  thousands 
of  copies  of  spurious  Mumm  &  Co.  labels  to 
bottlers  of  American  champagnes.  The  single 
question  in  each  case  was  whether  the  Act  of 
August  14,  1876,  under  which  these  indictments 
are  found,  can  be  upheld,  wholly  or  in  part,  as  a 
law  necessary  and  proper  for  carrying  into  exe- 
cution any  of  the  powers  vested  in  Congress  by 
the  Constitution  of  the  United  States. 

Deoens  (Attorney-General),  for  plaintiff. 

[No  counsel  appeared  contra,] 

The  case  of  United  States  v,  Johnson  et  al, 
came  up  on  a  certificate  of  division  in  opinion 
between  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio. 
This  case,  like  the  two  immediately  preceding, 
presented  the  question  whether  the  Act  of  Con- 
gress providing  for  the  pimishment  of  the  coun- 
terfeiting of  tradermarks  is  constitutional.  It 
also  involved  indirectly  the  constitutionality  of 
Sections  4937  to  4947  of  the  Revised  Statutes, 
providing  for  the  registration  of  trade-marks  and 
furnishing  remedies  for  their  infringement. 


Devens  (Attorney-General"),  for  plaintiff. 

George  Hoadly^  for  defendants. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  Court,  Nov.  18,  1879. 

The  three  cases  whose  titles  stand  at  the  head 
of  this  opinion  are  criminal  prosecutions  for  vio-r 
lations  of  what  is  known  as  the  trade-mark  legis- 
lation of  Congress.  The  first  two  are  indictments 
in  the  Southern  District  of  New  York,  and  the 
last  is  an  information  in  the  Southern  District  of 
Ohio.  In  all  of  them  the  Judges  of  the  Circuit 
Courts  in  which  they  are  pending  liave  certified 
to  ia  difference  of  opinion  on  what  is  substan- 
tially the  same  question :  Are  the  Acts  of  Con- 
gress on  the  subject  of  trade-marks  founded  on 
any  rightful  authority  in  the  Constitution  of  the 
United  States? 

The  entire  legislation  of  Congress  in  regard 
to  trade-marks  is  of  very  recent  origin.  It  is 
first  seen  in  sections  77  to  84,  inclusive,  of  the 
Act  of  July  8,  1870,  entitled  **An  Act  to  revise, 
consolidate,  and  amend  the  statutes  relating  to 
patents  and  copyrights."  The  part  of  this  Act 
relating  to  trade-marks  is  embodied  in  chapter 
2,  title  60,  sections  4937  to  4947  of  the  Revised 
Statutes.  It  is  sufl&cient  at  present  to  say  that 
they  provide  for  the  registration  in  the  Patent 
Office  of  any  device  in  the  nature  of  a  trade- 
mark to  which  any  person  has  by  usage  estab- 
lished an  exclusive  right,  or  which  the  person  so 
registering  intends  to  appropriate  by  that  act  to 
his  exclusive  use ;  and  they  make  the  wrongful 
use  of  a  trade-mark,  so  registered,  by  any  other 
person,  without  the  owner's  permission,  a  cause  of 
action  in  a  civil  suit  for  damages.  Six  years  later 
we  have  the  Act  of  August  14,  1876  (19  U.  S. 
Statutes,  141),  pimishing  by  fine  and  imprison- 
ment the  fraudulent  use,  sale,  and  counterfeiting 
of  trade-marks  registered  in  pursuance  of  the 
statutes  of  the  United  States,  on  which  the  in- 
formation and  indictments  are  founded  in  the 
causes  before  us. 

The  right  to  adopt  and  use  a  symbol  or  device 
to  distinguish  the  goods  or  property  made  or 
sold  by  the  person  whose  mark  it  is,  to  the  ex- 
clusion of  the  use  of  that  symbol  by  all  other 
persons,  has  been  long  recognized  by  the  com- 
mon-law and  chancery  courts  of  England  and  of 
this  country,  and  by  the  statutes  of  some  of  the 
States.  It  is  a  property  right,  for  which  damages 
may  be  recovered  in  an  action  at  law,  and  the 
violation  of  which  will  be  enjoined  by  a  court  of 
equity,  with  compensation  for  past  infringement. 
This  property  and  the  exclusive  right  to  its  use 
were  not  created  by  the  Act  of  Congress,  and 
do  not  now  depend  upon  that  Act  for  their  en- 
forcement. The  whole  system  of  trade-mark 
property  and  the  civil  remedies  for  its  protection 
existed  long  anterior  to  the  Act  of  Congress, 
and  remain  in  full  force  since  its  passage.  These 
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propositions  are  so  well  understood  as  to  need 
no  citation  of  authorities  or  elaborate  argument 
to  prove  them. 

The  property  in  trade-marks  and  the  right  to 
their  exclusive  use,  resting  on  the  laws  of  the 
States  in  the  same  manner  that  other  property 
does,  and  depending,  like  the  great  body  of  the 
rights  of  person  and  of  property,  for  their  se- 
curity and  protection  on  those  laws,  the  power 
of  Congress  to  legislate  on  the  subject,  to  estab- 
lish the  conditions  on  which  these  rights  shall 
depend,  the  period  of  their  duration,  and  the 
legal  remedies  for  their  protection,  if  such  power 
exist  at  all,  must  be  found  in  some  clause  of  the 
Constitution  of  the  United  States,  the  instru- 
jnent  which  is  the  source  of  all  the  powers  that 
Congress  can  lawfully  exercise. 

In  the  argument  of  these  cases  this  seems  to 
be  conceded,  and  the  advocates  for  the  validity 
of  the  Acts  of  Congress  on  this  subject  point  to 
two  clauses  of  that  instrument,  in  one  or  in  both 
of  which,  as  they  assert,  sufficient  warrant  may 
be  found  for  this  legislation. 

The  first  of  these  is  the  eighth  clause  of  sec- 
tion 8  of  the  first  article  of  the  Constitution. 
That  section,  manifestly  intended  to  be  an  enu- 
meration of  the  powers  expressly  granted  to 
Congress,  and  closing  with  the  declaration  of  a 
rule  for  the  ascertainment  of  such  powers  as  are 
necessary  by  way  of  implication  to  carry  into 
efficient  operation  those  expressly  given,  author- 
izes Congress,  by  the  clause  referred  to,  **  to 
promote  the  progress  of  science  and  useful  arts 
by  securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective 
writings  and  discoveries." 

As  the  first  and  only  attempt  by  Congress  to 
regulate  the  right  of  trade-marks  is  to  be  found 
in  the  Act  to  which  we  have  referred,  entitled 
*  *  An  Act  to  revise,  consolidate,  and  amend  the 
statutes  relating  to  patents  and  copyrights," 
terms  which  have  long  since  become  technical 
as  referring,  the  one  to  inventions  and  the  other 
to  writings  of  authors,  it  is  a  reasonable  inference 
that  this  part  of  the  statute  also  was,  in  the 
opinion  of  Congress,  an  exercise  of  the  power 
found  in  that  clause  of  the  Constitution.  It 
may  also  be  safely  assumed  that,  until  a  critical 
examination  of  the  subject  in  the  courts  became 
necessary,  it  was  mainly,  if  not  wholly,  to  this 
clause  that  the  advocates  of  the  law  looked  for 
its  support. 

Any  attempt,  however,  to  identify  the  essen- 
tial characteristics  of  a  trade-mark  with  inven- 
tions and  discoveries  in  the  arts  and  sciences,  or 
with  the  writings  of  authors,  will  show  that  the 
effort  is  surrounded  with  insurmountable  difficul- 
ties. 

The  ordinary  trade -mark  has  no  necessary  re- 
lation to  invention   or  discovery.     The  trade- 


mark recognized  by  the  common  law  is  generallj 
the  growth  of  a  considerable  period  of  use  rather 
than  sudden  invention.  It  is  often  the  result  of 
accident  rather  than  design;  and  when  under 
the  Act  of  Congress  it  is  sought  to  establish  it 
by  registration,  neither  originality,  invention, 
discovery,  science,  nor  art  is  in  any  way.  essen- 
tial to  the  right  conferred  by  that  Act.  If  we 
should  endeavor  to  classify  it  under  the  head  of 
writings  of  authors,  the  objections  are  equally 
strong.  In  this,  as  in  regard  to  inventions,  there 
is  required  originality.  And  while  the  word 
writings  may  be  liberally  construed,  as  it  has 
been,  to  include  original  designs  for  engravings, 
prints,  etc.,  it  is  only  such  as  are  original  and 
are  founded  in  the  creative  powers  of  the  mind. 
The  writings  which  are  to  be  protected  are  the 
fruits  of  intellectual  labor,  embodied  in  the  form 
of  books,  prints,  engravings,  and  the  like.  The 
trade-mark  may  be,  and  generally  is,  the  adop- 
tion of  something  already  in  existence  as  the 
distinctive  symbol  of  the  party  using  it.  At 
common  law  the  exclusive  right  to  it  grows  out 
of  the  use  of  it,  and  not  its  mere  adoption.  By 
the  Act  of  Congress  this  exclusive  right  attaches 
upon  registration.  But  in  neither  case  does  it 
depend  upon  novelty,  upon  invention,  upon  dis- 
covery, or  upon  any  work  of  the  brain.  It  re- 
quires no  fancy  or  imagination,  no  genius,  no 
laborious  thought.  It  is  simply  founded  on 
priority  of  appropriation.  We  look  in  vain  in 
the  statute  for  any  other  qualifications  or  condi- 
tion. If  the  symbol,  however  plain,  simple,  old, 
or  well  known,  has  been  first  appropriated  by 
the  claimant  as  his  distinctive  trade-mark,  he 
may  by  registration  secure  the  right  to  its  exclu- 
sive use.  While  such  legislation  may  be  a  judi- 
cious aid  to  the  common  law  on  the  subject  of 
trade-marks,  and  may  be  within  the  competency 
of  legislatures  whose  general  powers  embrace 
that  class  of  subjects,  we  are  unable  to  see  any 
such  power  in  the  constitutional  provision  con- 
cerning authors  and  inventors  and  their  writings 
and  discoveries. 

The  other  clause  of  the  Constitution  supposed 
to  supply  the  requisite  authority  in  Congress  is 
the  third  of  the  same  section,  which,  read  in 
connection  with  the  granting  clause,  is  as  fol- 
lows : — 

The  Congress  shall  have  power  to  regulate  canxmeroe 
with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes. 

The  argument  is  that  the  use  of  a  trade-mark 
— that  which  alone  gives  it  any  value — ^is  to 
identify  a  particular  class  or  quality  of  goods  as 
the  manufacture,  produce,  or  property  of  the 
person  who  puts  them  in  the  general  market  for 
sale  j  that  the  sale  of  the  article  so  distinguished 
is  commerce ;  that  the  trade-mark  is,  therefore, 
a  useful  and  valuable  aid  or  instrument  of  corn- 
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merce,  and  its  regulation  by  virtue  of  the  above 
provision  of  the  Constitution  belongs  to  Con- 
gress, and  that  the  Act  in  question  is  a  lawful 
exercise  of  this  power. 

It  is  not  every  species  of  property  which  is 
the  subject  of  commerce,  or  which  is  used  or 
even  essential  in  commerce,  which  is  brought  by 
this  clause  of  the  Constitution  within  the  control 
of  Congress.  The  barrels  and  casks,  the  bottles 
and  boxes,  in  which  alone  certain  articles  of 
commerce  are  kept  for  safety,  and  by  which  their 
contents  are  transferred  from  the  seller  to  the 
buyer,  do  not  thereby  become  subjects  of  con- 
gressional legislation  more  than  other  property. 
(Nathan  v,  Louisiana,  8  How.  73.)  In  the  case 
of  Paul  r.  Virginia  (8  Wallace,  168),  this  Court 
held  that  a  policy  of  insurance  made  by  a  cor- 
poration of  one  State  on  property  situated  in 
another  was  not  an  article  of  commerce,  and  did 
jiot  come  within  the  purview  of  the  clause  of  the 
Constitution  we  are  considering.  **They  are 
not,'*  says  the  Court,  **  commodities  to  be 
shipped  or  forwarded  from  one  State  to  another 
and  then  put  up  for  sale."  On  the  other  hand, 
in  the  case  of  Almy  r.  The  State  of  California 
(24  How.  169),  it  was  held  that  a  stamp-duty 
imposed  by  the  Legislature  of  California  on  bills 
of  lading  for  gold  and  silver  transported  from 
any  place  in  that  State  to  another  out  of  the 
State  was  forbidden  by  the  Constitution  of  the 
United  States,  because  such  instruments  were  a 
necessity  to  the  transaction  of  commerce,  and 
the  duty  was  a  tax  upon  exports. 

The  question,  therefore,  whether  the  trade- 
mark bears  such  a  relation  to  commerce  in  gene- 
ral terms  as  to  bring  it  within  congressional 
control,  when  used  or  applied  to  the  classes  of 
commerce  which  fall  within  that  control,  is  one 
which,  in  the  present  case,  we  propose  to  leave 
undecided.  We  adopt  this  course  because,  when 
this  Court  is  called  on  in  the  course  of  the  ad- 
ministration of  the  law  to  consider  whether  an 
Act  of  Congress  or  any  other  department  of  the 
Government  is  within  the  constitutional  au- 
thority of  that  department,  a  due  respect  for  a 
co-ordinate  branch  of  the  Government  requires 
that  we  shall  decide  that  it  has  transcended  its 
powers  only  when  that  is  so  plain  that  we  can- 
not avoid  the  duty. 

In  such  cases,  it  is  manifestly  the  dictate  of 
wisdom  and  judicial  propriety  to  decide  no  more 
than  is  necessary  to  the  case  in  hand.  That  such 
has  been  the  uniform  course  of  this  Court  in  re- 
gard to  statutes  passed  by  Congress  will  readily 
appear  to  any  one  who  will  consider  the  vast 
amount  of  argument  presented  to  us  assailing 
such  statutes  as  unconstitutional,  and  will  count, 
as  he  may  do  on  his  fingers,  the  instances  in 
which  this  Court  has  declared  an  Act  of  Con- 
gress void  for  want  of  constitutional  power. 


Governed  by  this  view  of  our  duty,  we  pro- 
ceed to  remark  that  a  glance  at  the  commerce 
clause  of  the  Constitution  discloses  at  once  (what 
has  been  often  the  subject  of  comment  in  this 
Court  and  out  of  it)  that  the  power  of  regulation 
there  conferred  on  Congress  is  limited  to  com- 
merce with  foreign  nations,  commerce  among 
the  States,  and  commerce  with  the  Indian  tribes. 
And,  while  bearing  in  mind  the  liberal  construc- 
tion, that  commerce  with  foreign  nations  means 
commerce  between  citizens  of  the  United  States 
and  citizens  and  subjects  of  foreign  nations,  and 
commerce  among  the  States  means  commerce 
between  the  individual  citizens  of  different  States, 
there  still  remains  a  very  large  amount  of  com- 
merce, perhaps  the  largest,  which,  being  trade  or 
traffic  between  citizens  of  the  same  State,  is  be- 
yond the  control  of  Congress. 

When,  therefore,  Congress  undertakes  to  enact 
a  law  which  can  only  be  valid  as  a  regulation  of 
commerce,  it  is  reasonable  to  expect  to  find  on 
the  face  of  the  statute,  or  from  its  essential  na- 
ture, that  it  is  a  regulation  of  commerce  with 
foreign  nations,  among  the  several  States,  or  with 
the  Indian  tribes.  If  it  is  not  so  limited  it  is  in 
excess  of  the  power  of  Congress.  If  its  main  pur- 
pose is  to  establish  a  regulation  applicable  to  all 
trade,  to  commerce  at  all  points,  Especially  if  it 
is  apparent  that  it  is  designed  to  govern  the  com- 
merce wholly  between  citizens  of  the  same  State, 
it  is  obviously  the  exercise  of  a  power  not  con- 
fided to  Congress. 

We  find  no  recognition  of  this  principle  in  the 
chapter  on  trade-marks  in  the  Revised  Statutes. 
We  would  naturally  look  for  this  in  the  descrip- 
tion of  the  class  of  persons  who  are  entitled  to 
register  a  trade -mark  or  in  reference  to  the  goods 
to  which  the  trade-mark  should  be  applied.  If, 
for  instance,  it  described  persons  engaged  in 
commerce  between  the  different  States,  and  re- 
lated to  its  use  in  such  commerce,  it  would  be 
evident  that  Congress  believed  it  was  acting  under 
the  clause  of  the  Constitution  which  authorizes  it 
to  regulate  commerce  among  the  States.  So,  if 
when  the  trade-mark  has  been  registered,  Congress 
had  protected  its  use  on  goods  sold  by  a  citizen  of 
one  State  to  another,  or  by  a  citizen  of  a  foreign 
State  to  a  citizen  of  the  United  States,  it  would 
be  seen  that  Congress  was  at  least  intending  to 
exercise  the  power  of  regulation  conferred  by 
that  clause  of  the  Constitution.  But  no  such 
idea  is  found  or  suggested  in  the  statute.  Its 
language  is:  "  Any  person  or  firm  domiciled  in 
the  United  States,  and  any  corporation  created 
by  the  United  States,  or  of  any  State  or  Terri- 
tory thereof,'*  or  any  person  residing  in  a  foreign 
country  which,  by  treaty  or  convention,  affords 
similar  privileges  to  our  citizens,  may,  by  regis- 
tration, obtain  protection  for  his  trade-mark. 
Here  is  no  requirement  that  such  person  shall  be 
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engaged  in  the  kind  of  commerce  which  Congress 
is  authorized  to  regulate.  It  is  a  general  declara- 
tion that  anybody  in  the  United  States,  and  any- 
body in  any  other  country  which  permits  us  to 
do  the  like,  may,  by  registering  a  trade-mark, 
have  it  fully  protected.  So,  while  the  person 
registering  is  required  to  furnish  **  a  statement  of 
the  class  of  merchandise,  and  the  particular  de- 
scription of  the  goods  comprised  in  such  class,  by 
which  the  trade-mark  has  been  or  is  intended  to 
be  appropriated,*'  there  is  no  hint  that  it  is  goods 
to  be  transported  from  one  State  to  another,  or 
between  the  United  States  and  foreign  countries. 
Section  4932  is  intended  to  impose  some  restric- 
tion upon  the  Commissioner  of  Patents  in  the 
matter  of  registration,  but  no  limitation  is  sug- 
gested in  regard  to  persons  or  property  engaged 
in  the  different  classes  of  commerce  mentioned 
in  the  Constitution.  When  we  come  to  the  reme- 
dies provided  by  the  Act  for  infringement  of  the 
rights  of  the  owner  of  the  registered  trade-mark, 
there  is  no  restriction  of  the  right  of  action  or 
suit,  to  a  case  of  trade-mark  used  in  foreign  or 
inter-State  commerce. 

It  is,  therefore,  manifest  that  no  such  distinc- 
tion is  found  in  the  Act,  but  that  its  broad  pur- 
pose was  to  establish  a  universal  system  of  trade- 
mark registration  for  the  benefit  of  all  who  had 
already  used  a  trade-mark,  or  who  wished  to  adopt 
one  in  the  future,  without  regard  to  the  character 
of  the  trade  to  which  it  was  to  be  applied  or  the 
locaHty  of  the  owner,  with  the  solitary  exception 
that  those  who  resided  in  foreign  countries  which 
extended  no  such  privileges  to  us  were  excluded 
from  them  here. 

It  has  been  suggested,  that,  if  Congress  has 
power  to  regulate  trade-marks  used  in  commerce 
with  foreign  nations  and  among  the  several 
States,  these  statutes  shall  be  held  valid  in  that 
class  of  cases,  if  no  further.  To  this  there  are 
two  objections :  First,  the  indictments  in  these 
cases  do  not  show  that  the  trade-marks  which 
are  wrongfully  used  were  trade-marks  used  in 
that  kind  of  commerce ;  secondly,  while  it  may 
be  true  that  when  one  part  of  a  statute  is  valid 
and  constitutional  and  another  part  unconstitu- 
tional and  void,  the  Court  may  enforce  the  valid 
part  where  they  are  distinctly  separable,  so  that 
each  can  stand  alone,  it  is  not  within  the  judicial 
province  to  give  to  the  words  used  by  Congress  a 
narrower  meaning  than  they  are  manifestly  in- 
tended to  bear,  in  order  that  crimes  may  be  pun- 
ished which  are  not  described  in  language  that 
brings  them  within  the  constitutional  power  of 
that  body.  This  precise  point  was  decided  in 
the  case  of  the  United  States  v,  Reese  (2  Otto, 
221).  In  that  case  Congress  had  passed  a  statute 
punishing  election  officers  who  should  refuse  to 
any  person  lawfully  entitled  to  do  so  the  right  to 
cast  his  vote  at  an  election.     This  Court  was  of 


opinion  that,  as  regarded  the  section  of  the  statute 
then  under  consideration.  Congress  could  only 
punish  such  denial  when  it  was  on  account  of 
race,  color,  or  previous  condition  of  servitude* 
It  was  urged,  however,  that  the  more  general  de- 
scription of  the  offence  included  the  more  limited 
one,  and  that  the  section  was  valid  where  such 
was  in  fact  the  cause  of  the  denial.  But  the  Court 
said  through  the  Chief  Justice : — 

"  We  are  not  able  to  reject  a  part  which  is  im- 
constitutional  and  retain  the  remainder,  because 
it  is  not  possible  to  separate  that  which  is  consti- 
tutional, if  there  be  any  such,  from  that  which  is 
not.  The  proposed  effect  is  not  to  be  attained 
by  striking  out  or  disregarding  words  that  are  in 
the  section,  but  by  inserting  words  that  are  not 
there  now.  Each  of  the  sections  must  stand  as  a 
whole  or  fall  together.  The  language  is  plain. 
There  is  no  room  for  construction,  unless  it  be  as 
to  the  effect  of  the  Constitution.  The  question, 
then,  to  be  determined  is  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute  so 
as  to  make  it  specific,  when  as  expressed,  it  is 
general  only.  ...  To  limit  this  statute  as 
now  asked  for  would  be  to  make  a  new  law,  not  to 
enforce  an  old  one.    This  is  no  part  of  our  duty." 

If  we  should,  in  the  case  before  us,  undertake 
to  make  by  judicial  construction  a  law  which 
Congress  did  not  make,  it  is  quite  probable  we 
should  do  what,  if  the  matter  were  now  before 
that  body,  it  would  be  unwilling  to  do,  namely, 
make  a  trade-mark  law  which  is  only  partial  in 
its  operation,  and  which  would  complicate  the 
rights  which  parties  would  hoW  in  some  instances 
under  the  Act  of  Congress  and  in  others  under 
State  law.  (Cooley  on  Cons.  Limitations,  178, 
179;  Commonwealth  «^.  Hitchings,  5  Gray,  485.) 

In  what  we  have  here  said  we  wish  to  be  un- 
derstood as  leaving  the  whole  question  of  the 
treaty-making  power  of  the  General  Government 
over  trade-marks  and  the  duty  of  Congress  to 
pass  any  laws  necessary  to  carry  such  treaties  into 
effect  imtouched. 

While  we  have  in  our  references  in  this  opinion 
to  the  trade-mark  legislation  of  Congress  had 
mainly  in  view  the  Act  of  1870  and  the  civil 
remedy  which  that  Act  provided,  it  was  because 
the  criminal  offences  described  in  the  Act  of 
1876  are  by  their  express  terms  solely  referable 
to  frauds,  counterfeits,  and  unlawful  use  of  trade- 
marks which  have  been  registered  under  the  pro- 
visions of  the  former  Act.  If  that  Act  is  uncon- 
stitutional, so  that  the  registration  under  it  confers 
no  lawful  right,  then  the  criminal  enactment  in- 
tended to  protect  that  right  falls  with  it. 

The  questions  in  each  of  these  cases  being  an 
inquiry  whether  these  statutes  can  be  upheld  in 
whole  or  in  part  as  valid  and  constitutional  must 
be  answered  in  the  negative,  and  it  will  be  so 
certified  co  the  proper  Circuit  Courts. 
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g)tipreme  Courts 


May,  '78,  26.  Jane  7,  1878. 

Chase  v.  Irvin's  Executors. 

Executors — Power  to  purchase  real  estate  to  pre- 
vent sacrifice  at  sheriff's  sale — Evidence  under 
Act  of  i86g — Ejectment  on  equitable  title — 

When  brought  without  tendering  unpaid  pur- 
chase-money — Record    of  prior    ejectment^ 

When  admissible  in  evidence. 

Where  a  judgment  belongs  to  a  decedent's  estate,  the 
executors  may,  in  order  to  promote  the  interests  of  the  es- 
tate and  save  the  security,  purchase  real  estate  at  a  sherifiPs 
sale. 

In  such  cases  the  title  Tests  in  them  extra  the  will,  and 
they  hold  it  not  as  executors  but  as  trustees  for  the  estate. 
Hence  in  an  ejectment  by  them  to  recover  the  land,  the 
Act  of  1869,  excluding  testimony  of  the  opposite  party 
where  executors  are  parties  to  the  record,  does  not  apply. 
But  under  the  provisions  of  the  said  Act,  where  the  as- 
signor of  the  title  claimed  by  the  trustees  is  dead,  the 
other  party  cannot  be  heard  to  prove  admissions  of  such 
deceased  assignor. 

A  tender  of  unpaid  purchase-money  is  not  a  prerequi- 
site to  an  ejectment  by  an  equitable  vendee,  where  the 
vendor  claiming  under  an  adverse  title  intrudes  on  the 
lawful  possession  of  his  vendee. 

The  admissibility  of  the  record  of  a  prior  ejectment,  as 
persuasive  evidence  on  the  question  in  issue,  depends  upon 
whether  the  same  title  was  passed  upon  in  that  action. 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Ejectment,  by  E.  A.  Irvin  and  James  B.  Gra- 
ham, executors  of  William  Irvin,  against  John 
M.  Chase,  for  one  hundred  acres  of  land  in  Knox 
Township,  Clearfield  County. 

The  plaintiffs  claimed  under  the  following 
title.  The  land  in  question  was  part  of  a  larger 
lot  surveyed  in  pursuance  of  a  warrant  dated 
Time  8,  1784,  to  William  King,  duly  returned 
into  the  proper  office  in  the  year  1785.  By 
divers  mesne  conveyances  the  one  hundred  acres 
in  dispute  became,  in  the  year  1835,  vested  in 
Isaac  Dunlap,  who,  by  indenture  diated  Decem- 
ber 26,  1842,  conveyed  the  same  to  Stacy  W. 
Thompson  and  Isaac  H.  Thompson.  In  1846 
the  lot  was  sold  as  the  property  of  the  Thomp- 
sons at  a  sheriff's  sale  under  a  judgment  obtained 
against  the  Thompsons  by  William  Irvin.  Said 
Irvin  became  the  purchaser,  and  a  sheriff's  deed 
was  duly  executed  to  him  May  14,  1846. 


On  September  19, 1859,  Stacy  W.  Thompson, 
having  at  that  time  no  title  to  the  land,  entered 
into  an  agreement  with  William  A.  Dunlap  to 
sell  him  the  said  lot  of  ground  for  f  800.  Of 
this  amount  one-half  was  paid,  and  the  residue 
yet  remains  due.  The  articles  of  agreement 
were  not  recorded.  On  June  11,  1864,  William 
Irvin,  the  owner  of  the  said  lot,  conveyed  the 
same  to  the  said  Stacy  W.  Thompson.  The 
title  thtis  obtained  by  Thompson  immediately 
passed  by  operation  of  law  and  vested  in  William 
A.  Dunlap  to  the  extent  of  his  right  under  the 
articles  of  agreement. 

In  1865  the  said  William  Irvin  obtained  a 
judgment  against  said  William  A.  Dunlap,  which 
became  a  lien  upon  Dunlap's  interest  in  the 
land.  Irvin  died  in  December,  1869.  The  lien 
of  the  judgment  was,  however,  kept  alive  till 
1874,  when  the  property  was  sold  thereunder  at 
sheriflTs  sale,  and,  in  order  to  prevent  a  sacrifice 
and  save  the  judgment,  was  bid  in  by  D.  L. 
Krebs,  attorney  for  plaintiffs,  to  whom  the 
sheriff's  deed  was  made.  This  title  was  trans- 
ferred by  Krebs  to  the  plaintiffs. 

The  defendant,  except  as  to  20  or  25  acres, 
claimed  the  whole  tract  by  virtue  of  a  survey 
made  in  1793,  in  pursuance  of  a  warrant  to 
George  Scuff.  This  survey  was  claimed  by  de- 
fendant not  to  conflict,  except  as  to  the  said  20 
or  25  acres,  with  the  King  survey,  which,  it  was 
alleged,  was  properly  located  elsewhere.  Plain- 
tiffs, on  the  other  hand,  alleged  that  the  two  sur- 
veys, except  as  to  the  said  20  or  25  acres,  were 
wholly  in  conflict.  Defendant  also  claimed  that 
part  of  the  "  King"  siurvey,  alleged  by  plaintiffs 
to  be  within  the  **  Scuff*'  survey,  by  virtue  of  a 
deed  from  Stacy  W.  Thompson  and  Isaac  Thomp- 
son to  John  M.  Chase,  dated  June  19,  1868. 
This  deed  was  recorded,  and  defendant  claimed 
that  he  was  a  bona  fide  purchaser,  without  notice 
of  Dunlap's  title  under  the  articles  of  agreement. 

Plaintiffs,  however,  showed  that  in  1859  Dun- 
lap had  entered  into  actual  occupation  of  a  part 
of  the  land,  and  that  defendant  had  actual  no- 
tice of  his  claim  of  title  thereto. 

Defendant  requested  the  Court  to  charge  that 
the  plaintiffs,  as  executors  of  William  Irvin,  had 
transcended  their  powers  and  duties  as  executors 
in  buying  in  this  property,  and  that,  therefore, 
they  were  not  authorized  to  bring  this  suit  in 
their  capacity  as  executors.  This  point  the  Court 
refused,  saying,  **  Where,  as  in  this  case,  the  tes- 
tator had  obtaine(l  a  judigment  which  became  a 
lien  on  the  land  of  the  defendant,  and  the  land 
was  about  to  be  sold  under  an  execution,  it  was 
the  duty  of  the  executors  to  step  in  and  purchase 
the  land,  to  prevent  it  being  sacrificed  by  a  sale 
at  an  undervalue,  and  hold  it  for  the  benefit  of 
the  estate.  Having  done  that  in  the  present  in- 
stance, they  did  not  transcend  their  powers  and 
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duties  as  executors.  They  would  hold  the  land 
in  trust  for  the  estate,  and  could  resort  to  an  ac- 
tion of  ejectment  to  recover  possession  of  the 
land  for  the  benefit  of  the  estate."  (3d  assign- 
ment of  error.) 

The  defendant,  John  M.  Chase,  was  offered 
as  a  witness  for  the  defence  to  prove  certain  ad- 
missions by  Isaac  Dunlap  and  Daniel  Bowman, 
under  both  of  whom  plaintiffs  claimed,  as  to  the 
relative  positions  of  the  ** Scuff*'  and  **King" 
surveys.  Also  to  show  certain  possession  of 
and  improvements  on  the  said  Scuff  tract  by  him 
the  said  Chase.  Objected  to,  for  the  reason  that 
William  Irvin  being  dead,  and  his  executors 
being  the  party  on  the  record,  the  defendant 
was  incompetent  to  testify  to  matters  occurring 
in  the  lifetime  of  William  Irvin ;  and,  for  the 
same  reason,  that  defendant  was  not  competent 
to  testify  to  things  occurring  in  the  lifetime  of 
Isaac  Dunlap,  deceased.  The  Court  sustained 
the  objection,  and  ruled  the  witness  incompetent. 
(7th  assignment  of  error.) 

The  defendant  requested  the  Court  to  charge : 
**The  plaintiffs  claim  title  through  William  A. 
Dunlap,  who  purchased  the  land  in  controversy 
from  Stacy  W.  Thompson,  by  articles  of  agree- 
ment, dated  September  19,  1859,  for  the  sum  of 
|8oo.  No  deed  having  been  made  to  them  or 
their  vendor,  they  have  at  most  but  an  equitable 
title,  and  cannot  recover  without  proving  that 
they  have  paid  all  the  purchase-money,  or  made 
a  tender  thereof  before  the  bringing  of  this  suit, 
and  unless  the  jury  are  satisfied  from  the  evi- 
dence that  this  was  done,  their  verdict  must  be 
for  the  defendant."  This  point  was  refused. 
(4th  assignment  of  error.) 

Defendant  offered  in  evidence  the  record  of  a 
suit  in  ejectment  brought  in  1859  by  John  M. 
Chase  v,  Stacy  W.  Thompson  et  aL,  for  the  land 
now  in  dispute,  also  a  writ  of  estrepement  in  the 
same  case,  and  a  record  of  the  Supreme  Court 
affirming  the  judgment  entered  thereon  for  the 
plaintiff.  This  was  offered  upon  the  question  of 
notice  of  Mr.  Chase's  claim  to  William  Dunlap, 
prior  to  his  purchase  from  Thompson,  and  as 
persuasive  evidence  upon  the  question  at  issue. 
Objected  to  as  irrelevant  and  improper.  Objec- 
tion sustained.     (6th  assignment  of  error.) 

The  Court  left  to  the  jury  the  question  as  to  the 
conflicting  lines  of  the  original  surveys,  instruct- 
ing them  that  if  in  conflict  they  must  find  for  the 
claimants  under  the  prior  survey,  and  also  the 
question  as  to  Chase's  notice  of  Dunlap's  equi- 
table title. 

The  jury  found  for  the  defendant,  the  land  to 
be  released  on  payment  by  plaintiffs  over  the  sum 
of  four  hundred  dollars  with  interest  from  No- 
vember 24,  1876;  two  hundred  dollars  to  be 
paid  on  June  i,  1877,  and  two  hundred  on  June 
I,  1878.    Judgment  was  entered  on  the  verdict, 


and  the  defendant  took  this  writ,  assigning  for 
error,  inter  alia^  the  answers  and  rulings  of  the 
Court  to  the  several  points  and  offers  of  testi- 
mony above  set  forth. 

Murray  and  Gordon^  for  plaintiffs  in  error. 
Executors  can  do  nothing  unless  specially  au- 
thorized by  will  or  by  statute. 

Chew's  Executors  v.  Chew,  4  Casey,  17. 
*  Ross  r.  Barclay,  6  Harris,  183. 
Waters  v,  Margenim,  10  Sm.  44. 
EsUte  Charles  Hepburn,  8  Phiia.'  207. 

The  cases  of  Billington's  Appeal  (3  Kawle, 
55)  and  of  Oeslager  v,  Fisher  (2  Barr,  469)  were 
decided  on  account  of  their  peculiar  circum- 
stances. 

The  action  should  have  been  brought,  if  at  all, 
by  the  heirs,  not  the  executors. 

Beale's  Executors  t^.  Commonwealth,  17  S.  &  R.  392. 
Thompson  v,  Adams,  5  Sm.  483. 

Neither  William  Irvin  nor  Isaac  Dunlap  were 
assignors  of  a  contract  or  chose  in  action  within 
the  meaning  of  the  Act  of  1869. 

Karns  v.  Tanner,  16  Sm.  304. 

Hanna  v,  Wray,  27  Sm.  29. 

Mann  v,  Wieand,  4  Weekly  Notes,  id. 

Slandbridge  v,  Catanach,  Id.  177. 

Gyger's  Appeal,  24  Sm.  48. 

McFerren  v,  Mt.  Alto  Iron  Co.,  26  Sm.  1S8. 

The  fact  that  executors  are  parties  to  the  record 
should  not  have  excluded  defendant's  testimony ; 
the  Act  of  1869  was  not  intended  to  apply  to 
ca.ses  like  the  present.  At  any  rate  plaintifis  are 
not  acting  in  this  suit  as  executors. 

Plaintiffs  were  bound,  holding  only  an  equi- 
table title,  to  tender  the  unpaid  purchase-mcmey 
before  suit  brought. 

Snyder  v,  Wolfley,  8  S.  &  R.  332. 

Thomas  v,  Wright,  9  S.  &  R.  87. 

Chahoon  v,  HoUenback,  16  S.  &  R.  433. 

Smith  V.  Webster,  2  Watts,  486. 

Gore  V.  Kinney,  10  Watts,  140. 

Cadwalader  v.  Berkheiser,  8  Casey,  43. 

The  record  of  the  former  ejectment  should 
have  been  admitted  as  evidence  of  notice  to 
Dunlap. 

Murphy  v.  Nathans,  10  Wright,  514. 

Bolin  V,  Connelly,  23  Sm.  336. 

Billington  v.  Welsh,  5  Binn.  132. 

Keeler  v,  Vantuyle,  6  Barr,  253. 

And  also  as  persuasive  evidence  as  to  the  point 
at  issue. 

Koons  f .  Hartman,  7  Watts,  25. 
Wilson  V.  Bigger,  7  W.  &  S.  117. 
Levers  v.  Van  Buskirk,  4  Barr,  315. 
Beck's  Ex.  v.  Graybill,  4  Ca.sey,  66. 
Soper  V,  Guernsey,  21  Sm.  222. 

Wallace  &*  Krebs  and  McEnally  &»  Mc  Curdy, 
for  defendants  in  error. 

The  executors  acted  within  the  scope  of  their 
duty. 

Bonsairs  Appeal,  I  Rawie,  266. 
Billington's  Appeal,  3  Rawle,  48. 
Oeslager  v,  Fisher,  2  Barr,  467. 
NefTs  Appeal,  7  Sm.  91. 
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The  plaintifis  being  executors,  defendant  was 
not  a  competent  witness. 

Taylor  v.  Kelly,  30  Sm.  95. 
Where  a  vendor  acts  in  bad  faith  by  giving 
possession  of  property,  already  sold  under  articles, 
to  a  third  party,  the  equitable  owner  may  bring 
ejectment  without  tendering  unpaid  purchase- 
money. 

Harris  v.  Bell,  10  S.  A  R.  39. 

D' Arras  v.  Keyser,  2  Casey,  249. 

Gregg  V.  Patterson,  9  W.  &  S.  ao8. 

Dixon  V,  Oliver,  5  Watts,  509. 

Keller  v.  Auble,  8  Sm.  410. 
The  record  of  the  fortner  ejectment  suit  offered 
in  evidence  was  whplly  improper  and  irrelevant. 

June  17,  1878.  The  Court.  In  order  to 
save  a  judgment  belonging  to  the  estate  of  Wil- 
liam Irvin,  the  executors  above  named  took  an 
assignment  from  Mr.  Krebs,  their  attorney,  of  a 
sheriff's  deed  for  the  land  in  suit,  which  had  been 
sold  as  the  property  of  William  A.  Dunlap  on  an 
execution  issued  upon  a  judgment  belonging  to 
J.  B.  Graham  and  son.  This  was  altogether 
proper,  and  the  title  being  in  this  manner  vested 
in  Irvin  and  Graham,  they  were  the  proper  per- 
sons to  institute  and  maintain  this  suit. 

But  as  the  title  to  the  land  vested  in  them 
extra  the  will  of  the  testator,  they  hold  not  as 
executors  but  as  trustees ;  the  trust  arising  from 
the  duty  and  good  faith  due  from  them  to  the 
estate  intrusted  to  their  care.  The  action,  then, 
not  being  one  by  executors  it  does  not  for  this 
reason  fall  within  the  proviso  of  the  Act  of  1869, 
and  had  there  been  nothing  else  in  the  way,  the 
defendant  might  have  been  admitted  as  a  witness 
in  his  own  behalf.  But  the  offer,  covered  by 
the  defendant's  seventh  assignment,  proposed 
proof,  by  Chase,  of  the  declarations  of  Isaac 
Dunlap,  the  deceased  assignor  of  the  title  claimed 
by  the  plaintiffs,  as  to  the  lines  of  the  land  in 
controversy.  In  other  words.  Chase  himself  being 
witness,  proposed  to  make  title  in  himself  through 
the  declarations  of  a  grantor  of  the  plaintiffs,  that 
grantor  being  dead.  But  this  was  within  the 
proviso  of  the  statute  as  interpreted  by  the  case 
ofKamsz^.  Tanner  (16  P.  F.  Smith,  297),  and 
was  therefore  properly  rejected. 

The  defendant's  sixth  point  was  well  ruled. 
Whilst  it  is  undoubtedly  true,  that  one  claiming 
the  equitable  title  to  land,  as  against  his  vendor, 
who  is  rightfully  in  possession  and  to  whom  the 
purchase  money  has  not  been  fully  paid,  cannot 
recover  in  ejectment  without  a  tender  of  such 
purchase  money  first  having  been  made,  yet  such 
is  not  the  rule  where  the  vendor,  claiming  under 
an  adverse  title,  intrudes  upon  the  lawful  posses- 
sion of  his  vendee.  (Harris  v.  Bell,  10  S.  &  R. 
39.)  In  such  case,  full  justice  is  done  by  a  con- 
ditional verdict  such  as  the  Court  directed  in  the 
present  case. 


The  next,  and  only  other  assignment  which 
we  think  necessary  to  notice,  is  the  sixth.  This 
covers  the  rejection  of  the  record  of  the  Court 
of  Common  Pleas  of  Clearfield  County,  show- 
ing an  action  of  ejectment  brought  to  January 
term,  1859,  by  John  M.  Chase  against  Stacy  W. 
Thompson  ft  aL^  in  which  there  was  a  verdict 
for  the  plaintiff  on  the  22d  of  June,  1866.  This 
was  offered  as  notice  to  William  A.  Dunlap  of 
Chase's  claim  prior  to  his  purchase  from  Thomp- 
son, and  as  persuasive  evidence  on  the  question 
an  issue. 

The  first  part  of  this  proposition  amounts  to 
nothing,  for,  at  the  time' of  Dunlap's  purchase, 
the  claim  of  Chase  was  adverse  to  the  title  under 
which  Dunlap  held  and  unconnected  with  it,  so 
that  the  question  of  notice  was  not  in  the  case, 
since  if  Chase  were  entitled  to  the  property 
under  his  Scuff  tide  he  would  recover  without 
regard  to  whether  his  adversaries  had  or  had  not 
notice.  As  to  the  latter  part  of  the  offer,  that 
must  depend  upon  whether  or  not  the  plaintiff 's 
title  was  passed  upon  in  that  action.  To  ascer- 
tain this  we  must  revert  to  that  title.  It  seems 
that  the  property  in  controversy  was  covered  by 
a  warrant  from  the- Commonwealth  to  William 
King  dated  June  8,  1784,  which  was  duly  sur- 
veyed and  returned  to  the  land  office  in  1785. 
Afterwards  in  1835  one  hundred  acres  of  the 
land  covered  by  the  above-named  warrant  vested 
in  Isaac  Dunlap,  who,  on  the  25th  of  December, 
1842,  conveyed  the  same  to  Stacy  W.  and  Isaac 
Thompson.  In  1846  Willam  Irvin  bought  this 
property  at  a  sheriff's  sale  upon  a  judgment 
which  he  held  against  the  Thompsons. 

Whilst  Irvin  thus  held  the  land  Stacy  W. 
Thompson  agreed,  by  articles,  dated  September 
19,  1859,  to  sell  the  same  to  William  A.  Dunlap, 
whose  equity,  as  we  have  already  shown,  the 
plaintiffs  now  own;  and  in  1864  William  Irvin 
reconveyed,  by  deed,  to  Thompson,  Dunlap's 
vendor.  On  the  other  hand,  at  the  time  of  the 
trial  of  the  ejectment,  in  1866,  the  defendant. 
Chase,  claimed  title  under  a  warrant  to  one 
George  Scuff,  surveyed  in  1793,  and  he  after- 
wards, June  19,  1868,  obtained,  from  the 
Thompsons  a  deed  for  their  interest  in  the  pre- 
mises now  in  dispute. 

It  is  thus  apparent,  that  at  the  time  of  the 
commencement  of  the  ejectment,  mentioned  in 
the  defendant's  offer,  Stacy  W.  Thompson  had 
no  title  to  the  land  then  claimed  by  Chase. 
Now  in  order  that  a  former  ejectment  may  have 
force  as  evidence  in  a  subsequent  suit,  it  is 
necessary  that  it  should  have  been  not  only 
between  the  same  parties  and  for  the  same  land 
but,  also,  that  it  should  have  involved  the  same 
title.  (Treaster  v,  Fleisher,  7  W.  &  S.  137  ) 
Here,  however,  the  title  now  in  controversy  was 
not  involved  in  the  prior  ejectment,  inasmuch 
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as  Thompson  had  no  title  whatever  at  the  im- 
petration  of  that  writ.  It  is  true  that  having 
obtained  a  deed  from  Irvin  before  the  time  of 
the  trial,  he  might  have  used  it  as  he  might  have 
used  any  outstanding  title,  but,  as  at  tlmt  time, 
by  reason  of  his  previous  sale  to  Dunlap,  he 
had  but  the  legal  title,  the  verdict  could  only 
operate,  if  at  all,  upon  that  title. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '79,  no.  Feb.  5,  1879. 

Crawford  v.  Ford. 

Will'— Devise —  Construction  of— Remainders — 
Vested  and  contingent. 

It  is  now  settled  law  in  Pennsylvania  that  in  a  will 
the  words  "  when"  or  **upon"  in  a  gift  to  a  person  at  a 
certain  period,  if  preceded  by  a  limitation  of  the  estate, 
do  not  import  a  contingency,  but  the  estate  vests  from  the 
death  of  the  testator. 

The  testator  devised  all  the  residue  of  his  estate  to 
trustees  to  "hold,  manage,  let,  and  demise"  the  real 
estate,  and  "  to  hold, invest,"  etc.,** the  personal  estate;" 
....  and  afler  applying  one- fourth  part  of  the  net  in- 
come to  keeping  down  incumbrances  and  discharging 
debts,  "  then  to  pay  over  the  whole  of  the  remainder  .  . 
.  .  to  my  dear  wile,  Elizabeth,  for  her  own  use  and  for 
the  maintenance  and  education  of  my  children,  .... 
until  the  eldest  of  them  shall  attain  the  age  of  twenty-one 
years,  and  upon  and  after  that  event"  such  child  was  to 
receive  a  specified  portion  of  income,  and  so  on  of  each 
child  as  he  or  she  came  of  age.  *'  And  upon  the  arrival 
of  the  youngest  of  my  surviving  children  at  full  age,  .... 
to  divide  the  whole  of  my  said  residuary  estate,  if  my  wife 

should  not  be  living in  equal  shares  among  all 

my  children  who  shall  then  be  living,  and  the  issue  of 
such  of  them  as  may  survive  me  and  then  be  dead." 
John,  the  testator's  oldest  son,  died  during  the  minority  of 
Thomas,  the  youngest  son,  leaving  a  will : 

Held^  that  the  estate  of  John  was  a  vested  remainder, 
and  that  the  executors  and  trustees  under  his  will  were 
entitled  to  the  income  acctuing  after  his  death  and  before 
division. 

Womrath  v,  McCormick,  i  Sm.  504;  Manderson  v. 
Lukens,  11  Har.  31,  followed. 

Error  to  the  Common  Pleas  No.  2  of  Philadel- 
phia County. 

Amicable  action  in  debt.  Case  stated,  wherein 
Henry  C.  Ford  and  Frank  K.  Hippie,  execu- 
tors and  trustees  under  the  will  of  John  H.  Ed- 
wards, deceased,  were  plaintiffs,  and  George  L. 
Crawford,  substituted  trustee  under  the  will  of 
George  W.  Edwards,  deceased,  were  defendants, 
setting  forth  substantially  as  follows : — 

(i)  George  W.  Edwards,  father  of  John  H. 
Edwards,  died  August  27,  1861,  leaving  a  will, 
etc.,  by  which  he  provided,  inter  aiia,  as  fol- 
lows : — 

Thirdly,  I  gire,  devise,  and  bequeath  all  the  rest,  resi- 
due, and  remainder  of  my  estate,  real  and  personal,  what- 


soever and  wheresoever,  to  my  executors  hereinafter 
named  and  the  survivors  or  survivor  of  them,  and  the 
heirs,  executors,  administrators,  and  a<^igns  of  such  sur- 
vivor, upon  the  following  trusts  nevertheless,  that  is  to 
say,  upon  trust  to  hold,  manage,  let,  and  demise  the  real 
estate,  and  to  hold,  invest,  reinvest,  and  keep  invested 
my  personal  estate,  and  to  collect  and  receive  the  rents, 
income,  and  profits  thereof;  and  out  of  the  same  in  the 
first  place  to  pay  and  discharge  all  taxes,  charges,  ground- 
rents,  and  all  interest  upon  incumbrances  on  my  said 
estate,  together  with  all  charges  and  expenses  incident  to 
the  management  and  reasonable  repair  of  the  same  and  to 
this  trust. 

And  upon  further  trust,  after  paying  said  charges,  to 
apply  one-fourth  of  the  net  income  of  my  whole  estate,  as 
it  shall  accrue,  and  as  soon  as  it  shall  amount,  from  time 
to  time,  to  a  reasonable  sum,  to  the  payment  and  discharge 
of  my  debts  and  the  incumbrances  upon  my  reaJ  estate, 
and,  after  deducting  such  fourth  part,  then  upon  further 
trust  as  to  the  remainder  of  the  net  income  of  miy  said  es- 
tate, to  pay  over  the  whole  of  the  same  in  half-yearly  pay- 
ments, to  my  dear  wife,  Elizabeth  R.,  for  her  own  use,  and 
for  the  support,  maintenance,  and  education  of  my  chil- 
dren at  her  dbcretion,  until  the  eldest  of  them  shall  attain 
the  full  age  of  twenty-one  years ;  and  upon  and  after  that 
event,  to  pay  to  such  child,  in  half-yearly  payments,  a  fnU 
and  equal  share  (regard  being  had  to  the  number  of  my 
children  then  surviving)  of  two-thirds  of  the  said  three- 
fourths  of  the  net  income  of  my  estate,  until  the  division 
of  my  whole  estate,  as  hereafter  p-*ovided;  and  in  like 
manner  upon  and  after  the  arrival  of  each  of  my  other 
surviving  children  respectively  at  full  age,  upon  trust,  to 
pay  over  to  each  of  the  said  children,  so  coming  of  age, 
a  like  equal  share  of  the  said  two-thirds  of  three-fouiths 
of  the  remainder  of  the  said  net  income,  in  semi-annual 
payments,  as  aforesaid,  until  the  said  divbion  of  my  whole 
estate ;  and  upon  further  trust,  to  pay  the  remainder  of 
three-fourths  of  my  said  net  income,  not  so  becoming  pay> 
able  to  my  children  respectively,  to  my  said  wife,  Eliza- 
beth R.,  for  her  use,  and  the  maintenance  of  my  children, 
who  may  still  be  minors,  as  aforesaid ;  and  upon  the  arri- 
val of  the  youngest  of  my  surviving  children  at  full  age, 
then,  in  case  my  said  wife,  Elizabeth  R. ,  should  be  ttoi 
living,  upon  trust,  10  set  apart  and  hold  one-third  of  my 
residuary  estate,  real  and  personal,  for  the  use  of  my  said 
wife,  Elizabeth  R.,  for  and  during  the  term  of  her  natural 
life,  and  to  divide  the  remaining  two-thirds  of  my  said 
residuary  estate,  as  well  as  the  one  third  to  be  held  and 
set  apart  for  my  said  wife,  upon  her  death  (that  is,  the 
whole  of  my  said  residuary  estate,  if  my  said  wife  shoukl 
not  be  living  when  my  youngest  child  shall  come  of  age), 
in  equal  shares  and  proportions  among  all  my  chil(hen 
who  may  then  be  living  and  the  issue  of  such  of  them  as 
may  survive  me  and  may  then  be  dead ;  such  issue  taking, 
nevertheless,  such  share  only  as  their  parent  would  have 
taken  respectively  if  he  or  she  had  survived  until  the  time 
of  the  general  distribution  of  my  estate. 

The  testator  left  to  survive  him  a  widow, 
Elizabeth  R.  Edwards  (since  deceased),  and 
eight  children,  viz.,  John  H.,  Ignatius  L.,  Mary 
G.,  Ehzabeth  S.,  Geo.  W.;  Richard  S.,  Joseph 
F.,  and  Thomas  A.  Edwards* 

(2)  John  H.  Edwards  died  on  or  about 
February  12,  1877,  having  first  made  his  last 
will  and  testament,  dated  August  i,  1876,  after 
his  death  duly  proved  and  registered  at  Philadel- 
phia, etc.,  leaving  surviving  him  a  widow, 
Lydia  B.,  and  five  children,  to  wit:  Lydia  B., 
Mary,  Ellen  L.,  Edmund  B.,  and  Elizabeth  R. 
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Edwards,  all  minors :  of  which  will  he  did  ap- 
point the  plaintiffs  the  executors,  to  whom  let- 
ters testamentary  were  duly  granted  by  the 
Register  of  Wills  on  February  i6,  1877 ;  and  in 
said  will,  said  John  H.  Edwards  did  direct  said 
plaintiffs  to  receive  from  the  trustees  of  his  said 
father's  estate  the  income  due  him  from  that 
estate,  and  from  the  moneys  thus  received  to 
pay  his  widow  the  sum  of  I300  per  month  for 
the  support  of  his  family  until  his  estate  should 
be  paying  income;  and  did  also  direct  said 
plaintiffs  to  pay  to  his  said  widow  one-third  of 
the  net  income  of  his  estate  during  her  natural 
life  and  while  his  estate  was  being  settled,  and 
to  divide  the  balance  among  his  children  as 
therein  set  forth. 

(3)  The  executors  and  trustees  named  in  the 
will  of  said  George  W.  Edwards,  deceased,  hav- 
ing all  died,  the  Orphans*  Court  of  this  county, 
by  decree  of  February  24,  1877,  did  appoint 
George  L.  Crawford,  Esq.,  substituted  trustee 
under  said  will;  and  letters  of  administration, 
d,  b,  n.  c,  t,  a.  on  said  estate* were  duly  granted 
to  said  George  L.  Crawford,  Esq.,  by  the  Regis- 
ter of  Wills  of  this  county. 

(4)  Thomas  A.  Edwards,  the  youngest  child 
of  said  George  W.  Edwards,  deceased,  arrived  at 
the  age  of  twenty-one  years  on  July  18,  1878. 

(5)  George  L.  Crawford,  substituted  trustee 
as  aforesaid,  has  received  the  income  and  rentals 
of  the  estate  of  said  George  W.  Edwards,  and 
has  divided  the  same  into  the  proper  proportions 
and  paid  to  all  the  parties  interested  in  said  estate 
all  their  respective  proportions  of  said  income, 
excepting  the  plaintiff's,  and  on  the  sixteenth  day 
of  December,  1878,  had  in  his^hands  the  sum  of 
seven  hundred  and  fifty  dollars  balance  of  income 
which  had  accrued  since  the  coming  of  age  of 
the  said  youngest  son  and  at  that  date  belonging 
to  the  share  of  the  said  John  H.  Edwards,  col- 
lected since  his  death,  which  he  declines  and 
refuses  to  pay  over  to  the  plaintiffs,  alleging  that 
the  interest  of  John  H.  Edwards,  deceased,  in 
his  father's  estate  was  contingent  and  not  vested 
in  him,  and  that  by  reason  of  his  death  prior  to 
the  time  when  his  father's  estate  was  directed  to 
be  divided,  he  had  no  power  of  testamentary 
disposition  therein,  and  that  the  share  which  he 
would  have  taken,  if  living  at  the  period  of  divi- 
sion, then  vested  in  his  children  as  purchasers 
under  the  will  of  their  grandfather,  George  W. 
Edwards,  deceased. 

If  the  Court  should  be  of  opinion  that  John 
H.  Edwards  took  a  vested  interest  under  the  will 
of  his  father  in  his  share  of  the  residuary  estate 
of  the  said  testator,  which  would  pass  by  the  will 
of  the  said  John  H.  Edwards,  judgment  to  be 
entered  for  the  plaintiffs  for  the  sum  of  I750 ;  if 
otherwise,  for  the  defendant. 

The  Coiu:t  below  entered  judgment,  proforma^ 


for  the  plaintiffs.  Whereupon  defendant  took 
this  writ,  assigning  for  error  the  action  of  the 
Court. 
Edward  Olmstedy  for  plaintiffs  in  error. 
Where  real  or  personal  estate  is  devised  or  be- 
queathed to  such'of  the  children,  or  to  such  child 
or  individual  as  shall  attain  a  given  age,  or  the 
children,  etc.,  who  shall  sustain  a  certain  charac- 
ter, or  do  a  particular  act,  or  be  living  at  a  par- 
ticular time,  without  any  distinct  gift  to  the 
whole  class,  immediately  preceding  such  restric- 
tive description;  so  that  the  uncertain  event 
forms  part  of  the  original  description  of  the  de- 
visee or  legatee ;  in  such  case,  the  interest  so 
devised  and  bequeathed  is  necessarily  contingent 
on  account  of  the  person.  For,  until  the  age  is 
attained,  character  sustained,  or  the  act  per- 
formed, or  the  person  is  ascertained,  there  is  no 
person  in  reruin  natura  answering  the  descrip- 
tion of  the  person  who  is  to  take  as  devisee  or 
legatee. 

Smith  on  Executory  Interests,  {281. 

McBride  v,  Smyth,  4  Sni.  245. 

Bentley  v.  Kaufman,  5  Weekly  Notes,  88. 
Where  a  testator  directs  trustees  to  pay  income 
of  real  and  personal  estate  to  his  wife  for  life, 
and  on  her  death  to  apply  the  income  to  the 
support  of  his  children  then  living  and  the  issue 
of  such  as  are  then  deceased,  until  the  youngest 
child  attained  his  majority,  it  has  been  held  that 
the  class  is  not  to  be  ascertained  until  the  death 
of  the  widow,  and  that  a  child  who  dies  in  her 
lifetime  takes  nothing. 

Deighton's  Settled  Estates,  L.  R.  2  Ch.  783. 
In  List  V,  Rodney  (2  Nor.  483)  the  testator's 
words  were  :  *'  the  devise  to  my  daughter  S.  and 
to  her  children  is  intended  and  shall  give  to  her 
children  living  at  her  death,  and  to  the  lawful 
issue  of  any  one  deceased,  the  real  estate,"  etc. 
This  was  held  to  give  the  children  a  contingent 
remainder.  The  language  of  the  will  in  the 
present  case  is  almost  identical,  and  unless  List 
V.  Rodney  is  to  be  overruled,  it  is  submitted  that 
the  judgment  of  the  Court  below  must  be  re- 
versed. Womrath  v,  McCormick  (i  Sm.  504), 
in  the  aspect  in  which  it  is  adverse  to  our  present 
contention,  was  overruled  by  List  v,  Rodney. 
Henry  Wharton^  for  defendants  in  error. 
The  use  of  adverbs  of  time,  such  as  **  then," 
"at,"  "upon,"  "from  and  after,"  when  intro- 
ducing or  used  in  connection  with  a  gift  to  a 
person  at  a  given  age,  or  at  a  given  period,  if 
preceded  by  a  limitation  of  the  estate,  do  not  of 
themselves  import  a  contingency,  but  merely  the 
order  of  succession,  and  the  estate  vests  at  the 
death  of  the  testator. 

Boraston's  Case,  3  Co.  21  a;  Tudor*s  Lead.  Cases^ 
Real  Property,  68$. 

Goodlitle  v,  Whitby,  I  Burr.  228. 

Doe  V.  Lea,  3  Term  Rep.  41. 

Doe  V,  Ewart,  7  Ad.  &  Ell.  636. 

Phipps  V,  Ackers,  9  CI.  &  Fin.  591. 
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This  also  includes  cases  where  the  prior  estate 
has  been  given  to  some  third  person,  either  for 
the  benefit  of  the  devisee  himself,  or  for  that  of 
some  other  persons ;  and  cases  where  the  estate 
is  given  over  in  case  the  devisee  does  not  attain 
the  given  age  or  survive  the  fixed  period. 

Phipps  V,  Ackers,  9  CI.  &  F.  591. 

Edwards  v.  Hammond,  3  Lev.  132 ;  i  Bos.  &  P.  N. 
R.  324,  noie. 

Bromfield  v,  Crowder,  i  Bos.  &  P.  N.  R.  313. 

Doe  &  Nowell,  5  Dow,  203,  note. 
The  rule  also  applies  where  the  prior  estate  is 
given  on  trusts  which  do  not  exhaust  the  whole 
intermediate  income,  e,  ^.,  where  it  is  to  be  em- 
ployed in  the  discretion  of  the  trustees  towards 
the  maintenance  of  the  devisee. 

James  v.  Lord  Wynford,  i  Sm.  &  Giff.  40. 
The  greater  prominence  given  in  late  years  to 
the  doctrine  of  Boraston's  Case,  has  made  obso- 
lete much  of  the  learning  of  contingent  remain- 
ders. As  respects  wills,  and  conveyances  operat- 
ing solely  by  virtue  of  the  statute  of  uses,  it  is 
settled  now  that  where  it  is  possible  to  do  so 
without  violence  to  language,  all  estates  are 
vested^  subject  to  be  divested  on  the  occurrence 
of  the  particular  contingency  by  which  their  en- 
joyment is  precluded,.in  possession  or  otherwise. 
They  are  made  in  effect  estates  on  condition, 
subsequent.  This  difference,  it  is  true,  has  al- 
ways existed,  but  owing  to  common  law  tradi- 
tions it  has  only  of  late  years  come  into  promi- 
nence. The  advantage  of  this  mode  of  treating 
such  questions  is  that  the  attention  is  concen- 
trated on  the  divesting  words,  instead  of  being 
occupied  with  finding  sufficient  words  of  original 
gift.  As  to  a  class  of  children,  for  instance,  it 
is  now  assumed  as  a  matter  of  course,  that  they 
are  intended  to  take  at  once,  subject  to  such 
modal  conditions  of  enjoyment  as  their  age  or 
the  circumstances  of  the  estate  may  for  a  limited 
time  make  proper  or  necessary.  This  fits  the 
idea  of  ordinary  people  without  violating  techni- 
cal accuracy. 

List  V.  Rodney,  relied  on  by  the  other  side, 
differs  from  Womrath  v.  McCormick  {supra) y 
because  in  the  former  there  was  no  defined  ex- 
isting class  of  children  of  the  life-tenant  at  the 
death  of  the  testator — some  might  die,  some 
might  be  born  afterwards,  as  did  in  fact  happen. 
The  words  to  be  construed  were  words  of  direct 
gift,  while  in  Womrath  v.  McCormick  they  were 
words  of  division. 

In  McBride  v,  Smyth  {supra)  there  was  a 
direct  gift  to  such  of  the  testator's  children  as 
might  then  be  livihg ;  the  contingency  of  sur- 
vivorship was  part  of  the  description  of  the  per- 
sons who  were  to  take. 

March  10,  1879.  The  Court.  It  is  impos- 
sible to  distinguish  this  case  from  Womrath  v. 
McCormick  (i  P.  F.  Smith,  504),  and  that  case 


so  nearly  resembles  Manderson  v.  Lukens  (11 
Harris,  31)  that,  as  Mr.  Justice  Thompson  re- 
marked, it  was  almost  impossible  to  distinguish 
it.  These  determinations  settle  the  law  in  this 
State  to  be  that  the  use  of  the  words  **  when" 
or  "upon**  in  a  gift  to  a  person  at  a  certain 
period,  if  preceded  by  a  limitation  of  the  estite, 
does  not  import  a  contingency,  but  the  estate 
vests  from  the  death  of  the  testator.  ^'When 
and  upon,''  says  Mr.  Justice  Thompson,  in  Wom- 
rath V.  McCormick,  referring  to  the  time  of 
performing  an  act,  "are  substantially  synony- 
mous.** There  was  in  this  case  no  uncertainty 
other  than  that  which  attaches  to  every  remain- 
der, that  the  remainder-man  shall  outlive  the 
tenant  for  life ;  but  that  never  makes  the  re- 
mainder contingent.  The  same  principle  is 
recognized  in  Provenchere*s  Appeal  (17  P.  F. 
Smith,  469),  where  it  is  said:  "When  the  en- 
joyment of  an  entire  fund  is  given  in  fractional 
parts  at  successive  periods  whidi  must  eventually 
arrive,  the  distinction  betwixt  time  annexed  to 
payment  and  time  annexed  to  the  gift  becomes 
unimportant.*' 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '78,  162.  Jan.  14,  1S79. 

Rutherford,  Exec'r,  v.  Commonwealth. 

Guardian  and  ward^-Saie  of  property  of  ward 
— Bond  conditioned  for  faithful  execution  of 
power  conferred  upon  guardian — Liability  of 
surety  thereunder, 

A  guardian,  by  virtue  of  an  order  granted  by  the  Or- 
phans* Court  to  sell  his  ward's  property  and  to  account  for 
the  proceeds,  sold  a  part  at  one  time,  and  the  balance  at 
another,  without  a  further  order  of  Court.  After  the  sale 
of  the  first  part,  security  was  given,  conditioned  **  for  the 
faithful  execution  of  power  conferred  upon  the  guardian." 
Security  was  also  entered  after  the  second  sale : 

Heid,  that  the  surety  on  the  first  bond  was  liaUe  for 
the  proceeds  of  both  sales,  there  being  nothing  in  his  bond 
confining  his  liability  to  the  first  sale. 

Error  to  the  Common  Pleas  No.  3  of  Philadel- 
phia County. 

Debt,  on  a  bond  given  by  F.  Geisler,  guardian 
of  Morgan  minors,  and  John  Given,  to  the  Com- 
monwealth. 

At  the  trial,  before  Finletter,  J.,  the  follow- 
ing facts  appeared :  On  Feb.  16,  1867,  F.  Geis- 
ler, guardian  of  Francis  J.,  Annie,  and  Robert 
Morgan,  presented  his  petition  to  the  Orphans' 
Court,  setting  forth  that  they  were  each  entided 
to  an  undivided  one-sixth  part  of  a  certain  lot  of 
ground,  and  asking  for  an  order  to  sell  the  mi- 
nors' interest  at  public  sale.    The  order  was 
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granted.  There  were  two  houses  on  said  lot, 
advertised  in  the  handbills  as  Nos.  i  and  2.  In 
April,  1867,  Geisler  made  return  to  the  order  of 
sale  that  James  Judge  had  purchased  the  property 
described  as  No.  i,  and  that  no  one  bidding  a 
satisfactory  price  for  the  property  No.  2,  it  was 
not  sold.  The  Court  confirmed  the  sale  to  Judge, 
and  ordered  security  in  I3500;  John  Given, 
defendant's  testator,  becoming  the  surety.  The 
condition  of  the  bond  filed  was  as  follows : — 

"That  if  Fcrd.  Geisler,  guardian,  should  faithfully  exe- 
cute ibe  power  committed  to  him  by  the  Orphans'  Court 
in  the  sale  of  certain  real  estate  of  Francis  J.,  Annie,  and 
Robert  Morgan,  minors,  ordered  by  the  Court  on  the  i6th 
February,  1867,  and  truly  account  for  and  pay  over  the 
proceeds  thereof  according  to  law,  and  as  the  Court  should 
direct,  then  the  obligation  to  be  void,  etc." 

Geisler  did  not  ask  for  an  alias  order  of  sale, 
but,  on  May  4th,  1867,  he  made  a  further  return 
that  in  pursuance  of  the  order  of  sale  of  i6th 
Feb.  1867,  he  sold  the  balance  of  the  premises 
described  in  said  order  to  James  Judge  for  I3575, 
and  praying  the  sale  should  be  confirmed,  which 
was  done,  and  security  ordered  in  I3000,  Samuel 
A.  Miller  becoming  the  surety. 

Francis  Morgan  coming  of  age,  Geisler,  after 
citation,  filed  his  account,  charging  himself  with 
the  distributive  share  of  the  minors,  and  the  Court 
thereupon  ordered  him  to  pay  over  to  Francis 
Morgan  his  portion  of  the  property.  Geisler 
then  absconded,  and  Given  having  died  mean- 
while, Morgan  brought  this  action  against  his 
executor. 

Defendant's  special  plea  set  forth  that  the  por- 
tion ordered  by  the  Court  to  be  paid  to  Morgan 
was  not  any  part  of  the  proceeds  of  the  sale  made 
under  the  order  of  the  Court  of  Feb.  16,  1867, 
for  the  proper  distribution  of  which  defendant 
had  become  surety. 

The  defendant  presented  the  following  point : 
"  That  upon  the  evidence  offered  in  this  case  by 
the  plaintiff,  the  verdict  should  be  for  the  defend- 
ant.'*    Refused, 

The  Court  charged  the  jury  inter  alia^  that, 
"  In  a  case  of  this  kind,  when  the  money  has 
been  traced  to  the  possession  of  the  guardian,  it 
is  the  duty  of  his  security  to  show  that  it  has  been 
properly  accounted  for.  If  the  order  of  the  Or- 
phaiis*  Court  had  reference  to  this  fund,  it  is  your 
duty  to  render  a  verdict  for  the  plaintiff.** 

Verdict  and  judgment  for  the  plaintiff. 

Defendant  took  this  writ,  assigning  for  error 
the  refusal  of  the  point  and  the  portion  of  the 
charge  of  the  Court  above  quoted. 

Walter  J.  Budd^  for  the  plaintiff  in  error. 

New  security  having  been  ordered  by  the 
Court,  and  taken  after  the  second  sale,  plaintiff 
in  error  is  only  liable  for  Morgan *s  proportion  of 
the  proceeds  arising  from  the  first  sale. 

Ii,  Haversticky  for  the  defendant  in  error. 


The  order  of  the  Court  was  for  the  sale  of  the 
whole  property,  and  Given's  bond  being  for  the 
faithful  execution  of  the  power  conferred  by  the 
Court,  he  is  liable  for  the  amounts  realized  from 
both  sales,  nothing  appearing  in  the  bond  to  re- 
strict his  liability  to  the  first  sale. 

February  3,  1879.  The  Court.  The  condi- 
tion of  the  bond  in  suit  was,  that  Geisler,  the 
guardian,  <*  should  faithfully  execute  the  power 
committed  to  him  by  the  Orphans*  Court  for  the 
city  and  county  of  Philadelphia,  in  the  sale  of 
certain  real  estate  of  Francis,  Annie,  and  Robert 
Morgan,  minors,  ordered  by  the  Court  on  the 
1 6th  February,  A.D.  1867,  and  should  truly  ac- 
count and  pay  over  the  proceeds  of  the  same.** 
It  is  evident  that  this  condition  extends  to  both 
sales  under  the  same  order,  and  the  liability  of 
the  surety  is  not  confined  to  the  proceeds  of  the 
lot  first  sold.  The  fact  that  another  bond  and 
surety  was  ordered  and  given  on  the  sale  of  the 
second  property  did  not  release  the  first  surety 
from  his  express  engagement.  If  he  meant  only 
to  be  responsible  for  the  proceeds  of  the  first 
property,  he  should  have  been  careful  to  have 
had  it  so  specially  expressed  in  the  bond. 

Judgment  affirmed. 

Per  Curiam. 


July,  '78,  42.  Jan.  20,  1879. 

Kase  V.  Greenough. 

Affidavit  of  defence  law — Instrument  within  the 
Act — Bond  conditioned  to  pay  costs — Equity — 
Petition  to  intervene — Security  for  costs, 

A  Court  of  Equity  may  require  security  for  costs  from 
one  applying  to  be  made  a  party  to  a  suit,  and  may  de- 
termine the  amount  of  the  Master's  fee  in  proceedings  re- 
lating to  such  application. 

Plaintiff  in  an  aaion  of  debt  filed  a  copy  of  the  bond 
given  by  defendant  as  security  for  costs  in  an  equitable 
proceeding,  together  with  copies  of  the  decree  and  the 
order  fixing  the  amount  of  Uie  costs.  The  affidavit  of 
defence  disclosed  no  meritorious  defence  : 

Heldy  that  judgment  was  rightly  entered  for  the  plain- 
tiff. 

Error  to  the  Common  Pleas  No.  3  of  Phila- 
delphia County. 

Debt,  by  William  J.  Greenough,  individually 
and  as  trustee,  against  Simon  P.  Kase  and  Peter 
C.  Tomson.  The  plaintiff  filed  a  copy  of  a  bond 
given  by  the  defendants  to  him  in  the  sum  of 
1 1 000,  upon  condition  **  that  if  the  said  Simon 
P.  Kase  shall  fail  in  his  application  to  be  made  a 
defendant  in  the  suit  of  William  J.  Greenough 
against  the  Danville,  Hazleton  &  Wilkesbarre 
iSulroad  Company,  Columbia  County,  Common 
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Pleas,  December  Term,  1877,  No.  3,  in  equity; 
then  he  will  pay  the  costs  attending  the  proceed- 
ings before  Samuel  Dickson,  Esq.,  the  Master  in 
said  suit,  including  the  Master's  fee."  With  the 
copy  of  the  bond  was  filed  a  copy  of  the  decree 
of  the  Court  dismissing  the  petition  of  Simon  P. 
Kase  to  be  made  a  defendant,  and  a  copy  of  an 
order  of  Court  fixing  the  amount  of  the  Master's 
fee,  "including  amount  paid  or  to  be  paid  by 
the  Master  for  the  services  of  a  short-hand 
writer  in  taking  and  printing  the  testimony,"  at 
liooo. 

The  defendant  filed  an  affidavit  of  defence  in 
part  as  follows:  "Deponent  is  advised  and  so 
suggests  that  the  paper  filed  does  not  entitle  the 
plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence,  the  same  being  conditioned  for  the 
payment  of  costs  and  not  for  any  determined 

and  specific  sum  of  money Deponent  is 

advised  and  so  suggests  that  the  said  Court  had 
no  power  to  order  deponent  to  execute  such  a 
bond  as  the  paper  sued  on,  as  a  condition  of 
deponent's  being  allowed  to  take  testimony  in 
support  of  his  said  application.  And  deponent 
is  advised  that  said  order  of  said  Court  was  ille- 
gal, and  that  said  bond  is  void.  Deponent  fur- 
ther saith  that  said  bond  is  conditioned  for  the 
payment  of  the  Master's  fee,  in  the  event  of 
deponent's  failure  in  his  said  application;  but 
deponent  avers  that  the  said  Master  has  never 
presented  any  bill  for  his  said  fee,  nor  made  any 
claim  upon  deponent  for  the  same.  Deponent 
further  saith  that  no  averments  have  been  filed 
with  said  bond  showing  the  amount  due  thereon, 
and  that  the  amount  of  deponent's  liability 
thereunder  is  not  certain  or  determined."  .  .  .  . 

On  motion,  the  Court  entered  judgment  for 
plaintiff  for  want  of  a  sufficient  affidavit  of  de- 
fence. The  defendants  took  this  writ  of  error, 
assigning  as  error  the  entry  of  the  judgment. 

F,  Carroll  Brewster  (with  whom  was  Francis 
E.  Brewster),  for  plaintiffs  in  error. 

The  affidavit  was  sufficient.     The  bond  was 
conditioned  for  the  performance  of  a  collateral 
condition,  viz.,  the  payment  of  costs  by  the 
obligors  in  the  event  of  the  failure  by  one  of 
them  in  an  application  made  by  him  to  become 
a  defendant  in  a  certain  suit,  and  it  is  therefore 
not  within  the  affidavit  of  defence  Act. 
Boas  V.  Nagle,  3  S.  &  R.  250. 
Comm.  V,  Steelman,  2  Miles,  405. 
Comm.  v»  Hoflfman,  24  Sm.  105. 
Smith  V.  Harley,  I  Weekly  Notes,  hi. 
Sands  v,  Fritz,  3  N.  15. 

The  copy  of  the  bond  is  unaccompanied  by 
any  averment  showing  its  forfeiture.  It  is  con- 
ditioned for  the  payment  of  costs ;  but  the 
obligors  never  agreed  to  pay  for  the  services  of 
a  short-hand  writer ;  the  only  legal  costs  are  at- 
tendance and  mileage  of  witnesses ;  the  bond  is 
not  capable  of  an  equitable  construction  to  in- 


clude equitable  costs.     This  charge  the  Court 
was  unauthorized  to  exact. 
Tenor  v,  Hutton,  i  Phil.  50. 
Samuel  Gustine  Thompson  (with  whom  was 
Geo,  L.  Crawford),  contra. 

The  copy  filed  is  a  record^  not  a  bond  only ; 
The  Act  includes  it. 

Moore  v.  Fields,  6  Wr.  471. 
The  averment  of  the  amount  due  is  contained 
in  the  decree  and  is  sufficient. 

Sutton  V.  Athletic  Club,  4  Weekly  Notes,  90. 
Lehman  v.  Jaquett,  5  Id.  183. 
Bayard  v  Gillasspy,  i  Miles,  259. 
The  power  of  the  Court  to  exact  the  bond 
was  unquestionable. 

Pemberton  on  Decrees,  404-5. 
The  costs  would  have  been  a  judgment,  and 
the  bond  was  therefore  unnecessary  at  any  rate, 
or  only  voluntary.     Kase  would  have  been  liable 
without  it. 

February  10,  1879.  The  Court.  A  Court 
of  Equity  has  a  large  discretion  as  to  costs.  It 
can  adways  place  a  party  under  terms  who  ap- 
plies to  the  Chancellor  for  that  which  is  only 
grantable  of  grace.  When  therefore  the  plain- 
tiff in  error,  Kase,  applied  to  be  made  a  psirty  to 
the  proceedings  in  equity,  he  submitted  himself 
to  whatever  the  Court  might  see  fit  to  direct  in 
regard  to  his  application.  It  was  highly  reason- 
able that  he  should  pay  the  expense  of  it  if  he 
did  not  succeed.  He  accordingly,  with  Tomson, 
the  other  plaintiff  in  error,  gave  bond  condi- 
tioned to  pay  the  costs  attending  the  proceedings 
before  the  Master  to  whom  his  application  had 
been  referred,  and  it  was  entirely  competent  for 
the  Court  to  determine  the  amount  of  the  Mas- 
ter's fee. 

Judgment  affirmed. 

Per  Curiam.    Woodward,  J.,  absent. 


Jan.  '78,  171.  Jan.  15,  1879. 

Sloan  V.  Chamberlain. 

Damages,  remote  and  proximate — Province  of 
Court  and  jury. 

In  an  action  upon  a  promissory  note,  the  defendaat 
oflfered  to  prove,  as  a  set-off,  that  the  plaintiff  had  agreed, 
upon  a  given  consideration,  to  gatisfj  a  judgment  which 
he  held  against  the  defendant,  that  he  had  failed  to  do 
so,  and  that,  as  a  consequence,  the  defendant  had  heen 
unable  to  raise  money  upon  his  property,  whereby  he  bad 
suffered  loss: 

Ueld,  that  the  alleged  damages  were  entirely  too  re- 
mote and  speculative,  and  could  not  properly  be  set-off. 

Neld  further^  that  the  question  of  the  remoteness  or 
proximity  of  the  damages  to  the  cause  which  was  allegtd 
to  have  produced  them  was  for  the  Court. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 
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Assumpsit  on  a  promissory  note,  by  Chamber- 
lain &  Co.  against  Samuel  Sloan.  Pleas,  *non- 
assumpsit,  payment  with  leave,  etc.,  set-off. 

Upon  the  trial,  after  the  plaintiff  had  offered 
in  evidence  the  note,  and  rested,  the  defendant 
offered  to  prove  that  at  the  time  the  note  was 
given  the  plaintiff  held  judgments  against  the 
defendant,  which,  in  consideration  of  several 
notes  (one  of  which  was  the  one  in  suit),  he 
agreed  to  satisfy  of  record,  that  he  did  not  do 
so ;  that  defendant  was  engaged  in  business  in 
the  State  of  Missouri,  and  had  incurred  debts 
in  erecting  machinery,  etc.,  and  had  expended 
all  his  available  funds,  and  had  no  means  of 
raising  money  except  the  property  bound  by 
plaintiff's  judgment.  That  he  made  numerous 
applications  for  a  loan  on  this  property,  which 
were  refused  on  the  ground  of  the  lien  of 
plaintiff's  judgment.  That  by  reason  of  the 
failure  to  obtain  this  loan  and  thus  prevent  a 
sale  by  the  sheriff  of  his  effects  in  Missouri,  de- 
fendant was  compelled  to  sell  it  (the  said  busi- 
ness), thereby  sustaining  a  loss  of  about  ten 
thousand  dollars.  That  defendant  would  not 
have  sustained  loss  and  been  compelled  to  sell 
had  he  been  able  to  borrow  money  on  said 
house,  and  that  he  would  have  been  able  to  bor- 
row money  except  for  plaintiff's  judgment. 

The  Court  excluded  this  testimony,  and  di- 
rected the  jury  to  find  for  the  plaintiff.  Verdict 
and  judgment  accordingly.  Defendant  took  this 
writ,  assigning  for  error  the  action  of  the  Court 
in  rejecting  his  offer  of  evidence. 

E,  O,  Michener,  for  plaintiff  in  error. 

The  damages  offered  under  the  plea  of  set-off 
were  the  direct  proximate  result  of  the  plaintiff's 
breach  of  contract,  and  should  have  been  ad- 
mitted. 

Scott  V.  Hunter,  lo  Wright,  192. 
Dubois  V,  Glaub,  2  Sm.  238. 
Pittsburgh  v.  Grier,  lo  Har.  54. 

The  question  was  one  which  should  have  been 
submitted  to  the  jury. 

Fairbanks  v.  Kerr,  20  Sm.  86. 

R.  R.  Co.  V.  Hope,  30  Id.  373. 
George  Tucker  Bispham  {Wayne  McVeagh 
with  him),  for  defendant  in  error. 

The  mere  statement  of  the  offer  of  evidence 
shows  that  the  immediate  cause  of  loss  to  the 
plaintiff  in  error  was  his  own  business  embarrass- 
ments. It  was  not  the  fault  of  the  defendant  in 
error  that  he  needed  to  borrow  money.  In  this 
view  of  the  case  the  evidence  was  clearly  inad- 
missible. 

Hadley  v.  Baxendale,  9  Exch.  341. 

Sedgwick  on  Damages,  77. 

Feb.  3,  1879.  The  Court.  The  damages 
offered  to  be  proved  were  entirely  too  remote 
and  speculative.  Whether  they  were  so  or  not 
was  for  the  Court  and  not  the  jury.    Had  the 


evidence  been  admitted,  the  jury  must  have  been 
instructed  to  disregard  it.  A  party  might  just  as 
well  be  allowed  to  prove  that  in  consequence  of 
the  non-payment  of  an  ordinary  debt  he  had 
been  unable  to  carry  on  his  business,  had  lost 
his  credit,  and  been  forced  into  bankruptcy. 
This  is  very  much  the  case  of  the  plaintiff  in 
error.  He  complains  that  in  consequence  of 
the  defendant's  breach  of  contract  in  not  satisfy- 
ing an  incumbrance  on  his  property,  he  had 
been  unable  to  borrow  money  upon  it,  and  was 
unable,  in  consequence,  to  prevent  a  sheriff's 
sale  of  his  property  in  Missouri,  whereby  he  sus- 
tained a  loss  of  ten  thousand  dollars.  The  bare 
statement  of  the  case  is  a  sufficient  argument 
against  its  admissibility.  Judgment  affirmed. 
Per  Curiam. 


Common  Pleas— Hato. 


C.  P.  No.  4.  March  12,  1879. 

Strawbridge  v.  City  of  Philadelphia. 

Municipal  corporations —  City  of  Philadelphia — 
The  introduction  of  gas  and  the  carrying  of  it 
through  the  streets  is  within  the  scope  of  an 
express  authority  conferred  upon  the  city  by 
law — Act  of  April  2^  ijgo — Ordinance  of 
March  21,  l8j^ — In  the  absence  of  negligence, 
the  city  is  not  responsible  for  damage  arising 
from  the  bursting  of  a  gas  main  owned  by  it, 
Sur  exceptions  to  award  of  referee. 
This  was  an  action  on  the  case  to  recover 
damages  done  to  the  plaintiffs*  premises,  at  the 
N.  W.  comer  of  Eighth  and  Market  Streets,  and 
to  the  stock  contained  therein,  and  for  loss  of  rent 
and  services  of  employfe,  by  reason  of  an  explo- 
sion of  gas  in  their  basement,  which  gas  escaped 
from  a  main  owned  and  operated  by  the  city  of 
Philadelphia,  for  the  purpose  of  lighting  the  city. 
When  called  for  trial  the  parties  agreed  to  a 
rule  of  Court  that  the  cause  should  be  referred 
to  a  referee  (Rufus  E.  Shapley),  upon  whose 
award  judgment  should  be  entered,  unless  excep- 
tions were  filed.    Before  the  referee  the  evidence 
showed  that  on  the  evening  of  August  10,  1874, 
the  said  main  was  broken  by  causes  unknown, 
that,  in  consequence,  the  gas  escaped  and  found 
its  way  into  the  plaintiffs'  basement,  where,  upon 
the  entrance  of  an  employ^  of  the  plaintiffs  with  a 
lighted  candle,  it  exploded.   It  was  shown  that  the 
gas  main  was  of  good  quality,  and  it  was  admitted 
that  the  defendant  was  guilty  of  no  negligence. 
The  referee,  in  an  elaborate  report,  decided 
that  the  city  was  not  liable  to  the  plaintiffs  for 
the  damages  which  they  suffered  by  reason  of  the 
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explosion.     To  this  award  the  plaintiffs  filed  ex- 
ceptions. 

David  fV,  Sellers^  for  the  exceptant. 
The  manufacture  of  gas  by  the  city  is  a  private 
commercial  adventure.  It  is  authorized  by  ordi- 
nance, but  there  is  no  legislative  Act  exempting 
the  city  from  liability  for  damages  done  thereby. 
Injury  resulting  from  the  conduct  of  a  private 
business  must  be  compensated,  irrespective  of 
the  question  of  negligence. 

Pottstown  Gas  Co.  v.  Murphy,  3  Wr.  257. 

Shuter  v.  City,  ^  Phila.  228. 

Smith  V.  Phillips,  8  Phila.  10. 

Imperial  Gas  Light  Co.  v,  Broadbent,  7  H.  of  L.  600. 

St.  Helen's  Smelling  Co.  v.  Tipping,  11  Id.  642. 

Any  one  who  brings  upon  his  premises  any 
dangerous  thing,  likely  to  escape  and  do  mis- 
chief, must  pay  for  all  damages  which  result,  if 
it  does  escape,  irrespective  of  negligence. 

Rylands  v.  Fletcher,  L.  R.  3  H.  of  L.  330/ 
Charles  E,  Morgan^  Assistant  City  Solicitor, 
contra. 

The  Act  of  April  2,  1790,  gives  the  city  the 
right  to  legislate  fully  in  regard  to  lighting  the 
city;  and  the  ordinance  of  March  21,  1835,  di- 
rects that  gas-pipes  be  laid  in  the  streets.  Where 
a  person  or  corporation  is  authorized  by  law  to 
do  a  particular  thing,  or  to  carry  on  a  particular 
class  of  business,  so  long  as  they  keep  within  the 
scope  of  the  power  granted,  they  are  completely 
protected  from  proceedings  at  law  or  in  equity, 
in  behalf  of  the  public,  therefor. 

Wood  on  Nuisances,  {  746. 

Blyth  V,  Water  Works  Co.,  25  L.  J.  (Ex.)  212. 

Vaughan  v.  Railway  Co.,  5  H.  &  N.  679. 
But,  assuming  that  no  such  authority  had  in 
fact  been  conferred  upon  the  city,  this  is  not  a 
case  of  nuisance.  A  business  which  is  lawful, 
and  is  carried  on  reasonably,  and  which  does  not 
necessarily  affect  health,  comfort,  or  the  ordinary 
uses  and  enjoyment  of  property  in  the  neighbor- 
hood, cannot  be  a  nuisance. 

Rhodes  v.  Dunbar,  7  Sm.  290. 
It  is,  therefore,  readily  distinguishable  from 
Gas  Co.  V,  Murphy,  Shuter  v.  City,  and  the 
other  cases  cited  by  the  other  side.  The  doc- 
trine of  Rylands  v,  Fletcher  is  law  in  this  coun- 
try only  in  cases  of  nuisance. 

Lossee  v.  Buchanan,  51  N.  Y.  476,  and  cases  cited. 

Madras  Railway  Co.  v.  The  Zemindar  of  Carvate- 
nagarum,  i  L.  R.  Ind.  Ap.  364  (1874). 
Even  if  the  doctrine  of  Rylands  v,  Fletcher 
were  accepted  as  law  in  analogous  cases  in  Penn- 
sylvania, it  would  not  apply  to  the  present  case,  as 
there  are  such  manifest  and  essential  differences 
between  the  facts  of  that  and  the  present  case. 

C.  A.  V. 
July  5,  1879.  The  Court.  After  the  most 
careful  examination  of  the  facts  and  of  the  prin- 
ciples of  law  involved  in  this  case,  which  is  one 
of  much  importance,  not  only  in  its  individual 
aspects,  but  also  in  its  public  relations,  we  are  of 


opinion  that  the  conclusion  reached  by  the  ref- 
eree is  in  harmony  with  the  well-settled  law  of 
this  State,  and  that  the  plaintiffs  have  no  cause 
of  action  whatever  against  the  defendant.  The 
whole  subject  is  discussed  with  so  much  learning 
and  ability  by  the  referee  in  his  report  that  it  is 
necessary  to  say  very  litde  beyond  this,  that  we 
adopt  his  views  of  the  case,  which  are  maintained 
by  abundant  authority.  The  case  of  Rylands  v, 
Fletcher  (Law  R.,  3  H.  L.  330;  s.  c.  Law  R., 
I  Ex.  265),  which  is  principally,  indeed  I  may 
say  almost  exclusively,  relied  upon  by  the  plain- 
tiffs' counsel,  is  by  no  means  conclusive  of  the 
present  case,  although  it  bears  a  strong  resem- 
blance to  it  in  some  of  its  general  features. 
Leaving  entirely  out  of  the  case  the  question  of 
contributory  negligence  on  the  part  of  the  plain- 
tiffs arising  out  of  their  violation  of  the  City  Or- 
dinance of  November  12, 1855,  which  prohibited 
the  building  of  vaults  beyond  the  curb  line,  and 
even  conceding  for  the  ssike  of  the  argument  diat 
illuminating  gas  collected  in  large  quantities  pos- 
sesses some  elements  of  danger,  yet  it  must  be 
obvious  that  there  is  a  great  difference  between 
bringing  upon  one's  premises  a  dangerous  sub- 
stance or  element  for  private  profit,  and  the  in- 
troduction of  that  substance  or  element  for  pub- 
lic convenience  by  authority  of  law.  In  the 
former  case  a  man  may  well  be  held  responsible 
for  results  which  naturally  arise  out  of  the  dan- 
gerous character  of  the  thing  itself,  for  he  may 
be  said  to  assume  the  risk  of  all  consequences, 
just  as  a  man  assumes  the  risk  of  all  accidents 
which  may  happen  from  keeping  upon  his  prem- 
ises animals  which  are  fera  natura^  without  re- 
gard to  any  question  of  negligence  in  their  keq>- 
ing.  On  the  other  hand,  it  may  be  said  without 
fear  of  contradiction  that  no  man  can  be  held 
responsible  for  doing  that  which  he  is  expressly 
authorized  by  law  to  do,  unless  he  is  guilty  of  some 
negligence  or  misconduct  in  connection  with  it. 
In  such  cases  what  is  authorized  to  be  done  must 
be  done  in  a  careful  manner.  This  is  the  whole 
obligation,  and  unless  there  be  negligence  no 
action  for  damages  can  be  maintained  for  acts 
which  are  within  the  scope  of  an  express  author- 
ity conferred  by  law. 

That  the  introduction  of  gas  and  the  carrying 
of  it  by  mains  through  the  streets  for  the  purpose 
of  lighting  the  city  is  a  statutory  power  conferred 
upon  the  city  of  Philadelphia  admits  of  no  doubt. 
The  Act  of  April  2,  1790,  gave  the  city  full 
power  to  ordain  and  establish  whatever  laws 
might  be  convenient  or  necessary  for  the  pur- 
pose of  lighting  the  city,  and  the  ordinance  of 
March  21,  1835,  directing  the  laying  of  pipes 
through  the  city  for  the  distribution  of  gas  was  a 
lawful  exercise  of  the  power  thus  conferred  by 
the  Legislature  upon  the  city.  It  has  been  so 
determined  in  many  cases  in  which  the  extent  of 
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municipal  authority  under  such  grants  has  been 
discussed.  Indeed  it  has  never  been  doubted. 
The  distinguished  citizens  who  on  the  28th  of 
November,  1833,  presented  to  the  City  Coun- 
cils their  celebrated  remonstrance  against  the 
plan  of  lighting  the  city  with  gas,  enumerated  in 
that  earnest  and  solemn  document  (which  is  now 
before  me)  every  objection  which  occurred  to 
them.  They  represented  that  gas  was  an  article 
as  ignitible  as  gunpowder  and  as  fatal  in  its  effects : 
that  it  would,  by  explosions  and  conflagrations, 
cause  an  immense  destruction  of  property  and 
an  appalling  loss  of  life ;  that  *'  it  would  contami- 
nate all  the  waters  of  the  Delaware  and  Schuyl- 
kill, and  would  destroy  the  immense  shoals  of 
shad,  herring,  and  other  fish  with  which  they 
abound;*'  but  it  was  not  suggested  by  the  re- 
monstrants that  the  proposed  action  of  Councils 
was  contrary  to  law,  or  beyond  the  powers  con- 
ferred by  the  legislature  upon  the  city,  although 
among  the  signers  were  such  eminent  lawyers  as 
Horace  Binney,  John  Sergeant,  Benjamin  Chew, 
William  J.  Duane,  Joseph  P.  Norris,  and  Wil- 
liam L.  Hirst,  and  such  citizens  as  Dr.  Physick, 
Hartman  Kuhn,  James  C.  Fisher,  John  C.  Crek- 
son,  Matthew  Newkirk,  Paul  Beck,  Roberts  Vaux, 
and  hundreds  of  others  of  distinguished  intelli- 
gence and  prominence.  Fortunately  the  grave 
fears  which  were  then  entertained  have  been 
demonstrated  to  be  unfounded  by  an  experience 
of  more  than  forty  years,  and  no  instance  I  ap- 
prehend can  be  recsJled  in  all  that  period  of  in- 
jury resulting  from  gas  in  the  street  mains  which 
was  not  clearly  traceable  to  negligence  or  im- 
proper intermeddling.  That  the  injury  suffered 
by  the  plaintiffs  in  the  present  case  was  due  to 
one  or  the  other  of  these  causes  we  entertain  no 
doubt  whatever,. but  as  the  facts  found  by  the 
referee  conclusively  show  that  the  fault  did  not 
lie  at  the  door  of  the  city  he  could  do  no  other- 
wise than  find  for  the  defendant.  In  that  finding 
we  entirely  concur,  and  the  exceptions  are  there- 
fore to  be  dismissed,  and  the  award  confirmed. 
Opinion  by  Thayer,  P.  J. 


^rpljans' €ourt 


May  23,  1879. 

Hughes's  Estate. 

Trust  for  sole  and  separate  use — Such  trusty  if 
not  efficacious  at  the  time  appointed  for  it  to  go 
into  effect y  cannot  become  so  by  reason  of  sub- 
sequent marriage — A  trusty  however  ^  in  favor 
of  minors  y  and  upon  the  youngest  reaching  the 
age  of  twenty-one  years y  then  to  be  conveyed  in 
such  way  and  manner  that  each  share  shall  be 
for  the  sole  and  separate  use  of  the  beneficiary 


free  from  the  debts  "  of  her  then  pres'ent  or 
any  future  husbandy^  will  be  sustained^^In 
such  case  the  status  of  the  daughters  at  the 
time  fixed  for  the  division  of  the  estate  fixes 
the  ncUure  of  their  interest, 
Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  executors  of 
Thomas  Hughes,  the  following  facts  appeared. 
The  decedent  died  January  15,  1871,  leaving  a 
will  dated  December  20,  1870.     After  specific 
bequests  to  two  brothers  and  a  sister  for  life,  the 
remaindermen  being  the  residuary  legatees,  the 
decedent  devised  the  residue  of  his  estate  to  his 
executors  in  trust : 

"To  pay  over  the  net  interest  and  income  thereof  annu- 
ally or  oftener,  if  they  may  see  fit  unto  my  four  daughters, 
Annie,  Kate,  Fanny,  and  Teresa  Hughes,  share  and 
share  alike,  for  their  sole  and  separate  maintenance,  edu- 
cation, -and  support,  until  my  youngest  child  shall  arrive 
at  the  full  age  of  twenty-one  years.  And  as  soon  as  my 
said  youngest  daughter  shall  have  attained  her  said  ma- 
jority, then  I  direct  my  executors  bnd  trustees  aforesaid 
to  pay  over  out  of  the  principal  of  my  estate  to  the  Con- 
vent of  the  Holy  Child  Jesus  at  Sharon  the  sum  of 
$10,000.  After  the  payment  of  the  said  sum  of  $10,000 
has  been  made  as  aforesaid,  then  I  direct  my  said  execu- 
tors to  divide  all  the  rest,  residue,  and  remainder  of  my 
e<itate  then  in  their  possession,  equally  between  my  said 
four  daughters,  namely,  Annie,  Kate,  Fanny,  and  Teresa 
Hughes,  if  then  living,  and  to  the  issue  of  any  of  them 
who  may  be  then  deceased,  such  issue  taking  such  share 
only  between  them  as  his,  her,  or  their  parent  would  have 
had  and  taken  if  living,  in  such  way  and  manner,  how- 
ever, that  the  same  shall  be  for  their  sole  and  separate  use 
and  support,  and  shall  not  in  any  way  be  liable  to  the  con- 
trol, debts,  or  engagements,  of  their  then  present  or  any 
future  husband  or  husbands  they  or  cither  of  them  may 
have." 

Teresa,  the  youngest  daughter  became  of  age 
August  26,  1878;  Kate,  another  daughter, 
entered  a  convent,  where  she  still  remains.  The 
two  remaining  daughters  were  married  respec- 
tively November  30, 1876,  and  October  16, 1878. 

The  auditing  Judge  (Penrose,  J.)  held  that 
the  bequest  to  the  convent  was  void  as  being 
made  within  thirty  days  of  testator's  death,  al- 
though it  was  urged  that  the  bequest  was  in 
reality  for  the  support  ot  a  daughter  of  the  dece- 
dent who  had  some  time  previously  taken  her 
vows  as  a  sister,  the  convent  having  given  up  all 
claim  to  the  bequest  as  for  their  benefit  as  a  cor- 
poration. It  was  also  claimed  that  the  shares  of 
the  two  married  daughters  should  be  paid  to 
them  absolutely,  the  separate  use  having  failed  as 
they  were  not  married  until  nearly  six  years  after 
testator's  death.  The  auditing  Judge  held  that 
their  shares  must  be  held  in  trust  for  them,  say- 
ing, inter  alia :  **In  ordinary  cases  if  the  lega- 
tee is  unmarried  or  not  contemplating  marriage 
at  the  time  of  the  death  of  the  testator  then  a 
trust  for  her  separate  use  is  inoperative.  But  in 
the  present  case  the  testator  seems  to  have  fixed 
a  different  time  for  determining  the  question^ 
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viz.,  -when  the  youngest  daughter  shall  come  of 
age  ;  until  then  the  trust  was  executory." 

To  this  adjudication  Mrs.  Muller  and  Mrs. 
Snyder  filed  exceptions. 

Theodore  F,  Jenkins ^  for  the  exceptants. 

July  5,  1879.  The  Court.  That  a  trust  for 
separate  use  cannot  exist  except  for  a  woman 
married  or  contemplating  marriage  is  too  well 
established  to  need  the  citation  of  authority.  It 
is,  indeed,  implied  in  the  very  nature  and  defi- 
nition of  such  a  trust,  which  is  purely  a  creation 
of  equity  for  the  protection  of  women  in  a  state 
of  coverture,  and  tlierefore  no  more  applicable 
to  a  single  woman  than  it  is  to  a  person  of  the 
opposite  sex. 

It  is  true,  that  in  England,  if  created  for  a 
woman  then  unmarried,  such  a  trust  is  not  ab- 
solutely void,  but  simply  suspended,  and  becomes 
operative  in  case  of  her  suteequent  marriage,  if, 
in  the  meanwhile,  she  has  not  exercised  her 
power  of  alienation,  as  she  may  do.  But  in 
Pennsylvania  the  views  of  Lord  Cottenham,  in 
Massay  v,  Parker  (2  Mylne  &  Keen,  174) 
though  overruled  subsequently  in  Tullett  v,  Arm- 
strong (i  Beav.  I,  4  Mylne  &  Craig,  377),  were 
adopted  in  Hamersly  v.  Smith  (4  Whart.  1 26), 
and  it  is  here  settled  by  an  unbroken  line  of 
cases,  that  a  trust  for  separate  use,  if  not  effica- 
cious at  the  time  appointed  for  it  to  go  into 
effect,  cannot  become  so  by  reason  of  any  sub- 
sequent marriage ;  and,  as  said  in  McBride  v. 
Smyth  (4  Smith,  250),  "nothing  else  than  a 
legislative  enactment  can  change  the  law  as  thus 
established." 

The  case  before  us,  however,  is  not  affected 
by  this  principle.  It  is  true  that  when  the  will 
was  made,  and  when  the  testator  died  his  daugh- 
ters were  all  unmarried.  They  were  then  young 
children — the  youngest  but  thirteen  years  of 
age.  He  was  aware,  for  knowledge  in  this  re- 
spect must  be  presumed,  that  a  trust  for  separate 
use  could  not,  under  these  circumstances,  be 
created.  He  does  not  attempt  to  do  it.  Evi- 
dently acting  under  professional  advice,  he  de- 
fers the  time  at  which  his  daughters'  estates  are 
to  take  effect,  and  gives  his  entire  property  to 
trustees,  upon  whom  he  confers  certain  active 
duties.  These  duties  are,^r//,  to  receive  and 
apply  the  income  for  a  given  period ;  second,  to 
make  conveyances  when  that  period  has  expired. 
The  character  of  the  conveyances  so  to  be  made 
is  simply  indicated  by  the  testator,  the  actual 
conveyance  being  left  to  the  trustees ;  and 
whether  the  daughters  shall  receive  legal  or  equi- 
table estates  depends  upon  their  status  when  the 
conveyance  is  to  be  made. 

The  time  at  which  this  is  to  be  done  is  when 
the  youngest  daughter  reaches  the  age  of  twenty- 
one  years,  when  the  trustees,  after  giving  to  a 
religious  corporation  the  sum  of  ten  thousand 


dollars,  are  directed  **  to  make  division  of  the 
estate  in  such  way  and  manner  as  that  the  share 
of  each  daughter  shall  be  for  her  sole  and  sepa- 
rate use  and  support,  and  shall  not  in  any  way 
be  liable  to  the  control,  debts  or  engagements 
of  her  then  present  or  any  future  husband."  Of 
course,  if  the  daughters  all  remain  unmarried, 
the  direction  as  to  separate  use  will  not  take 
effect,  nor  can  it  avail  so  far  as  any  future  hus- 
band is  concerned ;  but  the  provision  is  execu- 
tory and  to  be  construed  liberally.  It  is  as  if  he 
had  said,  **  should  any  of  my  daughters  be  then 
married  or  contemplating  marriage,  I  direct  that 
their  shares  shall  be  settled  by  my  said  trustees 
for  their  separate  use ;  the  shares  of  the  others  tu 
be  conveyed  to  them  absolutely."  "Executory 
trusts,"  says  Mr.  Smith  (Executory  Interests,  § 
489),  "are  trusts  raised  by  a  stipulation  or  di- 
rection in  a  will,  etc.,  to  make  a  conveyance, 
settlement,  etc.  etc.,  to  uses  or  upon  trusts 
which  do  not  appear  to  be  formally  and  finally 
declared  by  the  instrument  containing  such 
stipulation."  "  In  the  case  of  trusts  executed," 
he  adds,  §  491,  "the  limitations  may  be  deemed 
to  receive  their  intended  shq)e  from  the  words 
of  the  will,  etc.,  itself.  But  in  the  case  of  trusts 
executory,  the  party  may  be  fairly  understood  to 
leave  the  limitations  to  be  perfected  by  the  convey- 
ance, settlement,  etc.  etc.,  stipulated  or  directed 
by  him,  and  to  have  intended  that  the  convey- 
ance, settlement,  etc.,  should  avoid  or  correct 
any  relative  inconsistencies  or  technical  obsta- 
cles, arising  from  impropriety  of  expression,  to 
the  general  scope  of  the  conveyance,  settlement, 
etc.  etc.,  so  directed  by  him :"  (See  also  Feame 
on  Con t.  Rem.  *ii8;  lb.  11 3-1 4;  Atherlyon 
Marriage  Settlements,  *i2i ;  4  Kent.  *2i9.) 

It  will  be  seen  that  the  case  differs  very  essen- 
tially from  McBride  v,  Smyth  (4  Smith,  245), 
which  has  been  cited  as  an  authority  against  the 
position  here  taken.  The  trust  there  was  not 
executory  in  the  sense  defined  above.  The 
estate  given  to  the  trustees  terminated  ipso  fact$ 
when  the  youngest  child  became  of  age,  and  no 
power  or  duty  with  regard  to  the  settlement  or 
division  then  to  be  made  was  conferred  upon 
them.  The  testator  undertook  to  make  the  divi- 
sion himself,  and,  of  course,  the  invalidity  of  the 
trust  for  separate  use  was  determined  by  the 
state  of  facts  at  the  time  of  his  death.  But  here 
the  estate  remains  in  the  trustees;  and,  until 
they  have  exercised  the  power  given,  does  not 
pass  to  the  daughters  at  all.  Until  then,  though 
in  one  sense  vested,  it  is,  as  already  stated,  un- 
certain whether  their  interests  will  take  effect  as 
legal  or  as  equitable  estates;  if  married,  the 
trustees  will  make  settlements  to  their  separate 
use ;  if  unnaarried,  they  will  take  absolutely. 

It  cannot  be  doubted  that  a  testator  may  give 
an  estate  in  futuro^  either  in  remainder  or  by 
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way  of  executory  devise,  to  his  daughter,  if  she 
be  then  unmarried,  but  if  married,  to  trustees 
for  her  separate  use.  There  is  nothing  illegal  or 
against  the  policy  of  the  law  or  any  rule  of 
property  in  such  an  alternative  limitation.  And 
this,  in  effect,  is  precisely  what  has  been  done  in 
the  case  now  before  us. 

The  hostility  to  trusts  which  for  a  period 
characterized  the  decisions  of  our  Supreme 
Court,  has  passed  away.  They  are  no  longer 
regarded  with  disfavor.  On  the  contrary,  within 
proper  limits,  they  are  encouraged,  especially 
where  intended  for  the  protection  of  the  bene- 
ficiary. (See  Earp*s  Appeal,  25  Smith,  119; 
Ingersoll's  Appeal,  5  Norris,  245.) 

The  question  presented  in  this  case  is  one  of 
importance,  and  until  a  higher  Court  shall  say 
that  the  division  of  the  testator's  estate,  to  be 
made  by  the  trustees  at  the  time  his  youngest 
daughter  becomes  of  age,  shall  not  be  in  such 
manner  as  that  the  shares  of  his  married  daugh- 
ters shall  be  for  their  sole  and  separate  use,  we 
must  decline  to  permit  it  to  be  made  in  any 
other  way.  Exceptions  dismissed  and  adjudica- 
tion confirmed. 

Opinion  by  Penrose,  J. 

Dissenting  opinion  by  Ashman,  J. 

(After  quoting  the  clause  from  the  will,  supra.) 
The  auditing  Judge  decided  that  the  status  of  the 
daughters  at  the  time  fixed  for  the  division  of  the 
estate  determined  the  nature  of  their  interest ; 
and  that  as  to  the  daughters  last  named,  one  of 
whom  was  married,  and  the  other  in  contempla- 
tion of  marriage  when  the  youngest  child  attained 
full  age,  the  trust  for  their  separate  use  took 
effect  at  that  time. 

The  point  involved  in  this  ruling  is  a  new 
one,  and,  if  valid,  creates  an  exception  to  a  rule 
which  has  been  laid  down  without  qualification 
by  the  Supreme  Court  of  this  State.  The  doc- 
trine of  the  English  cases  seems  to  be,  that  a 
trust  for  a  woman's  separate  use  may  be  effec- 
tually created,  although  she  be  unmarried  at  the 
time  and  no  particular  marriage  is  in  contempla- 
tion ;  and  that  the  trust,  although  suspended  by 
the  cessation  of  coverture,  will  reattach  on  a 
subsequent  marriage.  (Hill  on  Trustees,  419.) 
"  But,*'  says  Strong,  J.,  *'  whatever  may  be  the 
rule  in  the  English  Courts,  it  is  here  too  well 
established  to  be  disturbed  by  anything  else  than 
a  legislative  enactment,  that  a  separate  use  for  a 
woman  cannot  be  created  unless  she  is  covert, 
or  unless  in  immediate  contemplation  of  her 
marriage."  (McBride  v,  Smyth,  4  P.  F.  Sm. 
245.)  That  case  decided  that  the  marriage 
must  be  in  existence  or  in  contemplation  at  the 
time  the  trust  is  created.  **That  the  marriage 
must  be  in  immediate  view  at  the  time  of  the 
creation  of  the  trust  is  proved  by  all  the  cases, 
which  decide  that  on  the  termination  of  the 


coverture,  the  trust  falls,  and  is  not  revived  by 
a  second  marriage,  for  if  any  marriage  would 
answer  to  the  provision  for  the  trust,  a  second 
would  as  well  as  the  first."  (Per  Agnew,  J.,  in 
Wells  p.  McCall,  14  P.  F.  Sm.  207.)  The  cases 
of  Hammersley  p.  Smith  (4  Wh.  126),  Ogden's 
Appeal  (20  P.  F.  Sm.  501),  Dunn  &  Biddle's 
Appeal  (4  Nor.  94),  and  a  host  of  intermediate 
decisions,  affirm  this  doctrine.  The  sole  dis- 
tinction between  the  present  case  and  that  of 
McBride  v.  Smyth  is,  that  in  the  latter  the  testa- 
tor himself  gave  to  his  daughter,  if  living  when 
his  youngest  child  should  attain  majority,  an 
estate  for  her  separate  use,  whilst  here  he  directs 
his  trustees  to  divide  his  estate  at  that  period 
among  his  surviving  daughters,  so  that  the  same 
shall  be  held  for  their  separate  use.  In  this 
case,  as  in  McBride  v,  Smyth,  the  daughters 
were  unmarried  and  not  in  contemplation  of 
marriage  at  the  time  of  testator's  death ;  but  by 
the  decision  of  the  auditing  Judge  the  testator  is 
enabled  to  confer  upon  a  trustee  a  power  which 
all  the  cases  assert  he  does  not  possess.  In  the 
effort  to  escape  from  restricting  too  far  the 
power  of  alienation  and  the  husband's  marital 
rights,  while  preserving  within  reasonable  limits 
the  power  of  the  parent  to  provide  for  the  future 
support  of  his  daughters,  the  law  effected  a  com- 
promise, as  was  well  said  in  Wells  v,  McCall  (14 
P.  F.  Sm.  213),  by  which  the  donor  could  im- 
pose a  trust  upon  his  gift  in  view  of  a  then  ex- 
isting or  contemplated  marriage.  The  date  of 
the  creation  of  the  trust  was  the  limit  of  this 
compromise.  If  this  limit  can  be  extended  in 
the  manner  proposed  by  the  auditing  Judge  a 
result  will  be  reached  which  it  was  declared,  in 
McBride  p.  Smyth,  could  be  effected  only  by 
legislative  enactment.  It  would,  for  instance, 
have  been  easily  possible  for  both  of  the  daugh- 
ters claiming  in  this  case  to  have  married  and 
tost  their  husbands,  and  to  have  remarried  be- 
fore the  time  fixed  for  the  division  of  the  estate. 
Contrary  to  every  decision  in  Pennsylvania,  they 
would  then  have  been  affected  with  a  separate 
use.  In  Wells  p.McCall  (14  P.  F.  Sm.  214)  it 
was  admitted  that  there  is  always  more  or  less  of 
uncertainty  in  the  title  where  the  fact  is  to  be 
ascertained,  that  a  marriage  was  in  actual  con- 
templation, and  the  answer  was  that  the  creation 
of  the  trust  itself  put  every  one  on  inquiry,  and 
that  the  marriage  following  in  a  reasonable  time 
concluded  the  proof.  But  how  immeasurably 
would  this  difficulty  be  increased  where  the  fact 
is  to  be  gathered,  not  from  the  date  of  the  testa- 
tor's death,  which  is  here  the  date  of  the  creation 
of  the  trust,  but  from  an  event  (the  attaining  by 
a  youngest  child  of  full  age),  which  can  of 
necessity  be  known  to  very  few,  and  the  cele- 
bration of  a  marriage,  which  may  be  separated 
by  many  years  from  the  death  of  the  testator. 
The  distinction  drawn  by  the  auditing  Judge 
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between  executory  and  executed  trusts  is  un- 
doubtedly correct,  and  it  is  true  that  "in 
modelling  the  limitations  of  executory  trusts  in 
wills,  as  in  marriage  settlements,  equity  will  in- 
terpose in  such  a  manner  as  to  substantiate  the 
apparent  intention.*'  (Feame  on  Cont.  Rem. 
iiS.)  But  equity  will  not  interfere  where  the 
intention,  if  effected,  would  override  a  well- 
settled  rule  of  law. 

Campbell  v,  IngersoU  (6  Weekly  Notes,  125) 
presents,  perhaps,  a  stronger  analogy  to  the 
present  case  than  McBride  v*  Sm)rth.  The  tes- 
tatrix devised  and  bequeathed  to  trustees  in  fee 
all  her  residuary  estate  in  trust  for  her  two 
nieces,  the  income,  if  necessary,  to  be  expended 
for  their  education,  etc.,  during  their  minority, 
and  upon  their  arrival  at  twenty-one  years  of 
age,  the  income  to  be  paid  to  them  quarterly, 
'<  so  that  the  same  may  be  for  their  equal  and 
sole  and  separate  use,  and  not  subject  to  the 
debts  or  control  of  their  husbands  in  case  of 
their  marriage."  Sharswood,  J.,  in  delivering 
the  opinion  of  the  Court,  said :  *'  The  fact  that 
the  testatrix  intended  also,  as  one  of  the  objects 
of  the  trust,  to  create  sole  and  separate  estates 
for  her  nieces,  then  being  unmarried  and  not  in 
contemplation  of  coverture,  though  that  object 
be  considered  inoperative  and  void,  does  not  in- 
validate the  trust,  if  for  other  reasons  it  ought  to 
be  supported.'*  In  this  case  it  was  expressly 
found  by  the  examiner  that  at  the  time  of  testa- 
trix's death,  the  cestui  que  trust  was  unmarried 
and  not  in  contemplation  of  marriage ;  and  the 
trust,  although  upheld  on  other  grounds,  was 
repudiated  as  a  valid  trust  for  her  separate  use. 


Juac  17, 1879. 

Gray's  Estate. 

Decedent's  estate —  Question  of f cut — Demand  for 

issue — Not  a  matter  of  right y  but  in  discre^ 

tion  of  the  Court — Claim  for  money  cuivdnced 

on  mortgage — Satisfaction  ofrecord,  effect  of — 

Payment  of  mortgage  debt — Presumption  as  to- — 

Evidence  necessary  to  establish — Counsel  fees. 

Sur  exceptions  to  auditor's  report  and  demand 

for  an  issue. 

By  agreement  of  all  the  parties  the  account  of 
Alexander  P.  Colesberry,  executor  under  the  will 
of  Robert  Gray,  was  referred  to  an  auditor 
(Lewis  Wain  Smith)  from  whose  report  thereon, 
the  following  facts  appeared  : — 

The  decedent,  with  one  Leeds,  in  July,  1862, 
purchased  of  William  B.  Taylor,  their  former 
employer,  a  brewery  property  for  $64,000,  Tay- 
Jor  taking  a  purchase-money  mortgage  for  the 
whole  sum.  They  carried  on  the  business  under 
the  name  of  Leeds  and  Gray.  In  November, 
1863,  Leeds  and  Gray  executed  a  new  mortgage 
on  the  brewery  property  for  $25,000,  and  also 
a  bond  and  mortgage  to  Taylor  for  $64,000^ 


which  was  substituted  for  the  purchase-money 
mortgage  held  by  him.  A  previously  existing 
mortgage  of  $10,000  was  satisfied  out  of  the 
$25,000.  In  1863  Leeds  died,  and  Gray  con- 
tinued the  business.  In  September,  1869,  Gray 
paid  Taylor  $14,000  in  cash.  Gray's  boola 
showed,  that  up  to  June,  1873,  he  was  pajring 
Taylor  interest  on  about  $50,000,  and  although 
after  that  time  payments  may  have  been  Hiade, 
they  were  not  receipted  for  in  Gray's  books,  nor 
charged  against  Taylor,  or  any  particular  account. 

Early  in  March,  1875,  ^^ay  applied  to  a  con- 
veyancer to  negotiate  a  loan  of  $50,000  to  be 
secured  by  mortgage  on  the  brewery  property. 
He  mentioned  the  existence  of  the  mortgage  of 
$25,000,  which  it  seems  had  by  this  time  been 
reduced  to  $10,00,  and  which  would  be  paid  out 
of  the  money  to  be  borrowed  on  this  new  mort- 
gage. He  also  said  that  there  was  a  large  second 
mortgage  on  the  property  "which  was  pretty  well 
settled  up,  and  could  be  satisfied  in  a  few  min- 
utes." The  loan  was  effected,  and  on  the  29th 
of  March  of  the  same  year  Taylor  satisfied  of 
record  his  mortgage  for  $64,000^  the  entry  being 
regularly  made  in  the  margin  of  the  mortgage 
book  in  the  office  of  the  recorder  of  deeds.  The 
relations  between  Gray  and  Taylor  were  always 
confidential,  the  latter  being  in  the  habit  of  both 
making  and  endorsing  notes  for  Gray's  accommo- 
dation, and  this  to  very  large  amounts. 

Before  the  auditor,  a  claim  was  made  in  behalf 
of  Taylor  for  $64,000,  with  interest  from  June, 
1873,  and  in  support  of  this  demand  it  was  al- 
leged, that  while  the  claimant  had  satisfied  the 
mortgage  and  surrendered  the  bond,  he  never 
had  been  paid.  That  the  act  was  one  dictated 
purely  by  friendship  for  the  decedent,  and  done 
merely  as  an  accommodation,  to  enable  him  to 
borrow  money  for  business  purposes.  In  support 
of  this,  the  following  testimony  was  offered ;  that 
(i)  in  September,  1873,  Gray  in  his  own  hand- 
writing admitted  his  indebtedness  to  Taylor  of 
$50,000  on  this  mortgage,  and  that  from  June, 
1873,  to  February,  1876,  covering  the  admission 
of  liabiUty,  and  many  months  subsequent  to  the 
entering  of  satisfaction,  the  books  of  Gray  foil  to 
show  that  he  paid  Taylor  any  part  of  that  sum, 
and  (3)  the  condition  of  Gray's  business  was 
such  that  he  could  not  take  any  money  out  of  it, 
all  he  could  command  being  required  to  carry  on 
the  brewery. 

This  the  auditor  rejected,  as  "Gray's  lips  were 
sealed  in  death  and  the  claimant's  in  law,  and  no 
witnesses  were  produced  to  contradict  or  explain 
away  the  proof  of  payment."  The  claim  was 
therefore  refused. 

Exceptions  were  filed  to  this  finding  of  the  au- 
ditor. 

An  issue  to  the  Common  Pleas  was  also  de- 
manded to  try  the  question  of  fact  relating  to 
payment  of  the  mortgage  debt. 
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As  to  the  allowance  of  a  counsel  fee  out  of  the 
testator's  general  estate,  instead  of  the  trust,  the 
facts  are  fully  set  out  in  the  opinion  of  the  Court. 

G.  JV,  TAarmnd  George  Junkin^  for  William 
B.  Taylor. 

Wm,  AfcHfichaelziid  John  C.  Bullitt y  for  the 
executor. 

John  J.  Ridgwayy  for  the  Girard  Life  Insur- 
ance Company. 

July  5,  1879.  The  Court.  After  a  careful 
examination  of  the  evidence,  we  fail  to  discover 
any  error  in  the  conclusions  of  the  auditor,  and 
are  of  the  opinion  he  was  fully  justified  in  the 
disallowance  of  the  claim  of  the  exceptant,  and 
refusal  of  the  issue  demanded.  As  has  been  well 
settled,  the  issue  is  not  a  matter  of  right,  but 
rests  in  the  sound  discretion  of  the  Court.  It  is 
to  inform  its  conscience,  not  to  relieve  from  duty 
or  responsibility,  and,  to  prevent  useless  delay 
and  expense  to  parties,  demands  for  issues  to  try 
disputed  questions  of  fact  arising  in  the  settle- 
ment of  decedents'  estates  should  be  refused, 
unless  it  clearly  appear  from  the  complication  of 
material  facts,  or  the  contradictory  character  of 
the  testimony,  that  the  question  in  dispute  can 
be  more  readily  and  satisfactorily  determined  by 
the  verdict  of  a  jury.  And  as  the  Court  is  not 
concluded  by  the  verdict,  the  evidence  presented 
in  support  of  the  demand  for  the  issue  must  be 
such  as  would  sustain  a  verdict  in  favor  of  the 
demandant. 

The  claim  forming  the  subject  of  the  excep- 
tions is  to  recover  the  amount  of  a  mortgage  and 
its  accompanying  bond  and  warrant,  neither  of 
which  evidences  of  indebtedness  were  in  the  pos- 
session of  the  claimant,  he  having  satisfied  of 
record  the  former,  and  surrendered  the  latter  to 
the  mortgagor  nearly  sixteen  months  prior  to  his 
death.  At  the  audit  it  was  produced  by  the  ex- 
ecutor of  the  mortgagor  with  his  signature  and 
those  of  the  subscribing  witnesses,  cancelled. 

The  claimant  was  thus  upon  the  threshold  of 
his  proceeding  confronted  by  his  own  solemn  act 
and  declaration  that  he  was  satisfied,  and  his  debt 
paid.  But  as  was  said  by  Woodward,  Justice, 
in  Fleming  v.  Parry  (12  Harris,  47),  between  the 
original  parties,  where  the  rights  of  innocent 
third  parties  have  not  intervened,  "there  is 
no  magic  in  an  entry  of  satisfaction,  either  on  a 
judgment  or  mortgage,  which  can  prevail  against 
the  truth  and  equity  of  the  transaction."  There 
fore,  notwithstanding  the  presumption  arising 
from  the  facts  mentioned,  it  is  not  conclusive 
against  the  right  of  the  claimant  to  recover,  and 
the  result  of  the  authorities  upon  the  subject  is 
that  he  is  still  permitted  to  show  the  intention  of 
the  parties,  at  the  time  of  the  transaction,  to  keep 
alive  the  debt,  or  that  the  entry  of  satisfaction 
was  procured  by  fraud,  made  by  accident,  or 
through  a  mistake  of  fact.  In  either  event  if 
satisfactorily  established  the  Court  in  the  exercise 


of  its  equitable  jurisdiction,  will  relieve  against 
the  act  improvidently  committed,  and  carry  out 
the  true  intention  of  the  parties.  (See  West's 
Appeal,  36,  Legal  Intelligencer,  138,  April  4, 
1879;  7  Weekly  Notes,  427,  and  cases  cited.) 
The  claimant  thus  had  every  opportunity  of 
overcoming  the  presumption  arising  from  his  de- 
liberate act  and  declaration,  but  the  proof  offered 
was  wholly  insufficient,  and  failed  to  present  such 
material  and  disputed  facts  as  justified  their  sub- 
mission to  a  jury.  The  onus  lay  upon  him  in  the 
first  instance  to  remove  the  effect  of  his  entry  of 
satis&ction  and  surrender  of  the  bond  and  war- 
rant, and  until  sufficient  evidence  of  the  non- 
payment of  the  mortgage  debt  was  produced, 
neither  the  executor  nor  the  testator,  if  still  sur- 
viving, would  be  called  upon  to  offer  any  proof 
of  the  payment  in  full  and  liquidation  of  the  debt. 
From  the  evidence,  we  gather  that  the  claimant 
rested  his  case  mainly,  if  not  wholly,  upon  the 
testator's  books  of  account,  which  entirely  omit- 
ted any  payments  to  claimant  of  the  principal  of 
the  mortgage,  either  at  the  date  of  satisfaction  or 
subsequent  thereto.  But  this  is  entitled  to  little 
weight,  as  the  books  were  shown  to  be  unreliable 
and  incorrect  in  many  other  respects,  and  the 
absence  of  such  entries  would  be  no  evidence  of 
the  non-payment  of  the  debt,  for  non  constat 
the  money  was  paid  by  testator  from  sources 
other  than  the  receipts  of  his  business.  And  as 
remarked  by  the  auditor:  **It  would  be  idle  to 
speculate  on  the  hundreds  of  ways  in  which  a 
pa>Tnent  could  be  made  and  yet  not  appear  in 
the  books.  They  will  suggest  themselves  to  every 
mind  at  once.  It  is  no  answer  to  the  presump- 
tion of  payment  to  show  that  the  money  did  not 
pass  through  one  particular  channel."  As  an 
illustration  of  the  unreliability  and  incorrectness 
of  testator's  books,  it  may  be  mentioned  that  the 
considerable  sum  of  ^37,609. 28,  received  by  him 
on  April  loth,  1875,  ^^^  balance  of  a  mortgage 
loan*  upon  his  real  estate,  does  not  appear  in  his 
cash  book,  but  was  deposited  directly  in  bank. 
It  is  also  remarkable  that  although  the  testator 
lived  for  nearly  sixteen  months  after  the  satisfac- 
tion of  the  mortgage,  and  he  and  the  claimant 
continued  upon  the  most  friendly  and  intimate 
relations,  not  a  single  witness  was  produced  as  to 
any  admissions  or  declarations  of  testator,  ac- 
knowledging the  existence  of  the  debt,  or  of  any 
demand  upon  him  by  claimant  for  the  payment 
of  either  principal  or  interest  thereon,  or  for  any 
new  evidence  of  indebtedness,  but  on  the  con- 
trary, the  claimant  remains  silent,  and  after  the 
testator's  lips  are  closed  by  death,  presents  a  claim, 
which,  if  allowed,  would  absorb  a  large  portion  of 
the  estate.  If  the  claim  be  just,  the  claimant  has 
no  one  to  condemn  but  himself,  as  by  his  own 
laches  he  must  be  debarred  from  its  recovery. 
There  being,  therefore,  no  evidence  of  any  fraud 
or  imposition  practised  by  the  testator,  nor  that 
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the  entry  of  satisfaction  of  the  mortgage  and  the 
surrender  of  the  bond  and  warrant  of  attorney 
were  the  result  of  an  accident  or  mistake  of  the 
claimant,  and  further,  there  being  no  evidence 
that  either  of  the  parties  after  entry  of  satisfaction 
ever  recognized  or  contemplated  the  mortgage 
debt  as  being  still  existing  and  unpaid,  the  claim- 
ant must  be  held  to  the  legal  and  natural  conse- 
quences of  his  own  acts.  He  having  failed  to 
overcome  the  presumption  of  payment  arising 
therefrom,  his  claim  was  properly  disallowed. 

The  exceptions  are  therefore  dismissed. 

We  must,  however,  direct  a  correction  of  the 
report  in  one  particular.  Testator  devised  and 
bequeathed  his  residuary  estate  to  trustees  for  the 
payment  of  annuities,  etc.,  who  were  very  prop- 
erly represented  by  counsel  before  the  auditor. 
But  an  allowance  out  of  the  estate  for  the  em- 
ployment of  professional  services  can  only  be 
made  for  the  purpose  of  advising,  assisting,  and 
in  this  case  defending,  the  executor,  who  is  the 
representative  of  the  estate.  It  was,  therefore, 
improper  to  direct  a  further  counsel  fee  to  the 
counsel  for  the  residuary  legatee.  He  should 
be  compensated  out  of  the  trust  estate  and  not 
the  general  estate  of  testator. 

Opinion  by  Hanna,  P.  J. 


Cremers's  Estate. 


June  i8, 1879. 


Petition  for  bill  of  review — When  not  granted- — 
Laches —  Where  a  petition^  answer^  and  repli- 
cation have  been  filedy  and  no  testimony  taken^ 
the  responsive  allegcttions  of  the  answer  are 
presumed  to  be  true, 
Sur  petition  for  review. 
In  the  adjudication  of  the  above  estate  it  ap- 
peared that  the  decedent,  Marguerite  Cremers, 
died  in  March,  1874,  leaving  a  will,  in  which 
she  named  her  niece,  Marie  d'Arros,  residuary 
legatee,  and  appointed  C.  H.  A.  Esling,  her  ex- 
ecutor.    The  testatrix  therein  desired  the  exclu- 
sion of  her  husband,  Calixte  Cremers,  from  any 
participation  in  her  estate ;  it  was  also  contended 
before  the  auditing  Judge,  in  behalf  of  the  said 
Marie  d'Arros,  that  the  habits  of  the  decedent's 
husband  were  irregular,  and  that  at  the  time  of 
her  death  he  was  living  in  Europe,  but  the  audit- 
ing Judge  found  that  the  said  Calixte  did  not  at 
any  time  desert  his  wife,  or  refuse  to  contribute 
to  her  support,  and  directed  the  balance  in  the 
accountant's  hands  to  be  paid  to  him,  which  ad- 
judication was  confirmed  upon  exceptions  filed 
(see  6  Weekly  Notes,  240),  and  this  decree  was 
affirmed  in  the  Supreme  Court  upon  appeal.    (See 
ante,  126.) 

The  accountant  then  filed  a  petition,  which, 
reciting  an  agreement  with  the  respondent,  Ca- 
lixte Cremers — by  the  terms  of  which  the  furni- 


ture and  personal  effects  of  the  decedent  were  to 
be  retained  by  the  petitioner  until  the  claim 
which  the  said  Calixte  Cremers  proposed  to  make 
as  decedent's  husband  should  be  determined — 
prayed  for  a  review  and  reargument. 

The  answer  of  Calixte  Cremers  traversed  the 
fact  of  the  agreement. 

Benj.  H.  Brewster,  for  the  petitioner. 

Daniel  Dougherty,  contra. 

July  5,  1879.  The  Court  (after  stating  the 
facts):  Conceding  such  an  agreement  to  have 
been  made,  it  is  manifest  that  it  was  not  adhered  to 
by  the  petitioner,  who  admitted  at  the  argument 
that  he  had  not  retained  the  furniture,  but  that  it 
had  been  delivered  to  the  residuary  legatee,  and 
not  stored  at  all ;  and  his  claim  for  storage  was 
therefore  withdrawn  or  abandoned.  Under  these 
circumstances,  and  after  several  years'  usage  by 
one  whose  claim  was,  as  the  Court  has  decided, 
invalid  as  against  the  respondent,  it  would  be  un- 
just to  compel  the  latter  to  take  the  property  in 
its  present  condition  (see  Whitaker  r.  Houghton, 
5  Norris,  48).  But  the  answer  utterly  denies  that 
any  agreement  whatever  was  made  and  being  re- 
sponsive, must  in  this  respect  be  taken  as  verity, 
until  overcome  by  evidence  adequate,  according 
to  the  rules  of  equity,  for  this  purpose.  No  such 
evidence  has  been  furnished,  and,  if  it  had  been, 
it  could  not  have  availed,  in  view  of  the  surrender 
of  the  goods  to  the  legatee. 

Apart  from  the  merits  of  the  case,  the  petitioner 
has  not  brought  himself  within  the  principles 
governing  bills  of  review.  He  has  ^own  no 
error  apparent  on  the  face  of  the  record,  and  al- 
leges no  matter  arising  since  the  decree.  Relief 
is  never  granted  upon  any  other  ground,  unless 
the  application  be  made  prompdy;  and  any 
laches  or  negligence  destroys  the  title  to  relief. 
(Story's  Eq.  PI.  §414.) 

Here  the  adjudication,  which  charged  the  peti- 
tioner with  the  household  furniture  at  its  ap- 
praised value  (upon  which  commissions  had  been 
claimed  and  allowed),  and  which  directed  him  to 
pay  the  amount  in  cash,  was  filed  in  April,  1878. 
It  was  confirmed  by  the  Court  in  banc,  after  ex- 
ceptions upon  other  grounds  had  been  filed  and 
dismissed,  in  November,  1878,  and  the  decree 
was  affirmed  by  the  Supreme  Court  on  the  3d  of 
March,  1879.  ^^^  ^^  suggestion  such  as  now  set 
up  in  the  petition  was  made  until  April  5,  1879, 
until  after  the  order  to  pay  had  issued.  And  it 
was  not  until  May  3,  1879,  that  the  present  peti- 
tion was  filed. 

The  case  maybe  a  hard  one  for  the  petitioner, 
but  it  would  be  a  still  harder  one  for  the  respond- 
ent if  he  should  be  compelled  to  bear  a  loss  aris- 
ing from  an  unauthorized  use  of  his  property, 
which  it  was  in  the  power  of  the  petitioner,  as  it 
was  his  duty,  to  have  prevented. 

Petition  dismissed. 

Opinion  by  Penrose,  J. 
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Oct.  &  Nov.  '79,  73.  Oct.  9,  1879. 

Gill  for  use,  etc.  v.  Hutchison. 

Mortgage  —  Certificate  of  no  defence — Effect 
thereof  in  hands  of  assignee — Estoppel  of  mort- 
gagor. 

A  mortgac^r  who  at  the  same  time  that  he  executes  a 
mortgage  delivers  to  the  mortgagee  a  certiHcate  of  no  de- 
fence, thereby  estops  himself  from  setting  up,  as  against  a 
purchaser  of  the  mortgage,  that  there  was  fraud  in  ob- 
taining the  mortgage,  or  that  the  mortgagee  has  misap- 
propriated the  money  received  from  the  sale. 

Error  to  the  Common  Pleas  No.  2  of  Alle- 
gheny County. 

Scire  facias  sur  mortgage,  by  S.  B.  W.  Gill,  for 
the  use  of  Mrs.  Eliza  Lewis  and  W.  W.  Lewis, 
against  John  Hutchison. 

The  defendant  pleaded,  specially,  that  the 
mortgage  sued  on  was  given  by  him  to  the  said 
S.  B.  W.  Gill  as  collateral  security  for  the  pay- 
ment of  defendant's  written  obligation  to  said 
Gill  for  eight  thousand  dollars,  and  that  the  said 
written  obligation  is  not  in  the  possession,  owner- 
ship, or  control  of  the  equitable  plaintiffs. 

Further,  that  the  said  written  obligation,  and 
also  the  mortgage  sued  on  in  this  case,  were 
given  to  the  said  Gill  to  secure  him  for  a  loan 
which  he  was  to  make  to  this  defendant  when 
required  in  the  future,  and  this  defendant  has 
never  yet  required  him  to  lend  any  money :  and 
neither  the  said  S.  B.  W.  Gill  nor  any  person 
for  him,  has  ever  loaned  any  money  to  this  de- 
fendant, or  to  any  person  for  him  on  account  of 
the  said  written  obligation,  or  on  account  of  the 
mortgage  sued  on. 

At  the  trial  the  following  facts  appeared :  On 
February  5,  1877,  John  Hutchison,  for  the 
purpose  of  raising  money,  as  mentioned  below, 
made  to  S.  B.  W.  Gill  a  promissory  note  for 
J8000  and,  to  secure  this  note,  executed  and 
delivered  a  mortgage  on  certain  of  his  property 
in  Allegheny  City,  a  bond,  and  a  certificate  of 
no  defence,  the  latter  being  as  follows : — 

I,  John  Hutchison,  hereby  certify  and  acknowledge  that 
a  mortgage  made  by  me  to  S.  B.  W.  Gill,  dated  February 
5,  A.  D.  1877,  for  $8000,  payable  in  two  years,  with  interest 
payable  semi-annually,  together  with  the  bond  of  myself 
accompanying  the  same,  igjustly,  fully  and  entirely  owing 
and  payable  according  to  the  terms  and  conditions  thereof. 
And  I  hereby  also  further  certify  to  any  person  or  persons 


who  may  desire  to  purchase  the  same,  that  I  have  no 
drawback,  claim,  set-off,  or  other  defence  of  any  kind  what* 
ever  to  the  payment  of  any  part  of  said  mortgage,  either 
principal,  interest,  or  commissions  when  due  and  payable 
or  collectable  by  the  terms  and  conditions  therein  recited 
as  aforesaid. 

Witness  my  hand  and  seal  this  fifth  day  of  February, 
A.  D.  1877. 

Attest  D.  E.  Davis.  John  Hutchison  [l-s.]. 

Hutchison  admitted  his  signature  to  this  instru- 
ment, but  testified  that  it  was  no  part  of  his 
agreement  with  Gill,  and  that  he  had  no  knowl- 
edge of  ever  having  signed  it. 

The  defendant  testified  that  no  consideration 
passed  at  the  time,  it  being  understood  between 
Hutchison  and  Gill  that  as  the  former  required 
funds  to  enable  him  to  carry  out  a  certain  con- 
tract, he  should  obtain  them  from  Gill,  the  note 
and  mortgage  being  held  as  security  for  such 
advances:  but  that  Gill  failed  and  refused  to 
make  any  payments  whatever.  There  was  no 
direct  evidence  of  actual  fraud  in  obtaining  the 
certificate  of  no  set-off. 

Gill  being  in  possession  of  these  papers  had 
the  mortgage  recorded,  and  on  February  27, 
1877,  sold  it  with  the  accompanying  bond  to 
Mrs.  Eliza  Lewis  and  W.  W.  Lewis,  and  had  the 
assignment  entered  on  the  record.  W.  W. 
Lewis,  who  conducted  the  transaction,  testified 
that  he  saw  the  certificate  of  no  defence  before 
the  assignment  and  that  it  was  given  to  him  after 
the  money  had  been  paid.  At  about  the  same 
time  Gill  placed  the  promissory  note  in  The 
National  Bank  of  Commerce  of  Pittsburgh. 
Gill  absconded  in  September,  1877,  without 
having  paid  Hutchison  any  money  whatever. 
After  this,  in  May,  1878,  The  National  Bank  of 
Commerce  brought  suit  against  Hutchison  on 
the  note,  and  recovered  judgment  thereon. 

The  Court  (White,  J.)  instructed  the  jury 
that  there  was  not  sufficient  evidence  to  warrant 
them  in  finding  that  the  certificate  of  no  defence 
was  obtained  from  the  defendant  by  fraud,  and 
that  if  they  found  from  the  evidence  that  Gill 
had  in  his  possession  the  mortgage  and  bond  and 
no  defence  paper,  and  exhibited  them  to  Lewis, 
who  on  the  faith  thereof  paid  Gill  the  money, 
the  equitable  plaintiffs  were  entitled  to  recover. 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
charge  of  the  Court  as  above  given. 

Robert  Pollock  (with  him  Thos.  M,  Mar- 
shall)^ for  plaintiff  in  error. 

Hutchison  did  not  agree  to  sign  the  certificate 
of  no  defence.  He  did  not  know  what  he  was 
doing  when  he  did  sign  it.  It  results  from  this 
that  Gill  must  have  concealed  from  him  the 
nature  of  the  writing  which  he  was  signing  and 
this  constitutes  such  fraud  as  should  render  the 
instrument  of  no  force  or  effect. 

W.  W.  Lewis,  one  of  the  equitable  plaintiffs, 
testified  merely  that  he  saw  the  certificate  of  no 
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defence  before  he  paid  the  money.  This  was 
not  sufficient  to  render  it  an  estoppel.  He 
must  go  further  and  show  that  he  relied  and 
acted  on  it :  that  by  reason  of  it  he  was  induced 
to  pay. the  money;  that  it,  and  it  alone,  pro- 
duced this  force  and  effect  on  his  mind. 

Wilcox  V,  Howell,  44  N.  Y.  398. 

"Weaver  v.  Lynch,  i  Casey,  449. 

Eldred  v.  Hazlett,  9  Casey,  307. 
Jlf,  W,  Achesofiy  contra. 
The  most  that  can  be  made  of  Hutchison's 
own  testimony  is  that  he  signed  the  paper  with- 
out understanding  its  contents  and  without  in- 
quiry in  respect  thereto. 

The  mortgagor  having  given  a  certificate  of  no 
defence,  is  estopped  from  setting  up  a  defence 
against  an  assignee. 

Ashton*s  Appeal,  23  Sm.  153. 

Scott  V,  Sadler,  2  Sm.  211. 

McMuUen  z/.  Wenner,  16  S.  &  R.  18. 

Weaver  v.  Lynch,  l  Casey,  449. 
The  purchaser  was  not  bound  to  look  to  the 
application  of  the  money. 

Gray's  Admr.  v.  The  Bank  of  Ky.,  5  Casey,  365. 

Penna.  R.  R.  Co.*s  Appeal,  5  Norris,  80. 

October  20,  1879.  The  Court.  When  a 
mortgagor  at  the  same  time  that  he  executes  a 
mortgage,  delivers  to  the  mortgagee  a  writing 
certifying  that  he  has  no  defence  or  defalcation, 
it  is  in  effect,  an  agreement  that  the  mortgagee 
shall  negotiate  the  mortgage.  It  is  an  acknowl- 
edgment that  he  has  received  full  consideration. 
It  is  indeed  most  usual  to  execute  such  writings 
when  no  consideration  has  been  received,  and 
the  sole  object  of  the  mortgage  is  to  raise  money 
by  the  sale  of  it.  It  would  be  in  the  highest 
degree  inequitable  to  allow  the  mortgagor  to  set 
up  that  there  was  fraud  in  obtaining  the  mort- 
gage, or  in  a  misappropriation  by  the  mortgagee 
of  the  money  raised  by  the  sale.  It  is  unneces- 
sary to  say  what  would  be  the  effect  of  actual 
fraud  in  procuring  the  *'no  defence"  paper. 
In  this  case  there  was  no  evidence  of  such 
fraud. 

Judgment  affirmed. 

Per  Curiam. 

[See  next  case.] 


Oct.  &  Nov.  '79,  no.  Oct.  10, 1879. 

Robertson  v.  Hay,  to  use,  etc. 

Mortgage — Certificate  of  no  defence — Effect  of 
— Evidence — Effect  of  material  alteration  of 
deed  by  stranger — Effect  of  immaterial  altera- 
tion by  party, 

R.  executed  a  bond  and  mortgage  to  H.,  and  also  a 
certificate  of  no  defence,  and  placed  them  in  G.'s  hands, 
in  order  that  he  might  raise  money  for  R.,  if  R.  should  at 


any  time  instruct  him  so  to  do.     G.,  without  orders  from 
R.,  negotiated  the  mortgage : 

Heldt  that  even  if  G.  failed  to  account  to  R.  for  the 
money  received,  the  facts  were  insuflficient  to  defeat  a  re- 
covery by  the  assignee ;  since  the  papers  which  R.  exe- 
cuted and  placed  in  the  hands  of  G.  not  only  impliedly 
authorized  a  sale  of  the  mortgage,  but  invited  purchaseis 
by  expressly  declaring  that  the  mortgagor  **  had  no  defence 
of  any  kind  whatever.'' 

Where  one  of  two  innocent  parties  must  suffer  from  the 
tortious  act  of  a  third,  he  who  gave  the  wrong-doer  the 
means  of  perpetrating  the  wrong  must  bear  the  conse- 
quences of  the  act. 

A  material  alteration  of  a  deed,  if  made  by  a  stranger, 
will  not  affect  the  validity  of  the  instrument. 

An  immaterial  alteration,  even  if  made  by  a  party 
thereto  or  his  agent,  does  not  invalidate  the  instrumcid 
or  make  it  inadmissible  as  evidence. 

Error  to  Court  of  Common  Pleas  No.  i,  of 
Allegheny  County. 

Scire  facias  sur  mortgage,  by  A.  B.  Hay,  to  the 
use  of  James  McCandless  against  Stewart  Robert- 
son.    The  facts  were  as  follows : — 

Robertson  executed,  on  June  18,  1873,  his 
bond  and  mortgage  to  A.  B.  Hay,  the  law  part- 
ner of  S.  B.  W.  Gill,  for  ^1500.  This  mortgage 
was  duly  acknowledged  June  24,  1873,  and  re- 
corded June  28,  1873.  A  "  certificate  of  no  de- 
fence" was  also  executed  by  Robertson,  bearing 
date  July  18, 1873,  acknowledged  July  19,  1873.* 
No  consideration  was  paid  Robertson  at  the  time  of 
the  execution  of  these  instruments.  They  were  all 
handed  over  by  him  to  Gill  to  be  kept  in  his  cus- 
tody until  Robertson  might  need  money  to  be 
raised  upon  them.  In  such  case  he  was  to  notify 
Gill,  who  was  then  to  negotiate  the  mortgage, 
and  raise  the  necessary  funds. 

On  June  24,  1873,  ^^^  without  orders  from 
Robertson,  sold  the  mortgage  to  McCandless,  and 
procured  the  same  to  be  assigned  to  the  purchaser 
by  his  law  partner.  Hay.  Whether  any  of  this 
money  obtained  by  this  unauthorized  assignment 
was  accounted  for  by  Gill  to  Robertson  was  a  dis- 
puted point  at  the  trial.  McCandless  had  no 
dealings  with  any  one  except  Gill,  and  received 
from  Gill  the  instalments  of  interest  upon  the 
mortgage  as  they  fell  due.  There  was  no  direct 
evidence  that  Robertson  knew  anything  of  the 
transaction  except  that,  in  1875,  he  obtained  a 
policy  of  insurance  upon  the  property  mortgaged, 
in  which  was  inserted  the  clause,  **  Loss,  if  any, 
first  payable  to  James  McCandless  mortgagee." 

At  some  time  after  the  assignment  of  the  mort- 
gage. Gill,  who  retained  possession  thereof  as 
agent  and  attorney  for  McCandless,  inserted  a 

*  As  printed  in  the  paper  book  of  defendant  in  error 
this  certificate  was  dated  June  18,  1873;  ">^  Robertson 
testified  that,  although  until  this  suit  was  brought  be  did 
not  know  what  a  certificate  of  no  defence  was,  he  believed 
he  executed  and  gave  it  to  Gill  on  June  18,  at  the  ! 
time  with  the  mortgage. 
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clause  therein  waiving  the  right  of  exemption 
under  the  Act  of  February  25,  1873  (F-  L.  161), 
which  Act  had  been  repealed  by  the  Act  of  April 
10,  1873  (P.  L.  712).  He  inserted  also  a  clause 
in  the  certificate  of  no  defence  purporting  to  be 
an  extension  by  the  mortgagor  of  the  mortgage 
for  one  year. 

In  1877  Gill  absconded,  and  arrears  of  interest 
fell  due  upon  the  mortgage,  whereupon  McCan- 
dless  brought  this  suit.  On  the  trial,  the  Court 
charged  the  jury,  in  affirmance  of  plaintiff's 
points:  *'If  you  find  that  Stewart  Robertson 
created  and  acknowledged  this  mortgage,  to- 
gether with  the  accompanying  bond  and  certifi- 
cate of  no  defence,  and  placed  them  in  the  hands 
of  S.  B.  W.  Gill  for  the  purpose  of  negotiation 
at  some  time  or  other,  and  he,  Gill,  on  the  24th 
of  June,  1873,  exhibited  to  McCandless  the  mort- 
gage, bond,  and  certificate  of  no  defence,  in  the 
condition  McCandless  testifies  they  then  were, 
and  if  upon  the  faith  of  these  papers  McCandless 
then  purchased  the  mortgage  for  the  sura  of 
Ji 3,000,  and  made  payment  to  Gill  by  his  check, 
and  that  he,  McCandless,  acted  in  good  faith — 
and  that  you  must  find  from  the  evidence — then 
the  plaintiif  is  entitled  to  a  verdict  for  the  amount 
of  his  claim  with  interest."  (First,  second,  and 
third  assignments  of  error. ^ 

The  defendant  asked  tne  Court  to  charge: 
**  That  the  alteration  in  the  mortgage  in  evidence 
was  a  material  alteration ;  and  if  the  jury  believe 
from  the  evidence  that  the  said  alteration  was 
made  after  the  execution  and  acknowledgment 
of  said  mortgage  while  it  was  in  the  custody  of 
the  plaintiff,  his  agent  or  attorney,  and  without 
the  knowledge  or  consent  of  the.  defendant,  then 
the  plaintiff  cannot  recover.'*  To  this  the  Court 
replied,  '*  There  was  no  Act  of  Assembly  in  ex- 
istence on  June  18, 1873,  to  waive,  consequently 
the  interlineation  was  wholly  immaterial.  .  .  . 
For  this  reason  I  refuse  the  point,  and  you  will 
regard  the  question  that  has  been  raised  about  the 
addition  to  or  alteration  of  the  mortgage  as  not 
existing,  so  far  as  its  effect  upon  this  case  is  con- 
cerned."    (Fifth  assignment  of  error.) 

The  plaintiff  offered  in  evidence  the  above- 
mentioned  certificate  of  no  defence.  Defendant 
objected,  because  it  showed  material  alterations 
which  were  made  while  in  the  possession  of  the 
plaintiff,  without  the  authority  of  the  defendant, 
whereby  the  defendant  claimed  that  the  paper 
was  void  as  an  instrument  of  evidence,  and  in- 
competent and  irrelevant.  The  Court  overruled 
the  objection  and  admitted  the  paper  in  evidence, 
instructing  the  jury,  "  There  is  no  such  material 
alteration  at  all  as  would  warrant  you  in  disre- 
garding this  certificate  of  no  defence."  (Eighth 
assignment  of  error.) 

Verdict  and  judgment  for  the  plaintiff  for 
^17,382.75.     The  defendant  took  this  writ,  as- 


signing for  error,  inter  aiia^  the  rulings  and  in- 
structions to  the  jury  cited  above. 

John  Dahdl  {John  Hampton  and  A.  N,  Sutr 
ton  with  him),  for  the  plaintiff  in  error. 

The  assignee  of  a  mortgage  stands  in  no  better 
position  than  the  mortgagee,  because  the  security 
is  not  negotiable. 

Duquesne  Bank*s  Appeal,  24  Sm  426. 

Mc Mullen  v.  Wenner,  16  S.  &  R.  20. 

Weaver  v.  McCorklc,  14  S.  &  R.  306. 
A  party  about  to  purchase  such  a  security  is 
bound  to  inquire  of  the  obligor  if  he  have  any 
defence  or  set-off  to  it. 

Eldred  v.  Hazlett's  Adm'r,  9  Casey,  315. 

Frantz  v.  Brown,  I  P.  &  W.  257. 

McCandless  v,  Engle,  I  Sm.  314. 

Michener  v.  Cavender,  2  Wright,  334. 
Nor  was  it  in  this  case  sufficient  to  put  implicit 
reliance  on  the  certificate  of  no  defence. 

Wilcox  V.  Howell,  44  N.  Y.  402. 
Any  alteration  or  addition  to  a  deed  in  a  ma- 
terial or  immaterial  part  by  the  obligee,  without 
the  consent  of  the  obligor,  avoids  the  whole. 

Pigott's  Case,  1 1  Co.  27. 

Moore  v,  Bickham  et  al.y  4  Binney,  I. 

Marshall  v.  Gougler,  10  S.  &  R.  164. 

Smith  V,  Weld,  2  Barr,  54. 

Neff  V.  Homer,  13  Sm.  331. 

Morris  v.  Vandercn,  i  Dallas,  67. 
M,    JV.  Acheson  {Miller  and  McBride  with 
him),  contra. 

A  mortgagor  who  gives  a  certificate  of  no  de- 
fence is  estopped  from  setting  up  a  defence  against 
an  assignee. 

Ashton*s  Appeal,  23  Sm.  153. 

Scott  V.  Sadler,  2  Id.  211. 

McMullen  v.  Wonner,  16  S.  &  R.  18. 

Edgar  v.  Kline,  6  Barr,  327. 

Weaver  v.  Lynch,  i  Casey,  449. 
McCandless  could  not  suffer  from  the  unfaith- 
fulness of  Robertson's  agent.  Where  one  of  two 
innocent  parties  is  to  suffer  from-  the  tortious  act 
of  a  third,  he  who  gave  the  aggressor  the  means 
of  doing  the  wrong  must  alone  bear  the  conse- 
quences. 

Bank  of  Kentucky  v.  Schuylkill  Bank,  I  Pars.  Eq., 
24S. 

Mundroff  «/.  Wickersham,  13  Sm.  37. 

Penn.  R.  R.  Co.'s  Appeal,  5  Norris,  80. 
An  immaterial  alteration  of  an  instrument  does 
not  avoid  or  affect  it. 

Burkholder  v,  Lapp's  Ex.,  7  Casey,  322. 

Gardinier  v,  Sisk,  3  Barr,  326. 

Miller  v.  Gilleland,  7  Harris,  1 19. 

Miller  v.  Reed,  3  Casey,  244. 
The  alteration  of  an  instrument  by  a  stranger, 
though  material,  does  not  avoid  it. 

Wharton  on  Evidence,  sects.  627  and  628. 

Withers  v.  Atkinson,  I  Watts,  249, 

Fritz  z/.  Commissioners,  5  Harris,  131. 

Neff  V,  Horner,  13  Sm.  327. 
October  27,  1879.    The  Court.    This  is  a 
case  of  scire  facias  on  a  mortgage.     It  is  con- 
ceded that  the  plaintiff  in  error  executed  the 
mortgage  described  in  the  writ  of  sci.  fa«     He 
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also  executed  the  bond  recited  in  the  mortgage. 
They  both  bear  date  the  i8th  of  June,  1873, 
and  the  m'ortgage  was  acknowledged  on  the  24th 
of  the  same  month.  On  the  i8th  July  follow- 
ing, he  executed  **  a  certificate  of  no  defence." 
It  distincdy  referred  to  the  bond  and  mortgage, 
stating  where  the  latter  was  recorded,  and  de- 
clared that  it,  together  with  the  bond  accom- 
panying the  same,  **  is  justly,  fully,  and  entirely 
owing,  and  payable  according  to  the  terms  and 
conditions  thereof.  And  I  hereby  also  certify  to 
any  person  or  persons  who  may  desire  to  pur- 
chase the  same,  that  I  have  no  drawback,  claim, 
set-off,  or  other  defence  of  any  kind  whatever,  to 
the  payment  of  any  part  of  said  mortgage,  either 
principal,  interest,  or  commissions,  when  due, 
and  payable  or  collectable,  by  the  terms  and 
conditions  therein  recited,  as  aforesaid."  On 
the  day  after  its  date  he  duly  acknowledged  this 
certificate.  He  placed  these  three  written  in- 
struments in  the  hands  of  Mr.  Gill,  in  anticipa- 
tion of  needing  money,  and  with  the  view  of  a 
subsequent  negotiation  of  the  mortgage.  Hay, 
to  whom  the  mortgage  was  executed  and  the 
bond  payable,  was  the  law  partner  of  Gill. 

The  jury  has  found,  and  on  evidence  amply 
sufficient  to  justify  the  finding,  that  in  July  fol- 
lowing McCandless,  the  equitable  defendant  in 
error,  purchased  the  mortgage  of  Gill  in  good 
faith  and  for  a  valuable  consideration,  and  took 
an  assignment  thereof  from  Hay. 

It  matters  not  that  Gill  may  have  sold  the 
mortgage,  and  caused  it  to  be  transferred  before 
he  was  authorized  so  to  do  under  the  private 
instructions  given  him  by  the  mortgagor;  nor 
that  he  failed  to  account  to  the  latter  for  the 
money  received  therefor.  These  facts  are  in- 
sufficient to  defeat  a  recovery  by  the  assignee. 
The  papers  which  the  mortgagor  executed  and 
placed  in  the  hands  of  Gill,  not  only  impliedly 
authorized  a  sale  of  the  bond  and  mortgage,  but 
invited  purchasers  by  expressly  declaring  that  he 
had  '*  no  defence  of  any  kind  whatever."  (Ash- 
ton's  Appeal,  23  P.  F.  Smith,  153;  Gillz;.  Hutch- 
ison, decided  at  the  present  term,  [reported  ante, 
545].  This  written  declaration  fresh  from  the 
mortgagor  having  been  shown  to  the  assignee 
when  he  was  about  to  purchase,  it  is  idle  to  say 
he  should  have  gone  to  the  mortgagor  per- 
sonally and  inquired  if  there  was  any  defence. 
This  certificate  was  addressed  **  to  all  whom  it 
may  concern."  It  could  not  have  been  more 
effective  and  conclusive  notice  to  one  about  to 
purchase,  that  the  mortgagor  had  no  defence,  if 
it  had  been  addressed  to  the  purchaser  by  name. 
The  main  purpose  of  the  execution  and  delivery 
of  such  a  certificate  is  to  dispense  with  personal 
inquiry.  At  the  same  time  it  gives  certainty  to 
the  declaration  and  perpetuates  the  evidence 
thereof.     It  is  a  well-settled  rule  that  where  one 


of  two  innocent  persons  must  suffer  from  the 
tortious  act  of  a  third,  he  who  gave  the  wrong- 
doer the  means  of  perpetrating  the  wrong  must 
bear  the  consequences  of  the  act.  By  placing 
the  papers  in  the  hands  of  his  agent  and  attor- 
ney, the  mortgagor  gave  him  the  means  of 
making  sale  of  the  mortgage,  and  of  obtaining 
the  money  of  the  assignee.  The  fraud  which 
Gill  may  thereby  have  practised  on  the  mort- 
gagor cannot  operate  to  the  prejudice  of  the 
innocent  and  good-faith  purchaser. 

It  was  further  contended  that  the  alterations 
made  in  the  mortgage  and  in  the  certificate,  after 
their  execution,  were  sufficient  to  avoid  the  in- 
struments. In  determining  the  legal  effect  of 
the  alteration  it  is  important  to  consider  by 
whom  the  alteration  was  made,  and  the  mate- 
riality of  the  alteration. 

1.  The  assignee  was  no  party  to  the  altera- 
tions. He  was  in  no  manner  privy  to  their 
making.  They  were  made  by  Gill.  He  was 
either  the  agent  of  the  mortgagor,  entrusted  by 
him  with  the  papers,  and  authorized  to  sell  the 
mortgage,  so  that  the  act  of  the  agent  became 
the  act  of  his  principal ;  or  he  was  not  such 
agent,  and  not  interested,  and  not  authorized  to 
act  for  the  mortgagor,  in  which  case  the  altera- 
tion was  the  act  of  a  stranger.  Then,  although 
material,  the  alteration  will  not  affect  the  valid- 
ity of  the  instrument.  (Greenl.  Ev.,  §§  566, 
568  ;  Lewis  v.  Payn,  8  Cowan,  71 ;  Jackson  v. 
Malin,  15  Johns,  297 ;  Withers  v,  Atkinson,  i 
Watts,  236;   Neff  v.  Homer,  13  P.  F.  Smith, 

327.) 

2.  The  alteration  in  the  mortgage  was  by  add- 
ing a  clause  waiving  the  benefit  of  a  specific  Act 
of  Assembly  which  in  fact  had  been  repealed 
prior  to  the  execution  of  the  mortgage.  As, 
then,  the  Act  mentioned  had  no  validity  whereby 
the  mortgage  could  be  affected,  an  attempt  to 
waive  its  provisions  had  no  effect.  It  was  sim- 
ply an  immaterial  Act,  which  in  no  manner  pre- 
judiced the  mortgagor.  As,  therefore,  the  legal 
effect  of  the  mortgage  remained  the  same,  the 
alteration  did  not  avoid  it.  (Hunt  v.  Adams,  6 
Mass.  519;  Nevins  v,  De  Grand,  15  Id.  436; 
Gardinier  v.  Sisk,  3  Barr,  326 ;  Miller  v.  Gille- 
land,  7  Harris,  119;  Miller  v.  Reed,  3  Casey, 
244;  Burkholder  v.  Lapp's  Ex.  7  Id.  322.) 

The  substance  of  the  alteration  in  the  certifi- 
cate is  a  recital  that  the  mortgage  was  renewed 
and  extended  another  year.  It  was  the  declara- 
tion of  a  fact  intended  for  the  benefit  of  the 
mortgagor.  It  was  made  by  Gill  long  after  the 
purchase  by  the  assignee.  It  did  not  destroy  the 
title  which  the  latter  had  previously  acquired. 

It  may  be  further  observed  that  after  this  al- 
teration appears  to  have  been  made,  the  mort- 
gagor obtained  policies  of  insurance  on  the 
building  covered  by  the  mortgage,  in  which  was 
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inserted  the  clause  **  loss,  if  any,  first  payable  to 
Jas.  McCandless,  mortgagee."  The  plaintiff  in 
error  thereby  clearly  evinced  knowledge,  and 
implied  ratification  of  the  assignment.  It  is  un- 
necessary to  consider  all  the  assignments  sepa- 
rately. We  discover  no  error  in  the  answers 
and  charge  of  the  learned  Judge. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 

[See  preceding  case.] 


Oct.  &  Nov.  »79.  33.  Oct.  16,  1879. 

Nerpel's  Appeal. 

Decedents*  estates —  Widows^  exemption — Act  of 
April  14,1851,  §5. 

A  widow  is  not  entitled  to  her  exemption  under  the  5th 
section  of  the  Act  of  April  14,  185 1,  out  of  the  proceeds 
of  the  real  estate  of  her  deceased  husband  in  preference 
to  his  mortgagee  thereof. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Allegheny  County. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  a  special  return  of  a  sheriff's  sale 
of  the  real  estate  of  John  Nerpel,  deceased. 

The  property  was  sold  under  a  mortgage,  and 
the  sheriff,  after  deducting  costs  and  taxes,  dis- 
tributed the  balance  of  the  proceeds,  $262.15, 
to  the  People's  Insurance  Company,  the  plain- 
tiffs in  the  writ,  the  mortgage  being  the  first  lien. 
Margaretta  Nerpel,  widow  of  John  Nerpel,  the 
mortgagor,  filed  exceptions,  claiming  this  balance 
on  account  of  her  exemption  under  the  5  th  sec- 
tion of  the  Act  of  April  14,  1851  (P.  L.  612), 
which  provides  as  follows,  viz. : — 

Section  5.  That  hereafter  the  widow  or  the  children 
of  any  decedent  dying  within  this  Commonwealth,  testate 
or  intestate,  may  retain  either  real  or  personal  property 
belonging  to  said  estate  to  the  value  of  5300,  and  the  same 
shall  not  be  sold,  but  suffered  to  remain  for  the  use  of  the 
widow  and  family;  and  it  shall  be  the  duty  of  the  execu- 
tor or  administrator  of  such  decedent  to  have  the  said 
property  appraised  in  the  same  manner  as  is  provided  in 
the  Act  passed  the  9th  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  forty-nine,  entitled,  "An 
Act  to  exempt  property  to  the  value  of  I300  from  levy 
and  sale  on  execution  and  distress  for  rent"  :  Provided^ 
That  this  section  shall  not  affect  or  impair  any  liens  for 
the  purchase-money  of  such  real  estate ;  and  the  said  ap- 
praisement, upon  being  signed  and  certified  by  the  ap- 
praisers and  approved  by  .the  Orjjhans'  Court,  shall  be 
filed  among  the  records  thereof. 

It  was  admitted  that  the  Orphans'  Court  had 
previously  allowed  the  widow  personal  property 
to  the  amount  of  ?32.o5,  on  account  of  her  ex- 
emption, and  had  awarded  the  sum  of  $267.95 
to  make  up  $300,  to  be  secured  out  of  the  pro- 
perty described  in  the  writ.  It  was  also  admitted 
that  the  plaintiff's  mortgage  was  not  a  purchase, 
money  lien. 


The  Court  below  dismissed  the  exceptions, 
and  confirmed  the  special  return  (no  opinion 
filed),  whereupon  the  widow  took  the  appeal, 
assigning  the  action  of  the  Court  for  error. 

Morton  Hunter,  for  the  appellant. 

The  Insurance  Co.  having  foreclosed  the  mort- 
gage by  scire  facias,  its  interest,  whatever  it  may 
have  been  theretofore,  became  merged  in  the 
judgment,  and  at  the  time  of  the  sale  its  position 
was  simply  that  of  a  judgment  creditor.     As  the 
mortgage  was  not  a  purchase -money  lien,  the 
widow  is  therefore  entitled  to  her  exemption. 
Spencer's  Appeal,  3  Casey,  218. 
Hildebrand's  Appeal,  3  Wright,  133. 
Nottes's  Appeal,  9  Id.  361. 

S,  C.  Schoyer  (  W.  M.  McGill,  with  him), 
contra. 

The  mortgage  was  a  conveyance  of  the  estate 
to  the   mortgagee,  which  left   nothing  in  the 
mortgagor  but  the  equity  of  redemption.  ^ 
Garro  v.  Thompson,  7  Watts,  416. 

This  equity  was  the  only  interest  which  his 
estate  had  in  the  property,  and  out  of  this  alone 
was  the  widow  entitled  to  her  exemption. 
Gangewere*s  Appeal,  12  Casey,  466,  470. 

October  27,  1879.  The  Court.  The  mort- 
gage by  the  decedent  was  something  more  than 
a  mere  lien.  For  all  purposes  of  security  to  the 
mortgagee,  it  was  a  conveyance  of  the  land.  He 
could  have  recovered  in  ejectment  possession  of 
the  premises,  and  held  until  his  principal  with 
interest  was  repaid.  Had  he  resorted  to  this 
remedy,  and  had  the  mortgagor  then  died,  it  is 
not  pretended  that  the  widow  would  have  any 
right  to  the  exemption.  The  proceeding  under 
the  Act  of  Assembly  by  scire  facias,  is  but  a  sub- 
stitute for  a  foreclosure  in  equity,  and  the  sale 
which  it  provides  for  does  not  alter  the  case.  It 
ought  not  to  be  that  the  election  of  one  remedy 
and  not  the  other,  should  make  a  difference  in 
the  right  of  the  mortgagee. 

Decree  affirmed  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Oct.  &  Nov.  '79,  8. 

Cable's  Appeal. 


Oct.  15,  1879. 


Will — Construction    of — Legacy — What   suf- 
ficient to  create  a  charge  on  land, 

A  mere  direction  by  a  testator  that  a  devisee  shall  pay 
a  legacy  does  not  create  a  charge  on  land.  There  must 
be  express  words  or  a  necessary  implication  from  the 
whole  will  that  such  was  the  intention. 

The  words, "  I  give  and  bequeath  unto  my  two  sons,  J. 
and  £.,  all  my  farm  .  .  .  but  the  said  J.  and  £.  are  to 
pay,  etc.,"  do  not  contain  such  implication. 
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Appeal  from  a  decree  of  the  Orphans*  Court 
of  Allegheny  County. 

This  case  arose  upon  a  petition  in  the  Court 
below  by  the  children  of  Jessica  Reed,  formerly 
Jessica  Cable,  deceased,  for  an  order  or  decree 
to  compel  the  payment  of  a  certain  legacy  out 
of  the  lands  devised  by  John  Cable,  Sr.,  to  his 
sons  John  and  Edward. 

The  facts  of  the  case  were  as  follows :  John 
Cable,  Sr.,  died  about  the  middle  of  December, 
1856,  having,  by  his  last  will  and  testament,  pro- 
vided, inter  alia,  as  follows : — 

"  First.  I  give  and  bequeath  unto  my  two  sons,  John 
and  Edward  Cable,  all  my  farm  after  my  death  so  long  as 
they  do  live,  and  after  their  death  lo  their  children.  But 
they  the  said  John  and  Edward  Cable  is  to  pay  to  my  four 
daughters,  as  follows  .  .  .  to  Jessica  Reed,  my  daughter, 
wife  of  Joseph  Reed,  five  hundred  dollars  .  .  .  to  be 
paid  in  two  years  after  my  death ;  and  also  my  sons,  the 
aforesaid  John  and  tdward  Cable,  or  their  heirs,  arc  to 
find  a  house  for  my  wife  Sarah  and  daughter  Harriet,  and 
keep  them  and  clothe  them;  also  to  provide  for  them 
everything  that  is  necessary  for  their  comfort  as  long  as 
they  shall  live,  or  remain  unmarried.'' 

John  Cable,  Jr.,  died  during  the  year  1876, 
unmarried,  and  intestate,  and  letters  of  admin- 
istration on  his  estate  were  granted  to  Edward 
Cable,  the  appellant. 

The  Court  below  (Hawkins,  P.  J.)  after  argu- 
ment, entered  a  decree,  ordering  the  payment 
of  the  aforesaid  legacy,  with  interest,  by  the  ap- 
pellant, and  in  default  of  such  payment  within 
thirty  days  after  the  date  of  the  decree,  that  a 
levari  facias  to  enforce  the  payment  of  the  same 
should  issue  against  the  lands  devised  by  John 
Cable,  Sr.,  to  his  sons  John  and  Edward. 

The  appellant  took  this  appeal,  assigning  as 
error  the  decree  of  the  Court. 

y.  S.  Ferguson  {R.  dr*  S,  Woods  with  him), 
for  the  appellant. 

An  intention  to  do  so  on  the  part  of  the  testa- 
tor, either  expressed  or  implied  in  the  terms  of 
a  will,  is  necessary  to  create  a  charge  on  lands. 
Montgomery  v.  McElroy,  3  W.  &  S.  371. 

The  direction  in  the  will  in  this  case  is  that 
John  and  Edward  shall  pay,  but  there  is  no  pro- 
vision, in  terms  at  least,  in  case  of  the  deaths  of 
John  and  Edward  within  two  years  after  that  of 
the  testator.  If  they  died  within  that  time  their 
estate  in  the  land  devised  was  ended.  Their 
children  took  not  under  them,  but  under  the 
will.  Yet  there  is  no  direction  that  their  children 
shall  pay,  much  less  any  charge  upon  the  land. 

There  is  no  appreciable  difference  between 
the  words  used  in  this  will  and  those  used  in — 
Tower's  Appropriation,  9  W.  &  S.  103. 
Hamilton  v.  Porter,  13  Sm.  332. 
Buchanan's  Appeal,  22  Id.  448. 

Malcolm  Hay,  contra. 

An  intention  to  charge  lands  with  the  pay- 
ment of  a  legacy  will  be  carried  out  wherever 
such  intention  is  discovered  from  anything  in 
the  will. 


Ripple  V.  Ripple,  i  Rawle,  386. 

Witman  v.  Norton,  6  Binney,  395. 

Brandt's  Appeal,  8  Watts,  198. 

Okeson's  Appeal,  9  Sm.  99. 

Gilbert's  Appeal,  4  Norr.  347. 
Courts  must  not  reject  any  of  the  words  used, 
if  they  can  take  effect  without  violating  the  rules 
of  law. 

Horwitz  V.  Norris,  10  Sm.  281. 
The  word  **but,*'  a  simple  and  strong  word, 
was  naturally  used  by  this  testator  to  express  his 
purpose  of  excepting  from  his  gift  to  his  sons 
what  was  required  for  the  suppport  of  his  daugh- 
ters. Judicial  effect  has  been  given  to  the  word 
**  but"  as  a  restricting  and  limiting  word. 

Peles'  and  Jervies'  Case,  Dyer,  240. 

Gainsford  v.  Griffith,  i  Saunders,  59. 

Brown  v.  Higgs,  8  Vesey,  Jr.  571. 
When  the  construction  of  a  will  is  doubtful, 
the  law  favors  a  distribution  as  conformable  to 
the  general  rules  of  inheritance  as  possible,  which 
would  make  equally  sure  provision  for  the 
daughters. 

France's  Estate,  25  Sm.  220. 

Horwitz  V,  Norris,  supra. 
The  testator  says,  *'I  give  and  bequeath  all 
my  farm,''  etc.     The  daughters  could  be  paid 
only  out  of  that  farm,  and  under  such  circum- 
stances the  legacy  is  a  charge  on  the  land. 

Nichols  V.  Postlethwaite,  2  Dall.  131. 

Tucker  v,  Hassenclever,  3  Yeates,  294. 

Witman  v.  Norton,  supra. 

Com'th  V.  Shelby,  13  S.  &  R.  348. 

Bank  v,  Donaldson,  7  W.  &  S.  407. 

Tower's  Appropriation,  9  W.  &  S.  103. 

Riley's  Appeal,  10  Casey,  291. 

Gallagher's  Appeal,  12  Wr.  121. 
The  acceptance  of  lands  charged  with  the  pay- 
ment of  legacies  may  create  a  personal  liability 
in  addition  to  the  charge  on  the  lands. 

Loliach's  Case,  6  Watts,  167. 

Montgomery  v,  McElroy,  3  W.  &  S.  372. 
This  case  is  not  a  mere  **  direction  to  pay," 
as  in — 

Hamilton  v.  Porter,  13  Sm.  332. 

Buchanan's  Appeal,  22  Id.  448. 
The  language  used  in  this  will  is  stronger  than 
that  held  in  the  following  cases  to  create  a  charge 
on  land  : 

Gause  v.  Wiley,  4  S.  &  R.  509. 

Holliday  v.  Summerville,  3  P  &  W.  533. 

Downer  v.  Downer,  9  Watts,  60. 

Field's  Appeal,  12  Casey,  1 1. 

Knepper  v,  Kurtz,  8  Sm.  480. 

Gilbert's  Appeal,  4  Norr.  347. 

October  27,  1879.  The  CotJRT.  It  is  well 
settled  that  a  mere  direction  by  a  testator,  that 
a  devisee  shall  pay  a  legacy,  does  not  thereby 
create  a  charge  on  land.  There  must  be  some- 
thing more,  express  words,  or  necessary  implica- 
tion from  the  whole  will,  that  such  was  the 
intention.  In  the  case  before  us,  there  are,  cer- 
tainly, no  express  words  of  charge.  It  is  con- 
tended, however,  that  it  is  necessarily  implied 
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from  the  words  following  the  devise  to  John  and 
Edward  Cable,  **but  the  said  John  and  Edward 
Cable  is  to  pay."  But  how  do  those  words 
evince  more  than  the  intention  that,  if  his  sons 
accept  the  devise,  they  shall  be  personally  liable 
to  pay  the  legacies,  and  perform  the  other  duties 
devolved  upon  them  by  the  will ;  among  which 
was  *'to  find  a  house  for  ray  wife  Sarah  and 
daughter  Harriet,  and  keep  them  and  clothe 
them ;  also  to  provide  for  them  everything  that 
is  necessary  for  their  comfort  as  long  as  they 
shall  live,  or  remain  immarried**  ?  If  the  pecu- 
niary legacy  to  his  daughter  Jessica  was  a  charge, 
surely  these  provisions  for  his  wife  and  daughter 
Harriet  were  equally  so.  In  Hamilton  v.  Por- 
ter (13  P.  F.  Smith,  332),  the  words  of  the  will 
were,  *'I  will  that  S.  H.  H.  is  to  take  the  land 
and  pay  $700  to  each  of  my  within  named 
heirs.'*  It  was  held  by  this  Court  not  to  be  a 
charge.  Buchanan's  Appeal  (22  P.  F.  Smith, 
448),  is,  if  anything,  still  stronger,  indeed  almost 
expressly  in  point.  There  the  devise  was  to  W., 
**  he  paying  the  legacies,"  etc.  Yet  this  Court 
held  it  was  not  a  charge.  In  Hoover  z^.  Hoover  (5 
^^u'r,  351)  the  words  were  **  yielding  and  paying 
thereout,"  which  were  held  to  create  a  charge 
— and  so  it  would  have  been  here  if  the  words 
had  been  '*  but  they,  the  said  John  and  Edward, 
to  pay  thereout."  There  are  several  cases  in 
which,  taking  the  whole  will  together,  an  inten- 
tion has  been  discovered  to  create  a  charge,  as 
in  Gilbert's  Appeal  (4  Norris,  347),  but  there  is 
nothing  in  any  other  part  of  this  will  to  throw 
any  light  upon  the  question.  We  are  called  on 
to  pronounce  this  a  charge  from  the  bare  words 
**but  they  to  pay."  We  think  tliat  they  are  not 
sufficient,  and  that  to  preserve  consistency  in  our 
own  decisions  we  are  compelled  so  to  hold. 

Decree  reversed  at  the  costs  of  the  appellee. 

Opinion  by  Sharswood,  C.  J. 


(tommon  Pleas— lEquitg. 


C.  P.  No.  2.  Nov.  I,  1879. 

Duncan  v.  Pennsylvania  R.  R.  Co. 

Constitutional  law — Art.  XVI I,  y  sect.  10 — Ac- 
ceptance by  corporations  of  Constitution  of  1874 ^ 
by  accepting  benefit  of  subsequent  legislation — 
Eminent  domain — Taking  for  public  use  of 
land  already  appropriated  to  a  different  public 
use —  Occupation  by  railroad  company  of  public 
streets — Pennsylvania  Railroad  Company — | 


Charter  and  legislation  relating  thereto — Right 
of  said  company  to  make  lateral  branch  roads 
on  lines  acquired  by  purchase  since  their  orig- 
inal charter —  City  of  Philadelphia — Right  to 
authorise  railroad  companies  fo  occupy  public 
streets — Act  of  June  p,  18 j 4 — Ordinance  of 
councils  of  October  13^  i8jg — Provision  in 
Constitution  of  j8j4for  compensation  for  pri- 
vate property  injured  or  destroyed  by  corpora- 
tions exercising  right  of  eminent  domain — Ef- 
fect ofy  on  pre-existing  corporations — Equity 
— Injunction. 

Motion  for  preliminary  injunction. 
The  bill,  filed  by  George  R.  Duncan  against 
the  Pennsylvania  Railroad  Company,  set  forth 
that  the  complainant  was  seized  in  fee  of  certain 
premises  situate  at  the  corner  of  Twenty-third 
and  Filbert  Streets,  and  extending  to  low-water 
mark  in  the  river  Schuylkill,  in  the  ninth  ward 
of  the  city  of  Philadelphia;  that  the  corporation 
defendant  proposed  constructing  a  line  of  rail- 
road from  the  west  side  of  the  river  Schyulkill  to 
Merrick  Street,  in  the  city  proper,  the  said  line 
of  railroad  crossing  the  Schuylkill  by  a  bridge 
whose  eastern  abutment  was  to  be  erected  on  Fil- 
bert Street,  in  front  of  petitioner's  premises,  and 
within  the  warden's  line  on  the  east  side  of  the 
river ;  that  eastward,  from  the  bridge  to  Merrick 
Street,  the  line  of  railroad  was  to  be  continued 
along  Filbert  Street ;  that  said  road  is  to  be  con- 
structed on  what  is  popularly  known  as  the  ele- 
vated railway  plan,  and  that  the  defendant  pro- 
posed erecting  on  the  curb  line  in  front  of  the 
petitioner's  premises  on  Filbert  Street  certain 
iron  pillars  for  the  support  thereof.  The  bill 
further  alleged  that  the  company  defendant  had 
no  authority  to  construct  said  line ;  that  the  line 
and  bridge,  if  constructed,  would  injure  the  prop- 
erty of  the  petitioner  in  its  riparian  rights  and  in 
its  privileges  on  Filbert  Street,  impairing  its  value 
greatly;  and  prayed  for  an  injunction  to  restrain 
the  defendant  from  erecting  the  bridge  over  the 
Schuylkill  and  the  road  along  Filbert  Street. 

The  answer,  while  denying  that  any  damage 
capable  of  legal  compensation  would  be  done  to 
the  premises  of  the  petitioner,  set  up  authority 
in  the  company  defendant  to  make  the  road  pro- 
posed under  its  charter  (Act  of  April  13,  1846)^ 
under  Act  of  May  16,  1857,  authorizing  the  sale 
of  the  public  works,  and  under  the  Act  of  April 
18,  1856;  and  that  it  had  been  authorized  by 
ordinance  of  councils  of  October  13,  1879,  ^^ 
occupy  Filbert  Street  for  railroad  purposes,  and 
by  the  Board  of  Port  Wardens  of  the  city  of 
Philadelphia  to  build  the  bridge. 

M.  Hampton  Todd  and  D.  W.  Sellers ,  for 
plaintiff. 

The  Penna.  R.  R.  Co.  has  no  authority  to  build 
this  road ;  for  such  authority,  if  any,  must  be  de- 
rived in  one  or  two  ways,  either :   (i)  By  virtue 
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of  the  general  power  to  construct  branch  lines,  con- 
tained in  the  incorporating  Act  of  April  13, 1846  ; 
or,  (2)  By  virtue  of  the  special  power  given  in  the 
Acts  of  16  May,  1857,  and  18  April,  1856,  which 
authorized  the  company  to  make  a  railroad  to  the 
Delaware  River,  the  Act  of  1856  marking  out 
exactly  the  route  of  the  road.  The  company  has 
no  power  in  the  first  casei  for  that  branching 
power  given  to  it  by  its  charter  of  1846  is  con- 
fined to  the  original  or  main  line  from  Harrisburg 
to  Pittsburg,  and  this  power  could  not  have  been 
intended  to  be  extended  to  the  line  of  public 
works,  extending  from  Philadelphia  to  Lancaster, 
purchased  by  the  company,  because  at  the  time 
of  purchase  that  line  was  laid  out  and  finished, 
needing  no  branches ;  nor  does  section  1 1  of  the 
Act  of  1857,  which  authorized  the  purchase,  in- 
clude, expressly  or  by  implication,  the  power  of 
making  branches,  which  was  contained  in  the 
original  charter  of  1846.  Tj^e  company  has  no 
power  to  construct  the  proposed  road  under  the 
Acts  authorizing  it  to  make  the  **  Delaware  River 
extension,"  because  that  extension  was  to  be  by 
a  designated  route,  which  has,  in  fact,  been  fol- 
lowed, and  the  road  is  described  by  the  company 
itself  in  its  report  to  the  stockholders  as  * '  com- 
pleted." 
Wayne  Mac  Veagh  and  Chapman  Biddle^  contra. 
It  is  contended  by  the  other  side  that  the  gen- 
eral branching  power  given  to  the  Pennsylvania 
R.  R.  Co.  by  its  charter  of  1846  is  confined  to 
its  main  line  between  Harrisburg  and  Pittsburgh, 
and  cannot  apply  to  the  lines  from  Harrisburg  to 
Philadelphia,  which  were  purchased  under  the 
Act  of  1857.  But  the  eleventh  section  of  that 
Act  expressly  provides,  **  that  any  company  al- 
ready incorporated  by  this  Commonwealth,  be- 
coming the  purchaser  of  the  said  main  line,  shall 
possess,  hold,  and  use  the  same,  under  the  provi- 
sions of  their  act  of  incorporation  and  any  sup- 
plement thereto."  How  then  can  the  Pennsyl- 
vania R.  R.,  the  purchaser  of  said  main  line, 
possess  it  under  the  provisions  of  its  charter,  if 
the  general  branching  power  there  given  is  to  be 
thus  stricken  out  and  restrained,  so  as  not  to 
include  the  purchased  line?  The  Act  of  1856, 
which  authorized  the  Delaware  River  extension 
by  a  certain  route  was  passed  before  the  Act  of 
1857,  which  gave  a  new  and  express  power  to 
extend  the  line  of  road  to  the  Delaware.  The 
completion  of  the  extension  by  the  route  desig- 
nated in  the  Act  of  1856,  certainly  did  not  ex- 
haust the  later  power  given  by  the  Act  of  1857. 
If  the  company  therefore  still  possess,  under  the 
Act  of  1857,  a  power  to  extend  their  road  to  the 
Delaware,  unquestionably  they  may  extend  it  to 
Fifteenth  and  Filbert  Streets. 

Commonwealth  v,  Erie,  3  Casey,  339. 

Danville  R.  R.  v.  Commonwealth,  23  Sm.  38. 

C.  A.  V. 


Dec.  6,  1879.  The  Coxhit.  (Hare,  P.  J.) 
The  bill  avers  that  the  defendant  is  a  corporation 
chartered  by  the  Commonwealth  of  Pennsylvania, 
with  authority  to  locate  and  construct  a  railroad 
having  its  eastern  terminus  at  Harrisburg,  and 
extending  thence  to  the  county  of  Allegheny; 
that  the  Legislature,  on  the  1 6th  of  May,  1857, 
authorized  the  sale  of  a  railroad  belonging  to  the 
State,  and  reaching  from  the  Susquehanna  River 
at  Columbia  to  the  western  end  of  Market  Street 
bridge  in  the  city  of  Philadelphia,  at  which  latter 
point  it  connected  with  a  railroad  which  had 
been  built  by  the  city  under  an  authority  con- 
ferred by  various  statutes;  that  the  defendant 
proposes  to  construct  a  railroad  from  a  point  on 
its  present  road  on  the  west  side  of  the  river 
Schuylkill  north  of  Market  Street  to  Fifteenth 
Street  on  the  east  side  of  the  said  river,  and  that 
the  proposed  line  or  route  is  to  cross  the  Schuyl- 
kill by  a  bridge  and  proceed  eastward  along  Fil- 
bert Street  to  Shoch  Street,  and  thence  over  land 
purchased  by  the  defendant  to  the  station  at 
Fifteenth  Street ;  that  the  track  is  to  be  laid  at  a 
height  of  from  thirteen  to  twenty  feet  above  the 
existing  grade  of  Filbert  Street,  and  used  for 
trains  and  locomotives,  and  that  the  effect  will  be 
to  impair  and  depreciate  the  real  estate  owned 
by  the  complainant.  The  bill  also  avers  that  the 
corporation  defendant  has  no  authority  under  the 
Constitution  and  laws  of  this  Commonwealth  to 
lay  out  and  build  such  a  line  of  road,  and  that 
the  erection  of  a  bridge  to  cross  the  Schuylkill  and 
the  occupation  of  a  street  in  the  city  of  Phila- 
delphia for  such  a  purpose,  are  not  only  ultra 
vires ^  but  contrary  to  law  and  prejudicial  to  rights 
which  the  complainant   is  entitled  to  enforce. 

The  defendant's  case,  so  far  as  it  is  considered  in 
this  opinion,  may  be  briefly  stated  as  follows: — 

First,  That  the  seventeenth  section  of  the  Act 
incorporating  the  Pennsylvania  Railroad  Com- 
pany declares  that  it  shall  be  lawful  for  the  said 
company  **to  make  such  lateral  railroads  or 
branches  leading  from  the  main  Hne  of  their  said 
railroad  to  such  convenient  place  or  points  in 
either  of  the  counties  into  or  through  which  the 
said  main  line  of  the  road  may  pass,  as  the  presi- 
dent and  directors  may  deem  advantageous  and 
suited  to  promote  the  convenience  of  the  in- 
habitants thereof,  and  the  interests  of  said  com- 
pany.** 

Second,  That  the  Act  authorizing  the  sale  of 
the  main  line  of  the  public  works,  including  the 
railroad  from  Columbia  to  this  city,  provided 
that  any  company  already  incorporated  by  this 
Commonwealth  that  might  purchase  the  said  main 
line  should  possess,  hold  and  use  the  same  under 
the  provisions  of  their  Act  of  incorporation,  and 
any  supplement  thereto,  and  that  the  defendants 
subsequently  bought  in  pursuance  of  this  statute. 

Third,  An  ordinance  of  the  city  of  Philadel- 
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phia,  reciting  that,  whereas  the  Pennsylvania 
Railroad  Company  is  about  to  construct  a  branch 
line  of  railroad  to  extend  from  its  main  line  in 
West  Philadelphia  to  the  business  portion  of  the 
city,  and  it  is  necessary  that  a  portion  of  Filbert 
Street  shall  be  occupied  thereby,  therefore,  the 
Select  and  Common  Councils  of  the  city  of 
Philadelphia  do  ordain  that  the  Pennsylvania 
Railroad  Company  be  and  it  is  hereby  authorized 
to  occupy  the  end  of  Filbert  Street  with  an  abut- 
ment for  a  railro^id  bridge,  and  use  the  line  of 
Filbert  Street  from  said  abutment  eastward  to 
Shoch  Street,  with  an  iron  trestle-work  for  sup- 
porting a  branch  line  of  railroad:  Provided, 
That  the  said  abutment  and  trestle-work  shall 
not  prevent  the  use  of  Filbert  Street  as  a  public 
road  or  highway. 

Fourth,  An  Act  approved  June  9,  1874,  au- 
thorizing the  counties,  cities,  and  townships  of 
this  State  to  enter  into  contract  with  any  rail- 
road companies  whose  roads  enter  their  limits, 
whereby  the  said  railroad  companies  may  re-lo- 
cate, change,  or  elevate  their  roads  within  said 
limits,  in  such  manner  as  in  the  judgment  of 
such  authorities  may  be  best  adapted  to  secure 
the  safety  of  life  and  property,  and  promote  the 
interest  of  said  city,  county,  or  township,  and 
for  that  purpose  to  do  all  such  acts  as  may  be 
necessary  and  proper  to  effectually  carry  out 
such  contracts. 

It  is  proper  to  add,  for  the  better  understand- 
ing of  what  follows,  that  the  tenth  section  of  the 
seventeenth  article  of  the  new  Constitution  de- 
clares that  **no  railroad,  canal,  or  transporta- 
tion company  ....  shall  have  the  bene- 
fit of  any  future  legislation,  ....  except 
on  condition  of  the  complete  acceptance  of  all 
the  provisions  of  this  article.** 

Reasoning  from  these  premises,  the  case  may 
be  brought  within  comparatively  narrow  limits. 
The  Act  for  the  sale  of  the  main  line  of  the  pub- 
lic works  provided  that  any  company  already  in- 
corporated by  this  Commonwealth  that  might 
become  a  purchaser  should  **  possess,  hold,  and 
use  the  same  under  the  provisions  of  their  act  of 
incorporation;**  and  when  the  Pennsylvania 
Railroad  Company  bought  on  the  faith  of  this 
Statute  it  acquired  an  indefeasible  title  to  every 
privilege  within  the  scope  of  the  assurance  thus 
held  forth. 

The  clause  of  the  seventeenth  section  of  the 
charter  which  confers  the  right  of  nuking  lateral 
roads  or  branches,  is,  therefore,  as  much  a  part 
of  the  grant  under  which  the  corporation  defend- 
ant holds  the  line  which  it  acquired  by  purchase, 
as  it  is, of  that  by  which  it  was  created,  and  au- 
thorized to  build  a  railway  from  Pittsburgh  to 
Harrisburg.  This  conclusion  is  the  more  reason- 
able, because  no  sufficient  ground  has  been  or 
can  be  a.ssigned  why  the  power  to  construct  lat- 


eral arms  or  feeders  and  use  them  as  a  means  for 
the  collection  and  distribution  of  passengers  and 
freight  is  less  necessary  and  convenient  on  this 
side  of  the  Susquehanna  than  on  the  other,  or 
why  a  privilege  which  may  confessedly  be  exer- 
cised in  Allegheny  County  should  have  been  de- 
nied in  Lancaster,  Montgomery,  or  Philadelphia. 
Such  a  franchise  is  no  doubt  so  far  severable  that 
the  power  to  construct  a  main  or  trunk  railroad 
may  be  confided  to  one  party  corporate  and  that 
of  making  the  branches  to  another,  but  both 
powers  should  obviously  be  lodged  in  the  same 
hand,  from  motives  of  policy  and  convenience. 
What,  however,  we  have  to  determine  is  not 
what  the  Legislature  should  have  done,  but  what 
they  did,  and  if  the  power  in  question  was  in 
our  judgment  unfit  or  dangerous,  we  should  not 
be  justified  in  disregarding  the  plain  language  of 
the  contract.  Public  grants  should  unquestion- 
ably be  read  in  the  sense  which  is  the  most  favor- 
able to  the  State ;  but  this  rule,  like  its  converse, 
fortius  contra  proferentem^  which  prevails  among 
individuals,  has  no  place  unless  the  language  is 
ambiguous,  or  admits  of  two  interpretations. 
Whether  the  contract  bears  the  seal  of  the  Com- 
monwealth or  of  a  citizen,  the  real  question  is, 
what  did  the  grantor  intend  ?  And  if  his  pur- 
pose is  plainly  written,  good  faith  requires  that 
it  should  be  carried  into  effect. 

Another  point  for  consideration  is,  whether 
the  grant  of  a  right  to  construct  a  railway  autho- 
rizes the  taking  of  land  that  has  been  already  ap- 
propriated to  a  different  and  inconsistent  public 
use ;  or,  to  put  the  question  in  the  form  in  which 
it  is  presented  here,  can  the  Pennsylvania  Rail- 
road Company  lay  a  track  in  a  street  in  this  city 
without  an  express  authority  to  that  effect?  If 
the  question  were  an  open  one  under  the  de- 
cisions of  the  Supreme  Court,  we  should  have 
little  difficulty  in  arriving  at  a  conclusion,  in 
view  of  the  general  principles  of  jurisprudence 
^nd  the  authorities  in  other  States.  Land  which 
has  been  taken  under  the  right  of  eminent  do- 
main, and  confided  to  a  natural  or  to  an  arti- 
ficial person  for  a  public  use,  may  be  again  taken 
by  virtue  of  the  same  right,  and  appropriated  to 
any  purpose  in  which  the  community  is  inter- 
ested. But  such  an  intention  should  not  be  im- 
puted to  the  Legislature  unless  it  is  distinctly 
expressed  or  is  a  necessary  inference  from  the 
nature  of  the  grant.  Hence  the  incorporation 
of  a  company  with  authority  to  construct  a  rail- 
way from  one  given  point  to  another,  may  au- 
thorize the  crossing  or  intersection  of  the  inter- 
vening highways,  but  will  not  justify  the  location 
of  the  railway  along  the  line  of  a  public  road,  or 
of  the  streets  or  avenues  of  a  city. 

But  for  this  principle,  a  newly-incorporated 
company  might  intrude  on  the  franchise  of  its 
predecessor,  and  occupy  so  much  of  the  road-bed 
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as  suited  its  convenience,  subject  to  such  com- 
pensation as  might  be  awarded  by  a  jury.  This 
consideration  is  of  the  greater  moment,  in  view 
of  the  constitutional  provision  that,  '*  Any  asso- 
ciation or  corporation  organized  for  the  purpose, 
shall  have  the  right  to  construct  and  operate  a 
railroad  between  any  points  within  this  State." 
The  authority  is  given  broadly,  and  in  terras 
which  preclude  legislative  restriction,  and  if  a 
turnpike  or  public  street  can  be  occupied  by 
virtue  of  the  right  which  it  confers,  I  know  of 
no  principle  which  will  protect  the  tracks  of  the 
Pennsylvania  Railroad  Company  against  a  similar 
interference.  We  are  not,  however,  free  to  be 
guided  by  our  own  judgment,  because  we  are 
bound  by  the  authorities  in  the  Court  above, 
which  indicate  that  the  corporation  defendant  is 
empowered  to  occupy  the  streets  and  highways 
of  every  county  through  which  it  passes.  The 
point  has  arisen  in  various  instances,  and  has 
always  been  determined  in  the  same  way;  and 
if  each  one  of  these  decisions  may  be  explained 
or  qualified  when  considered  separately,  they  yet 
as  a  whole  present  an  unbroken  front.  The 
power  to  enjoin  is  one  that  should  not  be  exer- 
cised except  to  prevent  som&  act  which  is  clearly 
contrary  to  law;  and,  in  a  doubtful  case,  a  chan- 
cellor should  stay  his  hand.  There  is  the  more 
reason  for  caution  in  the  present  instance,  be- 
cause an  appeal  may  be  at  once  had  from  our 
decision  to  the  Supreme  Court,  which  can  much 
better  than  a  subordinate  tribunal  define  the  law 
and  ascertain  the  exact  measure  of  the  right  in 
dispute. 

There  is  another  consideration  which  has 
largely  influenced  our  judgment.  The  Pennsyl- 
vania Railroad  Company  cannot  be  said  to  come 
as  a  trespasser ;  the  gates  were  thrown  open  to 
it  by  the  body  which  is  presumably  most  compe- 
tent to  speak  for  the  citizens.  The  ordinance 
above  cited  distinttly  sanctions  what  the  defend- 
ant proposes  to  do,  and  all  that  the  complainant 
would  have  us  forbid.  Aside  from  a  doubtful 
ground  that  will  be  presently  stated,  this  ordi- 
nance and  the  Act  of  June  9,  1874,  are  decisive 
of  the  controversy.  Conceding  that  the  defend- 
ant has  no  direct  authority  from  the  Legislature 
to  occupy  Filbert  Street,  it  may  still  rely  on  the 
grant  made  by  Councils,  which  is  clearly  a  con- 
tract within  the  broad  and  comprehensive  lan- 
guage of  the  Statute.  It  may  be  said  that  the 
city  did  not  receive  value  for  this  agreement,  but 
a  consideration  is  not  requisite  for  the  support  of 
contracts  of  record,  made  by  statute  or  ordi- 
nance, or  under  seal ;  and,  moreover,  the  under- 
taking of  the  railway  company  *  *  to  keep  the 
said  railroad  and  structures  in  good  repair,**  and 
**save  the  city  of  Philadelphia  harmless,"  is  a 
valuable,  if  inadequate,  consideration.  Singular 
as  it  may  seem,  this  important  Statute  was  not 


referred  to  in  the  able  and  otherwise  exhaustive 
arguments  made  on  either  side.  It  was  ignored 
by  the  railroad  company,  which  disdains  muni- 
cipal concession,  and  claims  a  paramount  right 
to  use  the  streets  of  the  city,  and  the  complain- 
ant's counsel  did  not  think  it  worth  their  while 
to  refute  an  argument  which  their  opponents  had 
not  made.  Such  might  well  be  the  duty  of 
counsel ;  but  it  was  obviously  incumbent  on  the 
Court  to  ascertain  the  true  meaning  of  an  Act 
which  bore  directly  on  the  matter  in  dispute,  be- 
fore proceeding  to  judgment.  Councils  have  no 
right  to  dispose  of  the  streets  of  the  city  inde- 
pendently of  the  Statute ;  and  if  it  is  not  appli- 
cable, they  much  exceeded  their  authority  in 
making  such  a  grant.  It  is  not  less  plain  that  if 
Filbert  Street  can  be  occupied  without  the  con- 
sent of  the  city,  other  thoroughfares  may  be  ob- 
structed in  the  same  way.  A  re-argument  was 
consequently  directed  on  this  point,  when  it  was 
forcibly  contended  by  the  complainant's  counsel 
that  the  corporation  defendant  could  not  claim 
or  exercise  any  right  under  the  ordinance,  be- 
cause it  had  not  accepted  the  provisions  of  the 
seventeenth  Article  of  the  Constitution  in  the 
manner  required  by  an  Act  approved  June  5, 
1874,  which  provides  that  such  acceptance  sh^ 
be  signified  by  filing  **  in  the  office  of  the  Secre- 
tary of  the  Commonwealth  a  certificate  in  writ- 
ing, signed  by  the  president  and  secretary,  and 
attested  by  the  corporate  seal  of  the  company," 
stating  ....  **  that  all  the  provisions  of 
said  article"  have  been  accepted  at  a  regular  or 
special  meeting  of  the  board  of  directors,  with 
the  consent  of  the  stockholders. 

The  counsel  for  the  Pennsylvania  Railroad 
Company,  tacitly  conceded  that  this  position 
was  well  taken  by  omitting  to  notice  it  in  their 
reply,  and  basing  their  client's  right  exclusively 
on  the  power  conferred  by  the  charter,  which, 
as  they  insisted,  authorized  the  Pennsylvania 
Railroad  Company  to  lay  a  track  and  run  loco- 
motives in  any  highway  in  this  county  which  the 
board  of  directors  should  think  fit  to  use  for  such 
a  purpose.  It  does  not  often  happen  that  the 
counsel  on  opposite  sides  agree,  and  when  they 
do  it  is  not  always  safe  to  differ  from  them ;  but 
the  case  is  one  of  so  much  importance  to  the 
city  and  Commonwealth,  as  well  as  the  parties, 
that. we  may  be  permitted  to  say,  that  while 
recognizing  the  complexity  of  the  question  we 
are  not  convinced.  What  the  Legislature  is 
precluded  from  doing  directly,  it  may  not  do 
indirectly,  through  the  instrumentality  of  a  mu- 
nicipal corporation  ;  as,  for  instance,  by  autho- 
rizing the  city  of  Philadelphia  to  create  canal  or 
railway  companies,  or  enlarge  the  powers  of 
those  already  chartered ;  but  it  does  not  follow 
that  a  city  may  not  since,  as  well  as  before  the 
adoption  of  the  new  Constitution,  be  empowered 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


555 


to  enter  into  agreements  with  railway  and  trans- 
portation'  companies,  for  the  purp)ose  of  facili- 
tating or  regulating  any  work  which  they  are 
authorized  to  perform  within  the  city  limits,  or 
that  will  be  conducive  to  the  interests  of  the  in- 
habitants, although  the  effect  should  be  to  enable 
the  company  to  occupy  a  street  that  could  not 
otherwise  be  diverted  from  the  general  use.  The 
primary  object  of  such  legislation  is  to  promote 
the  welfare  of  the  city ;  and  the  intent  should 
not  be  frustrated  or  the  municipality  denied  the 
right  to  proceed  in  accordance  with  the  grant, 
because  the  power  which  it  confers  cannot  be 
exercised  without  incidentally  benefiting  a  com- 
pany that  has  not  accepted  the  provisions  of  the 
seventeenth  article  of  the  Constitution.  When, 
therefore,  as  in  the  case  in  hand,  the  company, 
though  not  authorized  to  take,  is  entitled  under 
its  charter  to  receive  and  use,  and  the  obstacle 
is  the  city's  want  of  power  to  convey,  an  Act 
enabling  the  city  is  not,  as  I  suppose,  a  **  bene- 
fit" to  the  company  from  **  subsequent  legisla- 
tion" within  the  meaning  of  the  seventeenth 
article  of  the  Constitution. 

There  is  another  aspect  of  the  question.  The 
words  of  the  Constitution  are,  that  no  **  railroad, 
canal,  or  other  transportation  company  .  .  . 
shall  have  the  benefit  of  any  future  legislation 
.  .  .  except  on  condition  of  the  complete 
acceptance  of  all  the  provisions  of  this  article." 
This  language  is  ambiguous,  and  may  be  under- 
stood as  meaning  that  acceptance  is  a  condition 
precedent,  or  that  the  use  and  enjoyment  of  a 
privilege  conferred  by  a  subsequent  statute  shall 
operate  as  an  acceptance.  The  latter  interpreta- 
tion seems  to  us  to  be  best  calculated  to  effect 
the  object,  which  was  not  to  hinder  future  legis- 
lation or  prevent  it  from  having  full  and  imme- 
diate effect,  but  to  bring  corporations  which  had 
been  chartered  prior  to  the  Constitution  within 
its  fold.  The  Constitution,  as  Mr.  Webster  well 
observed,  is  as  much  a  part  of  every  statute  as  if 
it  were  recited  in  the  preamble ;  and  when  a 
corporation  accepts  the  benefit  of  a  subsequent 
statute  it  necessarily  assents  to  the  express  or  im- 
plied conditions  of  the  grant.  If  this  view  is 
correct,  the  Act  of  June  5,  1874,  must  be  re- 
garded as  directory,  and  the  Legislature  could 
not,  by  prescribing  a  particular  mode  of  accept- 
ance, prevent  any  other  from  having  its  appro- 
priate effect.  On  the  assumption,  therefore,  that 
the  license  given  by  the  ordinance  is  such  a  ben- 
fit  as  the  framers  of  the  new  Constitution  con- 
templated, the  corporation  defendant  will  be  as 
much  bound  under  the  seventeenth  article  by 
proceeding  to  extend  its  road  in  the  manner  in- 
dicated by  Councils,  as  if  it  had  declared  its  as- 
sent formally  in  writing,  and  filed  the  instrument 
in  the  proper  office. 

We  have  not  determined  that  the  prayer  for 


an  injunction  must  be  refused,  without  some  mis- 
givings as  to  the  possible  consequences  of  a  con- 
clusion that  seems  to  be  an  unavoidable  inference 
from  the  premises,  and  the  decisions  of  the  court 
above.  A  citizen  of  Philadelphia,  or,  I  might 
add,  of  any  part  of  the  Commonwealth,  should 
not  readily  assent  to  the  claim  advanced  by  the 
defendant's  counsel.  It  is  that  the  corporation 
defendant  has  a  dominion  over  the  highways  of 
Philadelphia,  and  indeed  of  every  county  through 
which  its  roadway  passes,  that  cannot  be  con- 
trolled by  the  courts,  the  Legislature,  or  even  by 
the  people  assembled  in  convention,  short  of  an 
amendment  of  the  Constitution  of  the  United 
States.  The  case  is  still  more  grave,  if,  as  we 
are  told,  the  power  may  be  used  in  a  way  to 
hinder  or  prevent  ordinary  traffic,  and  that  will 
be  detrimental  to  the  owners  and  occupants  of 
the  adjacent  buildings,  without  a  liability  in  dam- 
ages for  the  resulting  loss.  Rails  may,  it  is  al- 
leged, be  laid  at  grade,  and  locomotives  run 
down  Chestnut  or  Market  Street,  or  an  elevated 
railway  constructed  on  a  level  with  the  bed- 
chambers on  either  side  of  the  street.  The  board 
of  directors  are  the  sole  judges  of  the  necessity 
for  the  exercise  of  the  power,  and  their  determi- 
nation cannot  be  reconsidered  elsewhere.  If,  as 
we  are  inclined  to  believe,  the  sanction  of  the 
municipality  is  essential  to  the  execution  of  such 
a  project,  there  may  be  less  danger  of  abuse,  but 
this  alone  will  not  satisfy  the  requirements  of 
justice,  which  are  that  every  one  who  is  injured 
by  such  a  change  shall  be  indemnified  for  his 
loss.  Compensation  could  not  be  recovered  at 
common  law  for  the  appropriation  of  land  or 
chattels  to  public  use,  not  because  the  right  was 
doubtful  or  denied,  but  because  the  law,  as  it 
stood  then,  did  not  provide  a  remedy  by  suit. 
There  was  no  contract  express  or  implied,  and 
an  act  done  by  virtue  of  the  sovereign  power  of 
the  State  could  not  be  treated  as  a  tort.  The 
danger  in  England  was  theoretical,  because  Par- 
liament, though  free  to  withhold  if  it  thought 
proper,  was  careful  of  vested  rights  and  gave  an 
ample  equivalent  when  property  was  taken  for 
public  use.  When  our  system  of  government 
came  to  be  organized,  it  was  instinctively  per- 
ceived that  so  much  latitude  could  not  safely  be 
accorded  here.  An  amendment  to  the  Consti- 
tution of  the  United  States  accordingly  provided 
that  property  Should  not  be  taken  for  public  use 
without  compensation,  and  like  restrictions  were 
imposed  by  the  Constitutions  of  the  several 
States.  This  provision  was  rigidly  construed  in 
this  Commonwealth  as  meaning  simply  what 
its  letter  said.  Property  taken  for  public  use 
must  be  paid  for,  but  no  compensation  was  due 
for  property  injured  or  destroyed.  A  house 
might  be  rendered  uninhabitable,  or  the  means 
of  access  to  it  cut  off  by  a  change  of  grade,  or  an 
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embankment,  or  it  might  be  consumed  by  a  fire 
kindled  by  the  sparks  issuing  from  the  funnel  of 
a  locomotive,  and  the  owner  have  no  legal  means 
of  redress.  This  injustice  was  remedied  by  the 
Constitution  of  1874,  which  provides  that  *'  mu- 
nicipal and  other  corporations  and  individuals 
invested  with  the  privilege  of  taking  private  prop- 
erty for  public  use  shall  make  just  compensation 
for  property  taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  their  works,  high- 
ways, or  improvements,  which  compensation 
shsdl  be  paid  or  secured  before  such  taking,  in- 
jury, or  destruction.'*  Our  first  care  at  the 
argument  for  the  injunction  was  to  ask  whether 
this  requirement  had  been  fulfilled;  but  it  ap- 
peared that  counsel  on  both  sides  agreed  in  hold- 
ing that  it  did  not  apply.  Two  reasons  were 
assigned :  one  that  the  bill  did  not  demand  com- 
pensation, or  complain  that  it  was  unduly  with- 
held ;  the  other  that  the  Pennsylvania  Railroad 
Cbmpany  having  been  chartered  long  before  the 
adoption  of  the  Constitution,  the  State  could 
not  legally  impose  any  liability  that  did  not  exist 
when  it  was  incorporated.  As  the  former  ob- 
jection might  be  obviated  by  an  amendment,  we 
think  it  proper  to  say  that  we  are  not  satisfied  of 
the  validity  of  the  latter.  The  Constitution  of 
the  United  States  undoubtedly  precludes  a  State 
from  impairing  the  obligation  of  a  charter  even 
through  an  amendment  of  its  organic  law  ;  but 
this  restriction  has  never  been  held  to  forbid 
such  remedial  legislation  as  might  be  requisite  to 
give  effect  to  antecedent  rights,  or  provide  a 
remedy  for  injuries  that  previously  went  unre- 
dressed. A  child  was  entitled  to  support  from 
its  father  at  common  law,  but  could  not  recover 
damages  for  the  frustration  of  this  right  through 
the  parent's  death  from  injuries  occasioned  by 
the  negligence  of  an  individual  or  body  corporate. 
The  Act  which  now  affords  a  remedy  for  such 
deprivations,  and  under  which  damages  are  con- 
stantly assessed  and  judgments  rendered,  is  of 
recent  origin,  and  was  passed  since  the  creation 
of  the  Pennsylvania  Railroad  Company,  and  yet 
it  has  never,  that  I  am  aware  of,  been  contended 
that  it  was  invalid  as  to  pre-existing  corpora- 
tions, or  impaired  their  chartered  privileges. 
In  like  manner  the  citizen  has  a  natural  right 
to  compensation  for  the  consequences  of  acts 
done  for  the  public  benefit  that  are  injurious 
to  his  estate  or  person,  and  a  statute  which 
affords  a  remedy  cannot  justly  be  assailed  as  un- 
constitutional. Such  an  argument  would  ob- 
viously be  fallacious  if  advanced  on  behalf  of  an 
individual,  and  the  principle  is  the  same  when 
the  defendant  is  a  corporation.  A  power  con- 
ferred by  a  charter  cannot  be  abrogated  without 
impairing  the  obligation  of  the  contract;  but  the 
legislature  does  not,  in  making  such  a  grant,  con- 
tract that  persons  who  are  injuriously  affected  by 


the  exercise  of  the  power,  are  not  entitled  to  in- 
demnity, nor  that  it  will  not  provide  a  means 
for  rendering  their  demand  effectual.  This  may 
be  tested  by  supposing  the  incorporation  of  a 
railway  company  in  a  State  where,  as  was  long 
the  case  in  Rhode  Island,  there  is  no  constitu- 
tional restraint  on  the  right  of  eminent  domain, 
and  the  subsequent  enactment  of  a  law  providing 
that  land  should  not  be  taken  for  the  use  of  the 
road  without  payment.  Would  any  one  contend 
that  such  a  statute  impaired  vested  rights,  or  was 
within  the  prohibition  of  the  Constitution  of  the 
United  States?  If  the  question  must  be  answered 
in  the  negative,  the  Legislature  might  obviously 
proceed  to  give  a  remedy  for  property  injured  or 
destroyed. 

In  dismissing  the  motion  for  an  injunction,  we, 
therefore,  have  the  satisfaction  of  believing  that 
the  complainant  may  recover  compensation  in 
damages  fo/  any  injury  that  he  may  sustain  from 
the  proposed  extension  of  the  Pennsylvania 
Railroad. 

The  motion  for  an  injunction  is  refused. 

Opinion  by  Hare,  P.  J. 

Concurring  opinion  by  Mitchell,  J. 

As  this  case  involves  interests  of  very  great 
magnitude,  and  may  become  a  precedent  of  im- 
portance with  regard  to  future  litigation,  I  think 
it  proper  to  indicate  my  individual  views,  though 
I  shall  do  so  briefly  and  without  argument. 

I  am  unable  to  assent  to  the  conclusion  that  by 
the  purchase  of  the  line  of  completed  railroad 
from  the  State,  the  Pennsylvania  Railroad  Com- 
pany acquired  the  separate  and  severable  fran- 
chise of  building  branch  roads  in  connection  with 
that  line  between  Harrisburg  and  Philadelphia. 
I  am,  therefore,  of  opinion  that  the  defendant  has 
no  privilege  or  authority,  under  the  Act  of  1857, 
or  any  other  law  that  has  been  shown  to  us,  to 
build  branch  roads  in  the  county  of  Philadel- 
phia. 

I  am  further  of  opinion  that  even  if  the  power 
to  build  branch  roads  did  exist,  it  would  not 
authorize  the  use  of  a  public  street  for  that  pur- 
pose. There  is  neither  the  express  grant  nor  the 
necessary  implication  which  is  required  to  autho- 
rize the  taking  of  property  already  dedicated  to 
public  use  for  another  use,  though  it  be  also  pub- 
lic. 

Under  the  general  rules  of  law,  the  city  of 
Philadelphia  could  not  by  its  permission  give  the 
railroad  company  any  authority  not  contained  in 
its  charter,  nor  could  it  dispose  of  the  streets 
which  are  not  its  property,  but  highways  of  the 
Commonwealth,  without  express  legislative  sanc- 
tion ;  and  the  ordinance  relied  upon  by  the  de- 
fendant would  be  therefore  insufficient  as  a  de- 
fence to  this  bill.  Were  we,  therefore,  to  rest 
upon  the  grounds  set  up  in  defendant's  answer, 
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1  should  be  of  opinion  that  they  were  wholly  in- 
adequate and  that  the  injunction  ought  to  be 
granted 

Under  the  Act  of  9th  of  June,  1874,  however, 
referred  to  by  the  president  Judge,  the  authori- 
ties of  the  city  are  authorized  and  empowered  to 
enter  into  contracts  with  railroads  within  its 
limits  whereby  the  said  railroads  may  re-locate 
and  change  their  roads  in  such  manner  as  the 
city  authorities  may  deem  best  for  the  interests  of 
the  city,  etc.  A  fair  construction  of  this  Act 
would  seem  to  give  the  city  councils  the  right  to 
enter  into  a  contract  with  the  defendant  railroad 
by  which  the  latter  might  re-locate  its  point  of 
crossing  the  Schuylkill  River,  and  the  terminus 
at  which  its  rails  should  stop.  By  force  of  this 
Act,  the  ordinance  of  October  13,  1879,  is  a 
valid  authority  to  the  defendant  to  make  the 
proposed  change  in  its  route,  and  I  concur  in  the 
judgment  of  the  Court  refusing  an  injunction, 
upon  this  ground  alone. 


Common  i^Ieas— lato. 


C.  P.  of  Cumberland  Co.  Sept.  17,  1879. 

Commonwealth  ex  rel.  Warner  v.  D.  H. 
Gill,  Sheriff. 

Tramps — Act  of  April  30^  187^ — Om  having  a 
fixed  place  of  resilience  within  the  county, 
though  guilty  of  occasional  acts  of  beggary  and 
vagrancy  elsewhere  within  the  same  county , 
cannot  be  held  as  a  tramp  under  said  Act. 

Habeas  corpus. 

The  petitioner,  David  Warner,  alleged  that  he 
was  illegally  held  as  a  tramp,  under  the  Act  of 
April  30,  1879  (P.  L.  33).*    The  commitment 

*  This  Act  provides : — 

Sect.  i.  That  any  person  going  about  from  place  to 
place  begging,  asking,  or  subsisting  upon  charity,  and  for 
the  purpose  of  acquiring  money  or  a  living,  and  who 
shall  have  no  fixed  place  of  residence  or  lawful  occu- 
pation in  the  county  or  city  in  which  he  shall  be  arrested, 
shall  be  taken  and  deemed  to  be  a  tramp,  and  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  sentenced 
to  undergo  an  imprisonment  by  separate  and  solitary  con- 
finement at  labor,  in  the  county  jail  or  workhouse,  for  not 
more  than  twelve  months,  in  the  discretion  of  the  Court : 
Provided y  That  if  any  person  so  arrested  can  prove  by  satis- 
factory evidence  that  he  does  not  make  a  practice  of  going 
about  begging  or  subsisting  upon  alms,  for  the  purpose 
aforesaid,  in  the  manner  set  forth,  he  shall  not  be  deemed 
guilty  of  the  offence  hereinbefore  described,  and  upon 
such  proof  shall  be  discharged  from  arrest,  cither  by  the 
magistrate  before  whom  he  is  committed,  or  by  the  Court 
upon  hearing  of  the  case  up>on  writ  of  habeas  corpus. 

Sect.  3.  Any  act  of  beggary  or  vagrancy  by  any  person 


showed  that  he  had  been  committed  to  jail  on 
September  6,  1879,  charged  with  **  having  within 
the  said  county  been  guilty  of  begging  from  door 
to  door,  and  of  being  a  tramp.'*  At  the  hearing 
before  the  Court,  the  evidence  showed  that  War- 
ner made  his  home  with  his  mother  at  Brushtown, 
in  Cumberland  County;  that  he  was  in  the  habit 
of  roaming  over  the  county  seeking  work,  and 
stopping  wherever  he  could  find  it ;  that  he  had, 
shortly  before  his  arrest,  been  across  the  moun- 
tains in  Adams  County,  and  on  his  way  back 
towards  his  mother's  home  stopped  at  Boiling 
Springs  to  endeavor  to  obtain  work  in  the  ore 
banks  there,  and  that  being  unsuccessful  and  out 
of  money,  he  had  begged  at  farm  houses  for 
something  to  eat,  and  was  thereupon  arrested  as 
a  tramp. 

A.  M,  Rhoads  (with  him  Duncan  Graham 
and  S,  Hepburnyjr,),  for  petitioner. 

Geo.  S,  Ewingy  District  Attorney  (with  him 
John  Cornman)y  for  respondent. 

Sept.  22,  1879.  The  Court.  This  writ  of 
habeas  corpus  was  granted  on  the  application  of 
David  Warner,  a  prisoner  in  the  custody  of  the 
sheriff  of  Cumberland  County,  under  a  commit- 
ment by  James  A.  Green,  Esq.,  a  Justice  of  the 
Peace,  to  answer  the  charge  of  being  a  tramp. 
[The  Court  here  recited  the  provisions  of  the  Act 
of  April  30,  1879,  sect,  i,  supra,'] 

It  will  be  observed  that,  to  constitute  the 
offence  of  being  a  tramp,  it  is  essential :  (i )  That 
the  person  charged  goes  about  from  place  to 
place  begging,  asking,  or  subsisting  upon  charity. 
(2)  That  he  does  so  for  the  purpose  of  acquiring 
money  or  a  living.  (3)  That  he  has  no  fixed  place 
of  residence  or  lawful  occupation  in  the  county 
or  city  in  which  he  is  arrested.  If  any  of  these 
essentials  be  wanting  the  offence  is  not  com- 
plete ;  for  if  upon  the  hearing  before  the  magis- 
trate, or  on  habeas  corpus,  he  satisfactorily  proves 
that  he  does  not  make  a  practice  of  going  about 
begging  or  subsisting  upon  alms  for  the  purpose 
of  acquiring  money  or  a  living,  or  that  he  has  a 
fixed  place  of  residence  in  the  county  or  city  in 
which  he  was  arrested,  it  is  made  the  duty  of  the 
committing  magistrate  or  the  Court,  as  the  case 
may  be,  upon  such  proof,  to  discharge  him  from 
arrest. 

David  Warner,  the  prisoner,  contends  that  he 
is  not  a  tramp  within  the  meaning  of  the  Tramp 
Act,  for  the  reason  that  he  has  a  fixed  place  of 
residence  in  Cumberland  County,  the  county  in 
which  he  was  arrested,  and  that  he  does  not 
make  a  practice  of  going  about  begging  or  sub- 
sisting upon  alms  for  the  purpose  of  acquiring 
money  or  a  living,  and  asks  to  be  discharged 

described  by  the  first  Section  of  this  Act,  shall  be  prima 
facie  evidence  that  the  person  commuting  the  same  is  a 
tramp  within  the  meaning  of  this  Act,  subject  to  the  pro- 
viso contained  in  Section  I  of  this  Act.     (P.  L.  33.; 
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from  arrest.  1  have  heard  the  testimony  of  the 
witnesses  produced  on  the  hearing,  and  it  is  most 
satisfactorily  proved  that  he  has  a  fixed  place  of 
residence  at  Brushtown,  in  this  county,  and  that 
this  has  been  his  fixed  place  of  residence  for 
many  years ;  that  at  the  time  of  his  arrest  he  was 
temporarily  absent  from  his  residence,  having 
gone  into  the  neighborhood  of  the  Boiling 
Springs,  but  still  within  the  same  county,  in 
search  of  employment,  and,  whilst  there,  com- 
mitted some  acts  of  beggary  and  vagrancy  which 
led  to  his  arrest.  It  thus  being  satisfactorily 
proved  that  he  has  a  fix^d  place  of  residence  in 
this  county,  within  which  he  was  arrested,  it  is 
very  clear  that  he  is  not  a  tramp  within  the 
meaning  of  the  Tramp  Act,  and  that  he  ought  to 
be  discharged. 

The  prisoner  is  discharged  from  arrest. 

Opinion  by  Herman,  P.  J. 


C.  P.  No.  2.  Nov.  8,  1879. 

City  V.  Michener  et  al. 

Taxation — Appeal  from  the  assessment  by  Board 
of  Revision — Laches. 

Rule  to  show  cause  why  appeal  should  not  be 
dismissed. 

This  was  an  appeal  by  George  W.  Michener 
and  F.  B.  McDowell,  executors,  etc.,  the  owners 
of  premises  No.  1830  Mount  Vernon  Street, 
from  the  decision  of  the  Board  of  Revision  of 
Taxes,  in  refusing  to  make  a  reduction  in  the 
valuation  of  the  premises  as  assessed  for  taxation 
for  1877  and  1878.  The  affidavit  set  forth  that 
the  property  was  assessed  at  I8500,  while,  in 
truth,  it  was  worth  no  more  than  I5000.  The 
application  to  the  Board  for  reduction  was  made 
August  I,  1879,  and  appeal  filed  August  4, 1879. 
The  Board  sat  to  hear  the  owners  in  the  Fif- 
teenth Ward,  on  December  2,  1876,  and  De- 
cember I,  1877,  for  the  assessments  of  1877  and 
1878,  respectively. 

C.  Kneass,  for  the  rule. 

Since  the  Act  of  February  2, 1854  (P.  L.  31), 
there  is  no  appeal  to  the  Court  from  a  decision 
of  the  Board  of  Revision. 
Rhoads  v.  City,  2  Phil.  149. 

Times  for  hearing  appeals  are  fixed  by  statute. 
Act  March  14,  1865,  Purd.  Dig.  1375,  pi.  123. 
Act  Feb.  2,  1867,  sec.  2,  Id.  1378,  pi.  134. 
Act  Feb.  2,  1867,  sec.  3,  Id.  1378,  pi.  135. 

The  reason  for  restricting  the  time  of  appeal 
is  apparent,  for  the  Board  must  be  sure  of  the 
ultimate  valuation,  or  the  amount  of  taxes  might 
be  seriously  interfered  with. 

E,  O.  Michener^  contra. 

The  Act  of  April  i,  1836  (Purd.  Dig.  1361, 
pi.  28)  gives  us  this  appeal,  sustained  in — 
Hughes  V.  Kline,  6  Cas.  227. 


By  proceedings  in  analogous  cases  we  are  not 
too  late. 

Gearhart  v.  Dixon,  r  B.  224. 

It  would  be  impossible  for  the  Board  to  hear 
all  the  appeals  on  the  days  named  by  them,  and 
it  is  their  practice  to  hear  such  appeals  at  any 
subsequent  time,  providing  liens  have  not  been 
filed. 

C.  A.  V. 

Nov.  22.  The  Court.  We  think  this  apr 
peal  is  altogether  too  late.  The  taxes  were  due 
in  1877  and  1878  respectively,  and  no  applica- 
tion was  made  for  a  reduction  until  August, 
1879.  Such  laches  are  a  sufficient  reason  for 
dismissing  an  appeal,  without  considering  the 
other  questions  raised. 

Rule  absolute. 

Opinion  by  Mitchell,  J. 

[See  Gennan  Society  v.  Philadelphia,  4  Weekly 
Notes,  213.] 


C.  P.  No.  3.  April  12, 1879. 

Rosenberry  v.  City  of  Philadelphia. 

Negligence  —  Municipal  corporcUion  —  City   of 
Philadelphia — Nonsuit — The  city  is  not  liable 
for  negligence  of  the  officers  of  the  fire  depart- 
ment in  driving  a  hose  carriage  in  such  a  way 
as  to  cause  damage — Distinction  between  a 
servant  and  a  public  officer — Freeman  v.  City, 
ante,  p,  4J,  followed. 
Sur  rule -to  take  off  nonsuit. 
Case,  to  recover  the  value  of  a  horse  and 
wagon  belonging  to  plaintiff,  and  destroyed  by 
the  alleged  negligence  of  a  member  of  the  fire 
department  in  recklessly  driving  a  hose-carriage, 
on  the  24th  of  May,  1875. 

At  the  trial,  the  plaintiff  proved  that  he  was 
driving  his  horse  up  Fifth  Street,  and  was  partly 
across  Coates  Street,  when  a  horse,  attached  to  a 
hose-carriage,  driven  by  an  employ 6  of  the  fire 
department,  came  galloping  down  Coates  Street, 
rushed  into  Fifth  Street,  struck  and  instantly 
killed  plaintiff's  horse  and  destroyed  his  wagon. 
There  was  other  testimony  to  show  negligence 
on  the  part  of  the  driver  of  the  hose-carriage. 

The  Court,  on  motion,  granted  a  nonsuit,  on 
the  ground  that  the  employes  of  the  fire  depart- 
ment were  not  servants  of  the  city  in  such  a 
sense  as  to  bind  it  for  their  acts  of  negligence 
while  engaged  in  the  performance  of  their  duty. 
Benjamin  Daniels,  for  the  rule. 
A  corporation  is  liable  for  the  wrongful  acts 
and  negligence  of  its  servants  and  agents,  done 
in  the  course  and  within  the  scope  of  their  regu- 
lar employment,  to  the  same  extent  that  natural 
persons  are. 

Angell  and  Ames  on  Corp.  10. 
Smith's  Master  and  Servant,  183. 
P.  W.  &  B.  R.  R.  &  Co.  V.  Quigley,  21  How.  202. 
There  is  no  sound  reason  why  a  municipal  cor- 
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poration  should  be  relieved  from  such  liability. 
Buchanan  v.  The  City  (2  Weekly  Notes,  600) 
was  a  suit  for  injuries  caused  by  the  rapid  driv- 
ing of  the  chief  engineer  of  the  fire  department. 
That  case  decided  that  the  city  was  liable  for  the 
injuries  thus  caused,  and  it  should  be  followed  here. 
Charles  E.  Morgan,  Jr,,  contra. 
This  case  is  the  same  as  Freeman  r.  The  City 
(7  Weekly  Notes,  45).  The  rule  in  such  cases 
is,  that  **  where  the  duties  to  be  performed  are 
of  a  public  or  governmental  nature  those  to  whom 
they  are  entrusted,  although  selected  and  paid  by 
the  city,  are  not  its  servants,  but  public  officers, 
for  whose  negligence  the  city  is  not  responsible. 
The  right  to  establish  and  maintain  a  fire  depart- 
ment is  a  part  of  the  governmental  power  of  the 
State.*' 

Hafford  v.  The  City  of  New  Bedford,  16  Gray,  297. 

Fisher  v.  The  City  of  Boston,  104  Mass.  87. 

O'Meara  v.  The  City  of  New  York,  I  Daly,  425. 

Hayes  v.  The  Cily  of  Oshkosh,  33  Wis.  314. 

The  Court.    Rule  discharged. 


©rpftatts'  €otirt. 


Oct.  22, 1879. 
Hough's  Estate. 

Devise — Condition  in  restraint  of  marriage — 
When  not  void- — Effect  of  limitation  over  upon 
such  condition — Distinction  in  such  case  be- 
tween realty  and  personalty, 
Sur  exceptions  to  adjudication. 
The  following  were  the  facts  as  presented  be- 
fore the  auditing  Judge. 

Phineas  Hough,  Jr.,  the  decedent,  in  the 
second  clause  of  his  will  provided  as  follows : — 
'*  I  give,  devise,  and  bequeath  my  house  and  lot  No. 
521  North  Seventh  Street,  with  the  appurtenances,  unto  my 
wife,  Elizabeth  Lynn  Hough,  her  heirs  and  assigns  .  .  . 
also  the  interest  of  the  sum  of  $20,000  of  my  estate,  to  be 
paid  to  her  semi-annually  for  and  during  the  time  of  her 
natural  life,  if  she  shall  so  long  remain  my  widow.  In 
case  of  her  marriage  the  interest  on  the  said  sum  to  cease, 
After  her  decease  or  marriage,  as  the  case  may  be,  I  give, 
devise,  and  bequeath  the  said  sum  of  $20,000,  together 
with  all  the  rest,  residue,  and  remainder  of  my  estate,  to 
my  father,  Phineas  Hough." 

The  testator  appointed  George  I.  Shoemaker, 
and  G.  W.  Lynn,  his  brother-in-law,  executors 
and  trustees.  He  left  to  survive  him  his  widow, 
who  afterwards  intermarried  with  one  Bonbright, 
and  his  father,  but  no  children.  Phineas  Hough, 
Sr.,  died  in  May,  1876. 

The  executors  under  the  will  of  Phineas 
Hough,  Jr.,  filed  their  second  trust  account  in 
June,  1879,  and  before  the  auditing  Judge  the 
executors  of  Phineas  Hough,  Sr.,  claimed  the 
fund  (j2o,ooo),  which  he  awarded  them,  holding 


that  the  condition  annexed  to  the  gift  to  the  tes; 
tator's  widow  is  such  a  gift  in  restraint  of  mar- 
riage as  would  be  held  in  terror  em,  and  there- 
fore void  as  against  public  policy,  were  it  not  for 
the  limitation  over  to  testator's  father,  upon  the 
re-marriage  of  the  widow,  which  limitation  being 
valid,  upon  the  breach  of  the  condition  it  fol- 
lowed that  the  condition  itself  is  also  good,  and 
must  be  sustained  to  carry  into  effect  the  testa- 
tor's intention,  citing — 

Weyman  on  "Wills,  part  2,  p.  280-1,  and  cases  cited. 

Fahs  V  Fahs,  6  Walls,  213. 

Siahl's  App.,  2  Barr,  301. 

Com.  V.  Stauffer,  10  Barr,  350. 

Cornell  v.  Lovett,  1 1  Casey.  1 00. 

Hohz's  Est.,  3  Phila.  525,  also  2  Wr.  422. 

Stroud  V,  Bailey,  3  Grant,  310. 

Beck's  App.  10  Wr.  527. 
To  this  finding  exceptions  were  filed  on  behalf 
of  Mrs.  Bonbright. 

Isaac  D,  Yocum,  for  the  exceptant. 
A  conditional  bequest  in  restraint  of  marriage, 
is  void  unless  there  be  a  limitation  over.  Where 
the  person  takes  the  same  estate  under  a  devise 
by  limitation  over  as  he  would  under  the  intes- 
tate laws,  as  is  the  case  here  with  Phineas  Hough, 
Sr.  (Purd.  Dig.  807,  pi.  15),  the  latter  title,  de- 
scent, is  the  better  title,  and  the  limitation  over 
is  inoperative  ;  therefore  the  condition  forbidding 
remarriage  is  against  the  policy  of  the  law,  and 
Mrs.  Bonbright  takes  the  fund  absolutely. 

Parsons  v,  Winslow,  6  Mass.  1 78. 

Ellis  V,  Page,  7  Cushing,  161, 

Whitney  v.  Whitney,  14  Mass.  90. 

Cook's  Estate,  3  Phila.  60. 

Thomas  Coke,  vol.  2,  *  page  171. 

Mcllvaine  v,  Gethen,  3  Wh.  575. 
Furman  Sheppard,  contra,  cited — 

Walker  v.  Quigg,  6  Watts,  87. 

Rodgers  v,  Rodgers,  7  Watts,  15. 

Kauflfman  v.  Sailor,  Ibid.  135. 

Brinton's  Est.  Ibid.  203. 

Bennett  v,  Robinson,  10  Watts,  348. 

Dixon  V,  Ramage,  2  W.  &  S.  142. 

Sheaffer's  App.  8  Barr,  38. 

November  8,  1879.  The  Court.  The 
clause  in  the  will  upon  which  this  controversy 
turns,  is  as  follows:  "I  give  and  bequeath  to 
my  wife  the  interest  of  the  sum  of  ^20,000,  of 
my  estate,  to  be  paid  to  her  semi-annually,  for 
and  during  all  the  term  of  her  natural  life,  if  she 
shall  so  long  remain  my  widow.  In  case  of  her 
marriage,  the  interest  of  the  said  sum  shall 
cease.  After  her  decease  or  marriage,  as  the 
case  may  be,  I  give  and  bequeath  the  said  sum  of 
$20,000,  together  with  all  the  rest,  residue  and 
remainder  of  my  estate,  to  my  father,  Phineas 
Hough.**  The  father  was,  under  the  intestate 
laws,  the  nearest  of  kin  to  decedent. 

That  a  subsequent  condition,  whose  purpose 
was  to  work  a  forfeiture  of  a  prior  freehold  estate, 
was  not  favored,  may  be  explained  upon  the 
feudal  principles  which  underlie  the  common 
law.  One  consequence  was  that  the  lord  was  in 
danger  thereby  of  losing  the  services  of  his  feu- 
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datory.  Hence,  notwithstanding  a  breach  of  the 
condition,  the  original  estate  was  allowed  to  con- 
tinue until  entry  by  the  heir,  and  a  stranger  was 
not  permitted  to  enter  at  all.  But  the  gift  and 
transmission  of  personal  property  were  altogether 
outside  of  the  application  of  feudal  maxims.  At 
the  death  of  the  owner,  his  goods  and  chattels 
were  interrupted  in  their  passage  to  his  next  of 
kin  by  a  course  of  administration,  and  the  fund 
was  liable  to  be  diverted  altogether  for  the  pay- 
ment of  his  debts.  In  respect  to  conditions 
which  were  held  to  be  void  because  in  restraint 
of  marriage,  and  with  which  alone  the  present 
inquiry  is  concerned,  all  the  learning  on  the  sub- 
ject was  imported  by  the  ecclesiastics  from  the 
Roman  law.  How  far  the  modes  of  thought, 
which  are  the  product  of  a  later  civilization,  have 
modified  the  doctrine  thus  borrowed  may  be  seen 
in  late  English  and  American  decis:ions.  The 
reasoning  of  a  practical  common  sense  as  a  factor 
in  determining  the  validity  of  a  rule  of  law,  was 
perhaps  never  applied  with  more  force  than  by 
C.  J.  Gibson,  in  the  case  of  Commonwealth 
V,  Stauffer  (lo  B.  354),  where  he  held  that  a 
general  condition  in  restraint  of  marriage  was 
good  in  a  devise  of  real  estate.  Reading  that 
opinion,  it  is  difficult  to  see  what  principle  of 
public  policy  or  of  private  morals  is  violated 
where  a  testator,  after  giving  his  fortune  to  his 
wife  so  long  as  she  shall  need  it,  withdraws  it 
from  her  when,  by  a  second  marriage,  another 
husband  has  endowed  her  with  all  his  goods. 
Whatever  may  be  its  policy,  however,  the  rule 
is  clear,  that,  in  a  gift  of  personalty,  upon  a  con- 
dition subsequent  in  restraint  of  marriage,  the 
condition  will  be  held  to  have  been  intended 
only  tn  terrorem^  and  therefore  void,  and  that  it 
can  be  validated  only  by  a  limitation  over  of  the 
gift.  (Hoopes  V,  Dundas,  loB.  75  :  StahPs  Ap- 
peal, 2  B.  301 ;  Mcllvaine  v,  Gethen,  3  Wh. 
574;  Stroud  V,  Bailey,  3  Gr.  310;  Mickey's 
Appeal,  10  Wr.  337.)  And  for  other  authorities 
to  the  rule  in  devises  of  realty,  see  Irvine  v,  Sib- 
betts  (2  Cas.  477) ;  McCullough*s  Appeal  (2  J. 
197);  Cornell  z'.  Lovett  (11  Cas.  100).  A  very 
nice  distinction  has  been  taken  in  some  of  the 
cases  between  words  which  import  a  restraint  upon 
marriage  and  words  which  merely  mark  the  ex- 
tent of  the  estate  to  be  taken  by  the  wife.  Thus, 
under  a  bequest  to  a  woman  **  during  widow- 
hood," or  **so  long  as  she  remains  a  widow," 
the  wife's  estate  will  cease  upon  her  remarriage. 
(Rodgers  v,  Rodgers,  7  W.  15  ;  Hotz's  Estate, 
2  Wr.  422  ;  Fahs  v.  Fahs,  6  W.  213.)  The 
words  of  this  character  which  import  a  limita- 
tion of  an  estate,  and  not  a  condition,  are 
grouped  in  Shep.  Touchstone,  I.  p.  125. 

To  this  rule,  however,  an  exception  is  noted 
in  the  books,  which,  if  well  founded,  disposes  of 
this  case.  It  is  laid  down  in  the  text  of  i  Jar- 
man  on  Wills,  837,  that  **a  condition  that  ai 


^ 


widow  shall  not  marry,  is  not  unlawful."  By 
**  widow"  is  here  evidently  meant  the  widow  of 
the  testator.  Accordingly,  in  Lloyd  v,  Lloyd 
(2  Sim.  N.  R.  263),  where  the  testator  had  made 
bequests  to  his  wife,  and  to  another  person,  upon 
condition  that  the  legacies  should  cease  upon  re- 
marriage, the  Vice  Chancellor  used  this  lan- 
guage :  **  Such  a  condition  is  not  void  as  to  the 
wife,  the  law  recognizing  in  a  husband  such  an 
interest  in  his  wife's  widowhood  as  to  make  it 
lawful  for  him  to  restrain  her  from  making  a 
second  marriage,  by  imposing  a  condition  that 
on  such  marriage  any  provision  he  may  have 
made  for  her  shall  cease."  It  is  true  that  the 
gift  in  this  instance  was  of  an  annuity,  out  of  the 
proceeds  of  a  sale  of  realty,  but  the  language  and 
the  reason  of  the  decision  are  broad  enough  to 
cover  every  conditional  bequest  to  a  testator's 
wife. 

In  the  case  before  us  the  gift  is  of  personalty 
for  life,  coupled  with  a  subsequent  condition 
which  is  clearly  intended  to  act  in  restraint  of 
marriage.  If  the  will  stopped  here  this  condi- 
tion would  be  void,  as  merely  in  terrorem^  and 
the  wife  might  be  held  to  take  an  absolute  estate. 
But  there  is  a  limitation  over,  in  the  event  of  her 
renurriage,  which  shows  that  the  condition  was 
not  intended  as  a  menace,  but  as  the  basis  of  a 
distinct  gift. 

It  is  attempted,  however,  to  avoid  the  effect  of 
the  bequest  over,  upon  the  ground  that  it  is  given 
to  a  party  upon  whom  the  law  itself  casts  the 
property,  and  in  support  of  this  position  the 
case  of  Parsons  v,  Winslow  (6  Mass.  169),  is  re- 
ferred to.  But  outside  of  the  single  point  in- 
volved, which  was  that  a  limitation  to  be  valid 
must  be  an  immediate  limitation,  all  that  was 
said  in  that  case  upon  the  question  now  raised, 
was  the  dictum  of  a  divided  court.  Applied  to 
the  case  of  a  devise  to  an  heir,  who  is  aJready  in 
by  inheritance,  of  the  same  estate,  the  doctrine 
is  sufficiently  intelligible.  The  estate  vested  in 
him  at  the  instant  of  the  ancestor's  death,  and, 
inasmuch  as  the  title  by  descent  is  higher  than 
that  by  purchase,  he  is  bound  to  hold  by  the 
worthier  title.  In  the  case,  however,  of  an  in- 
testacy of  personal  estate  at  the  common  law, 
the  king  was  originally  entitled  to  seize  upon  the 
goods  as  the  general  trustee  of  the  kingdom,  a 
power  which  was  afterwards  confided  to  the  Ordi- 
nary, in  whom,  and  not  in  the  next  of  kin,  the 
legal  title  to  the  estate  vested.  The  rule  which 
is  invoked  by  the  exceptant,  appears  never  to 
have  been  applied,  except  in  cases  of  descent  or 
of  intestacy  at  common  law,  and  cannot  be  held 
to  embrace  the  case  of  a  father  who  was  unknown 
as  an  heir  to  that  law,  and  who  is  clothed  with 
the  character  by  a  recent  statute. 

The  exceptions  are  dismissed,  and  the  adjudi- 
cation is  confirmed. 

Opinion  by  Ashman,  J. 
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Vox-  VII.]     THURSDA  Y,  DEC.  23,  1879.    [No.  35. 


gjtiprente  Court. 


Oct  Nov.  '78,  211.  Oct.  7, 8, 1879. 

Hyatt  V.  Johnston. 

Province  of  Court  and  Jury — Evidenci-^When 
sufficient  to  be  submitted  to  the  jury. 

If  tliere  is  evidence  from  which  the  jury  caq  properly 
find  the  question  for  the  party  on  whom  the  burden  of 
poof  rests  it  should  be  submitted;  if  not«  the  case  should 
be  withdrawn  from  the  jury.     ^ 

Since  the  scintilla  doctrine  has  been  exploded,  both  in 
England  and  in  this  country,  the  preliminary  question  of 
law  for  the  Court  is,  not  whether  there  is  literally  no 
evidence,  or  a  mere  scintilla,  but  whether  there  is  any 
that  ought  reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established. 

Error  to  the  Common  Fleas  No.  i,  of  Alle- 
gheny County. 

Assumpsit,  by  Thaddeus  Hyatt,  on  a  book  ac- 
count and  an  accepted  draft,  against  Ross  John- 
ston, impleaded  with  £.  K.  Chamberlin  and  S. 
Crawford. 

At  the  trial,  before  Collier,  J.,  the  following 
facts  appeared :  Thaddeus  Hyatt,  the  plaintiff 
who  carried  on  business  in  New  York  City 
through  Theodore  Hyatt,  his  agent,  sold  and 
delivered,  prior  and  up  to  January  ii,  1873, 
merchandize  amounting  to  some  {4000,  to  the 
firm  of  Crawford,  Chamberlin  &  Co.,  of 
Chicago,  of  which  Johnston,  the  defendant,  was 
then  a  member.  About  February  18,  1871, 
Crawford,  Chamberlin  &  Co.,  who  had  already 
made  some  small  payments  on  accoimt,  remitted 
to  Hyatt  {1000  cash  and  two  drafts,  both  dated 
February  18,  1873,  ^^^  drawn  on  and  accepted 
by  themselves,  for  the  balance.  Hyatt  received 
this  remittance,  credited  it  on  their  account, 
and  closed  the  account  on  February  21,  1873. 
One  of  these  drafts,  for  some  {1400,  not  being 
paid  at  maturity,  Hyatt  brought  this  suit,  de- 
claring both  on  the  draft  and  the  book  accoimt. 
.  About  the  time  these  drafts  were  accepted  and 
remitted,  Johnston  withdrew  from  the  firm  of 
Crawford,  Chamberlin  &  Co.,  and  his  former 
partners,  having  taken  in  a  new  partner,  con- 
tinued the  business  under  the  old  firm  name. 
Johnston  pleaded  payment,  etc.,  claiming  that 
the  draft  in  suit  was  tne  acceptance  of  this  new 
firm,  and  that  plaintiff  received  it  as  absolute 
payment.  . 


At  the  trial  Theodore  Hyatt,  the  agent,  testi- 
fied that  they  received  the  draft  as  the  accep- 
tance of  their  debtors,  the  old  firm ;  and,  al- 
though admitting  that  he  was  aware  ot  the 
withdrawal  of  Johnston,  denied  having  any  in- 
tention of  discharging  him  from  his  liability  as 
a  member  of  this  firm,  or  of  receiving  an  ac- 
ceptance of  the  new  firm  as  absolute  payment. 
The  only  evidence  offered  by  the  defendant  in 
support  of  his  plea  of  payment,  was  four  let- 
ters, all  of  them  subsequent  in  date  to  the  trans- 
actions out  of  which  this  suit  arose.  Three  of 
them,  dated  respectively  March  i,  March  22, 
and  April  i,  1873,  from  the  plaintiff  to  Craw- 
ford, Chamberlin  &  Co.,  were  objected  to  by 
the  plaintiff,  but  admitted  by  the  Court.  The 
fourth,  dated  March  26,  1873,  from  this  firm  to 
the  plaintiff,  was  admitted  without  objection. 
The  following  are  the  material  parts  of  those 
letters : — 

New  York,  March  i,  1873. 
Messrs.  Crawford,  Chamberlin  &  Co., 

Gentlemen :  Enclosed  please  find  statement  of  account 
to  date,  for  amount  of  which  you  will  do  me  the  favor  to 
send  check  or  draft,  as  you  may  elect,  on  the  terms 
agreed  upon  by  us.    ,    .    • 

Thaddeus  Hyatt, 
Per  THEa  Hyatt. 
New  York,  March  22,  1873. 
Messrs.  Crawford,  Chamberlin  &  Co., 

Gentlemen : On  the  1 8th  inst.  I  mailed 

to  you  for  acceptance  and  the  endorsement  of  your  Mr. 
Charles  B.  Brown,  a  60  days  draft,  for  amount  due  me, 
as  per  statement  of  1st  inst.,  which  you  will  please  have 
properly  executed  and  returned  hy  ear/iettmtd\,  as  I  wish 
to  use  it  at  once. 

Thaddeus  Hyatt, 
Per  Theo.  Hyatt. 

Chicago,  March  26, 1873. 
T.  Hyatt,  Esq.,  New  York  City, 

Dear  Sir :  Your  favors  of  the  18th  and  22d  insts., 
arrived  in  due  time.  We  have  not  returned  you  the 
draft  sent  for  endorsement,  because  of  the  dissolution  of 
this  firm,  which  took  place  on  the  23d  inst.,  the  co- 
partnership having  expired  by  limitation,  on  that  day. 
Both  Mr.  Brown  and  Mr.  Johnston,  who  comprise  the 
Co.,  being  wealthy  men,  insure  to  all  creditors  payment 
of  paper  at  maturity,  as  well  as  guaranteeing  the  entire 
indebtedness  of  the  concern.  Neither  of  the  above- 
named  gentlemen  desire  to  continue  the  business,  and  we 
are  consequently  taking  steps  toward  closine  it  up.  We 
have  on  band  at  this  time  quite  a  stock  of  your  goods, 
viz.  :  .  .  .  which  we  would  be  pleased  to  either  re- 
turn to  you  (at  our  expense  for  freight  charges),  or  to  turn 
them  over  to  the  Younglove  Co. ,  or  whoever  you  choose 
as  your  representative  in  this  city.    .    .    . 

CiLAWFORD,  Chambeklin  &  Ca 
New  York,  April  i,  1873. 
Messrs.  Crawford,  Chamberlin  &  Co., 

Gentlemen  :  Your  favor  of  26th  inst.  is  at  hand,  and  I 
regret  not  receiving  the  draft  accepted  by  you,  as  re- 
quested in  my  last.  Inclosed  you  will  please  find  state- 
ment of  account  to  date,  for  amount  of  which  I  would 
like  either  check  or  60  day  draft.  In  regard  to  the  stock 
on  hand  that  you  refer  to,  I  have  to  say  that  it  was  all 
settled  for  in  your  acceptances  I  now  hold,  and  you  are 
at  liberty  to  dispose  of  it  as  you  think  best.     .     .     .  ' 

Thaddkus  Hyatt. 
Per  Theodore  Hyatt. 
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The  plaintiff  requested  the  Court  to  charge, 
substantially,  (2)  that  all  of  these  letters,  read 
together  and  in  the  light  of  the  admitted  facts, 
were  not  any  evidence  whatever  of  an  agree- 
ment to  take  an  acceptance  of  the  new  firm, 
either  as  conditional  or  as  absolute  payment. 
Refused. 

Verdict  and  judgment  for  the  defendant, 
whereupon  the  plaintiff  took  this  writ,  assigning 
for  error  the  admission  of  the  letters  and  the 
refusal  of  his  second  point. 

John  B.  Herrofif  Jr.,  and  Geo,  ShiraSyJr,, 
for  the  plaintiff  in  error. 

The  draft  in  suit  was  received  by  the  plaintiff, 
credited  on  the  account,  and  the  account  closed 
on  February  21,  1873.  The  letters  of  March  i, 
and  March  26,  being  subsequent  in  date  and 
clearly  referring  to  transactions  other  than  the 
one  in  suit,  were,  therefore,  wholly  irrelevant. 
Whilst  the  acceptances  mentioned  in  the  letter 
of  April  I,  may  have  been  those  of  February 
18,  1873,  ^^c  of  which  is  the  one  in  suit,  this 
letter,  taken  in  connection  with  that  of  March 
26,  to  which  it  was  a  reply,  was  no  evidence 
whatever  that  these  acceptances  were  those  of 
the  new  firm,  or  that  the  plaintiff  had  received 
them  in  absolute  payment.  In  using  the  word 
**  settled,"  the  plaintiff  meant  simply  that  the 
goods  which  Crawford,  Chamberlin  &  Co.,  had 
offered  to  return  had  been  included  in  an  ac- 
count stated,  which  had  been  agreed  to  and 
closed  in  the  manner  indicated.  This  word  is 
used  with  the  same  meaning  in — 

Houser  v,  Irvine,  3  W.  &  S.  345. 

Be  van  v,  CuUen,  7  Barr,  281. 

Scott  V.  Strawn,  4  Norris,  471 ;  S.  C,  6  Weekly 
Notes,  132. 

Parsons  on  Part,  2S4. 

Collier  on  Part.,  4  Am.  ed.,  {  373,  note  (i). 

Lindley  on  Part.,  Am.  ed.  646. 
B,   Burgwin   {G.   C.  Burgwin  with  him), 
contra. 

The  plaintiff  admitted  that  he  knew  at  and 
before  the  time  the  draft  in  suit  was  accepted 
that  Johnston  had  retired.  The  letters  admitted 
in  evidence  showed  that  he  was  knowingly  cor- 
responding with  the  new  firm,  and,  therefore, 
when  he  states  in  his  letter  of  April  i,  1873, 
that  the  stock  **  was  all  settled  for  in  your  ac- 
ceptances I  now  hold,"  he  showed  beyond  all 
controversy  that  it  was  the  acceptance  of  his 
then  correspondents,  viz.,  the  new  firm,  and 
not  that  of  the  old  firm  in  liquidation. 

October  20,  1879.  The  Court.  While  it 
was  conceded  by  the  defendant  that  the  first  firm 
of  Crawford,  Chamberlin  &  Co.,  of  which  he 
was  a  member,  was  indebted  to  plaintiff  for  mer- 
chandize, in  a  larger  sum  than  that  claimed  in 
this  suit,  it  was  contended  that  acceptances  of 
the  second  firm  were  taken  by  the  plaintiff  in 


absolute  payment  of  that  indebtedness,  and  the 
defendant  was  then  released  therefrom.  The 
plaintiff,  therefore,  had  a  clear  prima  facie  case, 
and  the  burden  was  on  the  defendant  of  proving 
that  the  draft  in  suit  was  the  acceptance  of  the 
second  firm,  and  that  it  was  received  by  the 
plaintiff  in  absolute  payment  of  the  original  debt. 

For  the  purpose  of  proving  these  facts,  the  let- 
ters referred  to  in  the  bilk  of  exertion  were 
offered  and  admitted.  The  plaintiff  insisted  that 
they  were  insufficient,  and  requested  the  Court 
to  instruct  the  jury,  '*  That  the  burden  of  prov- 
ing that  the  plaintiff  took  an  acceptance  of  the 
new  firm  as  absolute  payment,  is  on  the  defend- 
ant, and  that  the  defendant  has  given  no  evi- 
dence from  which  the  jury  would  be  warranted 
in  finding  that  the  plaintiff  agreed  to  take  the 
said  acceptance  in  absolute  payment."  This  was 
a  controlling  point  in  the  case,  and  the  refusal 
of  the  learned  Judge  to  charge  as  therein  re- 
quested is  assigned  for  error. 

An  examination  of  the  testimony  bearing  on 
this  proposition  leads  us  to  the  conclusion  that  it 
should  have  been  affirmed.  Viewing  the  testi- 
mony in  its  most  favorable  light,  there  was  no 
evidence  from  which  the  jury  was  justified  in 
finding  that  plaintiff  agreed  to  take  the  acceptance 
as  absolute  payment,  and  thus  release  defend- 
ant from  an  acknowledged  liability.  When  it  is 
claimed  that  a  creditor  has  agreed  to  accept  the 
note  or  obligation  of  another,  and  in  considera- 
tion thereof  release  his  debtor,  the  proof  of  such 
novation  should  be  at  least  clear  and  satisfactory. 
In  this  case  it  can  scarcely  be  said  that  there  was 
even  a  scintilla  of  evidence  to  show  that  the  ac- 
ceptance was  taken  in  absolute  payment.  Since 
the  scintilla  doctrine  has  been  exploded,  both  in 
England  and  in  this  country,  the  preliminary 
question  of  law  for  the  Court  is,  not  whether 
there  is  literally  no  evidence,  or  a  mere  scintilla, 
but  whether  there  is  any  that  ought  reasonably 
to  satisfy  the  jury  that  the  fact  sought  to  be  proved 
is  established.  If  there  is  evidence  from  which 
the  jury  can  properly  find  the  question  for  die 
party  on  whom  the  burden  of  proof  rests,  it 
should  be  submitted;  if  not,  it  should  be  with- 
drawn from  the  jury.  (Ryder  r.  Wombwell,  4 
L.  R.  Exch.  39.) 

The  letter  of  April  i,  1873,  ^^  offered  for  the 
purpose  of  showing  **  the  kind  of  transactions 
carried  on  between  the  plaintiff  and  the"  second 
firm,  and  also  to  show  that  the  goods  purchased 
by  the  first  firm  were  paid  by  the  acceptances, 
one  of  which  is  the  draft  in  suit.  Standing  alone, 
as  it  did  when  offered  to  the  Court,  the  letter 
would  appear  to  be  revelant,  and  perhaps  mate- 
rial ;  but  when  read  in  connection  with  that  of 
March  26,  1873,  to  which  it  is  a  reply,  it  con- 
tains nothing  to  justify  the  inference  sought  to 
be  drawn  from  it.    In  the  last-mentioned  letter, 
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Crawford,  Chamberlin  &  Co.,  after  referring  to 
the  dissolution  of  the  firm,  say,  '*  Both  Mr. 
Brown  and  Mr.  Johnston,  who  compose  the  Co., 
being  wealthy  men,  insure  to  all  creditors  the 
payment  of  paper  at  maturity,  as  well  as  guaran- 
teeing the  entire  indebtedness  of  the  concern." 
There  is  not  the  slightest  intimation  here  that  de- 
fendant was  released ;  on  the  contrary,  his  con- 
tinued liability  is  distinctly  recognized.  They 
then  refer  to  the  stock  purchased  from  plaintiff, 
out  of  which  the  indebtedness  to  him  arose,  and 
propose  to  return  a  portion  of  it.  It  was  in  reply 
to  this  proposition  that  plaintiff  wrote,  ''It  was 
all  settled  for  in  your  acceptances  I  now  hold." 
Even  if  this  could  be  regarded  as  an  admission 
that  the  acceptances  were  those  of  the  second 
firm,  it  surely  cannot  be  construed  to  mean  that 
they  were  taken  in  absolute  payment.  The  lan- 
guage of  the  letter,  especially  when  considered 
in  connection  with  the  one  to  which  it  is  a  reply, 
does  not  justify  such  an  inference. 

The  letters  of  March  i  and  22,  1873,  offered 
to  show,  among  other  things,  that  plaintiff  was 
negotiating  with  the  second  firm  for  the  closing 
of  the  old  account,  knowing  that  defendant  was 
not  a  member  of  that  firm,  etc.,  were  wholly  ir- 
relevant for  that  purpose.  It  is  quite  clear  that 
neither  of  these  letters  refers  to  the  old  account, 
on  which  plaintiff's  claim  is  based,  nor  to  the  ac- 
ceptances by  which  that  account  was  balanced 
on  his  books.  They  evidently  relate  to  subsequent 
transactions,  having  no  connection  with  plain- 
tiff's claim  against  the  first  firm. 

If  there  was  an  agreement  to  take  the  second 
firm  for  the  debt  of  the  first,  and  release  defendant 
from  all  liability,  it  was  somewhat  singular  that 
none  of  the  parties  were  called  to  prove  the  fact. 
The  plaintiff's  testimony  was  distinct  and  positive 
that  no  such  transaction  occurred,  and  there  is 
nothing  in  the  correspondence  given  in  evidence 
to  contradict  him.  He  says  he  drew  on  the  first 
firm,  by  whom  the  debt  was  contracted,  for  a 
sum  sufficient  to  cover  their  indebtedness,  and 
when  he  received  their  acceptances  he  credited 
them,  and  thus  balanced  the  account.  There  is 
nothing  in  the  testimony,  when  properly  con- 
sidered, that  is  inconsistent  with  the  continued 
liability  of  the  defendant. 

Judgment  reversed,  and  a  venire  facias  de  nova 
awarded. 

Opinion  by  Sterrett,  J. 


Oct  &  Nov.  '75,  no  &  13a  Nov.  22,  1878. 

Stoughton'8  Appeal. 

Rankin's  Appeal. 

Guardian  and  ward— Power  of  a  guardian  to 
dispose  of  his  ward's  real  estate  j  with  approval 
of  the  Orphans^  Courts-Power  to  lease  his 


ward's  land  for  oil  purposes — When  equiva- 
lent to  sale  of  realty — Confirmation  by  the 
Court  necessary  to  the  validity  of  such  a  lease 
—  IVhen  confirmation  nunc  pro  tunc  should  not 
be  decreed—Practice — Reference  of  case  to  an 
auditor^  by  Supreme  Courts  after  appecU  per- 
fected. 

A  guardian  has,  ordinarily,  power  to  lease  any  of  his 
ward's  property  that  is  of  such  character  as  makes  it  the 
subject  of  a  lease,  but  without  the  approval  of  the  Orphans* 
Court  he  cannot  dispose  of  any  part  of  the  realty. 

Oil  in  situ  is  a  mineral,  and  being  a  mineral,  is  part  of 
the  realty.  When,  therefore,  conveyance  is  made  of  it  by 
a  guardian,  whether  that  conveyance  be  called  a  lease  or 
d^,  it  is,  in  effect,  the  grant  of  part  of  the  corpus  of  the 
estate,  and  is  of  no  force,  binds  nobody,  and  is  notice  to 
nobody  until  properly  approved  by  the  Court. 

Sec.  3  of  the  Act  of  April  14,  1854,  gives  the  Court 
authority  to  confirm  such  a  conveyance  nunc  pro  tunc,  but 
this  ought  not  to  he  done  on  the  application  of  the  lessees 
against  the  consent  of  the  guardian,  and  when  it  would 
interfere  with  the  vested  righu  of  other  parties. 

These  were  two  appeals,  one  by  William  G. 
Stoughton  et  aL^  and  the  other  by  Ekvid  C,  Ran- 
kin, guardian  of  Lewis  and  Minerva  Brown,  from 
decrees  of  the  Orphans'  Court  of  Butler  County, 
setting  aside  the  confirmation  of  an  oil  lease  of 
th^  lands  of  the  wards  to  Stoughton,  and  con- 
firming, nunc  pro  tunc,  an  oil  lease  thereof  to  A. 
L.  Campbell  and  James  M.  Lambing. 

After  the  appeals  had  been  taken  the  Supreme 
Court,  upon  motion  of  appellant's  counsel,  and 
after  argument  thereon,  continued  the  hearing, 
and  appointed  an  Auditor  (C.  B.  M.  Smith)  **  to 
take  further  testimony  on  both  sides,  and  to 
report  the  facts  upon  all  the  evidence  in  the 
cases,  together  with  his  opinion  upon  the  ques- 
tions arising  thereupon." 

The  facts  as  found  by  the  Auditor  were  sub- 
stantially as  follows:  On  December  4,  187 1, 
David  C.  Rankin,  guardian  of  Lewis  and 
Minerva  Brown,  made  a  lease  for  oil  purposes 
of  a  part  of  his  wards'  farm,  situate  in  Fairview 
Township,  Butler  County,  to  A.  L.  Campbell, 
and  James  M.  Lambing. 

The  lease  provided,  inter  alia,  that  the  lessees 
were  to  have  the  sole  and  exclusive  right  to  bore 
and  dig  for  oil  in  said  lot  for  the  term  of  twenty- 
one  years,  and  contained  certain  conditions  as 
to  the  commencement  and  continuance  of  the 
work,  which  unless  complied  with  by  the  lessees 
were  to  make  it  void.  Shortly  after  its  making 
the  lease  was  duly  acknowledged  and  recorded, 
but  it  was  not  made  under  the  direction  nor 
with  the  approval  of  the  Orphans'  Court,  except 
as  hereinai'ter  mentioned,  nor  was  it  ever  pre- 
sented to  the  Court,  with  the  consent  of  the 
guardian,  for  confirmation.  The  lessees,  Camp- 
bell and  Lambing,  did  not  comply  with  the  con- 
ditions of  the  lease,  nor  did  they  take  possession 
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of  the  land  until  about  two  years  after  the  date 
of  their  lease,  and  then  being  notified  of  the 
Stoughton  lease,  next  hereinafter  referred  to, 
they  left  it. 

in  the  meantime  Rankin,  the  guardian,  be- 
lieving the  Campbell  and  Lambing  lease  for- 
feited, leased  for  oil  purposes  the  whole  of  his 
wards'  farm,  including  the  above-mentioned 
part,  to  William  G.  Stoughton.  This  lease  was, 
upon  petition  of  the  guardian,  approved  by  the 
Orphans'  Court,  and  then  acknowledged  and  re- 
corded. Stoughton  sub-leased  the  farm  and  his 
lessees  immediately  commenced  work  thereon, 
expending  about  {40,000. 

After  this,  upon  petition  of  Campbell  and 
Lambing,  the  first  lessees,  naming  as  respond- 
dents  RaBkin,  the  guardian,  and  Stoughton  and 
his  sub-lessees,  the  Orphans*  Court  rescinded  its 
confirmation  of  the  Stoughton  lease,  and  con- 
firmed the  Campbell  and  Lambing  lease  nunc  pro 
tunc. 

These  decrees  were  both  appealed  from,  and 
the  following  reasons,  except  the  third,  which  is 
peculiar  to  the  rescinding  of  the  confirmation  of 
the  Stoughton  lease,  were  assigned  in  both  cases. 
Ci)  The  lease  of  Campbell  and  Lambing  was  for- 
feited long  before  the  date  of  the  original  decree, 
and  they  had  no  interest  at  that  time  or  title  to 
lands  within  the  Stoughton  lease.  (2)  By  the 
acts  and  conduct  of  the  appellees  they  were 
estopped  from  setting  up  this  alleged  lease,  and 
having  the  decree  made  approving  it  nunc  pro 
tunc,  (3)  The  original  decree  in  this  case, 
having  been  made  June  11,  1873,  and  the  par- 
ties having  entered  into  the  possession  under  it, 
and  having  expended  large  sums  of  money  in 
developing  said  lease,  on  the  faith  of  said  decree, 
and  a  great  length  of  time  having  elapsed  before 
the  vacation  or  revocation  of  the  decree  was 
asked  for,  and  the  lessees,  Stoughton  and  those 
under  him  having  obtained  vested  rights  under 
the  said  decree  of  June  11,  1873,  the  Court  had 
no  power  to  revoke  it.  (4)  The  decree  was 
unauthorized,  and  could  only  be  made  on  the 
petition  of  the  guardian,  and  not  in  an  adverse 
proceeding  against  him. 

The  Auditor  after  fiftding  the  facts,  and  stat- 
ing his  opinions  thereon,  in  an  elaborate  report, 
recommended  the  following  decrees,  viz. : — 

Appeal  of  Rankin  et  al,,  and  now  to  wit :  .  . 
It  is  considered,  adjudged,  and  decreed,  that  the 
decree  of  the  said  Court  be  reversed  and  set 
aside,  and  that  the  record  in  this  case  be  re- 
mitted to  the  said  Court,  with  directions  to  dis- 
miss the  petition  of  James  M.  Lambing,  John  A. 
Lambing,  A.  L.  Campbell  and  R.  L.  Brown,  at 
the  costs  of  the  petitioners,  and  that  the  appellees 
pay  the  costs  of  this  appeal.    And — 

Appeal  of  Stoughton,  and  now,  to  wit :  .  .  , 
It  is  considered,  adjudged,  and  decreed,  that  the 


decree  of  the  said  Court,  made  February  25, 
1875,  vacating  in  part  a  former  decree  made  in 
said  case  June  11,  1873,  ^^^  taking  off  the  con- 
firmation of  the  lease  by  David  C.  Rankin,  guar- 
dian of  the  minor  heirs  of  Josiah  Brown,  de- 
ceased, so  far  as  the  same  might  affect  the  forty 
acres  of  land  theretofore  leased  by  said  guardian 
to  A.  L.  Campbell  and  James  M.  Lambing,  be 
reversed  and  set  aside,  and  that  the  af^llees 
pay  the  costs  of  this  appeal. 

Charles  Mc  Candles s  zxAJohn  M.  Thompson^ 
for  appellants. 

Edwards.  Golden  and  Z.  Z.  Mitchell,  contra. 

It  may  be  admitted  that  the  Supreme  Court 
has  the  discretion  to  refer  cases  appealed  from 
the  Orphans'  Court  to  auditors  when  in  their 
discretion  they  may  think  proper,  but  it  is  cer- 
tainly very  unusual  to  do  so,  the  general  rule 
being  that  an  Appellate  Court  will  hear  the  case 
upon  the  facts  found  and  exceptions  filed  in  the 
Court  below.  To  this  rule  there  is  scarcely  an 
exception. 

Kittera's  Estate,  5  Harris,  425. 

But  such  reference  should  never  be  made 
where  the  party  has  had  full  opportunity  of  hear- 
ing in  the  Court  below  and  has  neglected  to 
avail  himself  of  such  opportunity.  And  it  should 
be  made  to  appear  beyond  doubt  that  justice  re- 
quired the  action.  Nothing  of  the  kind  appean 
in  this  case.  The  appellants  had  over  a  year  to 
prepare  for  the  hearing  in  the  Court  below.  The 
case  was  argued  there  by  their  counsel,  and  they 
took  the  chances  of  a  decree  in  their  favor,  and 
already  have  delayed  this  cause  much  beyond  the 
usual  period  for  its  determination.  Besides  this, 
this  Court  should  not,  as  was  done  here,  allow 
issues  to  be  raised  in  the  Appellate  Court  which 
were  not  presented  to  the  Court  below. 

By  virtue  of  the  Act  of  April  13,  1854  (Purd, 
Dig.  1246),  the  Court  below  had  power  to  ratify 
and  confirm  the  lease  to  Campbell  and  Lambing 
at  any  time  subsequent  to  its  creation,  and  they 
therefore  had  the  power  to  vacate  the  approvad 
of  Stoughton's  lease  so  far  as  it  interfered  with 
the  prior  one.  Nor  was  it  necessary  that  the 
application  for  the  approval  of  the  Campbell  and 
Lambing  lease  should  be  made  by  the  guardian 
— any  person  interested  may  make  such  applica- 
tion. 

Jan.  6,  1879.  The  Court.  A  guardian  has, 
ordinarily,  power  to  lease  any  of  his  ward's  jvop- 
erty  that  is  of  such  character  as  makes  it  the  sub- 
ject of  a  lease,  but  without  the  approval  of  the 
Orphans'  Court,  he  cannot  dispose  of  any  part 
of  the  realty.  Oil,  hpwever,  is  a  mineral,  and 
beino;  a  mineral,  is  part  of  the  realty.  (Funk  9. 
Haldeman,  3  P.  F.  S.  229.)  In  this  it  is  like 
coal  or  any  other  natural  product,  which,  in  siiu^ 
forms  part  of  the  land.    It  may  become,  by  sev- 
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erance,  personalty,  or  there  may  be  a  right  to  use 
or  take  it,  originating  in  custom  or  prescription, 
as  the  right  of  a  life  tenant  to  work  opened 
mines  or  to  use  timber  for  repairing  buildings  or 
fences  on  a  farm,  or  for  fire  bote.  Nevertheless, 
whenever  conveyance  is  made  of  it,  whether  that 
conveyance  be  called  a  lease  or  deed,  it  is,  in 
effect,  the  grant  of  part  of  the  corpus  of  the  es- 
tate, and  not  of  a  mere  incorporeal  right.  In 
the  case  above  cited,  this  is  said  to  be  so  as  to. 
leases  of  coal  lands,  for  the  purpose  of  mining, 
and  there  is  no  reason  why  the  same  doctrine 
should  not  apply  to  oil  leases. 

Not  infrequently  the  oil  forms  by  far  the  most 
valuable  part  of  an  estate,  and  to  permit  a  guar- 
dian to  dispose  of  it  at  will,  and  without  secu- 
rity, would  often  lead  to  consequences  disastrous 
to  Ids  wards.  Now  Rankin's  lease  to  Campbell 
and  Lambing,  as  well  as  that  to  Stoughton,  was, 
in  fact,  a  saJe  of  all  the  oil  within  the  limits 
of  the  leased  territory.  Its  terms,  inter  alia, 
were,  *'  the  party  of  the  second  part  to  have  the 
sole  and  exclusive  right  to  bore  and  dig  for  oil 
in  said  lot,  and  gather  and  collect  the  same  there- 
from for  the  term  of  twenty-one  years  from  the 
date  hereof."  This  certainly  amounts  to  an  ab- 
solute sale  of  all  the  oil  contained  within  the  land 
described  in  the  lease,  subject  only  to  the  roy- 
alty therein  provided  for.  If  we  suppose  a  sim- 
ilar lease  of  timber  growing  upon,  or  coal,  or 
other  mineral  found  in  land,  we  can  determine 
without  hesitation,  that  it  is  but  an  attempt  to 
dispose  of  the  realty,  and  so  beyond  the  power 
of  a  guardian.  As  oil  is  not  less  part  of  the 
realty  than  timber  and  coal,  and  not  less  valu- 
able, there  is  no  reason  why  it  should  not  also 
oome  within  the  protective  and  supervisory  pow- 
ers of  the  Court. 

It  follows  that  the  lease  to  Campbell  and 
Lambing  was  of  no  force,  bound  nobody,  and 
was  notice  to  nobody  until  properly  approved. 
By  force  of  the  3d  Section  of  the  Act  of  13  April, 
1854,  prima  facie  the  decree  of  the  Orphans' 
Court  rendered  this  lease  effective  from  its  date, 
and  if  allowed  to  stand,  it  settles  the  controversy 
between  these  parties  definitely  in  favor  of  the 
appellees.  Two  substantial  reasons  are  urged 
why  this  ought  not  to  be  permitted ;  first,  it  in- 
terferes with  the  vested  rights  of  other  parties ; 
second,  it  was  made  without  the  consent  of  the 
guardian.  The  Stoughton  lease  was  approved, 
on  petition  of  Rankin,  June  11,  1873,  whilst 
that  of  Campbell  and  Lambing  was  not  approved 
until  the  2Sth  of  February,  1875.  Not  only  so, 
but  the  Court,  at  that  time,  vacated  so  much  of 
the  former  decree  as  affected  the  land  embraced 
in  the  Campbell  and  Lambing  lease.  This  was 
not  done  on  the  motion  of  the  guardian,  or  on 
the  ground  of  fraud  or  mistake  in  the  procuring 
or  entering  of  the  decree,  but  on  the  petition  of 


the  lessees  alleging  want  of  notice  to  them  of 
the  previous  action  of  the  Court.  This  was 
wholly  in:egular,  since,  for  such  reason,  the 
Court  had  no  power  to  vacate  a  decree  regularly 
made  some  twenty  months  previously.  Sup- 
posing these  parties  to  have  been  entitled  to  no- 
tice, in  order  to  make  the  confirmation  of  the 
subsequent  lease  binding  on  them,  it  but  follows 
that  without  such  notice  the  decree  could  not 
conclude  them ;  it  could  only  conclude  the  par- 
ties to  it,  hence,  their  rights  were  in  no  way  jeop- 
arded, and  the  Court  would  certainly  have  ex- 
hausted its  power  in  confirming  their  lease,  and 
so  leaving  them  to  settle  their  controversy  with 
Stoughton  and  his  vendees,  by  an  action  of  eject- 
ment. 

Rankin's  lease,  however,  amounted  to  nothing 
more  than  a  mere  proposition,  from  which,  at 
any  time  before  it  received  the  approval  of  the 
Court,  he  might  recede.  Campbell  and  Lamb- 
ing knew  they  w^e  dealing  with  a  guardian,  and 
they  should  have  known  that  he  could  not,  on 
his  own  motion,  dispose  of  his  wards'  property. 
They  took  nothing  by  their  lease,  and  had  no 
rights  which  were  entitled  to  consideration  in 
the  confirmation  of  the  subsequent  contract. 
We  will  not  say  that  a  case  might  not  occur  where 
the  Court  might  approve  a  contract,  notwith- 
standing the  dissent  of  the  guardian,  but  we  do 
not  think  this  such  a  case.  According  to  the  find- 
ing of  the  Master,  Campbell  and  Lambing  had,  by 
their  laches,  forfeited  their  contract,  so,  that  had  it 
been  originally  binding,  they  were  not  entitled  to 
have  it  enforced,  and,  consequently,  Rankin,  in 
making  the  lease  with  Stoughton,  but  exercised 
a  sound  legal  discretion,  which  the  Court  properly 
approved. 

It  is  thus  manifest,  that  on  no  point,  found  in 
this  case,  can  the  decrees  under  review  be  sus- 
tained. 

It  is  ordered  that  the  decree  reported  by  the 
Master  for  this,  Stoughton's  appeal,  be  adopted, 
and  entered  as  the  judgment  of  this  Court. 

Also  that  the  decree  reported  by  the  Master 
for  the  case  of  Rankin's  Appeal,  No.  110,  Oct. 
&  Nov.  Term,  1875,  be  adopted  and  entered  as 
the  judgment  of  this  Court. 

Opinion  by  Gordon,  J. 


Jan.  '77, 189. 


Black  V.  Seipt. 


Feb.  19,  1879. 


Equity —  Conoeyance —  Evidence — Admissibility 
of  parol  evidence  to  contradict  deed-^Partner- 
ship — Tenants  in  common. 

A  conveyance  to  one  by  a  deed  absolute  on  its  face  may 
be  shown  by  parol  to  have  been  in  fact  a  conveyance  to 
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him  for  the  use  of  himself  and  his  co-partner,  the  grantor, 
as  tenants  in  common. 

Parol  evidence  is  competent  to  rebut  such  testimony  by 
showing  that  it  was  owned  by  them  as  partnership  prop- 
erty. 

Abbott's  Appeal  (14  Wr.  234),  and  Le  Fevrc's  Appeal 
(19  Sm.  122),  followed. 

Sharswood,  C.  J^,  and  Gordon  and  Trunkey,  JJ., 
dissent. 

Appeal  from  the  Common  Pleas  No.  3  of  Phila- 
phia  Co. 

Bill  in  equity,  filed  by  Wm.  R.  Black,  assignee 
in  trust  of  the  estate  of  Oliver  Benner,  against 
Anthony  P.  Seipt,  assignee  in  trust  of  the  estate 
of  Christian  Freyer. 

The  bill  alleged  that,  prior  to  the  assignment 
to  the  plaintiff,  the  said  Benner  was  the  owner 
in  fee  of  certain  premises  on  Sepviva  Street  in 
the  City  of  Philadelphia,  and  for  the  purpose  of 
having  the  same  divided  into  building  lots,  and 
of  having  mortgages  created  thereon  in  his  own 
favor,  he  vested  the  title  thereto  temporarily  in 
one  Yerkes ;  that  said  Yerkes  thereupon  executed 
to  the  said  Benner  eighteen  mortgages,  and  im- 
mediately thereafter,  by  direction  of  the  said 
Benner,  conveyed  the  legal  title  to  Christian 
Freyer,  by  whose  assignment  for  the  benefit  of 
creditors,  the  legal  title  vested  in  the  defendant; 
that  these  conveyances  were  without  considera- 
tion, and  were  made  for  the  purpose  of  enabling 
Benner  to  raise  money  on  the  mortgages  for  the 
improvement  of  the  property,  and  on  the  failure 
of  that  purpose,  the  mortgages  were,  by  agree- 
ment between  the  parties,  surrendered  and  can- 
celled. 

The  bill  prayed  for  a  conveyance  of  the  prem- 
ises to  the  plaintiff. 

The  answer  while  admitting  the  conveyances 
recited  in  the  bill,  averred :  that  Freyer  &  Ben- 
ner had  been  co-partners  in  business,  and  the 
premises  were  the  property  of  the  firm ;  that  the 
defendant  held  the  title  thereto,  under  the  as- 
signment from  Freyer,  in  trust  to  dispose  of  the 
same  for  the  benefit  of  the  creditors  of  the  firm, 
and  that  his  right  to  do  so  had  always  been  ac- 
quiesced in  by  the  plaintiff;  that  the  plaintiff  in 
the  inventory  of  the  estate  of  Oliver  Benner, 
filled  by  him  as  assignee,  described  the  premises 
as  the  **  property  of  Oliver  Benner,  Christian 
Freyer,  and  Jacob  S.  Frederick,  partners,"  and 
in  a  suit  in  equity  wherein  the  present  plaintiff 
and  defendant  were  co-plaintiffs,  the  said  premi- 
ses were  described  as  the  property  of  the  firm ; 
that  the  plaintiff  Black  was  the  holder  of  a  judg- 
ment against  Benner,  which  was  a  lien  on  the 
said  premises,  and  the  defendant  being  about  to 
advance  his  own  money  to  complete  the  unfin- 
ished buildings  thereon  procured  from  Black  an 
agreement  in  writing,  that  he  would  not  claim 


any  lien  on  or  right  of  payment  out  of  the  said 
premises  on  account  of  the  said  judgment  until 
the  money  advanced  by  the  defendant  had  been 
first  repaid  to  him,  and  that  the  said  Black  would 
from  time  to  time  execute  releases  of  the  lien  of 
said  judgment  to  the  purchasers  of  the  premises, 
provided,  however,  that  such  releases  should  not 
impair  the  right  of  the  said  Black  to  claim  against 
the  fund  arising  from  the  sale  of  the  premises,  as 
real  estate ^  after  re-payment  to  the  defendant  of 
the  money  advanced  by  him  for  the  completion 
of  the  buildings;  that  the  buildings  were  com- 
pleted with  moneys  advanced  by  the  defendant, 
and  were  afterwards  sold  by  him  at  public  sale 
without  any  objection  thereto  on  the  part  of  the 
plaintiff;  that  some  of  the  purchasers  at  said  sale 
required  that  the  plaintiff  should  join  in  the  deeds 
of  conveyance  with  the  defendant,  but  the  plain- 
tiff refused  to  execute  any  such  deeds  unless  the 
defendant  would  consent  that  the  proceeds  of  the 
sale  should  be  applied  to  the  satisfaction  of  the 
said  judgment  of  Black  v,  Benner,  and  of  an- 
other judgment  of  Whitall  v.  Benner. 

In  conclusion,  the  answer  asserted  that  the  ob- 
ject of  the  plaintiff  in  seeking  a  re-conveyance 
of  the  premises  was  not  to  protect  the  creditors 
of  the  said  Benner,  but  to  secure  a  special  ad- 
vantage and  preference  to  himself  and  to  the 
said  Whitall  in  the  distribution  of  the  Trust  Es- 
tate. 

The  cause  was  referred  to  an  Examiner  and 
Master  (Wm.  H.  Ruddiman)  who  found  the  f(rf- 
lowing  facts:  In  the  month  of  February,  1868, 
Oliver  Benner  and  Christian  Freyer,  both  of  the 
city  of  Philadelphia,  entered  into  a  co-partner- 
ship for  the  purpose  of  carrying  on,  in  the  said 
city,  the  art  and  trade  of  manufacturing  and  sell- 
ing bricks  under  the  name  or  firm  of  Oliver  Ben- 
ner. The  co-partnership  continued  to  exist  until 
the  30th  of  August,  1872,  when  the  said  Oliver 
Benner  made  and  executed  to  the  plaintiff  an  as- 
signment of  all  his  estate,  real,  personal,  and 
mixed  for  the  benefit  of  his  creditors;  which 
was,  on  the  17th  of  October,  1872,  followed  by 
a  like  assignment  by  Christian  Freyer,  to  the  de- 
fendant herein,  as  assignee  for  the  benefit  of 
the  creditors  of  said  Freyer. 

In  June,  1871,  one  Stokes  was  the  owner  of 
the  property  described  in  the  bill ;  one  Hutchin- 
son owned  a  lot  on  Chestnut  Street ;  Benner  and 
Freyer  each  owned  a  lot ;  and  the  two  were  to- 
gether seized  of  two  certain  other  lots,  "  being 
the  same  lots  of  ground  which  James  A.  Mitchell 
granted  and  conveyed  unto  Oliver  Benner  and 
Christian  Freyer  in  fee."  These  last  four  lots 
were  exchanged  for  the  Sepviva  Street  property. 
The  transaction  was  a  double  one — Hutchinson 
taking  the  four  lots  thus  owned  severally  and  to- 
gether in  exchange  for  the  house  and  lot  on  Chest- 
nut Street,  and  Stokes  taking  the  premises  on 
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Chestnut  Street,  giving  in  exchange  therefor  the 
lot  on  Sepviva  Street,  for  which  he  made  title  to 
Oliver  Benner  in  his  own  name.  The  matter  of 
the  conveyance  from  Stokes  to  Benner  was  con- 
ducted by  Stokes  and  Benner  alone. 

In  June,  1872,  took  place  the  conveyances  de- 
scribed in  the  bill  and  admitted  in  the  answer. 
Upon  the  assignment  of  Oliver  Benner  for  the 
benefit  of  creditors  being  made,  an  inventory 
and  appraisement  of  all  his  estate,  real  and  per- 
sonal, were  scheduled  and  filed  by  Charles  T. 
Paschal  and  James  T.  Rowand,  appraisers  duly 
appointed,  in  which,  designated  under  the  follow- 
ing head,  **III.  Combined  Estate — The  property 
of  Oliver  Benner,  Christian  Freyer,  and  Jacob 
S.  Frederick  partners" — appears  this  item:  Lot 
of  ground  on  Sepviva  Street  and  nine  unfinished 
brick  houses  ready  to  roof  in,  Jio.ooo.oo. 

Three  books,  having  apparently  some  relation 
to  the  business  of  Benner  ^d  Freyer,  and  enti- 
tled, respectively,  '*RentBook,'*  *'Stock  Book,'' 
and  **  Ledger,"  were  put  in  evidence  on  the  part  of 
the  defendant.  In  the  **  Rent  Book,"  under  the 
names  of  Benner  and  Freyer,  are  entries  respect- 
ing dwelling-house  No.  209  Susquehanna  Avenue, 
dwelling-house  No.  211  Susquehanna  Avenue, 
and  store  and  dwelling  No.  —  Susquehanna  Ave- 
nue. But  it  does  not  appear,  either  by  the  book 
itself,  or  from  any  other  source,  excepting  that 
they  were  situated  on  Susquehanna  Avenue,  that 
these  properties  were  at  all  connected  with  the  Sep- 
viva Street  transaction,  or  were  the  same  as  were 
conveyed  to  Joseph  B.  Hutchinson  in  the  manner 
already  stated.  In  the  "Stock  Book,"  under  the 
''Inventory  of  Stock,  January  i,  1870,"  two  en- 
tries are  made  as  to  one  store  and  two  dwellings 
on  Susquehanna  Avenue :  but  nothing  further  is 
given  to  furnish  any  explanation  concerning  them, 
or  what  reference  they  necessarily  bore  to  the 
property  now  in  question.  By  the  "Ledger" 
various  accounts  with  the  Sepviva  Street  property 
are  exhibited  in  which  numerous  quantities  of 
bricks  charged  to  the  Sepviva  Street  buildings, 
are  set  forth  and  other  matters  indicated,  some 
in  ink  and  others  in  pencil ;  but  not  important 
beyond  showing  the  extent  of  the  trade  supplied 
by  Benner  and  Freyer  to  the  houses  then  in  course 
of  erection.  Besides  the  books  themselves,  no- 
thing was  offered  to  explain  their  nature  or  by 
whom  they  were  kept,  or  in  what  particulars  and 
to  what  extent  they  represented  the  business 
affairs  of  the  co-partnership,  or  what  the  accounts 
purporting  to  have  been  detailed  in  them,  really 
were  intended  to  compass.  Nor  do  they  seem 
to  offer  either  by  themselves,  or  in  combination 
with  other  things  adduced  in  evidence,  any  light 
by  which  the  Master  may  be  guided  towards  a 
satisfactory  termination  of  the  work  committed 
to  him. 

The  facts  alleged  in  the  answer  were  substan- 
tially proved. 


Upon  the  argument,  the  counsel  for  the  plain- 
tiff contended  that  Benner  took  the  legal  title 
for  himself  and  Freyer  as  tenants  in  common,  by 
virtue  of  the  trust  thereby  resulting;  and  that 
when  the  whole  legal  title  subsequently  passed  to 
and  was  vested  in  Freyer,  without  consideration 
firom  him,  and  in  order  that  the  mortgages 
should  not  merge,  and  that  deeds  of  conveyance 
should  be  made  by  him  to  purchasers  at  the  direc- 
tion of  Benner,  the  trust  was  shifted  from  Benner 
to  Freyer,  and  he  held  the  land  subject  to  any 
interest  Benner  might  have  therein  as  tenant  in 
common  with  him. 

The  Master  reported  as  follows :  "  The  land 
in  controversy — the  consideration  for  which  was 
the  premises,  several  and  in  common,  heretofore 
described,  of  Benner  and  Freyer  was  not  neces- 
sary/or the  purposes  or  business  of  (he  partner- 
ships as  seems  to  be  clecurly  shown  in  paragraph 
4  of  the  bill,  and  paragraph  3  of  the  answer,  in 
both  of  which  it  is  stated  that  means  were 
adopted  for  its  improvement  and  for  the  sale  of 
portions  of  it.  It  was  conveyed  to  Benner, 
alone,  and  not  to  him  as  a  member  of  the  firm, 
nor  to  the  oo-partnership  in  any  wise ;  nor  is 
there  anything  from  which  it  appears  that  it  was 
ever  so  regarded  by  the  partners  themselves.  And 
there  is  no  evidence  of  any  deed  or  other  writ- 
ing of  record,  by  which  was  manifested  their  in- 
tention to  bring  it  into  the  partnership  or  to  use 
it  for  partnership  purposes. 

*  *  The  doctrine  by  which  must  be  ascertained 
and  fixed  the  distinguishing  features  or  charac- 
teristics of  partnership  property,  and  property 
held  in  common  by  those  who  are  conducting 
business  together  as  co-partners,  and  the  rights  of 
contending  creditors  as  to  the  same,  has  not 
been  without  frequent  judicial  considerations: 
and  in  the  Supreme  Court  of  our  own  State,  the 
principle  which  determines  and  separates  between 
the  two,  has  received  repeated  examination  and 
announcement.  (Ridgway,  Budd  &  Co.'s  Ap- 
peal, 3  H.  177  ;  Coder  &  Peterman  v,  Huling,^ 
3  C.  84;  Ebbert's  Appeal,  20  Sm.  79;  Jones' 
Appeal,  20  id.  169;  Appeal  of  Belle  D.  Foster, 
13  Am.  Law  Reg.,N.  S.,  300.)" 

The  Master  found  that  the  property  was  not 
the  partnership  property  of  the  firm  composed  of 
Benner  and  Freyer,  but  was  the  estate  in  com* 
mon  of  Benner  and  Freyer,  and  that  the  bill 
should  be  sustained  and  appropriate  relief 
granted. 

The  Court  sustained  exceptions  ta  the  Mas- 
ter's  report,  Yerkes,  J. ,  delivering  the  following 
opinion :  **  Upon  the  argument  the  counsel  for 
plaintiff  contended  that  the  titte  of  Freyer  was 
for  himself  and  Benner  as  tenants  in  common. 
The  Master  reports  in  favor  of  the  view  taken  by. 
counsel  upon  the  argument.  If  the  title  had 
been  in  Oliver  Benner  and  Christie  Freyer,  this 
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view  would  have  have  been  undoubtedly  the  cor- 
rect one.  A  glance  at  LeFevre's  Appeal  (19  P. 
F.  S.  122),  where  all  the  Pennsylvania  cases  are 
commented  upon,  will  at  once  show  this.  The 
principle  there  enunciated,  and  which  runs 
through  all  the  Pennsylvania  cases,  from  McDer- 
mot  V.  Laurence  (7  S.  &  R.  438),  to  the  Appeal 
of  the  National  Bank  of  Titusville  (Leg.  Int. 
,^877,  p.  48),  is  that  real  estate  conveyed  to 
individuals,  who  may  be  partners,  will  not  be 
treated  as  partnership  assets  where  purchasers 
and  creditors  are  concerned,  unless  the  intention 
so  to  treat  it  appears  in  the  deed  or  otherwise  of 
record.  This  rule  seems  without  exception 
where  the  title  is  in  the  names  of  all  the  co-part- 
ners. It  is  true  where  the  partnership  funds 
have  paid  for  the  land. 

**  But  this  is  not  a  conveyance  to  the  two  part- 
ners. It  is  a  conveyance  to  one  made  with  the 
knowledge  and  presumably  at  the  request  of  the 
other.  It  is  true  that  both  partners  were  inte- 
rested in  the  real  estate  which  was  the  original 
consideration,  but  beyond  this  there  is  no  evi- 
dence. There  was  no  agreement  that  this  pro- 
perty was  to  be  held  in  common.  .By  the  deed 
the  partners  impressed  the  character  of  real  pro- 
perty upon  the  interest  of  Freyer,  and  by  the 
mortgages  the  character  of  personal  property 
upon  that  of  Benner.  Without  the  mortgages, 
the  deed  moving  so  directly  from  Benner  is  in- 
consistent with  his  retaining  an  interest  in  the 
realty.  A  man  who  obtains  money  from  a 
friend  to  jnvest  in  real  estate  in  his  own  name 
does  not  make  his  friend  a  tenant  in  common 
simply  because  one-half  of  the  consideration 
came  from  the  friend.  The  relation  would  be 
that  of  debtor  and  creditor.  The  plaintiff's  evi- 
dence does  not  seem  sufficient  to  show  any  inte- 
rest in  the  real  estate  as  real  estate  in  Benner, 
In  LeFevre's  Appeal,  supra.  Justice  Sharswood 
says  that  where  creditors  are  concerned,  the 
deed  or  other  paper  of  record  is  the  true  index 
of  ownership,  not  only  where  all  of  the  partners 
take  title  in  their  own  names,  but  even  where 
one  with  the  assent  of  others  buys  real  estate  in 
his  own  name  with  partnership  funds.  The  prin- 
ciple so  announced  must  apply  to  a  case  like  the 
present,  and  be  invoked  against  the  plaintiff. 

"As  already  stated^  the  only  evidence  upon 
which  the  plaintiffs  rely  is  the  title  of  the  proper- 
ties exchanged  for  these  premises.  The  rule 
that  the  deed  is  the  badge  of  ownership  where 
purchasers  and  creditors  are  concerned  does  not 
hold  where  the  contests  are  simply  betw^n 
partners,  but  the  real  ownership  may  be  shown 
by  parol  testimony  to  be  in  the  firm;  Abbott*s 
Appeal  (14  Wright,  234).  Now  it  does  not  ap- 
pear that  at  the  time  of  exchange  of  these  four 
properties  there  could  have  been  any  questions, 
except  as  between  partners.    Therefore  the  parol 


testimony  is  clearly  admissible,  and  the  evidence 
in  this  case — the  books  of  the  firm — show  that 
they  were  considered  firm  property,  and  being 
the  only  evidence,  the  fact  that  the  four  proper- 
ties exchanged  were  the  property  of  the  firm 
seems  to  be  established. 

"The  plaintiff,  representing  the  creditors  of 
Benner,  sets  up  an  equitable  title  in  Benner,  and 
defendant  sets  up  an  equitable  title  in  the  part- 
nership.  There  is  no  reason  why  parol  evidence 
should  not  be  admissible.  The  cases  relied  on 
in  argument  and  by  the  Master  were  cases  where 
equitable  titles,  evidenced  only  by  parol,  were 
set  up  against  record  titles  and  against  creditors 
having  liens.  Here  no  creditor  was  misled  by 
the  title  being  in  Benner.  It  is  certainly,  as 
between  these  litigants,  a  proper  case  for  inquir- 
ing into  the  real  ownership.  We  have  the  posi- 
tive evidence  of  the  answer  that  the  several 
properties  on  Sepviva  Street  belonged  to  the 
partnership  3  we  have  the  evidence  of  the  firm's 
books  that  they  were  treated  as  partnership 
property,  and  we  have  the  acts  of  the  plaintiff 
which  corroborate  the  defendant's  answer  and 
testimony.  We  do  not  deem  the  acts  of  plain- 
tiff conclusive,  or  that  he  is  estopped,  except  as 
against  the  reimbursement  to  the  defendant  of 
the  cost  of  the  completion  of  the  buildings, 
which  was  done  on  the  faith  of  plaintiff's  word 
and  acts,  but  his  acts  and  words  have  some 
force  as  evidence.  Against  this,  plaintiff  relies 
on  the  titles  to  the  properties  exchanged,  and 
under  the  evidence  and  authority  of  Abbott's 
Appeal  we  attach  little  importance  to  the  fact 
that  those  titles  were  not  in  the  firm. 

"As  between  these  litigants  we  decide  that  the 
property  in  dispute  is  partnership  property ;  we 
are  not  called  upon  and  do  not  decide  any  ques- 
tions between  individual  and  partnership  credit- 
ors of  Christain  Freyer." 

The  plaintiff  took  this  appeal,  assigning  for 
error  the  dismissal  of  his  bill. 

Geo,  W,  Thorn  (with  whom  was  John 
Roberts)  for  the  appellant. 

The  land  was  not  necessary  to  the  partneiship 
business,  but  was  bought  for  a  purpose  entirely 
outside  of  it.  The  ownership  of  the  considera- 
tion which  purchased  the  land  draws  to  itself  the 
beneficial  or  equitable  title,  such  equitable  title 
is  exempted  from  the  operation  of  the  statute  of 
frauds. 

Edwards  v.  Edwards^  3  Wr.  369. 
Beck  v.  Graybill,  4  Cas.  66. 
Lynch  v.  Cox,  ii  Har.  26S. 
Stewart  v.  Brown,  2  S.  &  R.  461. 

Where  a  partner  purchases  real  estate  for  the 
joint  use  of  himself  and  his  co-partner,  not  neces* 
sary  for  partnership  purposes,  with  funds  in  which 
each  is  equally  interested,  and  takes  a  convey- 
ance of  it  in  his  own  tiame,  the  other  partner 
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has  an  equitable  estate  in  the  land  to  the  extent 
of  one-half,  and  it  is  not  partnership  property, 
but  they  own  it  as  tenants  in  common. 

Coder  and  Peterman  v.  Huling,  3  C.  84. 
When  partners  intend  to  bring  real  estate  ipto 
partnership,  their  intention  must  be  manifested 
by  deed  or  writing  placed  on  record,  that  pur- 
chasers and  creditors  may  not  be  deceived. 

Kramer  v,  Arthurs.  7  B.  16^. 

Ridgway  ei  aJ.  Appeal,  3  H.  177. 

Jones's  Appeal,  20  Sm.  170. 

Lancaster  Bank  v,  Mylev,  I  H.  550. 

13  Am.  Law  Reg.,  N.  S.  300. 

£bbert*s  Appeal,  20  Sm.  79. 
Here  the  contest  is  between  creditors.     An 
agreement  to  make  property  held  in  common 
partnership  property,  must  be  in  writing. 

Le  Fevre's  Appeal,  19  Sm.  122. 
Where  one  partner  buys  land,  not  necessary 
for  or  intended  for  the  purpose  of  the  partner- 
ship with  partnership  funds  or  property,  he  will 
be  held  to  be  a  trustee  of  one-half  for  his  co- 
partner. They  will  not  in  fact  be  owners  as 
partners  but  joint  owners,  one  holding  the  legal 
title  and  the  other  an  equitable  title  to  his  share. 
Especially  is  this  true  where  each  of  the  partners 
has  contributed,  as  in  this  case,  his  individual 
property  as  well  as  that  held  in  common  with 
his  co-partner  to  make  the  purchase.  The  land 
in  question  was  not  bought  with  partnership 
funds,  nor  treated  as  such  by  the  partners. 

Foster's  Appeal,  24  Sm.  391. 
As  the  rights  of  third  persons  were  involved, 
it  was  not  competent  to  prove  and  in  fact  it  was 
not  attempted  to  be  proved  that  the  estates  given 
as  the  consideration  of  the  purchase  of  this  lot 
in  question  were  otherwise  than  as  stated  in  the 
respective  deeds,  in  which  it  appeared  Benner 
owned  in  fee  one  house — Freyer  in  fee  another, 
and  the  two  as  tenants  in  common  owned  the 
third  and  fourth. 

McDermot  v.  Laurence,  7  S.  &  R.  43S. 

Gcddes's  Appeal,  Leg,  Int.  1877,  330- 

Appeal  of  Second  National  Bank  of  Titusville,  2  N. 
203. 
George  Af.  Dallas^  for  the  appellee. 
That  the  land  in  question  was  not  necessary  to 
the  partnership  business,  is  not  deducible  from 
the  evidence.    The  inference  from  the  proof  is 
that,  being  engaged  in  the  brick  business,  the 
firm  entered  upon  the  purchase  of  land,  and  the 
erection  of  buildings  thereon,  as  a  method  of 
disposing  of  their  stock  on  hand. 

For  the  very  reason  that  the  contest  is  between 
creditors,  the  Court  was  right  in  leaving  the  legal 
title  to  this  property  just  where  the  parties  had 
placed  it ;  and  in  postponing,  until  the  appellee's 
account  shall  bring  all  the  creditors  into  Court, 
any  determination  of  their  respective  rights  in 
the  proceeds  of  the  land. 

Singmaster's  Appeal,  6  Weekly  Notes,  14. 
This  case  is  ruled  by  Driver's  Appeal  (3  Wr. 


535) ;  but  even  if  not,  the  bill  is  not  maintain- 
able, because — 

(i)  The  assignee  takes  as  upon  assignment  in 
bankruptcy. 

Ludwig  V.  Highlejr,  5  B.  138. 
No  property  held  by  a  bankrupt  in  trust  passes 
by  the  assignment. 

Bump's  Bankruptcy,  539. 
Rev.  Statutes,  Sec.  5053. 

(2)  Under  the  Statute  of  Frauds  (Purd.  Dig. 
724),  this  trust  cannot  be  enforced. 

Bamet  v*  Dougherty,  8  C.  371. 
Alcott  V.  Bjmum,  17  Wall.  44. 

(3)  That  which  the  appellant  asks  now  is  not 
in  accord  with  the  prayers  of  the  bill.  A  variance 
between  the  bill  and  the  proof  is  fatal. 

Grislup's  C.  Ey.  (Am,  Ed.)  170. 
2  Dan,  Ch.  Pr.  856. 
Brightly's  Ex.  425,  $1$. 

(4)  The  appellant  has  a  remedy  at  law. 

An  equitable  title  will  support  an  action  of 
partition. 

Willing  V.  Brown,  7  S.  &  R.  467. 
Or  an  action  of  ejectment. 
Hill  V.  Hill,  7  Wr.  527. 
An  ejectment  bill  cannot  be  sustained. 
Coal  Co.  t/.  Snowden,  6  Wr.  488. 
Tillmes  v.  Marsh,  17  Sm.  507. 
Schlecht's  Appeal,  10  Id.  172. 

May  7,  1879.  The  Court.  This  was  a  bill 
to  compel  the  reconveyance  of  certain  real  es- 
tate. It  was  filed  by  the  assignee  in  trust  of  the 
estate  of  Oliver  Benner  against  the  assignee  in 
trust  of  the  estate  of  Christian  Freyer.  The 
legal  title  to  the  premises  was  in  the  name  of  the 
appellee.  The  bill  prayed  for  a  conveyance  of 
the  whole  land;  but  on  the  hearing  before  the 
Master,  the  claim  was  narrowed  to  an  undivided 
moiety  thereof.  The  Master  sustained  the  claim 
and  reported  accordingly.  On  exceptions  filed 
to  the  report,  they  were  sustained,  and  the  bill 
dismissed.    This  is  the  alleged  error. 

The  ability  of  the  appellant  to  sustain  his  as- 
signment of  error  depends  on  his  establishing, 
that  Freyer  held  the  legal  title  to  the  premises  in 
question  in  trust  for  himself  and  Benner  as 
tenants  in  common.  In  1868  Benner  and  Freyer 
entered  into  co-partnership  in  the  business  of 
manufacturing  and  selling  brick;  it  continued 
until  the  last  of  August,  1872,  when  Benner 
made  an  assignment  for  the  benefit  of  his  credit- 
ors, to  the  appellant.  In  October  following, 
Freyer  made  an  assignment  for  a  similar  pur- 
pose to  the  appellee.  Benner  acquired  title  to 
the  lands  in  question  in  June,  1871.  The  con- 
sideration of  the  conveyance  to  him  was  the 
transfer  of  four  separate  properties.  The  title 
to  two  of  these  properties  was  in  **  Oliver  Ben- 
ner and  Christian  Freyer;*'  of  the  other  two 
one  was  in  Benner  and  the  other  in  Freyer.  In 
June,  1872,  Benner,  without  consideration,  con- 
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veyed  the  title  thus  acquired  to  one  Yerkes,  and 
the  latter  on  the  same  day  and  without  consider- 
ation, at  the  request  of  Benner,  conveyed  the 
same  to  Freyer,  who  retained  it  down  to  his  as- 
signment. No  trust  was  declared  in  any  of  the 
three  deeds.  It  is  neither  averred  nor  proved 
that  the  conveyance  of  this  land  was  made  under 
any  agreement,  that  either  Benner  or  Freyer 
should  hold  it  in  trust  as  to  a  moiety  as  tenant  in 
common  for  the  other.  The  conclusion  is  it 
ought  to  be  deduced  from  the  other  facts  and 
circumstances  shown.  It  is  claimed  to  follow 
primarily,  from  the  fact  that  the  title  to  the 
lands  transferred  as  the  consideration,  for  the 
conveyance  to  Benner,  stood  in  their  individual 
names,  that  the  Master  has  found  the  lands  in 
question  were  not  purchased,  and  were  not 
necessary  for  the  benefit  of  the  partnership,  and 
that  no  consideration  was  paid  by  Freyer  on  the 
conveyance  to  him. 

Several  books  of  the  firm  of  Benner  &  Freyer, 
by  the  respective  entries  therein,  clearly  indicate 
that  they  recognize  real  estate  as  stock,  and  from 
which  they  received  rent.  While  those  entries 
do  not  specifically  identify  any  of  the  premises 
to  which  we  have  referred,  yet  in  the  absence  of 
evidence  that  they  referred  to  others,  we  think 
the  inference  a  fair  one  that  these  lands  were 
held  and  treated  by  them  as  partnership  pro- 
perty. The  fact  that  for  the  purpose  of  placing 
mortgages  on  the  lands  without  creating  personal 
liability,  they  were  conveyed  to  a  third  person 
in  their  transmission  from  Benner  to  Freyer,  in  no 
wise  tends  to  establish  a  joint  tenancy  in  them. 

Certain  it  is  that  after  the  assignment  to  the 
appellant,  he  recognized  this  as  partnefship  pro- 
perty. In  the  inventory  which  he  filed,  he 
designated  it  as  belonging  to  the  firm  of  Benner 
&  Freyer.  Afterwards  in  a  bill  filed  jointly  by 
the  appellant  and  the  appellee,  this  identiad 
land  was  averred  to  be  partnership  property. 

It  is  unnecessary  to  refer  to  many  of  the  au- 
thorities cited  on  the  argument.  The  facts  in 
this  case  do  not  admit  of  their  application.  This 
is  not  the  case  of  a  conveyance  to  Benner  and 
Freyer  as  tenants  in  common,  and  an  attempt  to 
show  by  parol  that  it  is  partnership  property.  It 
is  the  case  of  a  conveyance  to  one  by  a  deed 
absolute  on  its  face,  and  an  attempt  to  show  by 
parol  that  it  was  in  fact  a  conveyance  to  him  for 
the  use  of  himself  and  his  co-partner  as  tenants 
in  common.  Parol  evidence  is  most  assuredly 
competent  to  rebut  that  evidence  by  showing  it 
was  owned  by  them  as  partnership  property. 
The  learned  Judge  committed  no  error  in  dis- 
missing the  bill. 

Decree  afiirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Opinion  by  Mercur,  J. 

Sharswood,  C.  J.,  and  Gordon  and  Trunkey, 
JJ.,  dissent. 


€ommott  llleas— 1K.ato* 


C.  p.  No.  I. 


Sheetz  v.  Whitaken 


Oct.  25, 1879. 


Feigned  issue,   devisavit  vel  non,   directed  by 

Register  to  Common  Pleas — Parties — A  party 

plaintiffs  after  having  voluntarily  joined  in  the 

proceeding,  cannot  withdraw  his  name  from 

the  record,  though  he  may  require  the  real 

parties  maintaining  the  issue  to  indemnify  him 

against  costs — The  Common  Pleas  have  no 

jurisdiction  to  substitute  parties,  or  chinge  the 

form  of  the  issue  in  any  respect — Attorneys-at- 

lam — Warrants  of  attorney — Wlien  too  late 

to  require  filing  thereof — Pr cut  ice. 

Two  rules  heard  together,  viz. : — 

(i)  To  show  cause  why  the  attornejrs  of  the 

parties  maintaining  the  issue,  and  seeking  to  be 

substituted  as  plaintiffs  on  the  record,  should  not 

file  warrants  of  attorney. 

(2)  To  show  caase  why  another  person  should 
not  be  substituted  as  plaintiff  in  the  feigned  is- 
sue, in  place  of  Daniel  Sheetz,  he  being  unwil- 
ling to  continue  to  act  as  such. 

The  Register  of  Wills  had  directed  a  feigned 
issue  to  try  the  question  whether  a  certain  paper 
offered  for  probate  was  the  will  of  Robert  Whit- 
aker,  deceased.  Daniel  Sheetz,  who  was  nomi- 
nated as  executor  in  the  alleged  will,  was  made 
plaintiflf  in  the  issue.  On  the  trial,  in  G.  P.  No. 
I,  a  verdict  was  taken,  by  consent,  against  the 
validity  of  the  alleged  will ;  but  this  verdict  was 
set  aside  by  the  Court,  and  a  new  trial  granted 
(see  ante,  403).  The  above  rules  were  there- 
upon taken. 

(i)  As  to  the  rule  to  file  warrants  of  attorney. 
If,  McMiller,  showed  cause. 
It  is  too  late,  after  pleading  to  issue,  to  require 
warrants  of  attorney. 

Campbell  v,  Galbreath,  5  Watts,  423. 
Mercier  v,  Mercier,  2  Dall.  142. 
We  have  the  warrants,  but  decline  to  file  them 
unless  required  by  the  Court. 
.S.  Dickson,  for  the  rule. 
If  this  were  strictly  a  motion  in  the  original 
case,  it  might  be  that  it  would  be  too  late.    But 
new  parties  have  intervened,  and  are  asking  now 
to  become  parties  to  the  record.     It  thus  be- 
comes virtually  a  new  suit,  and  the  attorneys  of 
the  party  whom  it  is  proposed  to  substitute  as 
plaintiffs  should  be  required  to  file  their  authority, 
that  the  contestants  may  know  that  such  authority 
comes  from  persons  competent  to  give  it.    It  is 
analogous  to  the  right  of  removal  to  the  Federal 
Court,  where  a  new  party,  brought  in  by  inter- 
pleader, may  remove,  though  the  original  parties 
could  not  do  so. 
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Healy  v.  Prcvost,  6  Weekly  Notes,  579. 

(2)  As  to  the  rule  to  substitute  a  plaintiff. 

If,  McMilUr  (with  him  Furman  Sheppard)  for 
the  rule. 

A  party  plaintiff  in  a  feigned  issue  ought  not 
to  be  forced  to  prosecute  the  case  against  his 
will.  The  matter  is  within  the  control  of  the 
Court. 

Miotzer  v.  Baker,  5  Phila  483. 

S.  Dicksofiy  contra. 

The  Common  Pleas  has  no  power  to  change 
the  frame  of  an  issue,  directed  by  the  Register, 
in  any  respect.     It  must  try  the  issue  as  it  is  sent. 
DolU  V,  Fetzer,  9  Barr,  88. 

The  real  parties  in  interest  may  indemnify  the 
nominal  plaintiff  against  costs,  and  may  then  use 
his  name. 

Mumper's  Appeal,  3  W.  &  S.  441. 
Royer*s  Appeal,  I  Harris,  569, 

Should  it,  in  any  case,  become  necessary  to 
change  the  form  of  the  issue,  the  proper  prac- 
tice, by  analogy  to  an  issue  directed  by  a  Court 
of  Chancery,  would  be  for  this  Court  to  return 
the  praecipe  to  the  Register,  to  make  the  required 
change.  But  it  is  unnecessary  here ;  the  nomi- 
xud  plaintiff  came  here  originally  by  his  own 
choice,  and  if  he  desires  to  withdraw  he  may,  on 
being  indemnified,  do  so  virtually,  without  suffer- 
ing injustice,  allowing  his  name  merely  to  be 
used.  The  jurisdiction  of  the  Court  in  this  pro- 
ceeding is  strictly  statutory,  and  there  is  no  Act 
of  Assembly  permitting  such  change. 

Sheppardy  in  reply. 

It  must  be  admitted  that  the  legislation  is  not 
very  clear  on  this  point  of  the  substitution  of  par- 
ties, nor  are  the  decisions  altogether  satisfactory. 
In  Vansant  v,  Boileau  (i  Binn.  444)  Chief  Justice 
TiLGHMAN  indicates  the  Register  as  the  proper 
person  to  make  this  change,  but  the  tendency  of 
Mintzer  v.  Baker  is  the  other  way.  This  is  in- 
deed a  proceeding  in  renty  but  it  is  to  be  tried  as 
if  inter  partes.  If  a  vacancy  should  occur  in 
the  parties,  what  shall  the  Court  do,  unless  it  has 
power  to  fill  it  ?  There  are  two  ways  of  mould- 
ing the  parties  to  an  action — by  addition  and  by 
withdrawal.  There  can  be  no  reason  why  the 
one  should  not  be  allowed  as  well  as  the  other. 
In  Patton  v.  Allison  (7  Humphrey's  Tenn.  320), 
a  withdrawal  was  permitted  by  the  Court,  and  it 
was  said  the  Court  had  power  to  permit  parties 
to  intervene. 

C.  A.  V. 

Nov.  8,  1879.  The  Court.  This  is  an  ap- 
plication for  the  substitution  of  some  other  per- 
son as  plaintiff  in  this  issue,  in  place  of  Daniel 
Sheetz,  who,  by  writing  filed,  declines  to  act  as 
such. 

This  brings  up  the  question  of  the  power  of 
the  Court  of  Common  Pleas,  in  an  issue  sent 
into  it  by  the  Register  of  Wills  to  try  the  validity 
of  a  paper  purporting  to  be  the  last  will  of  a  de^ 


cedent,  to  change  the  parties  to  it  by  substituting, 
as  in  this  case,  a  plaintiff  for  the  plaintiff  who  was 
named  as  such  when  the  issue  came  into  this  Court. 

We  think  this  question  is  ruled  by  Dotts  v, 
Fetzer  (9  Barr,  88).  The  Supreme  Court,  in 
that  case,  said:  **It  is  the  business  of  the  Court 
which  awards  a  feigned  issue  to  name  the  parties 
to  it,  and  prescribe  the  form  of  it ;  and  as  this 
was  done  by  the  Register's  Court,  the  Common 
Pleas  had  no  power  to  disturb  it."  The  Court 
further  said :  **  The  fixing  on  parties  to  give  form 
to  the  issue,  is  a  matter  of  arbitrary  arrangement ; 
and  those  who  have  not  an  interest  in  the  ques- 
tion to  be  tried,  pay  no  costs.  The  real  paities 
— those  who  have  taken  an  active  part  in  the  con- 
test— are  sought  out  and  compelled  to  pay  by  a 
writ  of  attachment." 

The  plaintiff  in  this  case,  Daniel  Sheetz,  came 
into  the  contest  voluntarily,  and  perhaps  it  might 
be  said  that  he  has  no  right  to  embarrass  it  by 
withdrawing  from  it  before  the  issue  is  decidetl. 
If  he  wishes  no  longer  to  take  an  active  part  in 
the  contest,  there  is  a  way  open  to  him,  through 
which  he  can  protect  himself  from  the  future 
costs  and  expenses  of  the  issue. 

The  Supreme  Court  in  Mumper's  Appeal  (3 
Watts  &  Sergeant,  441),  said:  '<The  person 
named  as  executor  in  the  writing,  when  advised 
that  its  validity  as  a  will  is  about  to  be  contested, 
ought  to  give  notice  to  those  who  are  named  in 
it  as  legatees  or  devisees,  so  that  they  may  em- 
ploy counsel,  if  deemed  requisite,  or  authorize 
him  to  do  so  at  their  expense.  If  they,  after 
being  so  notified,  do  not  choose  to  employ  coun- 
sel, or  authorize  any  to  be  employed  on  their 
behalf,  they  must  abide  the  consequences,  and 
will  have  no  reason  to  complain  if  the  writing 
be  not  established  as  a  will,  seeing  they  were  not 
willing  to  encounter  the  expense  with  which  the 
employment  of  counsel  would  have  been  at- 
tended." 

The  same  principle  is  affirmed  in  Royer's  Ap- 
peal (1  Harris,  569).  If,  therefore,  the  plaintiff 
in  this  issue  desires  to  protect  himself  from  the 
future  responsibility  and  expenses  of  the  contest, 
he  should  give  notice  to  the  parties  interested  in 
the  controversy  that  he  has  withdrawn  from  it, 
and  will  assume  no  further  responsibility  of  car- 
rying it  on. 

As  he  can  protect  himself  from  further  respon- 
sibility in  respect  of  it,  we  see  no  reason,  as  in- 
deed we  have  no  power,  to  withdraw  his  name 
as  party  plaintiff  to  the  issue. 

The  petition  is  dismissed. 

There  was  also  a  rule  granted  in  this  case  to 
show  cause  why  the  attorneys  of  rhe  parties  main- 
taining the  issue  should  not  file  their  warrants  of 
attorney.  This  application  comes  too  late.  A 
rule  on  plaintiffs  attorney  to  file  his  warrant  must 
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be  moved  for  before  plea  pleaded,  (Mercier  v. 
Mercier,  2  Dallas,  142  ;  Campbell  v,  Galbreath, 
S  Watts,  423.) 

Rule  discharged. 

Opinion  by  Peirce,  J. 


C.  P.  No.  I.  Not.  22, 1879. 

Ralston  v.  Ralston. 
Husband  and  wife — Divorce — Jurisdiction  of 
Court — Desertion^  what  constitutes — Where 
parties  reside  in  another  State ^  and  the  husband 
removes  to  this,  the  mere  refusal  of  the  wife  to 
come  and  live  with  him  does  not  constitute  such 
desertion  as  is  contemplated  by  the  Act  of  As- 
sembly— The  domicile  of  the  husband  is  not  m- 
cessarily  that  of  the  wife  so  as  to  give  the  Courts 
of  the  husbands  domicile  jurisdiction  to  decree 
a  divorce. 

Rule  for  divorce  a  vinculo  matrimonii. 
The  evidence  of  the  libellant  in  support  of  the 
rule  was  as  follows:  Libellant  was  married  in 
June,  1865,  being  at  the  time  an  officer  in  the 
U.  S.  revenue  marine  service.  He  remained  in 
the  service  until  July,  1870,  during  which  period 
he  resided  while  on  shore  with  his  wife.  After 
1870  the  respondent  lived  in  Wilmington,  Del., 
with  her  mother,  where  the  latter  had  resided 
since  the  marriage.  From  1870  to  1872  libellant 
was  in  Philadelphia,  employed  or  seeking  em- 
ployment. When  out  of  employment  he  was  at 
Wilmington.  In  1872  he  entered  the  employ  of 
the  Reading  R.  R.  Co.,  and  is  still  employed  by 
them,  and  is  so  constantly  occupied  as  to  be  un- 
able to  go  to  his  wife's  present  home  except  at 
very  rare  intervals.  At  first  he  resided  with  his 
mother  in  Philadelphia  from  1872  to  1876,  when 
the  latter  died.  The  respondent  had,  before 
this,  on  many  occasions  said  she  would  never 
come  to  Philadelphia  to  live.  He  testified  that 
on  the  occasion  of  his  mother's  funeral  he  spoke 
of  bringing  her  to  Philadelphia  to  live,  and  of- 
fered to  tsJce  a  house  or  to  board,  as  she  pre- 
ferred. **I  said  to  her,  *I  don't  suppose  you 
will  come'  (knowing  her  opposition  and  her 
having  frequently  before  refused).  I  was  afraid 
to  put  the  question  directly,  for  fear  she  would 
say  no.  I  was  in  hopes  in  this  way  of  prevailing 
upon  her,  and  she  replied,  *  Yes,  I  will.' " 

In  April,  1876,  libellant  went  to  see  respond- 
ent, when  she  said  she  would  not  come  to  Phila- 
delphia to  live.  He  asked  why.  She  said  she 
could  not  leave  her  mother.  He  told  her  to 
bring  her  mother  along,  and  he  would  take  care 
of  her.  She  said  she  could  not  think  of  taking 
her  mother  from  Wilmington  where  she  had  lived 
so  long.  Respondent  has  never  lived  with  libel- 
lant since.  He  has,  however,  sent  her  about  I40 
per  month. 


James  Z.  Ferriere^  for  libellant. 

The  evidence  establishes  a  wilful  and  malicious 
desertion.     The  wife  must  follow  her  husband, 
unless  she  has  such  reasonable  cause  for  declin- 
ing as  would  of  itself  entitle  her  to  a  divorce. 
Butler  V,  Butler,  I  Parsons,  329. 
Eshbftch  V,  Eshbach,  11  Harris,  344. 
Cutler  V.  Cutler,  2  Brewster,  513. 
Angier  v.  Angier,  63  Penn.  St  450. 

The  only  case  not  consistent  with  this  doc- 
trine is  Bishop  V,  Bishop  (6  Casey,  41 2),  which 
decides  that  the  refusal  of  the  wife  to  follow  her 
husband  to  a  foreign  country  is  not,  per  S€,  a 
wilful  and  malicious  desertion. 

C.  A.  V. 

Nov.  29,  1879.  The  Court.  That  the  domi- 
cile of  the  husband  is  not  by  implication  that  of 
the  wife  when  the  purpose  is  to  destroy  her 
marital  rights,  was  decided  in  Bishop  v.  Bishop 
(6  Casey,  416);  Colvin  v.  Reed  (5  P.  F.  S. 
375);  Reel  V.  Elder  (12  P.  F.  S.  308);  and 
that,  although  the  law  of  the  place  of  the  actual 
bona  fide  domicile  of  the  parties  gives  jurisdiction 
to  the  proper  Courts  to  decree  a  divorce,  it 
means  the  domicile  of  both  parties.  And  that 
nothing  but  the  possession  of  the  person  of  the 
wife  before  or  at  the  time  of  the  proceeding  can 
warrant  another  State  in  subjecting  her  to  its  juris- 
diction. The  injured  party  must  seek  redress  in 
the  forum  of  the  defendant,  unless  the  defend- 
ant has  removed  from  what  was  before  the  com- 
mon domicile  of  both. 

The  case  here  is  almost  identical  with  that  of 
Colvin  V.  Reed  (supra).  The  husband  and  wife 
residing  in  Wilmington,  Del. ;  he  gets  employ- 
ment in  Philadelphia,  and  finds  his  return  to  his 
home  irksome  and  inconvenient.  He  asks  his 
wife  to  accompany  him  to  Philadelphia  to  live, 
and  she  replies  that  she  cannot  leave  her  mother. 
At  the  end  of  two  years,  without  fiuther  com- 
munication, he  asks  to  be  divorced  here,  on  the 
ground  of  wilful  and  malicious  desertion  on  her 
part.  As  he  had  never  previously  provided  a 
home  for  his  wife,  but  had  lived  with  her  at  her 
mother's,  he  had  placed  his  wife  under  obliga- 
tions to  her  mother,  in  addition  to  those  which 
a  child  naturally  owes  to  a  parent.  It  certainly 
was  natural,  therefore,  that  she  should  at  least 
hesitate  to  obey  his  first  summons.  His  first 
summons,  however,  appears  to  have  been  his 
last,  for  he  does  not  pretend  that  he  ever  re- 
peated the  request.  It  is  rather  stretching  a 
point,  therefore,  we  think,  to  hold  that  this  was 
persisting  in  her  desertion  for  two  years,  even  if 
we  brought  ourselves  to  the  belief  that  it  was 
wilful  and  malicious  in  its  inception.  The  com- 
plainant by  his  own  oath  makes  out  a  technical 
demand  and  refusal,  with  two  years'  absence, 
sending  funds  to  his  wife  in  the  meanwhile,  and 
then  in  a  jurisdiction  foreign  to  their  only  joint 
domicile  which  he  has  left,  he  applies  for  a  divorce 
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from  his  wife.  In  questions  of  divorce,  a  case 
technically  made  out  is  not  one  which  recom- 
mends itself  to  our  favorable  consideration.  Hus- 
bands who  are  too  willing  to  have  their  iniqui- 
ties made  manifest,  and  wives  who  acquiesce 
with  such  cheerfulness  in  their  misfortunes  as  to 
supply  all  the  necessary  evidence  to  establish 
them,  generally  fail  to  convince  us  that,  in  the 
words  of  the  Act  of  1815,  '*the  application  is 
not  made  out  of  levity  or  collusion,  or  for  the 
mere  purpose  of  being  separated  from  each 
other."  If  the  husband  was  wilfully  and  ma- 
liciously deserted  here,  he  certainly  has  borne  it 
with  wonderful  philosophy  and  patience.  We 
think,  therefore,  that  even  if  we  had  jurisdiction 
over  the  person  of  the  wife,  the  evidence  here 
presented  would  fail  to  satisfy  us  of  her  wilful 
and  malicious  desertion,  without  adequate  catise, 
for  the  space  of  two  years  from  her  husband. 
But  as  the  wife  has  -never  resided  within  our 
jurisdiction,  we  think,  in  conformity  to  the  cases 
cited,  the  motion  should  be  discharged. 

Rule  discharged. 

Opinion  by  Biddle,  J. 


C  P.  No.  3. 


Dewees  v.  Evans. 


Dec.  6,  1879. 


Jnier pleader — Practice — Costs  against  the  de 
fendant  in  the  feigned  issue  when  the  verdict 
is  against  him  are  not  of  course — Circum- 
stances under  which  they  will  not  be  cUlowed. 
Rule  to  show  cause  why  fi.  fa.  for  costs  against 
defendant  in  sheriff's  interpleader  should  not  be 
set  aside. 

The  affidavit  in  support  of  the  rule  set  forth 
that  the  affirmant,  Charles  Evans,  obtained  a 
judgment  against  one  Peter  Dewees  on  certain 
notes  for  the  sum  of  I725.97,  the  same  being  for 
cool  sold  and  delivered  to  said  Dewees  for  use  in 
his  business  and  family ;  that  execution  was  duly 
issued,  and  a  levy  made  at  Dewees's  place  of 
business,  whereupon  one  Newton  R.  Dewees,  a 
son  of  defendant,  claimed  the  goods  levied  on, 
though  at  that  time  the  defendant  was  apparently 
in  possession  of  them,  and  conducting  the  busi- 
ness, and  the  affirmant  is  informed  it  so  appeared 
on  the  trial  hereafter  mentioned ;  that  an  inter- 
pleader was  awarded,  and  on  the  trial  thereof 
Newton  R.  Dewees  showed  that  his  father  had 
given  him  a  confession  of  judgment  about  the 
time  that  the  above  suit  together  with  a  large 
number  of  others  was  brought  against  him,  and 
that  before  any  of  said  suits  ripened  into  judg- 
ment the  said  son  issued  execution  against  his 
&ther,  and  at  sheriff's  sale  bought  in  all  the  goods 
and  stock,  etc.,  of  the  father's  business;  that 
thereupon  the  father  became  employ^,  and  the 
son  employer,  thus  reversing  the  positions  which 


they  had  for  a  long  time  previously  held,  though 
to  a  stranger  this  change  was  not  apparent.  At 
the  said  trial  the  father  and  son  swore  that  the 
judgment  confessed  by  the  father  to  the  son  was 
on  a  contract  made  years  before  for  the  father  to 
pay  the  son  |i8  per  week,  of  which  sum  I3  per 
week  was  to  lie  and  accumulate  on  the  father's 
hands,  and  the  accumulation  for  which  judgment 
was  confessed  amounted  to  1 1500.  Affirmant 
being  unable  to  contradict  this  statement,  his 
counsel  abandoned  the  levy,  and  consented  that 
the  verdict  be  for  the  plaintiff.  Affirmant  acted 
in  good  faith,  the  relationship  of  the  parties  and 
apparent  want  of  change  in  possession  making 
the  case  sufficiently  suspicious  to  require  the 
claimant  to  show  some  consideration  for  said 
judgment,  and  when  this  was  done  the  affirmant 
at  once  withdrew. 

Hannis^  for  defendant. 
Costs  against  an  unsuccessful  defendant  in  a 
sheriff's  interpleader  are  not  of  course.  The 
rule  is  that  where  the  creditor  has  good  reason 
to  believe  the  goods  belonged  to  the  defendant 
in  execution,  as,  when  they  are  found  in  his  pos- 
session, and  under  circumstances  which  give  rise 
to  a  presumption  of  title,  costs  are  not  awarded 
against  the  defendant  in  the  interpleader. 

Bank  v.  Emerson,  7  Weekly  Notes,  39a. 

Mansley  v.  Moore,  i  Id.  268. 
The  contract  between  father  and  son  had  of 
necessitv  to  be  proved,  because  a  son  who  works 
for  his  father  after  he  is  of  age  does  not  establish 
a  debt  against  the  father  as  against  creditors  un- 
less there  has  been  a  previous  contract  on  the  part 
of  the  father. 

Eberle  v,  GrofT,  9  H.  255. 

Hack  V.  Stewart,  8  B.  213. 

Bash  V.  Bash,  9  B.  260. 
'    Tube  V.  Miller,  4  H.  488. 
Rule  absolute. 


C.  P.  No.  4.  Oct.  25,  1879. 

City  of  Philadelphia,  to  use  of  Murray,  v. 

Estate  of  Wm.  T.  McNeely,  dec'd. 
Municipal  claim — Sewers — Sewers    constructed 

by  public  authority  but  emptying  into  private 

sewer — Ordinance  not  averring  approval  of 

sewer  by  Board  of  Surveys — Approval  CLSSumed 

unless  expressly  denied. 

Rule  for  judgment  for  want  of  a  sufficient  affi* 
davit  of  defence. 

Scire  facias  sur  municipal  claim  for  the  con- 
struction of  a  culvert  along  Montgomery  Ave- 
nue, authorized  by  Ordinance  of  June  29,  1874 
(C.  O.,  p.  238). 

The  affidavit  of  defence  filed  by  Robert  K. 
McNeely,  a  part  owner  with  the  defendant  estate 
of  property  upon  which  a  pro  rata  assessment 
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had  been  levied  for  the  cost  of  the  sewer  in 
question,  set  forth  as  follows:  **That  the  cul- 
vert, for  the  cost  of  which  the  said  plaintiff  seeks 
to  recover,  was  constructed,  as  the  deponent  is 
advised  and  believes,  without  authority  of  law, 
in  this,  that  the  same  being  a  branch  sewer  the 
consent  or  authority  of  the  majority  of  the  own- 
ers of  the  property  in  front  of  which  the  same 
was  laid  was  never  obtained ;  but,  on  the  con- 
trary, the  said  sewer  was  constructed  against  the 
wishes  and  remonstrances  of  the  said  owners, 
and  after  legal  proceedings  had  been  taken  to 
enjoin  the  said  plaintiff  from  commencing  the 
said  work ;  of  all  of  which  the  said  plaintiff  had 
due  and  timely  notice ;  and  further,  that  it  does 
not  appear  by  the  Ordinance  of  Councils,  under 
which  the  said  work  was  done,  that  the  construc- 
tion of  the  said  sewer  had  been  approved  by  the 
Board  of  Surveys,  and  that  the  same  was  in  the 
opinion  of  the  Councils  required  for  the  health, 
comfort,  or  convenience  of  the  inhabitants  of 
the  city,  as  provided  by  the  Act  of  Assembly  of 
April  20,  1869  (P.  L.  1 190),  but,  on  the  con- 
trary, the  deponent  avers  that  the  said  sewer  was 
not  required  for  the  health,  comfort,  or  conve- 
nience of  the  inhabitants  of  the  city,  and  was, 
therefore  unauthorized  by  law,  and  no  recovery 
can  be  had  for  the  costs  of  constructing  the  same. 
The  deponent  further  alleges  and  says  that  the 
price  charged  for  the  work  done  and  materials 
furnished  in  the  construction  of  the  said  sewer  is 
greater  than  the  value  thereof,  and  is  at  least  one- 
third  more  than  it  is  really  worth.  And  this  de- 
ponent further  avers  that  the  said  sewer  was  so 
defectively  planned  and  constructed  that  it  is  of 
little,  if  any,  practical  use  or  benefit  to  the  prop- 
erties in  front  of  which  it  is  laid,  that  the  outlet 
of  the  said  sewer  is  considerably  below  the  level  of 
the  sewer  into  which  it  empties,  and  is  therefore 
unable  to  carry  off  all  the  ordinary  drainage,  with 
which  the  said  sewer  is  consequently  at  all  times 
filled,  to  the  danger  of  becoming  a  nuisance  to  the 
properties  having  connection  therewith.  And 
the  deponent  further  says  that  the  said  sewer  was 
unlawfully  constructed  in  this  that  it  has  no  con- 
nection or  outlet  into  the  public  sewers  of  the 
city,  except  by  and  through  a  private  sewer,  con- 
structed by  the  Pennsylvania  Railroad  Company 
for  a  distance  of  over  three  hundred  feet  through 
the  private  grounds  of  the  said  company,  which  said 
sewer  not  being  under  the  control  or  supervision 
of  the  said  city,  may  at  any  time  be  closed  up,  and 
the  work  for  which  the  plaintiff  seeks  to  recover 
in  this  action  may  be  thus  rendered  absolutely 
worthless ;  and  he  further  says  that  he  is  informed 
and  believes,  and  expects  to  be  able  to  prove, 
that  no  authority  or  license  whatsoever  was  given 
by  the  said  Railroad  Company  to  the  said  plaintiff 
to  connect  the  present  sewer  with  the  said  private 
sewer  of  the  said  Company." 


Henry  C.  Terry,  for  the  rule. 
The  consent  of  owners  of  abutting  property  is 
not  required  by  law. 

Act  of  March  27,  1865,  P.  L.  791. 

Act  of  April  20,  1869,  P.  L.  1 190. 
It  is  not  necessary  that  it  should  be  stated  in 
the  Ordinance  that  the  construction  of  the  sewer 
had  been  approved  by  the  Board  of  Surveys, 
and  was  required  in  the  opinion  of  Councils  for 
the  health,  comfort,  or  convenience  of  the  dty. 
The  Ordinance  of  June  22,  1874,  under  which 
this  sewer  was  constructed,  is  in  the  same  form 
as  every  other  Ordinance  relating  to  branch  sewers 
passed  since  the  Act  of  1869,  supra.  And  every 
intendment  being  in  favor  of  the  proper  exercise 
of  a  discretion  vested  in  public  officers,  it  is  to  be 
presumed  that  the  Board  of  Surveys  approved  the 
Ordinance  before  it  was  passed.  Further  the  de- 
fendant must  swear  positively  that  the  Board  did 
not  approve ;  every  point  not  covered  by  posi- 
tive averment  in  an  affidavit  of  defence  being 
assumed  as  against  it.  Councils  are  the  sole 
judges  of  the  necessity  of  sewers,  and  their  judg- 
ment is  conclusive  on  that  point. 

Cily  V,  Sellers,  6  Phila.  253. 

Lips  V,  City,  2  Wright,  503. 

City  V.  Tryon,  1 1  Casey,  401. 

Stroud  V.  City,  1 1  Sm.  255. 
The  question  of  the  just  value  of  an  assessment 
cannot  be  inquired  into.     Councils,  by  Act  of 
March  13,  1866  (P.  L.  354),  are  authorized  to 
fix  rates  and  assessments. 

City  V,  Cottage,  9  Phila,  84. 
The  remainder  of  the  affidavit  relates  to  the 
plan  of  the  sewer ;  the  question  as  to  the  failure 
of  the  contractor  to  comply  with  the  terms  of  his 
contract  and  specifications  is  not  raised.  The 
city  having  adopted  the  work  by  giving  him  the 
assessments  in  suit  the  defendant  cannot  now 
avail  himself  of  any  breach  of  the  said  contract. 

Phila.  V.  Brooke,  31  Sm.  23. 
The  pian  of  the  sewer  is  solely  within  the 
power  of  the  municipal  authorities,  and  neither 
the  court  nor  a  jury  can  encroach  upon  the  func- 
tions committed  to  other  public  officers. 

Can*  V,  Nor^em  Liberties,  1 1  Cas.  329. 
On  the  whole  case  this  Court  has  already  had 
the  matter  before  them  in — 

City  V.  Church,  I  Weekly  Notes,  299. 
George  IV.  Thorn,  showed  cause. 
This  sewer  not  only  empties  into  a  private 
drain  of  the  Pennsylvania  Railroad,  and  is  there- 
fore liable  to  be  closed  up  at  any  time,  but  it 
does  not  even  do  its  work  effectually  in  its  pres- 
ent condition. 

There  is  no  case  which  goes  so  far  as  to  say 
that  the  city  may  build  a  nuisance  along  the  front 
of  a  man's  property  and  make  him  pay  for  it 
without  any  possible  redress.  The  afl^vit  is  as 
strong  as  could  be  desired. 

C.  A.  V. 
Nov.  10,  1879.    ^"^^  absolute. 
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if^rpfians'  €ourt. 


O.  C.  of  Montonr  Countj.  May,  1879. 

Benfield't  EsUte. 
Partition  in  the  Orphans*  Court — Act  of  March 
2^,  1842 —  Owelty — An  allotment  to  heirs  by 
name  of  parcels  of  land  charged  with  owelty^ 
without  being  appraised^  is  improper  under  the 
terms  of  the  Act-^Right  of  election  defeated 
by  such  procedure ,  if  allowed-^ In  partition^  if 
there  be  a  widow^  and  the  estate  cannot  be 
divided  between  her  and  the  heirs  ^  the  inquest 
has  power  only  to  apprcUse  the  property. 
Rule  to  set  aside  inquisition  in  partition. 
Thomas  Benfield  died  seised  of  certain  real 
estate,  leaving  a  widow  and  lineal  descendants. 
A  petition  for  an  inquest  to  make  partition  was 
filed  and  commissioners  appointed.     The  in- 
quest, finding  that  no  part  of  the  estate  could  be 
set  apart  to  the  widow  without  prejudice  to  or 
spoiling  the  whole,  proceeded  to  allot  the  land 
to  the  heirs,  dividing  it  into  two  parcels,  without 
appraising  them,  and  designating  the  portion 
which  each  should  have.    They  also  valued  the 
interest  of  the  widow,  and  charged  owelty  upon 
the  two  parcels. 

This  rule  to  set  aside  the  inquisition  was  there- 
upon taken. 

Comfy,  for  the  rule. 
Balay,  contra. 

May  26,  1879.  The  Court.  The  Act  of 
29  March,  1832,  provides  in  express  terms,  that 
when  any  estate  cannot  be  divided  among  the 
lineal  descendants,  or  the  widow  and  lineal  de- 
scendants, without  prejudice  to  or  spoiling  the 
whole,  the  inquest  shall  make  and  return  an 
appraisement  thereof  to  the  Orphans*  Court; 
and  thereupon,  but  not  otherwise,  the  said  Court 
may  order  the  same  to  the  eldest  son,  etc. 

In  this  case  the  writ  contained  these  plain  re- 
quirements of  the  statute.  But  the  inquest, 
finding  that  no  part  of  the  estate  could  be  set 
apart  to  the  widow  without  prejudice  to  or  spoil- 
ing the  whole,  proceeded  to  allot  the  land  to 
the  heirs,  dividing  it  into  two  parcels  and  desig- 
nating the  portion  which  each  should  have ;  they 
also  valued  the  interest  of  the  widow,  and  ap- 
portioned the  amount  between  the  two  parcels. 
The  parcels  were  not  appraised,  unless  it  can  be 
implied  from  the  value  of  the  widow's  share  in 
the  parcels.  This  is  not  the  direct  appraisement 
which  the  statute  requires. 

The  statute  of  1832  gives  to  the  widow  the 
right  to  have  set  out  to  her  her  statutory  interest 
where  it  can  be  done.  (Bishop's  Appeal,  7  W. 
&  S.  251.)    In  Gourley  v.  Kinley  (16  P.  F. 


Smith,  273)  it  is  said,  per  Williams,  J.,  that  <*a 
widow's  share  may  be  laid  off,  by  metes  and 
bounds."  (Steel's  Appeal,  5  Norris,  224.)  In 
McCall's  Appeal  (6  P.  F.  Smith,  363)  it  was 
said,  per  Read,  J.:  ''The  land  is  to  be  ap- 
praised where  it  cannot  be  divided  between  the 
widow  zxiA  lineal  descendants."  In  Painter  r. 
Henderson  (7  Barr,  51),  while  it  was  held  that 
a  widow  cannot  elect  to  take  land  at  the  valua- 
tion, the  duty  of  the  inquest  to  return  an  ap- 
praisement when  the  widow's  share  cannot  be 
set  apart  is  clearly  recognized  in  the  opinion  of 
the  Court,  delivered  by  Rogers,  J. 

The  46th  section  of  the  Act  of  1832  provides 
for  like  proceedings  where  there  is  a  widow  and 
collateral  heirs,  with  this  difference,  that  in  the 
latter  case  the  mansion  house  is  to  be  set  apart 
to  the  widow  if  that  can  be  done,  the  value  of 
the  house  being  taken  into  consideration  by  the 
inquest.  (Kline's  Estate,  i  Legal  Gazette  Rep. 
428.)  In  Steel's  Appeal  {supra)  it  was  said  that 
it  is  seldom  an  estate  can  be  so  divided  as  to  set 
apart  a  portion  of  it  to  the  widow  for  life.  When 
this  cannot  be  done,  the  Act  in  express  terms 
requires  that  there  shall  be  an  appraisement. 
This  is  not  alone  in  the  interest  of  the  widow. 
By  this  mode  of  proceeding  the  heirs  have  a 
right  to  bid  upon  the  property  above  the  ap- 
praisement. But  if  the  inquisition  here  is  con- 
firmed no  such  right  will  remain.  There  is  no 
warrant  for  the  power  exercised  by  the  inquest 
in  this  case.  The  command  of  the  writ  was 
that  if  they  could  not  divide  the  land  between 
the  persons  entitled  thereto  without  prejudice  to 
or  spoiling  the  whole,  etc.,  that  they  value  and 
appraise  the  same.  Surely  this  did  not  author- 
ize an  allotment  of  the  parcels  to  the  heirs  by 
name,  burdened  by  specific  sums  of  money  upon 
each. 

I  know  of  no  power  in  the  Court  to  compel 
the  heir  who  objects  to  these  proceedings  to  take 
the  lands  set  apart  to  her  with  the  burden.  But 
if  we  confirm  this  inquest,  we  prevent  bidding 
by  the  heirs  for  the  purparts,  we  compel  the 
widow  to  look  to  the  parcels  designated  by  the 
inquest  for  her  statutory  rights  in  the  whole 
estate,  and  we  compel  an  heir,  against  her  will, 
to  tsJce  the  land  with  an  incumbrance.  Her 
right  to  elect  to  take  or  refuse  to  take  at  a  valua- 
tion is  defeated  by  the  present  mode  of  pro- 
ceeding. 

Afler  careful  examination,  I  am  of  opinion 
that  in  every  case  of  partition  in  the  Orphans' 
Court,  if  there  be  a  widow,  and  the  estate  can- 
not be  divided  between  her  and  the  heirs,  the 
inquest  has  no  power  to  do  more  than  to  ap- 
praise the  property  as  a  whole,  or  the  parcels 
into  which  they  may  divide  it. 

Inquisition  set  aside. 

Opinion  by  Elwell,  P.  J, 
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IL 


The  Tug  Ceres. 


June  ?7, 1879. 


Admira/ty  jurisdiction — Collision — Locality  the 
test  of  jurisdiction — Character  of  the  injured 
res^  when  immaterial — Floating  dry-dock. 

The  jurisdiction  of  Admiralty,  as  respects  torts,  depends 
entirely  on  locality.  If  committed  on  the  high  seas  or 
other  navigable  waters,  the  jurisdiction  is  unquestionable. 
The  character  of  the  object  injured  or  of  the  thing  by  which 
injury  is  inflicted  is  unimportant# 

The  dry-dock  of  the  libellant  floating  in  the  Delaware, 
moored  to  a  wharf,  having  been  injured  by  the  Diligence 
of  the  respondent's  tug : — 

Heldf  that  the  jurisdiction  of  the  Court  of  Admiralty 
attached. 

Libel,  by  Simpson  et  al,,  owners  of  a  floating 
.  or  sectionaJ  dry-dock,  against  the  steam-tng-boat 
Ceres ^  for  damages  caused  by  collision.  The 
dock,  while  lying  in  the  river  Delaware,  opposite 
Philadelphia,  moored  to  a  wharf,  resting  wholly 
on  the  water,  was  negligently  run  into  and  injured 
by  the  steam  tug,  respondent.  The  dock  was  de- 
signed for  use  solely  as  a  floating  dock,  and  was 
capable  of  being  navigated  from  place  to  place ; 
the  only  object  of  its  attachment  to  the  wharf, 
by  a  cable,  was  to  secure  it  from  blowing  or 
drifting  away. 

/  ff.  Gendeli  andjZT.  i?.  Ecbnunds,  for  the 
libellants. 

/.  Warren  Coulston,  for  the  respondent. 

August  15,  1879.  The  Court  (afler  stating 
the  facts).  That  the  injury  was  caused  solely  by 
negligence  of  the  respondent,  is  not  contro- 
verted, nor  open  to  doubt.  It  was  the  respond- 
ent's duty  to  keep  off.  She  did  not ;  and  is 
without  excuse.  The  only  question  raised  is 
one  of  jurisdiction.  The  respondent  denies  the 
cognizance  of  the  Court. 

After  a  long  period  of  vacillation  and  uncer- 
tainty, the  jurisdiction  of  Admiralty  (as  a  legal 
proposition),  is  well  defined.  A  discussion  of 
the  subject  would  be  a  useless  expenditure  of 
time,  and  might  seem  like  an  affectation  of  learn- 
ing.   The  opinion  of  Judge  Story  in  De  Levio 


V.  Boit  (2  Gallison,  398),  covers  the  entire  field, 
and  exhatists  the  argument.  As  respects  torts 
(with  which,  alone,  we  have  to  do,)  the  jurisdic- 
tion depends,  entirely,  on  locality.  If  com- 
mitted on  the  high  seas,  or  other  navigable 
waters,  the  act  and  its  effects  being  there  fully 
consummated,  the  jurisdiction  of  Admiralty  is 
unquestionable.  The  character  of  the  object  in- 
jured, or  of  the  thing  by  which  injury  is  inflicted, 
is  unimportant.  As  is  said  in  the  Plymouth  (3 
Wallace,  36),  jurisdiction  does  not  depend  on 
the  wrong  being  done  by  a  vessel,  or  those  aboard 
of  it :  or  against  a  vessel,  or  those  connected 
with  it ;  **  but  on  the  locality  where  it  occurred. 
Every  species  of  tort,  however  occurring,  .  .  . 
if  upon  the  high  seas  or  navigable  waters,  is  of 
Admiralty  cognizance:**  (Parsons  on  Shipping 
and  Adm.,  vol.  a,  347;  Parsons  on  Maritime 
Law,  vol.  2,  652;  Railroad  Co.  r.  Towboat 
Co.,  23  How.  209;  The  Propeller  Commerce,  i 
Black,  574  5  The  Agincourt,  i  Hagg.  271;  The 
Lowther  Castle,  Ibid.  384 ;  Brown  v,  Overton, 
I  Sprague,  462 ;  Chamberlain  v.  Chandler,  3 
Mason,  242  ;  West  v.  Steamer  *'  Uncle  Sam,"  i 
McAllister,  505 ;  Sherwood  r.  Hall,  3  Summer, 
127;  llie  Plymouth,  3  Wall.  34;  Taber  v. 
Jenny,  i  Sprague,  315  ;  the  Sylph,  2  Law  Rep. 
Adm.  and  Ecc,  24;  Atlee  v.  Packet  Co.  21 
Wall.  389  ;  Fretz  v.  Bull,  12  Howard  466 ;  .The 
Maud  Webster  v.  Howell,  8  Benedict,  547.) 

The  Virginia  Ehrman  v.  The  Agnese  (7  Otto, 
309),  shows  a  recovery  for  injury  to  a  steam 
dredge.  Objection  to  the  jurisdiction  was  not 
even  suggested.  A  recovery  was  allowed  in  this 
Court  for  a  similar  injury,  against  objection,  in 
the  Albany  Dredging  Company  v.  The  Steam- 
tug  Gladiolus  (No.  2  April  Sessions,  1874),  and 
sustained  on  appeal  by  the  Circuit  Court.  Al- 
though no  case  precisely  similar  to  the  one  before 
me  1^  been  found,  I  feel  no  hesitation  in  deter- 
mining the  question  raised  against  the  respondent 
Under  the  general  principle  stated,  the  C^urt 
has  jurisdiction.  As  before  remarked,  the  dock 
was  in  the  river,  floating  upon  the  water,  when 
injured.  That  it  was  moored  to  the  land  is  un- 
important. So  are  all  vessels  at  anchor.  That 
the  attachment  was  at  the  water's  side,  instead 
of  under,  is  immaterial. 

As  we  have  seen,  the  character  of  the  struc- 
ture injured  does  not  enter  into  the  question. 
If  it  did,  the  character  of  the  structure  here  in- 
volved would  not  admit  of  objection,  on  this 
ground.     It  is  essentially  marine. 

Opinion  by  Butler,  J. 

Oct.  23,  1879.    I^ecree  for  libellants. 
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ACTS  OF  CONGRESS. 

1870,  July  8.  Trademark.     624. 

1876,  August  14.         Trademark.     524. 

ADMINISTRATORS.  See  Dscbdeitts'  Estates. 

ADMISSIONS  of  administrator  not  admissible 
in  evidence  to  fix  liability  upon  estate  of  his  decedent. 
See  Decedents'  Estates.     Orr's  Appeal,  126. 

ADMIRALTT.  The  jurisdiction  of  the  Ad- 
miralty as  respects  torts,  depends  entirely  on  locality. 
If  committed  on  the  high  seas  or  other  navigable 
waters,  the  jurisdiction  is  unquestionable.  The  charac- 
ter of  the  object  injured,  or  of  the  thing  by  which  in- 
jury is  inflicted,  is  unimportant.  (U.  S.  D.  C.)  The 
Tug  Ceres,  576. 

Injuries  to  a  floating  dry-dock  moored  to  a  wharf  in 
the  river  Delaware,  caused  by  a  collision  with  a  steam- 
Tug,  are  cognizable  in  Admiralty.     lb. 

See  Ships  and  Shipping. 

Costs  in  Admiralty.  See  Costs.  Lubker  v. 
Schooner  A.  H.  Quinby,  509. 

ADOPTION  OP  CHILDREN.  The  Court,  in 
entering  a  decree  of  adoption,  cannot  introduce  a  pro- 
vision that  a  third  person  shall  have  the  right  to  visit 
the  child  at  the  home  of  its  adopted  parents.  (C.  P.) 
In  re  Catharine  Irwin,  225. 

The  right  of  adoption  in  Pennsylvania  is  purely 
statutory  ;  apart  from  the  Acts  of  Assembly  of  May  4, 
1855,  providing  for  adoption  by  a  decree  of  Court  and 
the  Act  of  April  2,  1872,  providing  for  adoption  by 
deed,  no  such  right  exists.     Ballard  v.  Ward,  254. 

ADVANCEMENTS.  To  establish  an  advance- 
ment, the  intent  must  be  proven  to  have  existed  at  the 
time  of  the  transaction,  and  by  the  contemporary  acts 
and  declarations  of  the  parties.  Subsequent  verbal 
declarations  are  insufficient ;  they  must  be  shown  to 
be  a  part  of  the  res  gesicB^  and  accompany  the  acts 
done  ;  but  in  connection  with  evidence  of  acts  done,  or 
declarations  made  at  the  time,  tending  to  show  an  in- 
tent of  advancement,  subsequent  acts  and  declarations 
in  recognition  of  the  original  act  and  intention  are  en- 
titled to  weight.     Merkel's  Appeal,  120. 

AFFIDAVIT  OF  DEFENCE  LAVT.  Gene- 
rally. When  proceedings  are  begun  by  attachment 
under  the  Act  of  March  17,  1869,  the  plaintiff",  having 
flled  a  copy  of  original  book  entries,  is  entitled  to  judg- 
ment for  want  of  an  affidavit  of  defence,  in  a  case  where 
the  attachment  has  been  served  personally  upon  the 
defendant.     (C.  P.)     Bayersdorfer  v.  Hart,  487. 

In  an  action  against  a  married  woman  for  necessaries, 
judgment  cannot  be  entered  for  want  of  an  affidavit  of 
defence.     (C.  P.)     Cooper  v.  Wallace,  468. 

A  copy  filed  cannot  be  amended,  after  the  time  allowed 
for  filing  it,  even  as  to  a  clerical  error  manifest  upon 
its  face.    (C.  P.)    Burkhart  v.  Haviland,  486. 

If,  when  the  statutory  time  for  judgment  arrives,  the 
plaintiff'  is  not  entitled  to  judgment,  he  cannot  better 


AFFIDAVIT  OP  DEFENCE  LAW— C<m/fiw«d 
his  position 'by  an  amendment  of  the  record.  (C.  P.) 
Bradley  v,  Dusenberry,  146. 

Where  an  action  is  brought  upon  two  promissory 
notes,  and  an  affidavit  of  defence  is  filed  setting  up 
that  as  to  one  of  them  the  action  is  prematurely 
brought,  leave  will  be  given  to  the  plaintiff"  to  with- 
draw one  note  from  suit  without  prejudicing  his  right 
to  proceed  for  the  same  in  another  action.  (C.  P.) 
Burkhart  r.  Haviland,  521. 

The  defendant  in  a  supplemental  affidavit  is  not 
limited  to  an  explanation  of  the  grounds  of  defence  8«t 
forth  in  the  original  affidavit  of  defence,  but  when  a 
new  defence  is  thus  set  up,  the  course  of  the  defendant 
is  suspicious,  and  cannot  be  too  closely  scrutinized. 
Callen  v.  Lukens,  28. 

InstrnmentB  'within  the  Aot.  An  interest  cou- 
pon detached  from  the  bond  is  such  an  instrument  as 
will  entitle  the  plaintiff  to  judgment  for  want  of  an 
affidavit  of  defence.  (C.  P.)  Gilmer  p.  P,  k  R.  R. 
R.  Co.,  16.  (C.  P.J  Parrish  p.  Phila.  and  Read.  C. 
&  I.  Co.,  196. 

In  an  action  against  a  surety  upon  a  lease,  a  copy 
of  the  lease  and  agreement  of  suretyship  without  any 
averment  of  the  amount  of  rent  claimed  is  sufficient. 
(C.  P.)     Flanigan  r.  Rossiter,  180. 

Recognizances  for  stay  of  execution  are  records  of 
the  Court  within  the  meaning  of  the  Act  of  March  11, 
1836,  and  it  is  not  necessary  to  file  a  copy  of  such  an 
instrument  in  order  to  entitle  the  plaintiff's  to  judg- 
ment under  the  affidavit  of  defence  law.  Salter  t?. 
Griffith,  288. 

A  bond  given  by  defendant  as  security  for  costs  in  an 
equity  proceeding,  together  with  copies  of  the  decree 
and  the  order  fixing  the  amount  of  the  costs.  Ease 
V.  Greenough,  535. 

Instnimente  not  within  the  Aot.  An  adminis- 
tration bond,  accompanied  by  a  copy  of  the  decree  of 
the  Orphans*  Court  distributing  the  administered  es- 
tate. (C.  P.)  Commonwealth  v.  Laws,  80.  Com- 
monwealth V.  Myers,  487. 

An  interpleader  bond,  being  conditioned  that  the 
goods  taken  in  execution  shall  be  forthcoming,  should 
the  issue  be  determined  against  the  claimant,  is  not 
within  the  Act.     (C.  P.)     Eldred  p.  Richardson,  130. 

Book  entries  in  which  no  one  is  charged  with  the 
articles  mentioned.  (C.  P.)  Rothermel  p.  Polytech- 
nic College,  16. 

Lumping  charges  by  a  physician  for  medicine  and 
attendance.  (C.  P.)  Birch  p.  Gregory,  147.  Mat- 
thews r.  Glenn,  213. 

Book  entries  which  are  unintelligible  as  to  the  mer- 
chandise sold.     (C.  P.)    Wood  p.  Ward,  280. 

AflBdavit,  when  enfflcient.  In  an  action  apon  a 
promissory  note  by  the  holder  against  the  maker,  an 
averment  that  the  holder  gave  no  value  for  the  note, 
but  took  it  with  knowledge  that  it  was  negotiated  in 
fraud  of  the  maker's  rights,  is  sufficient.  (C.  P.)  Wil- 
liams r.  Williams,  388. 

In  an  action  for  tobacco  sold  and  delivered,  an  affi- 
davit that  at  the  time  of  sale  the  plaintiff  guaranteed 
the  tobacco  *^  to  burn  and  hold  fire/'  whereas  it  proTed 
not  to  do  so,  is  sufficient.  (C.  P.)  Schultz  p.  Wilde, 
212. 

AflBdavit,  when  inanflBoient.  In  an  action  by  a 
landlord  against  his  tenant,  where  the  affidavit  merely 
states  facts  from  which  a  jury  might  infer  a  surrender 
of  the  terra,  but  does  not  allege  in  terms  that  there 
was  a  surrender  accepted  by  the  landlord,  judgment 
will  be  entered  for  want  of  a  sufficient  affidavit  of  de- 
fence.    Breuckman  p.  Twibill,  188. 

An  averment  of  set-off,  to  be  available  in  an  affida- 
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AFFIDAVIT  OF  DEFENCE  iMAVT—CrnHnued, 
yit  of  defence,  must  be  precise  and  certain  as  to  time. 
Markley  v.  Stevens,  357. 

See  Bills  and  Notes. 

AOENT.  Insurance  company,  when  bound  by 
fraud  of  its  agent.  See  Insurance.  Eilenberger  v. 
Protective  Ins.  Co.,  363. 

See  Principal  and  Agent. 

AGREEMENT.    See  Contract. 

ALIMONT.     See  Divorce. 

ALLET-WA?.  Injunction  to  restrain  interfer- 
ence with.    See  Equity.    (C.  P.)    Meyer  v.  Young,  60. 

ALTERATION.  Effect  of  upon  deed  when  made 
by  third  person.     See  Deed.     Robertson  v.  Hay,  646. 

AMENDMENT.  Where  an  appeal  from  a  judg- 
ment in  a  magistrate's  court  against  an  unincorporated 
society  has  been  filed  in  the  Common  Pleas,  the  Court 
will  permit  the  record  to  be  amended  by  joining  the 
names  of  the  members  of  the  society.  (C.  P.) 
Schweinberg  v,  Paul  Lodge,  48. 

When  personalty  has  been  included  in  the  body  of 
a  writ  of  habere  facias,  the  Court  will  permit  the 
plaintiffs  to  amend  the  record  by  striking  from  the  writ 
the  list  of  personalty.     (C.  P.)     Herring  v,  Reade,  522. 

The  plaintiff  cannot  entitle  himself  to  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  by  striking 
from  the  record  the  names  of  defendants  who  in  the 
affidavit  it  is  alleged  are  improperly  joined.  (C.  P.) 
Bradley  v.  Dusenberry,  146. 

Where  an  action  has  been  brought  against  several 
defendants  as  members  of  an  unincorporated  society, 
and  it  appears  upon  the  trial  that  the  association  was 
incorporated,  the  plaintiff  cannot  amend  the  record  and 
thus  avoid  a  nonsuit.    (C.  P.)    Meyers  v.  Elkins,  280. 

See  Mechanics'  Liens. 

ANNUIT7.  An  annuity,  payable  out  of  the  pro- 
ceeds and  profits  of  a  business,  is  not  apportionable. 
(C.  P.)     Stewart  v,  Swaim,  407. 

APPEAL  FROM  JUSTICE  OF  PEACE.  A 
tenant,  who  has  paid  accruing  rent  to  the  collector  of 
delinquent  taxes,  will  be  permitted  to  file  an  appeal, 
nunc  pro  tunc^  from  a  judgment  of  a  magistrate  entered 
against  him  in  a  suit  bj  the  landlord  for  the  same 
rent  paid  to  the  collector  of  taxes,  where  it  appears 
that  the  City  Solicitor  had  no  notice  to  defend  the  suit. 
(C.  P.)     Eagen  v,  Wilkins,  486. 

See  Justice  of  the  Pbacb. 

APPOINTMENT,  power  of.     See  Will. 

APPORTIONMENT.    See  Annuity. 

ARBITRATION.  In  Pennsylvania  one  partner 
may  bind  his  copartner  by  an  agreement,  not  under 
seal,  to  submit  any  partnership  matter  to  an  arbitra- 
tion.    Gay  V,  Waltman,  175. 

CompulBOry.  Whether  a  defendant  will  be  per- 
mitted to  appeal  from  an  award  of  arbitrators  in  forma 
pauperis  without  payment  of  costs,  is  a  matter  resting 
within  the  sound  discretion  of  the  Court.  The  pos- 
session of  property  which  is  encumbered  to  its  full 
value  will  not  prevent  a  defendant  from  proceeding  in 
forma  pauperis,     (C.  P.)     Wendell  v,  Simpson,  31. 

A  condition  precedent  to  a  valid  appeal  from  an 
award  of  arbitrators  is  the  payment  of  costs  within 
the  twenty  days  allowed  for  the  appeal.  Payment  by 
check  or  draft  is  not  sufficient,  but  where  the  record 
shows  that  the  costs  have  been  paid,  it  cannot  he  con- 
tradicted by  depositions  showing  that  payment  was 
made  by  check.     Constein  v.  Rice,  355. 

Where  an  action  ex  delicto  is  begun  before  a  justice 
of  the  peace,  from  whose  judgment  the  defendant  ap- 
peals, the  plaintiff  cannot  have  a  reference  to  arbitra- 
tors without  filing  his  declaration.  (C.  P.)  Paries  r. 
Weisel,  213. 


ARBITRATION— Continued, 

The  service  of  a  certified  copy  of  the  record  contain- 
ing the  names  of  the  arbitrators  and  the  time  and 
place  of  meeting,  may  be  made  upon  either  the  oppo- 
site party  personally  or  his  agent  or  attorney.  Wilcox 
V,  Payne,  419. 

Irregularities  in  appointing  arbitrators  or  in  their 
proceedings,  when  apparent  on  the  record,  may  be  cor- 
rected by  writ  of  error,  but  those  which  are  made  ap- 
parent by  extrinsic  proof  can  be  corrected  only  by  the 
Court  below.     lb. 

While  the  proceedings  remain  in  court,  i. «.,  until 
the  arbitrators  are  appointed,  it  must  appear  by  the 
record  that  every  thing  is  regular,  but  after  they  are 
appointed  the  proceedings  are  out  of  court,  and  need  not 
be  reduced  to  writing.     lb. 

ARREST,  priTilege  from.  See  Note  at  end  of 
Index. 

ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS.  Where  a  deleudant  makes  an  as- 
signment for  the  benefit  of  his  creditors  upon  the  same 
day  on  which  an  attachment  execution  is  issued,  there 
is  no  legal  presumption  of  priority  of  one  over  the 
other.     (C.  P.)     Smethurst  v,  Oppenheimer,  146. 

Where  real  estate  is  sold  by  an  assignee  for  the 
benefit  of  creditors  under  the  Act  of  17th  February, 
1876,  interest  on  the  liens  is  to  be  allowed  until  the 
day  when  the  sale  is  finally  confirmed  by  the  Court. 
Carver's  Appeal,  169.  Tomlinson's  Appeal,  171. 
Herbst  and  Buehler's  Appeal,  173. 

The  fact  that  the  lien  of  a  judgment  in  force  at  the 
time  of  sale  and  confirmation  expires  before  the  time 
fixed  for  the  payment  of  the  purchase-money  is  im- 
material.    Herbst  and  Buehler's  Appeal,  173. 

Where  an  assignee  asks  for  leave  to  reconvey  an  as- 
signed estate  to  the  assignor,  there  must  be  publication 
of  notice  to  creditors  in  the  manner  provided  by  Rule 
of  Court  XIX.    (C.  P.)    Wiltbank  v.  Scatt«rgood,  147. 

ATTACHMENT  under  t^e  Act  of  1869.  Real 
estate  is  not  the  subject  of  attachment  under  the  Act 
of  March  16,  1869.     Continental  Bank  v.  Draper,  361. 

Where  depositions  are  taken  under  a  rule  to  dissolve 
an  attachment,  if  there  appears  upon  their  face  suf- 
ficient to  raise  a  presumption  of  fraud,  the  attachment 
cannot  be  dissolved.  (C.  P.)  State  Bank  v.  Shaw, 
146. 

The  defendant  in  an  attachment  under  the  Act  of 
1869  is  entitled  to  the  benefit  of  the  $300  exemption 
law.     (C.  P.)    Ashworth  v,  Addy,  342. 

Where  a  suit  has  been  begun  by  attachment  under 
the  Act  of  1869,  judgment  been  obtained  and  a  vendi- 
tioni exponas  Issued,  the  defendant  is  in  time  in  claim- 
ing the  benefit  of  the  exemption  law  of  April  4,  1849, 
if  he  present  his  claim  after  the  issuing  of  the  vendi- 
tioni exponas  and  before  the  advertisement  of  the 
sheriff^s  sale  of  the  property  attached.  Cornman's 
Appeal,  513. 

Where  a  writ  of  attachment  under  the  Act  of  1869  is 
personally  served  upon  the  defendant,  even  though 
the  attachment  be  dissolved,  the  proceeding  is  assimi- 
lated in  all  respects  to  an  action  commenced  in  the 
usual  manner  by  summons ;  but  when  the  writ  has  not 
been  served  personally,  and  the  defendant  has  not  ap- 
peared, the  course  of  proceeding  is  to  follow  that  which 
is  provided  in  the  case  of  foreign  attachment.  (C.  P. ) 
Bayersdorfer  v.  Hart,  487. 

ATTACHMENT,  DOMESTIC.  Trustees  in 
domestic  attachment  are  not  mere  ministerial  officers, 
but  are  clothed  with  extraordinarydiscretionary  powers, 
and  where  they  act  in  good  faith  and  under  the  advice  of 
counsel  are  not  responsible  for  an  error  of  judgment  or 
a  mistake  of  law.    Bradley's  Appeal,  181. 
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ATTACHMENT  EXECUTION.  See  Exbcu- 
Tioy, 

ATTACHMENT,  FOREIGN.  See  Foreign 
Attachment. 

ATTORNEY  AT  LAW.  When  it  appears  in 
proceedings  undertaken  by  the  Law  Association  of 
Philadelphia  that  an  attorney  at  law  has  embezzled 
moneys  belonging  to  his  client,  such  an  attorney  will 
be  disbarred  even  though  it  appear  that  he  has  effected 
a  settlement  with  his  client.  (C.  P.)  In  re  Samuel 
Davies,  506. 

Communications  from  an  attorney  to  his  client  are 
not  privileged  if  they  relate  to  the  perpetration  of  a 
crime  by  the  attorney.  (U.  S.  C.  C.)  In  re  C.  C.  Cole, 
114. 

Where  an  attorney  at  law  neglects  to  bring  a  suit 
until  his  client's  rights  are  barred  by  the  statute  of 
limitation,  the  latter's  right  of  action  against  the  at- 
torney will  be  barred  in  six  years  from  the  time  of 
such  neglect.     (C.  P.)     Moore  i\  Juvenal,  375. 

Counsel  appointed  by  the  Court  to  defend  a  pauper 
prisoner  cannot  recover  from  the  county  compensation 
for  professional  services  nor  for  expenses  incurred  in 
preparation  for  trial.  It  is  an  incident  of  the  office  of 
counsel  who  like  other  officers  of  the  Court  hold  office 
cum  onerCf  to  render  gratuitous  services  in  such  cases. 
Wayne  County  v.  Waller,  377. 

A  judgment  entered  by  confession  upon  a  bond  given 
by  a  client  to  his  attorney  for  professional  services  will 
be  opened.  The  value  of  such  services  cannot  be  thus 
estimated  by  the  attorney,  but  the  question  must  be 
submitted  to  a  jury.    (C.  P.)    Haldorn  v.  Uassitt,  162. 

Commission  clause  in  mortgage.  See  Mortoaoe. 
Daly  V.  Maitland,  103. 

When  not  compelled  to  file  warrant.  (C.  P.)  Sheetz 
V.  Whitaker,  571. 

AVERMENTS,  effect  of.  See  Affidavit  of  De- 
fence Law. 

AVTARD  OF  ARBITRATORS.    See  Arbitra- 


BAILMENT.  A  national  bank,  receiving  a  spe- 
cial deposit  for  safe  keeping  without  reward,  is  not 
responsible  for  a  breach  of  ordinary  care  and  diligence, 
but  is  liable  only  for  gross  negligence.  First  National 
Bank  of  AUentowu  v.  Rex,  167. 

Gross  negligence  is  the  failure  to  take  that  care  which 
the  most  inattentive  person  takes.  The  burden  of 
proving  gross  negligence  rests  upon  the  plaintiff,     lb. 

Though  one  who  voluntarily  assumes  to  do  some- 
thing without  consideration  be  not  liable  for  non- 
feasance, yet  if  he  does  anything  he  is  bound  to  do  it 
rightly  according  to  his  agreement.  Fairlamb  v.  Hemp- 
shire,  92. 

A  bailee  of  stock  who  has  improperly  pledged  the 
same  for  his  own  debt  cannot  recover  from  the  pledgee 
any  excess  over  the  debt  which  such  pledgee  has  re- 
alized from  a  suit  against  the  corporation  in  which  the 
stock  is  held,  for  a  refusal  to  transfer  said  stock  in  con- 
sequence of  a  notice  received  from  the  true  owner. 
Persch  i\  Consolidation  Bank,  128. 

BANKRUPTCY'.  An  assignee  in  bankruptcy 
will  be  permitted  to  become  a  party  to  the  record  of 
suits  begun  by  the  bankrupt  in  his  own  name.  (C.  P.) 
Silk  Company  r.  Disston,  (53. 

A.  agreed  to  save  B.  harmless  from  all  liability 
upon  certain  bonds  executed  by  B.  for  the  benefit  of  A. 

B.  was  subsequently  adjudicated  a  bankrupt  and  ob- 
tained his  discharge.     In  an  action  by  B.  to  the  use  of 

C,  the  holder  of  the  bonds,  against  A.,  B.'s  discharge 
in  bankruptcy  was  specially  pleaded,  the  plaintiffs 
demurred,  and  the  Court  entered  judgment  for  the 


BANKRUPTCY—  Continued. 

defendant  upon  the  demurrer.   (C.  P.)    Knap  v.  Don- 
can,  343. 

See  Limitations,  Statute  of. 

BANKS  AND  BANKING.  National  Banks. 
The  State  and  Federal  Courts  have  concurrent  juris- 
diction in  actions  by  and  against  national  banks. 
Stephens  r.  Monangahela  National  Bank,  491. 

Section  5200  of  the  Revised  Statutes  of  the  United 
States,  limiting  the  amount  of  liabilities  of  any  per«on, 
firm,  or  company  to  a  national  bank,  is  a  rule  laid  down 
to  regulate^  the  loans  of  a  bank  for  its  own  best  interest, 
not  to  regulate  its  customers.  A  violation  of  this  sec- 
tion exposes  the  bank  to  loss  of  Its  franchises  at  the 
suit  of  the  comptroller  of  the  currency,  but  a  contract 
otherwise  lawfiil  with  a  national  bank  is  not  void 
though  purposely  made  in  evasion  of  this  section.   lb. 

A  national  bank  is  not  by  its  charter  nor  by  its 
statutory  nor  its  incidental  powers  authorized  to  act  as 
broker  or  agent  in  the  purchase  of  bonds  and  stocks. 
First  National  Bank  of  AUentown  v.  Hoch,  298. 

The  president  is  the  executive  agent  of  the  board  of 
directors  as  to  the  ordinary  business  of  the  bank,  but 
cannot  bind  it  by  a  contract  outside  thereof  without 
special  authority.  When  a  paper  on  its  face  shows 
that  a  transaction  was  not  within  the  usual  course  of 
business  of  a  bank,  it  is  not  binding  on  the  bank  al- 
though signed  by  the  president,     lb. 

The  liability  of  a  stockholder  in  a  national  bank 
is  not  such  a  '*  bad  or  doubtful  debt"  as  is  contemplated 
by  section  5234  of  the  Revised  Statutes  of  the  United 
States,  and  therefore  a  court  cannot  order  it  to  be  *'  sold 
or  compounded."     (U.  S.  C.  C.)     Price  r.  Yat«s,  51. 

The  State  statute  of  limitations  is  a  bar  to  an  action 
brought  in  the  Federal  court  to  enforce  the  liability  of 
a  stockholder  in  a  national  bank,  where  the  comptroller 
of  the  currency  does  not  direct  the  receiver  to  bring 
suit  until  more  than  six  years  after  his  appointment. 
Ibid. 

Liability  of  national  banks  as  special  bailees.  See 
Bailment.     First  National  Bank  r.  Rex,  167. 

See  Taxes  and  Taxation.    Usuby. 

BILLS  AND  NOTES.  Where  the  consideration 
of  a  promissory  note  is  an  agreement  by  the  payees  to 
abstain  from  prosecuting  the  son  of  the  maker  for 
forgery,  the  note  is  void.  National  Bank  of  Oxford  c. 
Kirk,  256. 

Where  in  an  action  upon  a  note  it  appears  that  with- 
out fraud  or  duress  it  was  given  by  the  defendant  in 
fair  compromise  of  a  disputed  right,  he  will  not  be  per- 
mitted to  gainsay  his  own  act  and  to  reopen  the  dis- 
pute.    Heysham  v.  Dettre,  207. 

An  indorsement  on  a  note  of  a  payment  of  interest, 
in  the  handwriting  of  the  holder,  proven  lo  have  been 
made  within  six  years  of  the  date  of  the  note  and  ac- 
tion brought,  does  not  toll  the  statute  of  limitations 
upon  a  joint  and  several  note.    Lazarus  v.  Fuller,  217. 

The  statute  of  limitations  does  not  begin  to  run  upon 
a  promissory  note  until  the  expiration  of  the  third  day 
of  grace.     (C.  P.)     Scattergood  v.  Carberry,  213. 

In  an  action  upon  a  note  against  an  indorser,  an  affi- 
davit of  detence,  that  the  note  sued  upon  was  given  by 
the  maker  to  a  corporation  of  which  the  defendant  was 
president,  and  by  him  indorsed  as  president,  and  given 
to  the  plaintiff  in  payment  of  a  debt  of  the  corporation, 
is  sufficient.     Seyfert  v,  Lowe,  39. 

One  who  signs  a  promissory  note  as  maker,  for  the 
accommodation  of  the  payee,  cannot  free  himself  from 
liability  to  the  holder  by  showing  that  the  holder  took 
it  with  notice  that  the  maker  received  no  considera- 
tion. The  payee  of  an  accommodation  note  may  sell 
or  discount  it,  or  pledge  it  as  collateral  security  for  an 
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BILLS  AND  NOTES— Con/int<e</. 
antecedent  debt,  for  he  lias  a  loan  of  the  maker's  credit 
without  restriction .   Stephens  v.  Monongahela  National 
Bank.  491.     Twining  r.  Hunt,  223. 

Where  a  note  is  made  by  a  lunatic  and  indorsed 
over  by  the  payee,  it  is  competent  for  the  lunatic  or 
his  committee  to  defend  against  the  indorsee,  either 
by  showing  that  he  had  knowledge  of  the  lunacy,  or 
that  the  note  was  originally  obtained  fraudulently  or 
without  proper  consideration.     Moore  v.  Hershey,  478. 

An  accommodation  indoraer  of  a  promissory  note 
given  in  renewal  of  a  note  for  a  similar  amount  in- 
dorsed by  him  while  of  sound  mind,  who  was  found 
by  inquisition  to  have  been  a  lunatic  at  the  time  of 
indorsement  of  the  renewal  notes,  is  liable  to  a  bona 
fide  holder  who  received  the  note  before  the  inquisition 
and  without  notice  of  the  indorser's  lunacy.  Snyder 
I'.  Laubach,  464. 

Where  in  an  action  upon  a  note  by  the  holder 
against  the  maker  it  is  set  up  in  the  affidavit  that  the 
note  was  given  to  the  payee,  an  employ^  of  the  maker, 
for  the  purpose  of  having  it  discounted,  but  he  fraudu- 
lently passed  It  to  the  plaintiff,  whom  the  defendant 
avers  had  knowledge  of  the  fraud,  the  case  must  go  to 
a  jury.     (C.  P.)     Williams  r.  Williams,  388. 

One  who  in  good  faith  purchases  a  note  given  for  a 
patent-right  without  notice  of  the  nature  of  the  original 
consideration,  is  not  affected  by  the  Act  of  April  12, 
1872;  and  his  rights  are  not  altered  by  the  fact  that, 
by  misrepresentation,  he  is  induced  to  exchange  the 
note  for  one  with  the  words  **  given  for  a  patent-right'* 
written  upon  it.     (C.  P.)     Martin  r.  Smith,  32. 

BILLS  OF  LADING.  Bills  of  lading  properly 
indorsed  are  symbols  of  the  property  covered  by  them, 
serving  all  the  purposes  of  actual  possession,  and  so 
remain  until  there  is  a  valid  and  complete  delivery  of 
the  property  to  some  person  entitled  to  the  possession 
under  the  bill  of  lading.  Heiskell  r.  Farmers  and 
Mechanics'  Nat.  Bank,  249. 

BILLS  OP  REVIB"W.  See  Orphakb'  Court 
Practice. 

BOND.  When  no  time  of  payment  is  mentioned 
in  a  bond,  it  is  payable  immediately.  Rhoads  v.  Reed, 
520. 

Where  a  bond  is  assigned  in  the  manner  provided 
by  the  Act  of  May  28,  1815,  it  becomes  the  property  of 
the  assignee,  and  suit  may  be  brought  upon  it  in  his 
own  name.     Hoopes  v,  Beale,  337. 

BRIDGES.     See  Roads,  Hioiiwats,  and  Bridges. 

BROKER.     Stock  gambling.     See  Contract. 

BUILDING  ASSOCIATIONS.  A  by-law  of 
a  building  association  which  is  in  conflict  with  its 
charter  is  ultra  vires  and  void.  (C.  P.)  Rodgers  r. 
Southwestern  Mutual  Saving  Fund  and  Building  As- 
sociation, 95. 

A  share-holder  in  a  building  association  who  has 
assigned  his  stock  as  collateral  security  for  a  loan 
which  is  also  secured  by  a  judgment  against  him,  may 
elect,  upon  a  sheriflTs  sale  of  his  real  estate,  to  have 
the  actual  value  of  his  stock  deducted  from  the  amount 
of  the  judgment  before  the  latter  is  allowed  to  partici- 
pate in  the  fund  arising  from  the  sale.  Early  and 
Lane's  Appeal,  184. 

An  attachment  of  the  stock  after  such  an  election 
binds  nothing  but  the  defendant's  interest,  if  any  re- 
mains after  the  stock  has  been  applied  to  the  payment 
of  the  judgments.     lb. 

Suit  against  building  association  by  withdrawing 
stockholder,  what  a  sufficient  defence  to  the  action. 
(C.  P.)     Wittman  v.  Building  Association,  80. 

BUILDING  LAVrS.  Where  a  back  building  is 
80  altered  as  to  practically  make  four  separate  dwell- 


BUILDINO  l^AVr  a— Continued, 
ing  houses  fronting  upon  a  narrow  court,  each  con- 
stituting a  cheap  tenement  house  for  a  family,  an  in- 
junction will  be  granted  to  compel  the  owner  to  comply 
with  the  provisions  of  the  Act  of  April  21,  1855  ;  but 
the  power  of  the  Court  under  this  Act  does  not  extend 
to  prohibiting  the  separate  leasing  of  the  several  parts 
of  the  building.     Brice's  Appeal,  239. 

CAPIAS,  affidavit  in  support  of,  when  sufficient. 
See  Practick.     (C.  P.)     Flaherty  v.  Lindsay,  79. 

CERTIORARI,  in  landlord  and  tenant  cases. 
See  Landlord  and  Tenant.  (C.  P.)  Tyrell  Building 
Assoc.  T'.  Daughen,  244.     Graver  r.  Fehr,  429. 

CHARITIES.  Tajcation  of.  See  Constitu- 
tional Law.     S.  M.  C.  A.  r.  Donohugh,  208. 

CHECK.  Duty  of  holder  to  present  immediately. 
See  Surety.     Fegley  r.  McDonald,  71. 

CHURCH.     See  Corporation. 

COLLATERAL  INHERITANCE.  See  De- 
cedents' Estates.  (U.  S.  C.  C.)  Kintzing  v.  Hutch- 
inson. 226.     (U.  S.  C.  C.)   Allen  v.  Saving  Fund,  231. 

COLLISION.     See  Admiralty. 

COMMISSIONS.  See  Decedents'  Estates. 
Tri'stees.     Mortoaoe. 

COMMON  CARRIER.  A  shipper  of  goods  has 
no  right  to  exercise  his  right  of  stoppage  in  transitu, 
after  a  sale  by  his  vendee  to  a  third  party ;  and  the 
refusal  of  the  master  of  the  carrying  ship  to  deliver  to 
the  second  vendee  is  at  the  master's  peril,  and  if  loss 
occur,  as  by  reason  of  a  falling  market,  he  is  responsi- 
ble to  such  vendee.  (U.  S.  D.  C.)  Schmidt  v.  Steam- 
ship Pennsylvania,  98. 

When  merchandise  for  which  a  bill  of  lading  has 
been  issued  by  a  carrier  is  delivered  to  one  not  author- 
ized to  receive  it,  without  the  production  of  the  bill  of 
lading,  no  title  passes  to  the  goods  as  against  the 
holders  of  the  bill  of  lading.  Ileiskell  v.  Farmers  and 
Mechanics'  National  Bank,  249. 

Whether  a  common  carrier  receiving  express  pack- 
ages contracts  to  forward  them  to  destination  or  merely 
to  deliver  them  safely  to  the  connecting  carrier  at  a 
point  on  its  own  line  nearest  and  most  convenient  to 
destination,  is  a  question  of  fact  for  the  jury,  depen- 
dent upon  the  circumstances.  Phila.  and  Reading  R. 
R.  Co.  V,  Ramsey,  285. 

Action  against  railroad  company  by  passenger. 
See  Negligence.  Delaware,  Lackawanna,  etc.,  R.  R, 
Co.  r.  Napheys,  233. 

COMPROMISE.  Where  parties  to  a  dispute 
fairly  agree  to  compromise,  and  a  note  is  given  by  one 
to  the  other  in  accordance  with  the  terms  of  the  settle- 
ment, the  maker  cannot,  in  an  action  upon  the  note 
by  the  payee,  reopen  the  dispute.  Heysham  v.  Dettre, 
207. 

CONDITION,  in  restraint  of  marriage,  when  not 
void.     See  Will.     Hough's  Estate,  559. 

CONFLICT  pF  LAWS.  Choses  in  action 
within  the  State  of  Pennsylvania  belonging  to  one 
domiciled  in  another  State  are  not  liable  to  the  Penn- 
sylvania collateral  inheritance  tax  on  the  failure  of 
lineal  descendants,  no  administration  on  the  estate 
having  been  taken  in  Pennsylvania.  (U.  S.  C.  C.) 
Kintzing  v.  Hutchinson,  226.  (U.  S.  C.  C.)  Allen  r. 
Savings  Fund,  231. 

CONSTITUTION  OF  PBNNSTLVANIA. 

Art.  I.  §§  6,  7,  9,    149. 

Art.  in.  §  7,  7- 

Art.  III.  §  29,         307. 

Art.  IV.  §  8,  21. 

Art.  V.  §§  1»  3,       265. 

Art.  V.  §  24,  149, 
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CONSTITUTION  OP  PENNSYLVANIA— 

Continued. 

Art.  IX.  §  1,        208. 

Art.  XIV.  §  2,       22. 

CONSTITUTION  OP  THE  UNITED 
STATES. 

Art.  I.  §  8,  524. 

CONSTITUTIONAL  LAW.  The  Act  of  Con- 
gress  of  July  8,  1870,  relating  to  the  registration  of 
trade-marks,  is  unconstitutional,  there  being  no  war- 
rant in  the  Constitution  for  Congressional  legislation 
upon  the  subject.     United  States  r.  Steffens,  524. 

A  trade-mark  is  neither  an  invention  or  discovery, 
nor  the  writing  of  an  author,  within  the  meaning  of 
the  clause  of  the  Constitution  securing  to  authors  and 
inventors  the  exclusive  use  of  their  writings  and  dis- 
coveries,    lb. 

As  a  regulation  of  commerce,  if  trade-marks  can  be 
in  any  case  the  subject  of  Congressional  action,  that 
action  is  limited  by  the  Constitution  to  their  use  in 
commerce  with  foreign  nations,  among  the  several 
States,  and  with  the  Indian  tribes.     lb. 

The  legislation  of  Congress  in  regard  to  trade-marks 
contains  nothing  in  its  terms  or  in  its  essential  char- 
acter which  looks  to  a  regulation  thus  limited,  but  in 
its  language  it  embraces,  and  was  intended  to  embrace 
all  commerce,  including  that  between  citizens  of  the 
same  State.     lb. 

As  the  statute  is  so  framed  that  it  is  impossible  to 
separate  that  which  has  reference  to  commerce  within  its 
control,  and  that  which  is  not,  and  as  Congress  cer- 
tainly did  not  intend  to  pass  the  limited  registration 
law  which  such  a  construction  would  imply,  the  whole 
legislation  must  fail  as  being  void  for  want  of  consti- 
tutional authority.     lb. 

In  criminal  cases,  the  jury,  having  the  legal  power 
finally  to  dispose  of  a  case  by  a  verdict  of  not  guilty, 
notwithstanding  the  charge  of  the  Court,  are  the 
judges  of  the  law  as  well  as  of  the  evidence.  Kane  v. 
Commonwealth,  149. 

In  such  cases  the  instructions  of  the  Court,  while 
they  furnish  the  best  evidence  of  what  the  law  is,  and 
may  well  be  accompanied  by  recommendations  why 
they  should  be  so  received  by  the  jury,  ought  to  be 
nothing  more  than  arguments  addressed  ad  verecun- 
diam.     lb. 

The  provision  in  the  Constitution  of  1874,  for  a  writ 
of  error  in  criminal  cases,  does  not  alter  the  rule  that 
the  jury  are  judges  of  the  law  in  such  case.     lb. 

The  Act  of  May  13,  1871,  providing  a  method  by 
which  purchasers  of  lands  in  Schuylkill  County  at 
sheriflTs  sale  may  obtain  summary  possession  of  the 
same,  is  not  unconstitutional.  It  in  no  respect  im- 
pairs the  right  to  trial  by  jury  of  any  question  which 
the  defendant  is  entitled  to  have  submitted  to  a  jury. 
Wyncoop  r.  Cooch,  53. 

The  Act  of  April  8,  1851,  conferring  on  the  Board  of 
Port  Wardens  jurisdiction  of  controversies  as  to  wharf- 
age between  owners  of  adjoining  wharves,  dealing  as 
it  does  with  statutory  right«,  is  not  in  derogation  of 
the  right  of  trial  by  jury.     Simpson  v.  Neill,  86. 

The  Act  of  May  1,  1861,  authorizing  in  certain 
counties  trials  of  certain  oflfences  before  a  justice  of 
the  peace  and  a  jury  of  six,  is  plainly  unconstitutional, 
and  an  acquittal  upon  a  trial  for  larceny  before  a 
justice  and  a  jury  of  six  under  that  act,  is  not  plead- 
able in  bar  of  a  second  indictment.  Commonwealth  r. 
Eagles,  324. 

The  Constitution  of  1874  is  to  be  regarded  as  an 
amendment  of  the  existing  Constitution,  not  as  a  new 
Constitution.  All  laws  in  force  at  the  time  of  its  adop- 
tion, not  inconsistent  therewith,  continue  as  if  the 
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Constitution  had  not  been  adopted.     County  of  Alle- 
gheny 17.  Gibson,  441. 

The  Act  of  1841,  imposing  upon  certain  municipali- 
ties liability  for  property  destroyed  by  rioters,  is  not 
in  contravention  of  any  constitutional  provision.     lb. 

The  constitutional  provision  against  special  legisla- 
tion is  purely  prospective ;  it  does  not  repeal  prior 
special  laws.     lb. 

When  a  corporation,  chartered  prior  to  the  Consti- 
tution of  1874,  accepts  the  benefit  of  any  legislation 
subsequent  to  the  Constitution,  it  becomes  subject 
to  ail  the  provisions  of  the  Constitution  without  th« 
formal  acceptance  prescribed  by  the  Act  of  June  5, 
1874.  (C.  P.)  Duncan  r.  Pennsylvania  R.  R.  Co., 
551. 

Where  a  building,  owned  by  a  corporation  organ- 
ized for  purposes  of  purely  public  charity,  is  usckI 
partly  for  the  purposes  mentioned  and  partly  for 
producing  an  income  by  renting  portions  of  it  for 
stores,  the  assessment  is  to  be  apportioned,  and  taxes 
are  payable  only  on  such  i)ortion  of  the  building  as 
is  used  for  business  purposes.  (C.  P.)  Young  Men's 
Christian  Assoc,  v.  Donohugh,  208. 

The  Young  Men's  Christian  Association  is  an  insti- 
tution of  purely  public  charity.     lb. 

An  Act  of  Assembly  providing  that  a  corporation 
may  call  a  meeting  of  its  bondholders  and  stockholders, 
and  authorizing  them  to  adopt  a  plan  to  relieve  th^ 
company  from  financial  embarrassment,  which  plan 
shall  be  binding  upon  all  stockholders  and  bondholders 
who  do  not,  within  three  months  of  the  meeting,  sig- 
nify their  dissent  in  writing,  is  unconstitutional  in 
that  it  impairs  the  obligation  of  a  pre-existing  con- 
tract, and  the  plan  adopted  at  such  meeting  is  not 
binding  upon  a  bondholder  who  fails  to  signify  his 
dissent  therefrom,  even  though  he  had  full  knowledge 
of  the  meeting  and  its  proceedings.  (C.  P.)  Gilfillan 
V,  Union  Canal  Co.,  179. 

The  provision  in  the  Constitution  of  1874,  that 
owners  of  property  injured,  as  well  as  of  that  taken  by 
the  exercise  of  the  right  of  eminent  domain,  shall  re- 
ceive compensation,  is  binding  upon  pre-existing  cor- 
porations as  well  as  those  subsequently  chartered.  It 
impairs  the  obligation  of  no  contract,  but  only  gives 
a  remedy  which  did  not  previously  exist.  Per  Habs, 
P.  J.     (C.  P.)     Duncan  r.  Penna  R.  R.  Co.,  551. 

The  Act  of  April  2,  1872,  providing  for  the  adoption 
of  children  by  deed,  does  not  give  validity  to  a  deed 
of  adoption  executed  in  1863,  by  a  person  who  died 
prior  to  the  passage  of  the  Act,  and  whose  estate  had 
vested  in  his  heirs.  Such  divesting  of  a  vested  estate 
by  subsequent  legislation  would  be  an  impairment  of 
the  obligation  of  contracts  within  the  meaning  of  the 
Constitution.     Ballard  t?.  Ward,  254. 

An  action  of  covenant  lies  against  the  vendee  of  land 
who  has  taken  it  subject  to  a  ground-rent  prior  to  the 
Act  of  June  12,  1878.  That  act  is  not  retroactive 
upon  rights  vested  prior  to  its  passage.  (C.  P.)  Mil- 
ler V.  I^ern,  504. 

Art.  III.  §  7  prevents  the  classification  of  dties  or 
counties  except  by  population.  Geographical  distinc- 
tions cannot  be  resorted  to  without  coming  in  conflict 
with  the  constitutional  provision  against  special  legis- 
lation.    Commonwealth  v.  Patton,  6. 

The  oonstitutional  provision  against  the  increase  of 
municipal  debts  cannot  be  invoked  against  parties 
seeking  to  recover  a  judgment  against  a  municipality 
for  injuries  suff'ered  through  the  negligence  or  wrong- 
ful act  of  the  municipality  or  its  servants.  County  of 
Allegheny  v,  Gibson,  441. 

The  oonstitutional  provision  against  the  increase  ci 
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maniripal  debU  cannot  be   invoked  by  the  city  of 
Pittsburgh  as  a  defence  to  a  suit  upon  bonds  issued 
prior  to  the  adoption  of  the  Constitution,  for  street 
improTement  purposes.     CommHh  v,  Pittsburgh,  409. 

The  assessment  of  a  tax  against  rural  property  for 
improving  highways  according  to  the  **  front  foot  rule,'* 
is  unconstitutional ;  hence,  upon  the  trial  of  a  scire 
facias  issued  upon  a  claim  filed  for  paving  in  front  of 
such  property,  the  defendant  is  entitled  to  show  that 
the  work  was  not  called  for  by  any  reason  save  as  a 
public  improvement.  Craig  r.  City  of  Philadelphia, 
117. 

CONTRACT.  What  words  import  consideration. 
An  agreement  in  writing  expressed  to  be  **for  value 
received,"  whereby  D.  promises,  one  year  after  his 
death,  to  pay  to  the  order  of  K.,  one  city  bond  of 
$1500,  is  not  a  testamentary  paper,  but  a  non-nego- 
tiable promissory  note,  for  which  the  words  *'  value 
received"  import  a  consideration.  (0.  C.)  Dewald's 
EsUte,  422. 

Invalid  consideration.  Where  the  consideration 
of  a  promissory  note  is  a  promise  by  the  payee  to  ab- 
stain from  prosecuting  the  son  of  the  maker  for 
forgery,  the  note  is  void.  National  Bank  of  Oxford  t;. 
Kirk,  25d. 

The  maker  of  a  note  discounted  by  a  bank  in  viola- 
tion of  its  charter,  in  that  the  bank  had  loaned  to  the 
maker  a  sum  greater  in  amount  than  one-tenth  of  its 
capital  stock,  cannot  relieve  himself  from  liability 
in  a  suit  against  him  by  the  bank,  upon  this  ground. 
The  charter  provision  is  directory,  and  was  intended 
for  the  protection  of  the  bank,  not  as  a  means  of  en- 
abling those  to  whom  the  bank  makes  injudicious 
loans,  to  escape  from  the  payment  of  their  just  debts. 
Stephens  v,  Monongahela  National  Bank,  491. 

Stock-gambling  transactions  in  stocks  by  way  of 
margins,  settlement  of  differences,  and  payment  of  the 
gain  or  loss,  without  any  intention  to  deliver  the 
stock,  are  mere  wagers,  and  cannot  be  made  the  basis 
of  an  action  at  law.     North  r.  Phillips,  151. 

A  broker  who  advances  his  own  money  to  settle  the 
losses  suffered  by  his  principal  in  stock  gambling,  can- 
not recover  from  the  principal  the  amount  thus  loaned. 
There  is  no  distinction  recognized  in  Pennsylvania  be- 
tween actions  between  principals  to  recover  differ- 
ences on  wagering  contracts  relative  to  the  price  of 
stocks,  and  an  action  by  a  broker  against  his  princi- 
pal for  the  recovery  of  money  loaned  to  pay  those 
differences.     (C.  P.)     Thomas  r.  Smith,  390. 

A  secret  agreement  between  an  agent  employed  to 
purchase  and  the  vendee  that  such  agent  shall  receive 
a  share  of  the  profits  of  the  sale,  renders  the  contract 
fraudulent  and  voidable,  and  it  cannot  be  enforced 
against  the  purchaser.  Ritter  v,  Lehigh  Valley  R.  R. 
Co.,  122. 

A  conditional  subscription  toward  the  establish- 
ment of  an  uncertain  charity  at  an  uncertain  time 
cannot  be  enforced  against  the  estate  of  a  decedent. 
(O.  C.)     Baird's  Estate,  439. 

Conaidaration.  The  payment  of  usurious  interest 
after  a  debt  becomes  due  is  not  a  valid  consideration 
for  an  agreement  to  give  time.    Shaffer  v.  Clark,  459. 

Though  one  who  voluntarily  assumes  to  do  some- 
thing without  consideration  be  not  liable  for  non-feas- 
ance, yet  if  he  does  anything,  he  is  bound  to  do  it 
rightly  according  to  his  agreement.  Fairlamb  v. 
Hempshire,  92. 

Mutual  promises  are  in  themselves  a  sufficient  con- 
sideration to  uphold  an  agreement.  Hence,  where  a 
number  of  persons  agree  to  subscribe  the  amounts  re- 
spectively affixed  to  their  names,  upon  the  express  con- 
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dition  that  none  of  the  subscriptions  shall  be  binding 
unless  $6000  be  subscribed  before  a  certain  date,  and 
it  appears  that  the  condition  has  been  fulfilled,  the 
amount  of  his  subscription  can  be  recovered  from  the 
estate  of  a  subscriber  who  dies  before  paying.  (C.  P.) 
Hart's  Estate,  162. 

A  party  may  sue  on  a  promise  made  on  sufficient 
consideration  for  his  use  and  benefit ;  though  it  be 
made  to  another  and  not  to  himself.  Merriman  v. 
Moore,  425. 

A  principal  can  maintain  an  action  against  the  Re- 
corder of  Deeds  upon  a  false  certificate  of  search  issued 
to  the  conveyancer  or  agent  of  the  plaintiff.  Peabody 
Building  Asso.  r.  Houseman.  193. 

Contraota  by  pnblio  offloera.  The  Act  of  April 
11,  1862,  prescribing  that  school  teachers  can  be 
selected  only  by  a  vote  of  the  school  board,  is  to  be 
strictly  followed,  and  a  contract  made  by  the  president 
and  secretary  of  the  board  cannot  be  enforced.  School 
District  of  Denison  r.  Padden,  220. 

Entire  or  aeverable.  A  contract  for  the  delivery  of 
50,000  tons  of  coal  per  annum  in  monthly  instalments, 
interpreted  to  be  severable  and  not  entire.  Scott  v. 
Kittanning  C^al  Co.,  289. 

Where  there  has  been  part  performance  of  a  sever- 
able contract,  and  the  thing  received  has  been  paid 
for  and  consumed,  the  fact  that  another  article  was 
substituted  for  that  contracted  for  does  not  give  the 
right  to  rescind  ;  the  appropriate  remedy  is  by  set-off 
or  action  for  damages.     lb. 

Right  of  married  woman  to  sue  for  breach  of  con- 
tract. See  HusBAim  and  Wipe.  Freeman  v,  Walsh, 
296. 

Disabilities  of  infants.  See  Infant.  Anwalter  v. 
De  Haven,  311.     People's  Bank  v,  Spering,  435. 

See  Insuranck. 

CONTRIBUTORT  NEGLIGENCE.  See 
Nbolioencb. 

CONVERSION.  Where  real  estate  is  ordered  by 
will  to  be  sold,  the  parties  interested  may  elect  to  take 
the  land  as  such,  and  such  election  may  be  manifested 
by  matters  in  pais.     (0.  C.)     Sterr's  Estate,  35. 

The  mere  fact  that  a  petition  to  the  Orphans'  Court 
for  the  sale  of  lands,  which  otherwise  comes  properly 
within  the  purview  of  the  Act  of  March  29, 1832,  recites 
that  the  petitioners  are  desirous  that  the  land  be  sold 
"so  as  to  bar  any  estate  or  remainder  therein,"  will 
not  of  itself  be  sufficient  to  bring  the  case  within  the 
fifth  section  of  the  Act  of  April  18,  1853,  so  as  to  cause 
the  proceeds  of  the  sale  to  retain  their  character  as 
realty  ;  if  there  be  no  contingent  remainders  or  entails 
(such  as  are  contemplated  by  the  latter  act),  these 
words  are  mere  surplusage,  and  a  conversion  takes 
place.     Wagner's  Appeal,  90. 

See  Will.     Peterson's  Estate,  300. 

CORPORATIONS.  Aft«r  an  application  for  a 
charter  has  been  made  and  refused,  the  petitioners  will 
not  be  given  leave  to  withdraw  their  application.  (C. 
P.)     In  re  Philadelphia  Relief  Association,  146. 

The  Legislature  has  no  greater  power  by  legislation 
to  affect  the  rights  of  bondholders  of  a  corporation  than 
of  the  creditors  of  an  individual ;  hence  a  statute  pro- 
viding for  the  liquidation  of  the  bonds  of  a  canal  com- 
pany by  a  plan  to  which  all  bondholders  will  be  pre- 
sumed to  have  assented  who  do  not  within  three 
months  after  its  adoption  formally  signify  their  dis- 
sent is  unconstitutional.  (C.  P.)  Gilfillan  v.  Union 
Canal  Ck).,  179. 

The  executors  of  a  non-resident  surviving  trustee 
resident  in  a  State  where  the  exeputors  of  a  trustee 
succeed  to  .the  execution  of  a  trust,  are  not  entitled  to 
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a  decree  against  a  Pennsylvania  corporation  upon  a 
bill  in  equity  for  the  transfer  of  stock,  assets  of  the 
trust  estate,  unless  the  cestuis  que  trustent  are  parties 
to  the  proceeding.  Lehigh  Coal  &  Nav.  Co.'s  Appeal, 
106. 

The  president  of  a  corporation,  who  indorses  as 
president  a  promissory  note  given  to  the  corporation, 
and  passes  it  in  payment  of  a  corporation  debt,  is  not 
personally  liable  upon  his  indorsement  to  such  in- 
dorsee.    Seyfert  v,  Lowe,  39. 

A  church  corporation  is  concluded  by  a  decree  entered 
in  a  proceeding  relating  to  the  same  subject-matter 
prosecuted  by  its  members  as  individuals.  Third  Re- 
formed Dutch  Church's  Appeal,  26. 

An  unincorporated  charitable  association  is  a  quasi 
corporation,  not  a  partnerehip.  (0.  C.)  Maguire's 
Estate,  214. 

Execution  against  building  association  stock,  as- 
signed to  corporation  as  collateral  security  for  a  loan. 
See  CossTiTijTioxAL  Law.  BuiLnnta  Association. 
Early  &  Lane's  Appeal,  184. 

Taxation  of  corporations.  See  Taxes  and 
Taxation.  Columbia  Conduit  Co.  r.  Commonwealth, 
489. 

COSTS.  Witnesses  residing  in  Roxborough,  al- 
though within  the  citv  limits,  are  entitled  to  mileage. 
(C.  P.)     Weir  v.  Shaw,  280. 

Where  plaintiflTs  counsel  places  a  case  on  the  trial 
list  before  issue  joined,  the  plaintiff,  although  the  issue 
be  subsequently  determined  in  his  favor,  cannot  recover 
fees  for  witnesses  in  attendance  when  the  case  was 
wrongfully  on  the  list.  (C.  P.)  Dickerson  r.  Labe, 
257. 

Where  service  of  a  writ  of  summons  is  set  aside  upon 
the  ground  that  the  defendant  was  decoyed  into  the 
jurisdiction,  the  costs  of  taking  depositions  in  anpport 
of  the  rule  will  not  be  allowed  against  the  plaintiff. 
(C.  P.)     Sloan  V.  Green,  408. 

Where  a  party,  having  reason  to  believe  that  a 
material  witness  cannot  be  produced  in  court  at  the 
trial,  issues  a  commission  to  another  State  and  takes  his 
testimony,  he  is  entitled  upon  judgment  in  his  favor  to 
tax  as  costs  the  expenses  of  the  commission  as  well  as 
witness  fees  for  the  witness  who  returns  to  the  juris- 
diction, and  is  present  at  the  trial.  (C.  P.)  Bancroft 
r.  Freeman,  64. 

Where  a  claim  is  reduced  to  a  sum  under  $100,  by 
payments  made  after  suit  brought,  the  plaintiff  does 
not  lose  his  right  to  costs.  (C.  P.)  Samuel  v.  Sooit, 
438. 

The  allowance  of  costs  against  an  unsuccessful  de- 
fendant in  a  feigned  issue  under  a  sheriff's  inter- 
pleader is  a  matter  within  the  discretion  of  the  Court. 
Costs  will  be  allowed  in  a  case  where  the  claimant  was 
compelled  to  interplead  without  there  being  reason- 
able ground  of  belief  that  the  goods  belonged  to  the 
defendant  in  the  execution.  (C.  P.)  Bank  v.  Emer- 
son, 392. 

Circumstances  under  which  they  will  not  be  allowed 
in  such  an  interpleader.  (C.  P.)  Dewees  v.  Evans, 
573. 

Costs  in  admiralty  are  given  or  refused  according  to 
the  sound  discretion  of  the  Court.  (U.  S.  C.  C.) 
Lubker  r.  Schooner  A.  H.  Quinby,  409. 

The  question  of  costs,  though  perhaps  not  per  se 
the  subject  of  an  appeal,  is  reviewable  when  a  case  is 
properly  in  the  appellate  court.     lb. 

In  cases  of  salvage,  when  a  libellant  has  refused  a 
tender,  and  subsequently  recovers  only  the  same 
amount  as  was  tendered  him,  he  is  always  chargeable 
with  his  own  costs  which  have  accrued  since  the 
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tender  was  made,  and  generally  with  the  owners'  ooet^ 
also,  unless  there  are  some  special  circumstances  to 
modify  the  rule.     lb. 

Although  it  is  in  the  power  of  the  Court  to  impose 
the  costs  of  an  audit  upon  a  party  ordering  a  fond 
into  court,  the  power  will  not  be  exercised  in  a  case 
where  the  application  for  payment  into  court  was 
made  under  the  advice  of  counsel  who  acted  upon 
reasonable  grounds.  If  parties  desire  to  impose  the 
costs  upon  the  party  ordering  the  fund  into  court,  the 
proper  time  to  raise  the  question  is  before  the  auditor 
before  his  report  is  filed  (C.  P.)  Dinsmore  r.  Davis, 
295. 

Master's  fee,  by  whom  to  be  paid.  See-  Equity. 
Kase  V,  Greenough,  535.  See  Pbacticb.  (Joss  v,  Ger- 
hard, 51. 

.  COUNTIES.  The  county  of  Alleghenv,  under  the 
Acta  of  May  31,  1841,  and  March  20,  1849,  is  liable 
for  the  destruction  of  property  by  riojters  or  a  mob, 
even  though  the  mob  is  of  such  a  size  that  the  civil 
authorities  are  unable  to  cope  with  it,  and  the  State 
military  are  called  in  to  quell  it.  County  of  Alle- 
gheny V,  Gibson,  441. 

All  real  or  personal  property  in  the  county,  includ- 
ing goods  in  transitu  belonging  to  non-residents,  is 
within  the  protection  of  the  Act.     lb. 

A  property  owner  is  not  required  by  the  Act  to  give 
notice  to  the  county  officials  unless  he  has  a  knowl- 
edge of  an  intention  on  the  part  of  the  mob  to  destroy 
his  property,  and  sufficient  time  intervenes  to  give  the 
notice  contemplated.  Such  notice  is  not  necessary 
where  such  officials  already  have  knowledge  of  the 
intention  or  attempt  to  destroy  the  property.     Fb. 

Counsel  appointed  by  the  Court  to  defend  a  pauper 
prisoner  cannot  recover  from  the  county  compensation 
for  professional  services,  nor  for  expenses  incurred  in 
preparation  for  trial.     Wayne  County  r.  Waller,  377. 

The  necessary  expenses  of  the  Supreme  Court,  soch 
as  the  purchase  of  a  law  library,  for  which  no  statu- 
tory provision  is  made,  are  to  be  borne  by  the  county 
in  which  the  Court  is  sitting  at  the  time  they  are  in- 
curred. (C.  P.)  Barrington  r.  City  of  Philadelphia, 
178. 

When  a  new  county  is  erected,  a  **  vacancy"  in  its 
offices  *' happens"  within  the  meaning  of  Art.  IV.  § 
8  of  the  Constitution.     Walsh  r.  Commonwealth,  21. 

Where  the  next  general  election  occurs  within  three 
calendar  months  after  the  proclamation  of  the  new 
county,  an  election  for  county  officers  cannot  be  held 
until  the  second  general  election,  and  the  governor's 
appointees  are  entitled  t6  hold  over  until  the  term  of 
those  who  should  be  chosen  at  such  election.     lb. 

COUPONS.  An  action  either  of  covenant  or  debt 
may  be  maintained  upon  interest  coupons  of  a  corpo- 
ration bond,  but  an  action  upon  the  case  cannot  be 
maintained.  (C.  P.)  Copelandt?.  P.&R.C.&  I.  Co.,  15. 

An  interest  coupon  detached  from  its  bond  is  an  in- 
strument of  writing  for  the  payment  of  money  upon 
which  judgment  can  be  entered  for  want  of  an  affi- 
davit of  defence.  (C.  P.)  Gilmer  v.  P.  &  R.  R.  R. 
Co.,  15. 

Interest  coupons  though  still  attaohed  to  their  bonds 
are  instruments  in  writing  for  the  payment  of  money 
upon  which  judgment  can  be  entered  for  want  of  an 
affidavit  of  defence.  (C.  P.)  Parrish  v,  P.  k  R.  R. 
R.  Co.,  196. 

COURTS.  It  is  within  the  power  of  a  court  to  make 
and  enforce  a  rule  allowing  the  admission  in  evidence 
of  an  instrument  sued  on  without  proof  of  its  execu- 
tion, unless  notice  is  given  to  the  other  side  of  an  in- 
tention to  impeach  it,    Reese  v.  Reese^  275, 
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COURTS — Continued. 

The  Federal  courts  have  not  Jurigdiction  of  an  action 
brought  by  the  executors  of  a  New  Jersey  decedeitt 
against  a  Pennsylvania  defendant,  where  two  of  the 
executors  are  citizens  of  Pennsylvania,  and  two  of 
New  Jersey.  (C.  P.)  Middleton's  Executors  v,  Mid- 
dleton,  144. 

The  State  Court  will  dismiss  a  petition  for  a  removal 
where  the  status  of  the  parties,  as  disclosed  by  the 
record,  does  not  warrant  a  removal.     lb. 

The  Northern  Pacific  R.  R.  Co.,  being  chartered  by 
an  Act  of  Congress,  is  entitled  to  remove  all  actions 
brought  against  it  in  the  State  courts  into  the  Federal 
courts  at  any  time  before  trial  or  final  hearing.  (C. 
P.)     Eby  r.  Northern  Pacific  R.  R.  Co.,  145. 

The  State  courts  have  jurisdiction  over  suits  brought 
against  Federal  officers  to  recover  fe«»s  illegally  exacted 
by  them.     American  S.  S.  C-o.  r.  Young,  393. 

The  State  courts  have  jurisdiction  of  actions  against 
National  banks,  to  recover  usurious  interest  received 
by  them.     Stephens  i\  Monongahela  Bank,  491. 

The  Constitution  of  1874  deprived  the  Supreme 
Court  of  power  to  issue  writs  of  mandamus  to  State 
officers,  and  jurisdiction  in  such  cases  was  not  under 
Article  V.  §  3  of  said  instrument  conferred  by  infer- 
ence on  the  lower  courts.  Commonwealth  r.  Wicker- 
sham,  2ti5. 

The  Act  of  April  7,  1870,  did  not  confer  upon  the 
Court  of  Common  Pleas  of  Dauphin  County  such 
jurisdiction.     lb. 

The  Courts  of  Quarter  Sessions  have  no  power  to 
vacate  streets  laid  out  and  dedicated  to  public  use  in 
incorporated  boroughs ;  such  power  is  confined  to  the 
municipal  authorities.     In  re  Osage  Street,  4CK). 

Although  the  Court  of  Quarter  S«^8ions  has  no 
power  to  issue  the  prerogative  writ  of  mandamus,  it 
has  the  right  to  issue  an  order  in  the  nature  of  a  man- 
damus to  enforce  a  judgment  standing  upon  its 
records.     In  re  Sedgely  Avenue,  1. 

The  Orphans'  (V)urt  has  no  jurisdiction  to  adjudi- 
cate upon  the  claim  of  one  who  asserts  that  a  fund 
there  to  be  distributed  was  not  the  estate  of  the  de- 
cedent.    Braman's  Appeal,  304. 

The  Orphans'  Court  is  a  Court  of  limited  statutory 
jurisdiction,  and  consent  of  the  parties  cannot  confer 
jurisdiction  in  a  case  not  covered  by  the  statute.  (0. 
C.)     Peterson's  Estate,  507. 

Whore  a  testamentary  trust  is  imposed  upon  ex- 
ecutors nomiuatim,  the  Orphans'  Court  and  Court  of 
Common  Pleas  have  concurrent  jurisdiction  ;  but 
where  the  executors  are  trustees  virtute  officii^  the 
jurisdiction  is  exclusively  in  the  Orphans'  Court. 
Anderson  r.  Henzey,  39. 

Liability  of  counties  for  incidental  expenses  of  Su- 
preme Court.  See  Countiks.  (C.  P.)  Barrington  r. 
City  of  Philadelphia,  178. 

COVBNANT8.  What  implied  from  words  •*grant, 
bargain,  and  sell."  An  assessment  on  account  of 
benefit  from  opening  of  street  is  an  incumbrance 
suffered  by  the  grantor,  although  the  municipal  claim 
upon  the  assessment  be  not  filed  until  after  the  exe- 
cution of  the  deed.     (C.  P.)     Trotter  r.  Page,  469. 

Liability  of  landlord  under  the  covenant  for  quiet 
enjoyment.  See  Landlord  aud  Tbnamt.  (C.  P.) 
Lanigan  v.  Kille,  293. 

CREDITOR'S  BILL.  A  bill  filed  by  an  execu- 
tion creditor,  in  aid  of  execution  against  his  judgment 
debtor  and  others  who  have  fraudulently  combined 
with  him  to  oonceal  his  property,  is  riot  multifarious, 
although  there  is  no  averment  of  a  common  conspiracy 
between  all  the  defendants,  and  though  it  is  not  al- 
leged that  each  defendant  was  cognizant  of  the  fraud- 


CRBDITOR'S  Bllil3— Continued. 
ulent  acts  of  any  of  his  co-defendants  other  than  those 
in  which  he   himself  took   part  with   the  judgment 
debtor.     (U.  S.  C.  C.)     Prevost  ??.  Gorrell,  261. 

CRIMES,  CRIMINAL  LAW,  AND  PRO- 
CEDURE. Counsel  appointed  by  the  Court  to  de- 
lend  a  pauper  prisoner  cannot  recover  from  the  county 
compensation  for  professional  services  nor  for  ex- 
penses incurred  in  preparation  for  trial.  Wayne 
County  V.  Waller,  377. 

Where  a  lease  has  been  interlined  to  make  it  con- 
form to  what  was  the  understanding  and  agreement 
of  the  parties  at  the  time  it  was  executed,  such  altera- 
tion, not  being  made  fraudulently  or  to  the  prejudice 
of  another  man's  right,  will  not  support  an  indictment 
for  forijHrv.     Pauli  v.  Commonwealth,  396. 

Bribery.  Attempt  to  bribe  a  member  of  the  legis- 
ture.  Constitutional  provisions  relative  to,  discussed 
by  Pbarsou,  P.  J.,  in  charge  to  grand  jury.  (Q.  S.) 
In  re  Riot-Bill  Bribery  Investigation,  306. 

A  tax  collector  proceeding  under  a  warrant  duly 
granted  by  a  borough  council,  directing  the  collection 
of  a  tax  properly  levied  by  the  borough,  is  not  crimi- 
nally responsible  for  the  collection  of  the  tax  from  a 
person  afterwards  shown  to  have  been  improperly  as- 
sessed by  the  assessor  and  county  commissioners.  Buck 
V.  Commonwealth,  241. 

The  Act  of  May  27,  1841,  is  intended  to  prevent  the 
voluntary  payment  of  illegal  taxes  for  the  evasion  of 
the  election  laws,  and  will  not  support  an  indictment . 
on  a  charge  of  enforcing  an  illegal  payment.     lb. 

A  prisoner  upon  trial  upon  a  charge  of  murder  will 
not  l»e  admittiKl  to  bail  during  the  adjournments  of  the 
Court.     (Q.  S.)     Commonwealth  v  Rusk,  486. 

A  fugitive  from  justice,  afterwards  surrendering  him- 
self, is  not  entitled  to  the  benefits  of  the  **two  tertn'* 
rule.  (Q.  S.)  Commonwealth  v.  Superintendent  of 
the  County  Prison,  359. 

To  support  the  plea  of  autrefois  acquit  in  an  indict- 
ment for  larceny,  the  defendant  must  show  affirma- 
tively that,  on  the  former  trial,  his  lil)erty  was  in  legal 
jeopardy.  If  it  appear  that  the  Court  had  no  jurisdic- 
tion, or  that  there  was  clear  error  which  would  have 
necessarily  required  a  reversal  of  the  sentence  on  a 
writ  of  error,  or  that  an  Act  of  Assembly  under  which 
the  defendant  was  tried  was  clearly  and  palpably  un- 
constitutional, the  plea  of  former  trial  and  acquittal 
is  not  a  bar  of  a  second  indictment  in  the  Quarter  Ses- 
sions for  the  same  offence.  (Q.  S.)  Commonwealth  v. 
Eagles,  324. 

It  is  the  general  rule,  where  a  civil  and  a  criminal 
suit  growing  out  of  the  same  transaction  are  pending 
at- the  same  time,  to  try  the  civil  cause  first,  though  it 
is  entirely  within  the  discretion  of  the  Court.  (Q.  S.) 
Commonwealth  v.  Dickerson,  433. 

In  criminal  cases,  the  burden  of  proof  is  on  the  Com- 
monwealth ;  it  is  error  to  charge  the  jury  that  they 
must  find  a  theory  that  will  lead  to  a  verdict  of  **  not 
guilty"  conclusively,  and  that  will  have  sultstance  to 
it,  not  a  mere  shadow.     Pauli  v.  Commonwealth,  396. 

Right  of  jury  in  criminal  cases  to  judge  both  of  the 
law  and  fact.  See  Cokstitdtiokal  Law.  Kane  v.  Com- 
monwealth, 149. 

DAMAGES,  when  too  remote.  In  an  action 
upon  a  promissory  note,  the  defendant  offered  to  prove, 
as  a  set-off,  that  the  plaintiff  had  agreed  upon  a  given 
consideration  to  satisfy  a  judgment  which  he  held 
against  the  defendant,  that  he  failed  to  do  80»  and  that, 
as  a  consequence,  the  defendant  had  been  unable  to 
I  raise  money  upon  his  property.    The  evidence  yrm  i^ 
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jected  upon  the  ground  that  the  damages  were  too 

remote.     Sloan  r.  Chamberlain,  536. 

Whether  in  any  particular  case  the  damages  are  too 
remote  is  a  question  for  the  Court.     lb. 

Measure  of  damages.  In  cases  of  failure  to  de- 
liver stock  where  the  parties  stand  in  eguali  jure^  and 
there  is  no  fraud  shown,  the  measure  of  damages  is 
the  same  as  for  any  other  marketable  commodity,  t.  e., 
the  value  of  the  stock  on  the  day  when  it  should  have 
been  delivered,  with  simple  interest.  North  v.  Phillips, 
151. 

Where  a  purchaser  or  lessee  of  real  estate  has  been 
evicted,  without  fraud  on  the  part  of  the  vendor  or 
lessor,  the  measure  of  damages  is  the  consideration 
paid.     (C.  P.)     Lanigan  v,  Kille,  293. 

Compensation  is  the  true  criterion  for  damages  in 
actions  for  breach  of  contract,  and  is  ordinarily  at- 
tained by  taking  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  the  contract 
ought  to  have  been  fulfilled,  but  this  measure  is  not 
always  sufficient.     Scott  i\  Kittanning  Coal  Co.,  289. 

A  purchaser  at  sheriff's  sale,  who  fails  to  comply 
with  the  termii  of  sale,  is  liable  for  the  difference  be- 
tween his  bid  and  the  amount  realized  from  a  subse- 
quent sale.     Schoening  v,  Leeds,  243. 

In  an  action  against-  a  corporation  for  negligently 
causing  the  death  of  the  plaintiff's  son,  it  is  error  to 
leave  to  the  discretion  of  the  jury  the  assessment  of 
damages  without  the  application  of  any  rule  of  law. 
Philada.  and  Read.  R.  R.  Co.  v.  Adams,  329. 

In  an  action  against  a  corporation  for  negligently 
causing  the  death  of  the  plaintiff's  son,  a  man  twenty- 
eight  years  of  age,  who,  having  been  unsuocessful  in 
business  upon  his  own  account,  had  returned  to  his 
father's  house  shortly  before  the  accident,  and  at  the 
time  of  his  death  was  assisting  his  father  in  busi- 
ness without  compensation,  there  was  evidence  that 
the  son  intended  to  remain  with  his  father,  and  that 
his  services  were  of  value  to  him ;  the  question  was 
left  to  the  jury  whether  there  was  a  reasonable  expecta- 
tion of  pecuniary  advantage  accruing  to  the  plaintiff 
which  was  defeated  by  the  death  of  the  son.  North 
Penna.  R.  R.  Co.  v.  Kirk,  473. 

In  such  an  action  it  cannot  be  shown  in  mitigation 
of  damages  that  the  parents  had  received  the  amount 
of  a  policy  of  life  insurance  taken  out  by  them  upon 
their  son's  life.     lb. 

Measure  of  damages  in  ejectment.  See  Ejectment. 
Carman  v.  Beam,  453. 

Damages  for  injury  to  fishery.  See  Fishbby.  Tini- 
cum  Fishing  Co.  v.  Carter,  322. 

Damages  for  opening  roads,  power  of  Quarter  Ses- 
sions to  enforce  payment  of,  by  mandamus.  See  Roads, 
UioHWATS,  ANP  Bridges.  In  re  Sedgley  Avenue,  1.  See 
Kmikbnt  Domain. 

DEBTOR  AND  CREDITOR.  Wages  of  labor 
earned  aud  due  to  a  citizen  of  Pennsylvania  may  be 
attached  for  a  debt  in  another  State  where  no  law 
exists  prohibiting  the  attachment  of  wages.  Bolton  v, 
Penna.  Co.,  155. 

In  a  suit  in  Pennsylvania  by  the  defendant  in  the 
attachment  against  the  garnishee,  it  is  not  necessary 
that  the  affidavit  of  defence  should  allege  notice  by  the 
garnishee  to  the  defendant  in  the  attachment.     lb. 

Whether  a  person  holding  personal  property  in 
pledge  for  money  loaned  can  retain  such  property  as 
security  for  advances  subsequently  made,  depends 
upon  the  understanding  and  agreement  of  the  parties 
at  the  time  such  subsequent  advances  were  made. 
James  r.  Harper,  58. 


DEBTOR  AND  CREDITOR— Con(inue</. 

Retention  of  possession  by  vendor,  when  fraudulent 
as  to  creditors.    Adams  Express  Co.  r.  Lyons,  421. 

See  Surety. 

DECEDENTS'  ESTATES.  A  promise  in  writ- 
ing to  pay,  one  year  after  the  death  of  the  promisor, 
one  city  bond  of  $1500,  is  not  a  testamentary  paper, 
but  a  non-negotiable  promissory  note.  (0.  C.)  De- 
wald's  Estate,  422. 

A  conditional  subscription  to  an  uncertain  charity 
cannot  be  enforced  against  a  decedent's  estate.  (O.  C.) 
Baird's  Estate,  439. 

Claim  for  nursing  decedent  during  a  long  illness  pre- 
ceding his  death  will  not  be  allowed  where  it  appears 
that  claimant  received  a  certain  weekly  sum  fW)m  the 
decedent  during  the  entire  illness.  (0.  C.)  Hiaguire's 
Estate,  214. 

Estate  of  husband,  when  liable  to  wife  for  rents  oal- 
lected  from  the  tenants  of  her  separate  estate.  (O.  C.) 
Hart's  Estate,  162. 

Widow's  olalm.  A  widow,  who  fails  to  claim  her 
exemption  for  ten  years  after  the  death  of  her  husband, 
is  barred  by  her  own  laches.  (0.  C.)  Wallingtou'a 
Estate,  488. 

A  widow  is  not  entitled  to  her  exemption  under  the 
fifth  section  of  the  Act  of  April  14, 1851,  out  of  the  pro- 
ceeds of  the  real  estate  of  her  deceased  husband  in 
preference  to  his  mortgagee  thereof.  Nerpel's  Appeal, 
549. 

Ezdontors  and  administratorB,  rights,  duties, 
and  liabilities  of.  The  Orphans'  Court  cannot  compel 
the  exercise  of  a  power  of  sale  by  executors  in  whom 
the  testator  has  vested  a  discretion.  (0.  C.)  Peter- 
son's Estate,  507. 

Where  a  judgment  belongs  to  a  decedent's  estate, 
the  executors  may,  in  order  to  promote  the  interests  of 
the  estate  and  save  the  security,  purchase  real  estate 
at  a  sheriff's  sale.  In  such  cases  the  title  vests  in 
them  extra  the  will,  and  they  hold  it  not  as  execntors, 
but  as  trustees  for  the  estate.  Chase  i\  Irvin's  Execu- 
tors, 529. 

Purchase  by  administrator  of  the  real  estate  of  his 
decedent.    See  Trustees.     Mayer  v.  Senyard,  224. 

Although  generally  it  is  the  duty  of  an  executor  to 
convert  the  assets  of  an  estate  into  cash,  aud  if  a  trust 
is  imposed  upon  him  to  invest  the  proceeds  in  legal 
securities,  the  rule  is  different  where  the'will  directs 
the  trustee  to  *'  manage  the  estate  carefully  so  as  to 
preserve  and  keep  the  same  productive  of  income." 
In  such  a  case,  where  the  trustee  permits  investments 
of  his  testator  to  remain  unchanged,  he  will  not  be 
liable  for  their  depreciation  in  value.  (0.  C.)  Wil- 
liamson's Estate,  82. 

An  acknowledgment  of  the  estate's  indebtedness  by 
an  administratrix  is  inadmissible  to  establish  a  claim 
against  the  estate.     Orr's  Appeal,  126. 

The  administrator  of  an  insolvent  estate  cannot  by 
his  mere  agreement  bind  the  estate  in  such  a  man- 
ner as  to  take  the  assets  out  of  the  course  of  distribu- 
tion provided  by  law.    James  v.  Harper,  58. 

Judgment  against  an  administrator  de  terris  uple«- 
tatorisy  and  of  assets  quando  acciderunt,  when  not 
granted.     (C.  P.)     Knap  v.  Duncan,  342. 

An  administration  bond  is  not  an  instrument  In 
writing  upon  which  judgment  can  be  entered  for  want 
of  an  affidavit  of  defence.  (C.  P.)  Commonwealth  r. 
Laws,  80, 

To  maintain  a  suit  against  a  surety  upon  an  adminis- 
tration bond,  it  is  not  necessary  that  the  administrator 
should  be  pursued  to  insolvency.  (C.  P.)  Common- 
wealth V,  Wilson,  62. 

Administrator  failing  to  pay  in  aooordanoe  with  the 
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order  of  the  Court  may  be  attached  for  contempt ;  cir- 
cumstances under  which  his  discharge  from  custody 
will  be  ordered.     (O.  C.)     Stevenson's  Estate,  65. 

Distribution.  In  a  proceeding  for  distribution  in 
the  Orphans*  Court  no  one  can  claim  but  through  the 
decedent  as  creditor,  legatee,  or  next  of  kin.  Braman's 
Appeal,  304. 

The  personal  estate  of  a  decedent  is  the  primary 
fund  for  the  payment  of  all  debts,  and  a  judgment 
which  was  a  lieu  on  the  real  estate  of  the  decedent  in 
his  lifetime  is  entitled  to  share  prorata  with  the  unse- 
cured debts  in  its  distribution.     Mason's  Appeal,  9. 

For  purposes  of  distribution,  there  is  no  distinction 
between  solvent  and  insolvent  estates ;  the  order  of 
paying  the  dobts  is  the  same  in  both  cases.     lb. 

Where  land  is  devised  by  a  father  to  one  of  his  six 
children,  *'  he  to  pay  for  it  $5500,"  the  latter  sum  to 
be  equally  divided  among  his  other  children,  no  dis- 
position being  made  of  the  personal  estate,  or  for  the 
payment  of  debts,  on  deficiency  of  the  personal  estate 
to  pay  the  debts,  the  devise  and  the  legacies  must 
abate  pro  rata.    Qrim's  Appeal,  517. 

Under  what  circumstances  a  wife  can  recover  from 
the  estate  of  her  husband  rents  of  her  separate  estate 
collected  by  him  during  his  lifetime.  (0.  C.)  Bards- 
ley's  Estate,  48. 

The  statutory  right  of  a  widow  to  elect  not  to  take 
tinder  her  husband's  will  is  purely  personal,  and  if 
she  dies  without  having  exercised  it  her  heirs  or  per- 
sonal representatives  cannot  make  such  election.  Cro- 
zier's  Appeal,  197. 

Where  a  widow  elects  to  take  against  the  will  of  her 
husband,  the  proceeds  of  real  estate  sold  under  a  direc- 
tion in  the  will,  so  far  as  her  interest  in  them  is  con- 
cerned, are  to  be  regarded  as  land.  (0.  C.)  Hart's 
Estate,  162. 

Under  the  Act  of  April  27,  1855,  the  children  of  de- 
ceased uncles  and  aunts  of  an  intestate  take  per  stirpes 
the  share  to  which  their  parents,  if  living,  would  have 
been  entitled,  and  not  per  capita.    Hayes's  Appeal,  11. 

Counsel  fees,  when  not  payable  out  of  the  estate. 
(0.  C.)     Gray's  Estate,  542. 

CommissionB.  Where  the  assets  of  an  estate  must 
be  converted  in  order  to  effect  a  settlement,  the  executor 
is  entitled  to  his  full  commission  of  five  per  cent.,  even 
though  at  the  time  of  the  adjudication  the  assets  re- 
main unconverted.  But  where  a  portion  of  the  estate, 
which  will  pass  to  the  residuary  legatee,  consists  of 
indebtedness  due  by  such  legatee,  upon  their  amount 
two  and  one  half  per  cent,  will  be  allowed  as  a  com- 
mission.    (0.  C.)     Dewald's  Estate,  422. 

Where  owing  to  the  complicated  nature  of  the  busi- 
ness in  winding  up  an  estate  it  becomes  necessary  to 
employ  several  clerks  to  facilitate  the  business,  this 
will  not  cause  a  reduction  of  the  commissions  allowed 
to  the  executors.     (0.  C.)     Hart's  Estate,  162. 

See  Escheat.   Intestatbs.   Ohphans' Coukt.   Wills. 

DEED.  A  material  alteration  of  a  deed,  if  made 
by  a  stranger,  will  not  affect  the  validity  of  the  instru- 
ment. An  immaterial  alteration,  even  if  made  by  a 
party  thereto,  or  his  agent,  does  not  invalidate  the 
instrument,  or  make  it  inadmissible  as  evidence. 
Robertson  t\  Hay,  546. 

Construction  of  a  deed  granting  a  right  of  fishery. 
Harvey  r.  Vandegrift,  481. 

In  the  absence  of  statutory  enactment  requiring  the 
Recorder  of  Deeds  to  record  certain  instruments  of 
writing  in  a  particular  book,  such  instruments  are 
properly  recorded  in  any  of  the  books  kept  by  him, 
and  a  mortgage  or  a  builder's  contract  is  validly  re- 
corded although  recorded  in  the  deed  book*  Olading 
r.  Frick,  134. 


DEED —  Continued, 

A  deed  is  in  contemplation  of  law  recorded  when  it 
is  left  for  record  at  the  recorder's  office,  and  is  valid 
notice  from  that  time,  though  it  be  recorded  in  the 
wrong  book,  and  omitted  from  all  the  deed  and  mort- 
gage indices.     CroU  i\  Thomas,  138. 

DEVISE.  A  batement  of,  upon  deficiency  of  assets. 
See  Decbdbntb'  Estates.     Grim's  Appeal,  617. 

DISTRIBUTION.     See  Decedents'  Estates. 

DIVORCE.     See  Husband  and  Wipe. 

DOCKAGE.  See  Wharves  and  Docks.  Easby 
r.  Patterson,  219. 

DONATIO  CAUSA  MORTIS.  Wliat sufficient 
evidence  to  sustain.    (0.  C.)    McCarven's  Estate,  261. 

DOWER.  See  Decedents'  Estates.  Husband 
AND  Wipe. 

DURESS.  See  Contract.  Illegal  consideration. 
National  Bank  of  Oxford  v.  Kirk,  256. 

What  not  evidence  of.     Heysham  v.  Dettre,  207. 

EASEMENT.  The  pendency  of  an  action  of  tres- 
pass to  determine  the  validity  of  a  claim  to  a  right  of 
way  prevents  the  party  claiming  such  right  from  en- 
joying such  peaceable,  quiet,  and  adverse  possession  of 
the  same  as  can  be  made  the  basis  of  title  to  the  ease- 
ment by  prescription.     Workman  v.  Curran,  101. 

A  privilege  or  servitude  annexed  to  a  property  in 
favor  of  an  adjoining  property  must  be  palpable  and 
manifest,  and  notoriously  permanent  in  its  character. 
Where  an  examination  of  the  premises  would  show 
nothing  more  than  a  mere  temporary  arrangement  for 
the  convenience  of  tenants,  a  sheriff's  vendee  will  take 
the  property  free  from  the  burden  of  such  an  arrange- 
ment.    Adams's  Appeal,  86. 

See  Alley- Way.  Equity.  (C.  P.)  Meyer  i;.  Young, 
60. 

EJECTMENT.  A  tender  of  unpaid  purchase 
money  is  not  a  prerequisite  to  an  ejectment  by  an 
equitable  vendee  where  the  vendor,  claiming  under  an 
adverse  title,  intrudes  on  the  lawful  possession  of  his 
vendee.     Chase  v,  Irvin's  Executors,  529. 

The  admissibility  of  the  record  of  a  prior  ejectment 
as  persuasive  evidence  on  the  question  in  issue  de- 
pends upon  whether  the  same  title  was  passed  upon 
in  that  action.     lb. 

In  an  ejectment  by  one  of  four  heirs,  a  general  ver- 
dict for  the  entire  tract  in  favor  of  the  plaintiff  will 
not  be  set  aside  upon  writ  of  error  when  no  exception 
to  the  form  of  the  verdict  was  taken  at  the  trial.  Hess 
V,  Gourley,  157. 

In  an  ejectment  upon  an  overdue  mortgage  a  con- 
ditional verdict  is  erroneous.     Bower  v.  Fenn,  431. 

In  an  equitable  ejectment  one  verdict  and  judgment 
are  conclusive  of  the  title.  (C.  P.)  Winpenny  v, 
Winpenny,  112. 

An  equitable  ejectment  is  one  adjudged  and  deter- 
mined upon  equitable  principles.     lb. 

Mesne  profits  are  recoverable  in  an  action  of  eject- 
ment, although  the  plaintiff  had  acquired  the  legal 
title  and  possession  after  suit  brought ;  he  must,  how- 
ever, show  that  the  title  was  in  him  at  the  time  from 
which  he  seeks  to  recover  the  profits.  Carman  v. 
Beam,  453. 

ELECTION.     See  Decedents'  Estates. 

ELECTIONS.  Although  the  contingency  be  not 
expressly  provided  for  by  the  Act  of  Assembly,  either 
party  may  contest  when  a  tie  vote  is  returned.  Erd- 
man  v.  Barrett,  340. 

In  a  contested  election  proceeding,  the  proper  par- 
ties are  the  candidates  voted  for  at  the  election  which 
is  the  subject  of  the  contest.  The  incumbent  of  the 
office,  although  he  holds  his  office  until  his  successor 
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is  qualified,  is  not  a  proper  party  to  the  proceeding. 

Erdmaii  r.  Barrett,  340. 

EMINENT  DOMAIN.  Althoagli  land  which 
has  been  taken  under  the  right  of  eminent  domain 
for  a  public  use  may  again  be  taken  by  virtue  of  the 
same  right  and  appropriated  to  any  purpose  in  which 
the  community  is  interested,  an  intention  so  to  re-ap- 
propriate land  will  not  be  imputed  to  the  Legislature, 
unless  it  is  distinctly  expressed,  or  is  a  necessary  in- 
ference from  the  nature  of  the  grant.  (C.  P.)  Duncan 
V.  Penna.  R.  R.  Co.,  551. 

Corporations  chartered  prior  to  the  Constitution  of 
1874,  as  well  as  those  since  chartered,  are  to  make  full 
compensation  to  the  owners  of  property  injured,  as  well 
as  taken,  by  the  exercise  of  the  right  of  eminent  do- 
main,    lb. 

Damages  cannot  be  recovered  for  injury  to  a  fishery 
by  the  erection  of  a  bank  and  wall  under  the  authority 
of  the  State  to  keep  out  the  overflow  of  water.  Tini- 
cum  Fishing  Co.  r.  Carter,  322. 

Such  damages  are  purely  consequential,  and  the 
constitutional  provision  as  to  compensation  does  not 
apply.     lb. 

See  Constitutional  Law.  Damages.  Railroads. 
Roads,  Highways,  and  Bridges. 

EQUIT7.  The  proper  construction  of  a  deed  is 
not  a  subject  of  equitable  jurisdiction,  and  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  a  Court  of  Equity 
cannot  undertake  its  reformation.  Grubb  t\  Grubb, 
349. 

When  a  person  not  a  tenant  in  possession  but  pos- 
sessing a  right  to  dig  ores  takes  more  than  his  right 
calls  for.  he  commits  neither  waste  nor  trespass,  and  it 
is  not  within  the  province  of  a  Court  of  Equity  to  re- 
strain him  by  injunction.     lb. 

In  such  cases  equity  will  not  decree  an  account 
where  the  items  are  a  mere  matter  of  charge  for  a  cer- 
tain number  of  tons  of  ore,  with  no  entries  on  the  other 
side.     lb. 

Where  the  jurisdiction  of  a  Court  of  Equity  has  at- 
tached to  a  case,  the  Court  has  power  to  decree  such 
relief  as  will  completely  settle  the  rights  of  the  par- 
ties.    Early  and  Lane's  Appeal,  184. 

The  erection  of  frame  buildings  within  the  city  of 
Philadelphia  contrary  to  the  Ordinance  of  April  11, 
18b'3,  will  be  restrained  by  injunction.  (C.  P.)  Horst- 
man  r.  Young,  309. 

The  Chief  Commissioner  of  Highways  will  not  be 
enjoined  from  severing  a  sewer  connection  improperly 
made.     (C.  P.)     Assay  r.  Baldwin,  lb"0. 

Injunction  to  restrain  building  upon  ground  claimed 
as  an  alley-way.     (C.  P.)     Meyer  v.  Young,  60. 

Injunction  to  stay  waste.  (C.  P.)  Dunlap  v.  Rid- 
dell,  4G6. 

Injunction  to  restrain  building  of  elevated  railroad 
by  the  Pennsylvania  R.  R.  Co.,  when  not  granted. 
(C.  P.)     Duncan  v.  Penna.  R.  R.,  551. 

The  power  to  enjoin  is  one  that  should  not  be  exer- 
cised except  to  prevent  some  act  which  is  clearly  con- 
trary to  law,  and  in  a  doubtful  case  a  diancellor  should 
stay  his  hand.     lb. 

Injunction  to  restrain  infringement  of  trade-mark. 
See  Trade-mark.     (C.  P.)     Sheppard  v,  Stuart,  498. 

Bill  to  remove  cloud  upon  title.  (U.  S.  C.  C)  Pre- 
vost  V.  Healy,  '263. 

Where  trust  property  of  a  character  which  passes 
by  delivery  is  in  the  hands  of  a  de  facto  trustee  against 
whom  a  bill  for  an  account  has  been  filed  by  the  right- 
ful trustee,  the  Court  will  appoint  a  receiver,  though 
no  fraud  or  misconduct  of  the  respondent  be  alleged. 
(C.  P.)    Fidelity  Co.  v.  Huber,  278, 
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Where  an  ejectment  is  pending  involving  the  title  of 
oil  lands  from  which  the  oil  is  being  taken  by  the  de- 
fendants from  a  flowing  well,  a  receiver  of  the  oil  will 
be  appointed  by  the  Court,  unless  the  defendant*  enter 
security  to  pay  the  plaintiff  whatever  may  be  found 
due  him  as  mesne  profits  upon  the  determination  of 
the  ejectment.     (C.  P.)     Dunlap  r.  Riddell,  466. 

Under  what  circumstances  a  trust  fund  can  be  fol- 
lowed.    (C.  P.)     People's  Bank  r.  Spering,  435. 

A  joint  judgment  debtor  who  has  been  forced  to  pay 
the  whole  debt,  and  who  subsequently  shows  that  he 
was  in  fact  only  a  surety  in  the  joint  judgment,  is  not 
entitled  to  be  subrogated  to  the  rights  of  the  creditor 
in  the  judgment  as  against  subsequent  judgment  cr«?d- 
itors,  unless  he  has  exercised  due  diligence  in  having 
the  judgment  assigned  to  his  use.  Gring's  Appeal,  64. 

Cestuis  que  trustent  must  be  made  parties  defendant 
to  a  bill  by  the  executors  of  a  non-resident  trustee 
against  a  corporation  for  the  transfer  of  corporate  stock. 
Lehigh  Nav.  Co.'s  Appeal,  106. 

A  bill  filed  in  aid  of  an  execution  is  not  multifarious 
because  of  the  joinder  as  co-defendants  of  the  several 
vendees  of  separate  pieces  of  real  estate,  although 
there  be  no  averment  of  a  common  conspiracy  between 
all  the  defendants,  nor  that  each  defendant  was  cog- 
nizant of  the  fraudulent  acts  of  any  of  his  oo-defend- 
ants,  other  than  those  in  which  he  himself  took  part 
with  the  judgment  debtor.  (U.  S.  C.  C.)  Prevost  p. 
Gorrell,  261. 

A  Court  of  Equity  may  require  security  for  oosta 
from  one  applying  to  be  made  a  party  to  the  suit,  and 
may  determine  the  amount  of  the  master's  fee  in  pro- 
ceedings relating  to  such  application.  Kase  v,  Green- 
ough,  535. 

Where  a  master  has  been  appointed  by  the  United 
States  Circuit  Court  to  investigate  the  affairs  of  a  na- 
tional bank  upon  a  creditor's  bill  for  discovery,  the 
master's  costs  and  fees  will  l>e  ordered  to  be  paid  by 
the  receiver  who  has  been  subsequently  appointed  by 
the  Comptroller  of  the  Currency,  it  appearing  that  the 
services  rendered  by  the  master  were  beneficial  to  the 
corporation.     (U.  S.  C.  C.)     McElhenny  i\  Bank,  115. 

Place  of  taking  testimony  of  witness,  when  changed 
to  accommodate  witness.  (U.  S.  C.  C.)  Prevost  r. 
Gorrell,  264. 

ERRORS  AND  APPEALS.  The  constitn- 
tional  provision  for  a  writ  of  error  in  criminal  cases 
does  not  alter  the  rule  that  the  jury  are  judges  of  the 
law  as  well  as  of  the  facts  in  such  cases.  Kane  r. 
Commonwealth,  149. 

Irregularities  in  appointing  arbitrators,  or  in  their 
proceedings  when  apparent  on  the  record,  may  be  cor- 
rected by  writ  of  error,  but  those  which  are  made  ap- 
parent by  extrinsic  proof  can  be  corrected  only  by  the 
Court  below.     Wilcox  v.  Payne,  419. 

The  granting  or  refusal  of  a  tavern  license  is  entirely 
within  the  discretion  of  the  Court  of  Quarter  Sessions 
of  the  proper  county,  and  no  appeal  can  be  taken  from 
their  decree.     Toole's  Appeal,  206. 

At  the  close  of  the  plaintiff's  evidence,  the  defend- 
ants moved  for  a  non-suit  unless  the  Court  should  be 
of  opinion  that  they  would  thereby  be  precluded  from 
offering  any  evidence  if  the  motion  should  be  over- 
ruled. An  expression  of  opinion  by  the  Court  that  the 
defendants  would  be  thereby  so  precluded  cannot  be 
made  the  foundation  of  a  writ  of  error.  North  Penna. 
R.  R.  Co.  V.  Kirk,  473. 

The  Act  of  April  4,  1877,  allowing  an  appeal  from 
the  refusal  to  open  a  judgment  entered  by  confession, 
does  not  apply  whero  the  judgment  so  entered  is  after- 
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wards  revived  by  agreement  of  the  parties.     Lambda 

Appeal,  189. 

The  refusal  of  the  Court  to  strike  oflf  a  judgment  of 
non  pros,  for  want  of  a  narr.,  entered  by  the  Prothon- 
otary  under  a  rule  of  Court,  is  not  assignable  for  error ; 
it  is  a  matter  resting  in  the  sound  discretion  of  the 
Court.     Singer  Manufacturing  Co.  v,  Hackett,  45. 

Neither  the  refusal  of  the  Court  to  strike  a  case 
from  the  list,  nor  its  refusal  of  a  rule  for  a  new  trial, 
is  subject  to  review  upon  a  writ  of  error.  George  r. 
Bell,  110. 

The  exercise  of  jurisdiction  upon  rules  to  open  judg- 
ments entered  on  warrants  of  attorney,  has  always 
been  held  to  be  within  the  sound  discretion  of  the 
Courts.  The  Act  of  April  4,  1877,  providing  for  an 
appeal  to  the  Supreme  Court  in  such  cases,  has  not 
changed  the  law  in  this  respect.  Barley's  Appeal,  515. 
Hockernell  r.  Flickinger,  515. 

On  a  trial  parol  evidence  was  admitted  to  explain 
the  words  of  a  deed.  Its  admission  was  not  assigned 
for  error,  but  the  Court  was  asked  to  charge  the  Jury 
as  matter  of  law  on  the  construction  of  the  words  in 
question.  This  was  equivalent  to  a  motion  to  strike 
out  the  testimony  already  given,  and  the  refusal  of  the 
Court  BO  to  charge  was  error.  Harvey  p.  Vandegrift, 
481. 

In  a  criminal  case  too  great  care  cannot  be  observed 
In  commenting  upon  evidence.  Where  the  Court 
charged  the  jury  erroneously  as  to  the  evidence  par- 
ties had  given,  representing  it  as  more  damaging  to 
the  defendant  than  it  really  was,  judgment  will  be  re- 
versed.    Pauli  V,  Commonwealth,  397. 

A  judgment  will  not  be  reversed  because  of  the  er- 
roneous rejection  of  unimportant  evidence.  Ueysham 
V,  Dettre,  207. 

Where  incompetent  but  prejudicial  evidence  is  ad- 
mitted, and  not  withdrawn  until  after  argument  there- 
on, judgment  will  be  reversed.     Albert  v.  Miller,  477. 

Although  parts  of  a  charge  when  taken  alone  may 
seem  erroneous  and  may  clearly  show  the  opinion  of 
the  Court  as  to  the  questions  of  fact  at  issue,  yet  it  is 
not  error  if  taking  the  charge  as  a  whole  the  questions 
are  fairly  left  to  the  jury.     Reese  w.  Reese,  275. 

On  a  certiorari,  the  Court  will  review  only  what 
actually  appears  on  the  record.     Esling's  Appeal,  76. 

The  findings  of  the  Orphans'  Court  upon  questions 
of  fact  will  not  be  reviewed  unless  the  entire  testimony 
is  brought  up.     D'Arros's  Appeal,  125. 

An  appeal  will  be  dismissed  where  no  exceptions 
have  been  filed  by  the  appellant  in  the  lower  court.  lb. 

Though  the  question  of  costs  is  perhaps  not  per  se 
the  proper  subject  of  an  appeal,  yet  it  is  reviewable 
when  a  case  is  properly  in  the  appellate  Court. 
(U.  S.  C.  C.)    Lubker  v.  Schooner  A.  H.  Quinby,  509. 

On  appeal  in  a  case  of  salvage  the  whole  case — as 
well  the  adjudication  of  the  amount  of  salvage  as  in- 
cidentally the  costs — is  before  the  appellate  Court  for 
review  ;  and  that  tribunal  is  not  bound  by  the  decree 
of  the  Court  below,  but  can  decree  a  greater  or  less 
sum,  or  nothing.     lb. 

Upon  a  reversal  of  a  judgment  by  the  Supreme 
Court,  a  venire/acias  de  novo  is  not  grantable  of  course, 
even  where  the  plaintiflTs  declaration  sets  forth  a 
good  cause  of  action.     Penna.  R.  R.  Co.  v.  Fries,  433. 

It  is  error  for  a  lower  court,  for  the  purpose  of  enforc- 
ing a  decree  of  the  Supreme  Court,  to  engraft  thereon 
an  order  of  restitution  not  contained  in  it.  Hughes's 
Appeal,  518. 

See  Evidence. 

ESCHEAT.  The  Act  of  16  December,  1869,  limit- 
ing the  time  within  which  proceedings  for  an  escheat 


ESCHEAT —  Continued. 

can  be  maintained,  only  applies  to  causes  where  the 
person  for  defect  of  whose  heirs  the  escheat  happens 
dies  in  actual  possession  of  the  property.  Common- 
wealth V.  Naile,  203. 

The  Commonwealth  cannot  enforce  the  escheat  of  an 
interest  in  remainder  until  the  expiration  of  interme- 
diate life  estates.     lb. 

Where  a  trust  under  which  property  sought  to  be 
escheated  has  expired,  and  the  trustee  has  no  active 
duties  to  perform,  an  escheat  may  be  enforced.     lb. 

ESTOPPEL.  A  subscriber  to  the  capital  stock  of 
a  corporation  who  gives  his  demand  note  in  lieu  of  the 
proportion  of  cash  required  to  be  paid  in  under  the 
Act  of  Feb.  19,  1849,  is  not  estopped  from  setting  up 
the  absence  of  such  payment  as  a  defence  to  an  action 
of  assumpsit  brought  upon  his  subscription.  Boyd  v. 
Peach  Bottom  R.  R.  Co.,  351. 

The  bondholder  of  a  corporation  who  fails  to  express 
his  dissent  to  a  plan  of  refunding  its  indebtedness, 
under  an  Act  of  Assembly  which  provided  that  bond- 
holders failing  to  express  their  dissent  within  six 
months  after  the  adoption  of  the  plan  should  Ihj  re- 
garded as  assenting,  is  not  estopped  from  afterwards 
asserting  his  dissent  to  the  refunding  plan.  (C.  P.) 
GilfiUan  r.  Union  Canal  Co.,  179. 

What  evidence  sufficient  to  estop  a  successful  plain- 
tiff in  ejectment  from  claiming  mesne  profits.  Carman 
V.  Beam,  453. 

See  Mortgage.  Gill  v.  Hutchison,  545.  Robertson 
V.  Hay,  546. 

See  CoRPORATiox. 

EVICTION.     See  Landlord  and  Tenant. 

EVIDENCE.  It  is  within  the  power  of  a  Court 
to  make  and  enforce  a  rule  allowing  the  admission  in 
evidence  of  an  instrument  sued  on  without  proof  of  its 
execution,  unless  notice  is  given  to  the  other  side  of 
an  intention  to  impeach  it.     Reese  v.  Reese,  275. 

An  expert  cannot  be  admitted  to  give  his  opinion  as 
to  whether  an  instrument  was  written  by  a  certain 
person  when  his  acquaintance  with  the  person's  hand- 
writing was  obtained  for  l;lie  purpose  of  testifying.    lb. 

Where  the  question  at  issue  is  whether  the  body 
and  signature  of  a  certain  instrument  were  written  by 
the  same  person,  an  expert  may  be  asked  whether  in 
his  opinion  the  two  parts  are  in  the  same  handwriting, 
lb. 

Verbal  declarations  of  a  decedent,  unless  shown  to 
be  part  of  the  res  gestie  are  insufficient  to  establish  an 
advancement.     Merkel's  Appeal,  120. 

The  notes  of  testimony  of  a  witness  taken  before  an 
auditor,  without  any  proof  of  their  genuineness  or 
accuracy,  are  not  depositions  and  are  inadmissible  in 
evidence  as  such.     Matthewson  v,  Wilson,  29. 

Formal  proof  of  a  foreign  law  must  be  made  before 
the  Court  will  take  j  udicial  notice  of  it.  (C.  P.)  South 
V.  Pool,  178. 

Parol  to  vary  writing.  Parol  evidence  is  admis- 
sible to  show  that  a  deed  made  to  one  was  in  fact  a 
conveyance  to  the  grantee  for  the  use  of  himself  and 
his  copartner  as  tenants  in  common. 

Parol  evidence  is  also  admissible  in  rebuttal  to  show 
that  the  property  was  not  held  by  a  tenancy  in  com- 
mon, but  as  partnership  property.  Black  v.  Seipt, 
565. 

The  rule  which  allows  the  giving  of  extrinsic  evi- 
dence to  explain  a  deed  as  to  the  extent  of  the  subject 
sold  has  no  application  where  a  subject-matter  exists 
which  satisfies  the  terms  of  the  instrument  of  convey- 
ance.    Harvey  v.  Vandegrift,  481. 

Parol  evidence  is  not  admissible  to  show  that,  at  the 
time  of  the  execution  of  a  mortgage,  the  mortgagee 
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agreed  to  notify  the  mortgagor  of  the  time  when  the 
interest  should  fall  dae,  for  the  purpose  of  defending 
against  a  scire  facias  issued  upon  the  mortgage  for  non- 
payment of  interest.     (C.  P.)     Gerke  r.  Jacoby,  438. 

Parol  evidence  is  admissible  to  show  a  collateral 
agreement,  between  the  vendor  and  purchaser  of  a 
house,  that  the  gas  fixtures  and  heaters  should  pass 
with  the  house  to  the  purchaser  of  the  latter  under  a 
written  agreement.     Heysham  v.  Dettre,  207. 

Parol  evidence  is  admissible  to  show  that  an  agent, 
whose  duty  it  was  to  take  down  answers  to  questions 
in  the  application  for  a  policy  of  insurance,  had  either 
negligently  or  intentionally  written  an  erroneous  or 
ambiguous  answer.  Smith  r.  Farmers'  Ins.  Co.,  365. 
Kilenberger  v.  Protective  Mutual  Ins.  Co.,  363. 

Parol  evidence  to  reform  written  instruments  must 
be  clear,  precise,  and  indubitable ;  but  these  words 
are  to  be  accepted  with  their  inherent  limitations,  for 
parol  evidence  can  never  be  beyond  all  possible  doubt 
and  controversy.     Spencer  v.  Colt,  333. 

Evidence  of  what  was  said  or  done  at  the  time  of 
executing  a  writing  is  admissible,  but  evidence  to  show 
the  unexpressed  intent,  motive,  or  belief  existing  in  a 
party^s  mind  is  inadmissible.     lb. 

To  render  evidence  of  a  contemporaneous  parol 
agreement  admissible  to  vary  materially  or  contra- 
dict a  writing,  it  must  be  alleged  that  upon  the  faith 
of  the  parol  agreement  the  written  agreement  was 
signed.     Callen  i?.  Lukens,  28. 

Clear  and  precise  parol  testimony  of  what  occurred 
at  the  execution  of  a  written  instrument  is  always  ad- 
missible to  contradict,  vary,  or  even  avoid  that  instru- 
ment, where  it  is  proved  that  but  for  the  oral  stipula- 
tion it  would  not  have  been  executed,  excepting  only 
in  the  case  ot  negotiable  paper.     Hoopes  v.  Beale,  337. 

In  theory  a  record  imports  absolute  verity,  and  as  a 
general  rule  it  should  be  so  regarded  in  practice.  Affi- 
davits or  depositions  to  contradict  it  or  explain  it  away 
are  only  admissible  in  cases  where  to  permit  the  record 
to  stand  would  work  injustice.     Constein  v.  Rice,  355. 

CommisBion  to  taike  l^estimoiiy.  Where  the 
process  of  the  U.  S.  Circuit  Court  is  sought  in  aid  of  a 
commission  issued  from  the  Court  of  another  circuit, 
the  regularity  of  the  proceedings  there  will  not  be  in- 
quired into,  but  witnesses  will  be  compelled  to  answer 
ail  questions  not  privileged.  (U.  S.  C.  C.)  In  r«  C.  C. 
Cole,  114. 

Costs  of  taking  testimony  of  absent  witness  after- 
wards present  at  trial,  when  allowed.  See  Costs. 
(C.  P.)     Bancroft  v.  Freeman,  64. 

Competency  of  w^itnesB.  The  Act  of  April  15, 
1869,  having  made  the  testimony  of  parties  in  their 
own  behalf  competent,  the  unsupported  evidence  of  a 
defendant,  although  positively  contradicted  by  the 
plaintiff,  cannot  be  withheld  from  the  jury.  Shaffer 
r.  Clark,  459. 

The  Act  of  April  15,  1869,  is  an  enabling  statute, 
and  renders  no  one  incompetent  to  testify  who  before 
its  passage  was  competent.     Vidars  Appeal,  159. 

An  executor  is  a  competent  witness  to  disprove  a 
claim  against  the  estate  of  his  testator,  though  the 
claimant  be  dead  and  the  testator,  if  living,  would 
have  been  incompetent.     lb. 

In  a  suit  by  the  administrator  of  the  assignee  of  a 
bond  the  obligor  is  not  a  competent  witness  to  prove 
an  agreement  between  himself  and  the  obligee,  re- 
stricting his  own  liability,  although  the  obligee  be 
living  at  the  time  of  trial.     Hoopes  v.  Beale,  337. 

In  an  ejectment  by  executors  who  bought  in  land  to 
protect  a  judgment  belonging  to  the  estate  of  their  tes- 
tator, the  defendant  is  a  competent  witness,  because 


BYIBBVCB— Continued, 

the  plaintiffs  are  in  fact  trustees  holding  the  land,  not 
executors  within  the  protection  of  the  proviso  in  tfa« 
Act  of  April  15, 1869.   Chase  v.  Irvin's  Executors,  529. 

In  an  action  upon  a  firm  debt  against  the  ezecator 
of  a  deceased  partner,  a  surviving  partner  is,  on  the 
ground  of  interest,  incompetent  as  a  witness  to  prove 
the  partnership.     Hogeboom  r.  Gibbs,  399. 

In  the  statutory  sense,  the  assignor  of  the  thing  or 
contract  is  he  whose  right  therein  or  thereunder,  at  or 
before  the  time  of  decease,  passed  by  his  own  act  or 
by  law  to  a  party  in  the  action.     Hess  r.  Gourley,  157. 

Qu(Bre,  Whether  members  of  an  unincorporated 
beneficial  association  are  competent  to  prove  a  claim 
of  the  association  against  the  estate  of  a  decedent. 
(0.  C.)     Maguire's  EsUte,  214. 

Other  mattera.  If  there  is  evidence  from  which 
the  jury  can  properly  find  a  verdict  for  the  party  on 
whom  the  burden  of  proof  rests,  it  should  be  submit- 
ted ;  if  not,  the  case  should  be  withdrawn  from  the 
jury.     Hyatt  v.  Johnson,  561. 

In  proving  the  defendant's  admissions  from  his 
notice  of  special  matter,  the  plaintiff  must  give  the 
whole  notice  in  evidence ;  but  having  done  so,  he  ia 
not  precluded  from  contradicting  parte  of  the  notioe. 
George  v.  Bell,  110. 

The  plea  of  non-assumpsit  entitles  the  defendant  to 
prove  any  matter  of  defence  springing  from  or  inmie- 
diately  connected  with  the  transaction  sued  on,  and 
impeaching  the  consideration  of  the  contract  averred 
by  the  plaintiff.     Scott  v.  Kittanning  Coal  Co.,  289. 

If  the  defendant  plead  the  general  issue  to  adcnnar- 
rable  count,  the  plaintiff  is  entitled  to  introduce  in 
evidence  the  matters  set  forth  in  the  count,  even 
though  it  would  have  been  the  duty  of  the  Court,  if 
asked,  to  have  charged  that  the  plaintiff  could  not 
recover  on  the  evidence,  and  though  the  evidence  was 
not  admissible  under  the  other  oounte.  Philadelphia 
&  Read.'R.  R.  v,  Ervin,  73. 

Scope  of  examination  in  issues  involving  the  ques- 
tion of  negligence  discussed.     lb. 

Incompetent  evidence  which  strongly  tendB  to  pre- 
judice a  party  and  impair  the  credibility  of  a  witness, 
is  not  deemed  as  effaced  from  the  mind  of  the  jury  by 
its  withdrawal  after  argument  upon  it  by  counsel.  It 
should  be  withdrawn  before  the  argument,  and  inaneh 
a  manner  as  to  leave  it  reasonably  certain  that  it  did 
not  taint  the  relevant  testimony.   Albert  v.  Miller,  477. 

EXECUTION.  The  assignment  of  stock  of  a 
corporation  to  iteelf  as  collateral  security  for  a  loan 
divests  the  title  of  the  assignor  so  far  as  to  prevent  a 
sale  of  it  under  a  fi^fa,  against  the  assignor.  Early 
and  Lane's  Appeal,  184. 

A  fieri  facias  levied  upon  goods  which  belong  to 
trustees  under  a  domestic  attachment  takes  nothing, 
since  the  property  was  in  gremio  legis  at  the  time  the 
execution  issued.     Bradley's  Appeal,  181. 

Exemption.  The  Court  will  not  interfere  with  the 
sheriff  in  allowing  or  refusing  exemption,  unless  for 
some  special  reason  making  an  exceptional  case.  He 
acte  upon  his  official  responsibility,  which  is  r^arded 
as  sufficient  protection  to  the  rights  of  the  parties. 
(C.  P.)     Kiker  v.  Walker,  521. 

The  defendant  may  claim  the  benefit  of  the  exemp- 
tion laws  as  to  property  attached  under  the  Aot  of 
1869,  at  any  time  before  it  is  advertised  for  sale. 
Commands  Appeal,  513. 

The  claim  for  the  benefit  of  the  exemption  laws,  by  a 
defendant  who  is  served  in  an  attachment  execution, 
must  be  made  at  the  term  to  which  the  process  is  re- 
turnable and  before  the  plaintiff  has  filed  his  inter- 
rogatories.    Malany  v.  Entriken,  374. 
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An  administrator  who  fraudulently  appropriates  the 
assets  of  an  estate  cannot  claim  the  benefit  of  the  ex- 
emption laws  upon  a  levy  on  his  own  property  under 
an  execution  issued  upon  a  decree  of  the  Orphans' 
Court  directing  him  to  pay  over  the  embezxled  assets. 
(O.  C.)     Wood's  Estate,  84. 

Interpleader.  The  failure  of  a  claimant  in  an  in- 
terpleader to  give  bond  does  not  cause  him  to  lose  his 
rights,  and  if  the  property  is  sold  the  fund  will  be 
ordered  into  Court  to  await  the  determination  of  the 
interpleader.     (C.  P.)     Barnum  w.  O'Brien,  82. 

A  non-resident  defendant  in  an  interpleader  will 
not  be  required  to  enter  security  for  costs.  (U.S.  C.  C.) 
Goes  V.  Gerhard,  51. 

Goods  in  possession  of  a  claimant  under  a  claim 
property  bond  cannot  be  levied  upon  under  a  magis- 
trate's execution.     (C.  P.)     Ward  r.  Whitney,  95. 

While  an  interpleader  is  pending,  a  warrant  of 
arrest  cannot  be  issued  upon  the  judgment.  For  if  the 
interpleader  should  terminate  in  favor  of  the  plaintiff 
in  the  judgment,  the  sheriff  would  sell  and  thus  satisfy 
the  debt.     (C.  P.)     Fletcher  p.  Freeman,  96. 

Costs  upon  interpleader,  when  allowed  against  exe- 
cution creditor*  See  Costs.  Bank  v.  Emerson,  392. 
Dewees  v,  Evans,  573. 

A  Jieri  facias  against  personal  property  may  be  issued 
by  the  Prothonotary  of  the  C'ourt  of  Common  Pleas 
upon  a  transcript  from  a  magistrate  which  shows  exe- 
cution issued  and  a  return  of  **  nulla  bona.'*  (C.  P.) 
Techner  r.  Karpeles,  258. 

Proceeds  of  sale  of  personalty,  when  ordered 
into  court.  (C.  P.)  Geisel  v.  Jones,  82.  Barnum  v. 
O'Brien,  82.  Kirk  v,  Ruchholdt,  81.  Matthews  v, 
Webster,  81. 

Attachment  ezeontion.  Wages  of  labor  earned 
and  due  to  a  citizen  of  Pennsylvania  may  be  attached 
for  a  debt  in  another  State,  where  no  law  exists  pro- 
hibiting the  attachment  of  wages.  Bolton  t;.  Pennsyl- 
vania Company,  155. 

A  seat  in  the  Philadelphia  Stock  Exchange  is  not 
the  subject  of  an  attachment  execution.  Pancoast  v, 
Gowen,  457. 

After  the  election  by  a  member  of  a  building  asso- 
ciation to  have  his  stock  applied  in  liquidation  of  his 
debts  to  the  association,  an  attachment  execution  upon 
the  stock  only  takes  what  remains  after  the  payment 
of  his  debts  to  the  association.  Early  and  Lane's  Ap- 
peal, 184. 

There  is  no  presumption  of  priority  between  an  as- 
signment for  the  benefit  of  creditors  executed,  and  an 
attachment  execution  issued  upon  the  same  day.  The 
question  is  one  of  fact  to  be  investigated  by  a  jury. 
(C.  P.)     Smethurst  v,  Oppenheimer,  146. 

Where  the  answers  of  the  garnishees  in  an  attach- 
ment execution  against  executors  show  that  a  sum 
greater  in  amount  than  the  judgment  will  be  payable 
to  the  defendant,  judgment  will  be  entered  against  the 
garnishees,  although  their  account  has  not  been  finally 
adjudicated  in  the  Orphans'  Court,  but  no  execution 
can  issue  against  them  until  such  final  adjudication. 
(C.  P.)     Adams  v,  Harland,  129. 

Mandamns  against  City  Treasurer  to  enforce  pay- 
ment of  road  damages.  See  Roads,  Hiohwats,  and 
Bridges.     In  re  Sedgley  Avenue,  1. 

Sale  of  realty.  A  sheriff's  sale  of  realty,  while 
additions  and  repairs  are  being  made,  passes  the 
estate  to  the  purchaser  freed  from  liability  to  mechan- 
ics' claims  for  such  additions  or  repairs  made  prior  to 
the  sale.     (C.  P.)     Eldridge  v.  Madden,  226. 

In  an  action  by  the  sheriff  against  a  purchaser  fail- 
ing to  comply  with  the  terms  of  sale,  the  measure  of 
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damages  is  the  difference  between  the  price  subse- 
quently realized  by  the  sheriff  and  the  sum  which  the 
defendant  fails  to  pay.     Schoouing  v.  Leeds,  243. 

The  fact  that  there  is  a  second  sale,  at  which  a  greater 
sum  is  bid  than  at  the  first,  does  not  help  the  default- 
ing purchaser  at  the  first  sale  unless  the  terms  of  the 
second  sale  are  complied  with.     lb. 

Taxes  are  to  be  paid  out  of  a  fund  produced  by  the 
sale  of  the  right,  title,  and  interest  of  a  defendant  in 
lands  which  had  been  conveyed  by  him  in  fraud  of 
his  creditors  before  the  execution  upon  which  the  sale 
was  made.     Dungan's  Appeal,  252. 

Costs  of  audit,  when  not  imposed  upon  creditor  or- 
dering the  fund  into  Court.  See  Costs.  Dinsmore  t*. 
Davis,  295. 

Upon  the  distribution  of  the  proceeds  of  a  sale  of 
real  estate  under  a  first  mortgage,  the  second  mortgagee 
may  show  that  the  amount  claimed  by  the  first  mort- 
gagee is  excessive  because  it  contains  usurious  inter- 
est.    (C.  P.)    Lennig  v.  Meyer,  325. 

When  purchaser  of  property  at  sheriff's  sale  takes 
it  discharged  from  an  alleged  easement.  See  Basb- 
MBNTv    Adams's  Appeal,  86. 

The  Act  of  May  13, 1871,  providing  a  speedy  method, 
before  a  justice  of  the  peace  and  a  jury  of  six,  for  the 
recovery  of  possession  by  the  purchaser  at  sheriff's  sale 
of  real  estate  in  Schuylkill  County,  is  not  unconstitu- 
tional.    Wyncoop  v.  Cooch,  53. 

Habere  facias  possessionem.  A  writ  of  habere 
facias  possessionem  must  not  contain  a  schedule  of  the 
personalty  upon  the  real  estate  to  be  delivered  to  the 
plaintiff.     (C.  P.)     Herring  v.  Reade,  522. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Drcedbnts'  Estates. 

EXECUTORT  DEVISE.     See  Will. 

EXEMPTION.  See  Attachment  undbb  Act  op 
18G9.     Dbcbdbht's  Eatatbs.     Execution. 

EXPERT  TESTIMONT.  See  Evidence.  Reese 
r.  Reese,  275. 

FEES,  collected  by  the  shipping  commissioner  in 
violation  of  the  Act  of  Congress  and  under  an  errone- 
ous construction  thereof,  may  be  recovered  back  in  an 
action  of  assumpsit.  American  Steamship  Company 
V,  Young,  393. 

FEIGNED  ISSUE.  Interpleader.  See  Exe- 
cution. 

FISHER7.  Damages  to  a  right  of  fishery,  by  the 
exercise  of  the  right  of  eminent  domain  in  the  con- 
struction of  river  banks  under  the  authority  of  the 
Legislature,  cannot  be  recovered  from  the  company 
constructing  the  banks.  Tinicum  Fishing  Co.  v.  Car- 
ter, 322. 

Construction  of  a  deed  conveying  a  fishery.  See 
Dbbd.     Harvey  w.  Vandegrift,  481. 

FIXTURES.  See  Vendor  and  Vendbb.  Hey- 
sham  V.  Dettre,  207.     (C.  P.)     Wilson  r.  Freeman,  33. 

FOREIGN  ATTACHMENT.  The  sheriff's  re- 
turn to  a  writ  of  foreign  attachment  against  real  estate 
must  show  that  it  was  served  upon  the  tenant  in  pos- 
session as  garnishee.     Bryan  v.  Trout,  402. 

Where  a  foreign  attachment  is  served  upon  the  first 
day  of  a  term,  the  plaintiff  is  not  entitled  to  judgment 
for  want  of  an  appearance  until  the  third  succeeding 
term.     (C.  P.)     Shuster  v,  Bonner,  17. 

FRAUD.  A  secret  agreement  between  the  vendor 
and  the  agent  of  a  purchaser,  that  such  agent  shall 
receive  a  share  of  the  profits  of  the  sale,  renders  the 
contract  fraudulent  and  voidable,  and  it  cannot  be 
enforced  against  the  purchaser.  Ritter  v.  Lehigh  Val- 
ley R.  R.  Co.,  122. 
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Retention  of  personal  property  by  vendor,  when 
fraudulent  as  to  creditors.  (C.  P.)  Adams  Express 
Co.  r.  Lyons,  421. 

Purchasp  by  trustee  at  his  own  sale,  See  Tbustbbs. 
Mayer  v,  Senyard,  224. 

See  UsuRT 

FRAUDS,  STATXTPB  OF.  In  order  to  take  a 
parol  gift  of  land  out  of  the  statute  of  frauds,  improve- 
ment incapable  of  pecuniary  compensation  must  com- 
bine with  possession  by  the  donee.  Ballard  v.  Ward, 
254. 

Lease  not  exceeding  three  years.  Bee  Landlord  akd 
Tenant.     Sheetz  v,  Allen,  108. 

A  parol  contract  for  the  sale  of  a  school  building, 
erected  by  permission  upon  the  lands  of  another,  is  not 
within  the  statute  of  frauds.  School  District  of  Wil- 
kins  V,  Mulligan,  42. 

Promise  to  pay  the  debt  of  another.  Fairlamb  v, 
Hempshire,  92. 

What  is  such  a  promise  to  pay  the  debt  of  another 
as  to  require  a  writing.     (O.  C.)     Gheen's  Estate,  66. 

FREIGHT.  See  Ships  ahd  Shipping.  The  Brig 
Muriel,  147. 

GAS  FIXTURES.  Not  realty.  See  Vendor 
AND  Pl-rcuabeu.     Ucysham  v.  Dettre,  207. 

GIFT.  Parol  gift  of  land.  See  Frauds,  Statute 
of.     Ballard  i\  Ward,  256. 

GROUND  RENT.     See  Landlord  and  Tenant. 

GUARDIAN  AND  WARD.  Although  pnma- 
rily  a  testamentary  guardian  is  not  required  to  enter 
security  for  the  faithful  performance  of  his  duty,  if  it 
be  shown  to  the  Court  that  he  has  failed  to  invest  the 
funds  of  the  estate  in  legal  securities  in  his  name  as 
guardian,  security  will  be  ordered.  The  fact  that  the 
guardian  is  solvent  and  the  owner  of  valuable  real 
estate  is  immaterial.     (0.  C.)     Stanton's  Estate,  18. 

A  guardian  has  ordinarily  power  to  lease  any  of  his 
ward's  property  that  is  of  such  a  character  as  makes 
it  the  subject  of  a  lease,  but  without  the  approval  of 
the  Orphans'  Court  he  cannot  dispose  of  any  part  of 
the  realty.     Stoughton's  Appeal,  563. 

An  oil  lease  of  a  ward's  property  is  in  fact  a  convey- 
ance of  a  part  of  the  realty,  which  the  guardian  has 
no  power  to  make  without  the  approval  of  the  Court, 
lb. 

The  Act  of  April  14,  1854,  giving  the  Court  author- 
ity to  confirm  such  a  conveyance  nunc  pro  tunc,  has  no 
application  to  a  case  where  lessees  invoke  its  aid 
against  the  consent  of  the  guardian.     lb.   ' 

Duties  of  guardians  as  to  the  filing  of  inventory  and 
triennial  accounts  reviewed.  (0.  C.)  Stanton's  Es- 
tate, 18. 

The  triennial  accounts  of  a  guardian  will  not  be 
audited,  and  the  final  account  should  include  all  the 
items  included  in  the  triennial  accounts.  (0.  C.) 
Braining's  Estate,  34. 

Where  the  Court  of  this  county  appoints  a  guardian 
for  non-resident  minors,  who  subsequently  remove 
into  another  county  of  this  State,  and  there  obtain  the 
appointment  of  a  guardian,  the  Orphans'  Court  of 
this  county  will  not  direct  the  transler  of  the  assets 
to  the  new  guardian.     lb. 

What  must  be  shown  before  an  order  of  mainte- 
nance is  made.     (0.  C.)     Stanton's  Estate,  18. 

Liability  of  surety  upon  guardian's  bond.  See 
Principal  and  Surety. 

HEATERS  AND   RANGES  not  realty.     See 
Vendor  and  Vender. 
HIGH'WAT.   See  Roads,  Hiohwatb,  and  Bridges. 


HUSBAND  AND  "WIFE.  The  power  of  a 
married  woman  to  charge  her  separate  estate  for  re- 
pairs, etc.,  results  from  construction  and  implication, 
and  not  from  the  express  words  of  the  statute,  in 
order  to  maintain  a  charge  against  her  or  her  estate 
for  repairs  or  improvements,  it  is  necessary  to  show 
that  she  was  an  owner  of  the  property,  that  she  her- 
self made  the  contract  for  the  work,  and  that  the  work 
was  necessary  for  the  proper  use  and  enjoyment  of  the 
property.     (0.  C.)     Lewis's  Estate,  97. 

A  mechanic's  claim,  filed  against  the  separate  estate 
of  a  married  woman,  without  joining  her  husband  or 
averring  that  the  work  was  done  upon  the  credit  of 
her  estate,  will  be  stricken  off.  (C.  P.)  Van  Roden 
V.  Sterrett,  196. 

In  a  suit  against  a  married  woman  and  her  husband 
for  necessaries  furnished  to  the  wife,  judgment  cannot 
be  entered  for  want  of  an  affidavit  of  defence.  (C.  P.) 
Cooper  V.  Wallace,  468. 

In  a  suit  agaiust  a  husband  and  wife  for  necessaries 
furnished  to  wife,  a  plea  by  the  husband  of  **non 
assumpsit,"  and  by  the  wife  of  **  coverture,"  are  de- 
murrable.    (C.  P.)     Darlington  t*.  Ervin,  456. 

A  married  woman  can  recover  damages  for  the  breach 
of  a  contract  to  convey  real  estate,  although  the  agree- 
ment to  convey  is  not  acknowledged  under  the  Act  of 
1770.  The  defendant  cannot  allege  want  of  mutuality. 
(C.  P.)     Freeman  v.  Walsh,  296. 

A  married  woman's  incapacity  to  make  a  lease  of  a 
separate  estate,  except  as  provided  by  the  Act  of  1770, 
cannot  be  taken  advantage  of  by  the  surety  of  the 
lessee  who  has  occupied  the  premises  and  failed  to  pay 
rent.     (C.  P.)     Riley  v.  Cullen,  114. 

A  married  woman's  incapacity  to  contract  cannot  be 
taken  advantage  of  by  her  lessee.  (C.  P.)  Herring 
V,  Reade,  522. 

In  the  absence  of  fraud,  an  execution  may  lawfully 
issue,  with  the  husband's  consent,  upon  a  judgment 
confessed  directly  to  the  wife  by  the  husband.  Rose  v. 
Latshaw,  143. 

Collections  of  the  rents  of  wife's  separate  estate  by 
the  husband,  under  what  circumstances  wife  can  re- 
cover them  from  his  estate.  (0.  C.)  Bardsley's  Estate, 
48.     (0.  C.)     Hart's  Estate,  162. 

Under  the  Act  of  May  4,  1855,  simple  drunkennesi* 
on  the  part  of  the  husband  does  not  deprive  him  of  hia 
right  to  his  wife's  personal  property  upon  her  death 
without  issue.  Failure  on  his  part  to  support  her 
must  concur  with  drunkenness.  D'Arros's  Appeal, 
125. 

A  mere  surrender  of  property  contemplated  by  the 
insolvent  laws,  does  not  entitle  a  person,  in  confine- 
ment for  deserting  his  wife  and  children,  to  his  dis- 
cliarge.  He  must  satisfy  the  conscience  of  the  C/Ourt, 
after  an  actual  confinement  of  three  months,  of  his  in- 
ability to  comply  with  the  order  of  the  Court.  Davis's 
Appeal,  286. 

Right  of  widow  to  elect  to  take  against  husband's 
will.   See  Decedents'  Estates.    Crozier's  Appeal,  197. 

Widow's  claim  for  exemption.  See  Decedents'  Es- 
tates. 

Rights  of  widow  upon  partition.  See  Partition. 
(C.  C.)     Benfield's  Estate,  576. 

DiTOrod.  The  Court  will  not  entertain  jurisdiction 
of  a  proceeding  for  divorce,  where  the  respondent  is  a 
non-resident,  unless  the  marriage  of  the  parties  took 
place,  or  the  acts  which  are  the  ground  of  the  divorce 
were  done  in  Pennsylvania,  and  the  respondent  has 
left  the  jurisdiction.  (C.  P.)  Ralston  r.  Ralston, 
672. 

What  not  evidence  of  a  desertion  of  a  husband  by 
his  wife.     lb. 
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HUSBAND  AND  WIFB— Con/inuecf. 

Where  a  husband  seeks  a  divorce  on  the  ground  of 
the  wife's  adultery,  he  must  pay  alimony  and  her 
counsel  fees  up  to  the  final  deoree.  An  order  for 
counsel  fees  and  alimony  will  be  enforced  by  attach- 
ment.    (C.  P.)    Mann  v,  Mann,  507. 

DlToroe  a  meiiMi  •t  thoro.  To  entitle  a  wife  to 
a  decree  of  divorce  a  mensa  et  thoro  upon  the  ground 
that  she  was  turned  out  of  doors,  there  must  l^  proof 
that  she  was  ejected  by  force,  or  compelled  to  leave 
because  of  a  threat  to  employ  force,  with  a  reasonable 
apprehension  that  it  would  be  used  against  her ;  or 
there  must  be  proof  of  a  refusal  to  receive  her  upon 
demand  that  she  should  be  received  into  her  hus- 
band's home  as  his  wife,  or  proof  of  facts  amounting  to 
a  justification  on  the  part  of  the  wife  in  withdrawing 
from  the  home  of  her  husband.   Sowers's  Appeal,  313. 

Abusive  or  profane  language,  occasional  refusal  to 
speak,  or  neglect  in  writing,  are  not  such  indignities 
to  the  person,  or  such  cruel  and  barbarous  treatment 
as  is  contemplated  by  the  Act  of  Feb.  26,  1817.     lb. 

INFANT.  A  contract  by  an  infant  is  voidable, 
not  void;  hence,  if  after  attaining  his  majority  an 
infant  ratified  the  making  of  a  promissory  note,  the 
holder  of  the  note  cannot  assert  that  the  note  is  void. 
(C.  P.)     People's  Bank  v,  Spering,  435. 

The  administrator  of  an  infant  cannot  disaffirm  the 
executed  contracts  of  the  infant  with  stockholders. 
CC.  P.)     Anwalter  r.  De  Haven,  311. 

INSOLVENT  DEBTOR.  When  not  entitled  to 
discharge.  See  HasBAND  akd  Wifb.  Davis's  Appeal, 
286. 

INSURANCB.  Fire.  One  who  is  the  owner  of 
the  equitable  title  to  real  estate,  solely,  unconditionally 
and  entirely,  has  such  an  insurable  interest  in  the 
property,  that  a  policy  issued  to  him  as  owner  is  valid, 
although  the  company  were  not  informed  that  the  title 
of  the  insured  was  equitable,  not  legal.  Millville  Ins. 
Co.  V,  Wilgus,  24. 

A  contract  of  insurance  with  a  mutual  company, 
whose  charter  required  that  the  insured  should  sign 
the  policy  and  prepay  certain  premiums,  is  not  made 
until  these  conditions  are  fulfilled ;  and  if  the  property 
is  destroyed  before  the  insured  has  fulfilled  these  con- 
ditions, the  company  is  not  liable,  although  the  policy 
has  been  executed  by  the  company.  Shaffer  v.  Mutual 
Ins.  Co.,  385. 

In  the  case  of  a  mutual  fire  insurance  company, 
membership  dates  only  from  the  consummation  of  the 
contract.  During  negotiations  for  insurance,  a  mutual 
company  occupies  no  other  position  than  one  organ- 
ized on  the  stock  plan.  £ilenberger  v.  Protective 
Mutual  Ins.  Co.,  363. 

When  an  agent  of  the  assurer  has  cheated  the  as- 
sured into  signing  the  warranty  and  paying  the 
premium,  and  the  policy  is  issued  upon  the  false  state- 
ments of  the  agent  himself,  the  assured  may  prove  the 
fact,  and  hold  the  principal  to  the  contract  as  if  he 
had  committed  the  wrong.     lb. 

A  company  cannot  relieve  itself  from  the  fraud  of  its 
agent  in  procuring  an  insurance  by  a  stipulation  in- 
corporated in  the  policy  that  such  agent  shall  be  re- 
garded as  the  agent  of  the  insured.     lb. 

Parol  evidence  is  admissible  to  show  that  an  agent 
whose  duty  it  was  to  fill  up  an  application  for  in- 
surance either  intentionally  or  negligently  wrote  am- 
biguous or  erroneous  answers.  Smith  t;.  Farmers' 
Ins.  Co.,  365. 

A  mere  technical  levy  upon  real  estate  under  judicial 
process,  unaccompanied  by  change  of  possession  or  in- 
crease of  risk,  will  not  avoid  a  policy  of  insurance  con- 
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taining  a  condition  that  the  insurance  '*  should  cease 
from  the  time  the  property  insured  should  be  levied 
upon  or  taken  into  possession  or  custody,  under  any 
proceeding  in  law  or  equity."     lb. 

Covenants  and  conditions  against  increase  of  risk 
construed.     Pottsville  Mutual  Ins.  Co.  v.  Horan,  461 . 

A  mutual  insurance  company  is  relieved  from  lia- 
bility for  loss  occasioned  by  fire  after  a  voluntary  sur- 
render and  acceptance  of  the  policy,  and  payment  of 
assessments  then  due.  No  formal  cancellation  of  the 
policy,  or  erasure  of  the  name  of  the  insured  from  the 
books  of  the  company,  is  necessary,  although  the  by- 
laws provided  that  the  liability  of  the  meml^rs  should 
continue  until  such  cancellation  and  erasure  should 
have  been  made.     Farmers'  Ins.  Co.  v.  Wenger,  191. 

Life  iiuraranoe.  A  statement  in  an  application  for 
a  policy  of  life  insurance  that  the  assured  would  not 
practise  any  pernicious  habit,  does  not  work  a  for- 
feiture of  the  policy,  although  the  assured  afterward 
drank  to  such  excess  that  he  died  of  delirium  tremens, 
in  the  absence  of  any  clause  in  the  policy  avoiding  it 
in  case  the  assured  should  practise  any  pernicious 
habit,  or  of  any  covenant  or  warranty  on  his  part  that 
he  would  not  do  so.  Knecht  v.  Mutual  Life  Insurance 
Co.,  297. 

INTEREST  on  mechanics'  claims,  up  to  what 
time  computed  on  sales  under  the  Act  of  February  17, 
1876.  See  Asbigrmekt  por  Benefit  of  Creditors. 
Carver's  Appeal,  169.  Tomlinson's  Appeal,  171. 
Herbst's  Appeal,  173.    See  Ubort. 

INTESTATE  LAW.    See  Dbcbdeitts'  Estates. 

ISSUE,  the  granting  of  not  a  matter  of  right.  See 
Orphams'  Court  Practice.  (0.  C.)  Gray's  Estate, 
542. 

JUDGMENT.  Effect  of  an  entry  of  '<  judgment 
nisi  four  days"  in  United  States  Circuit  Court.  (U. 
S.  C.  C;     Prevost  v.  Healy,  263. 

Opening  Judgment,  review  of  discretion  of  lower 
Court  in  opening  confessed  judgment.  See  Errors 
A5D  Appeals,  ^rley's  Appeal,  515.  Hockemell  v. 
Flickinger,  515. 

Opening  of  judgment  confessed  by  client  to  attorney. 
See  Attorney.     (C.  P.)     Haldorn  v,  Hassitt,  162. 

A  refusal  to  open  a  judgment  confessed  is  not  the 
subject  of  an  appeal  when  the  judgment  has  been 
revived  by  agreement.     Lamb's  Appeal,  189. 

A  general  judgment  upon  a  scire  facias  to  revive  a 
judgment  is  a  lien,  though  no  assessment  of  damages 
be  filed.  Appeal  of  the  Fogelsville  Building  and  Loan 
Association,  56. 

The  lien  of  a  judgment  upon  lands  sold  by  a  judg- 
ment debtor  is  not  lost  by  the  failure  of  the  judgment 
creditor  to  collect  the  judgment  out  of  a  fund  in  the 
hands  of  the  sheriff,  produced  by  the  sale  of  other 
lands  of  the  defendant.     Schoonover  v.  Pierce,  93. 

Judgment  when  set  off  against  another  judgment. 
(C.  P.;     Stout  I'.  Moore,  456. 

Right  of  judgment  creditors  of  decedent  to  share  in 
the  distribution  of  personalty*  See  Decedents'  Es- 
tates.    Mason's  Appeal,  9. 

JXTDICIAL  SALES.  Interest  upon  liens,  up  to 
what  time  computed.  See  Assignment  for  Benefit 
OF  Creditors.  Carver's  Appeal,  169.  Tomlinson's 
Appeal,  171.     Herbst's  Appeal,  173. 

See  Execution. 

JURISDICTION.     See  Courts. 

JUSTICE  OF  THE  PEACE.  Appeal  from, 
when  allowed  nunc  pro  tunc.  (C.  P.)  Schoneman  r. 
Sternberger^  111. 
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When  not  allowed  nunc  pro  tunc.  (C.  P.)  Fick  v, 
Wellendorf,  111. 

The  prothonotary  maj  issue  a  fieri  facias  against 
personalty  upon  a  transcript  from  the  judgment  of  a 
magistrate  which  shows  a  return  of  **  nulla  bona"  to 
a  writ  issued  by  the  magistrate.  (C.  P.)  Techner  r. 
Karpeles,  258. 

Jurisdiction  of  justice  in  landlord  and  tenant  cases. 
See  Landlord  and  Tenakt. 

LACHES.  The  failure  of  the  municipal  authori- 
ties to  detach  the  ferules,  when  by  ordinance  they  first 
were  entitled  to  do  so,  is  not  such  laches  as  the  water 
tenant,  or  one  claiming  under  him,  can  take  advan- 
tage of.  Girard  Life  Insurance  Co.  v.  Philadelphia, 
69. 

Effect  of  laches  on  the  part  of  a  receiver  in  enforcing 
the  individual  liability  of  a  stockholder  in  a  national 
bank.    See  Banks  and  Banking.     Price  v.  Yates,  51. 

LANDLORD  AND  TENANT.  Groimd  rent. 
Contribution  between  vendees  of  portions  of  land  sold 
subject  to  ground-rent,  when  enforced.  (C.  P.) 
Donagan  r.  McEee,  112. 

Personal  liability  of  trustee  purchasing  land  under 
and  subject  to  a  ground-rent.  (C.  P.)  Conrad  v. 
Smith,  160. 

The  vendee  to  land  under  and  subject  to  a  ground- 
rent,  who  took  title  prior  to  the  Act  of  June  12,  1878, 
is  not  relieved  from  liability  for  accruing  rent  by  that 
Act.  (C.  P.)  Burton  v.  Association,  439.  (C.  P.) 
Miller  v.  Kern,  504. 

Lease  of  mining  rights,  rights  to  dig  clay  on,  dis- 
cussed.    Scheetz  v.  Allen,  108. 

Rights  of  married  woman  as  a  landlord.  See  Hus- 
band and  Wifb. 

Use  and  ooonpation.  In  an  action  for  use  and 
occupation,  a  contract  expressed  or  implied  must  be 
proved.     Easby  v,  Patterson,  219. 

Eviction.  When  a  tenant  is  evicted  under  a  title 
paramount  to  that  of  his  landlord  from  a  portion  of  the 
demised  premises,  but  continues  to  occupy  and  enjoy 
the  rest  of  the  premises,  he  remains  liable  to  his  land- 
lord in  an  action  for  use  and  occupation  for  such  pro- 
portion of  the  rent  as  the  value  of  the  part  retained 
bears  to  the  whole.    Seabrook  r.  Moyer,  139. 

Surrender.  In  an  action  for  rent,  a  tenant  cannot 
escape  from  liability  by  averring  in  his  affidavit  of  de- 
fence his  removal  ^om  the  premises  and  an  entry  by 
the  landlord,  who  made  such  repairs  as  could  not  have 
been  made  while  the  tenant  was  in  possession.  There 
must  be  a  clear  and  distinct  averment  of  an  acceptance 
of  the  surrender  by  the  landlord.  Breuckmann  r.  Twi- 
bill,  188. 

Averment  in  an  affidavit  of  defence  of  surrender  and 
acceptance,  when  sufficient.  (C.  P.)  Sharpless  v, 
Weigle,  376. 

Other  matters.  Action  by  landlord  against  tenant 
who  has  paid  delinquent  taxes,  under  the  Act  of  April 
16,  1879.     (C.  P.)     Kagen  v,  Wilkins,  486. 

A  lessee  cannot  recover  from  his  lessor  the  value  of 
improvements  put  by  him  upon  the  land,  even  though 
the  latter  has  used  them  as  a  set-off  in  an  action  against 
him  by  a  paramount  owner  for  mesne  profits.  (C.  P.) 
Lanigan  v.  Kille,  293. 

In  the  absence  of  fraud  on  the  part  of  the  tenant,  or 
special  authority  in  the  lease,  a  landlord  cannot  follow 
goods  removed  by  the  tenant  before  the  rent  accrued. 
(C.  P.)    Conway  v,  Lowry,  64. 

In  landlord  and  tenant  proceedings,  any  party  in 
interest,  though  not  a  party  to  the  record,  may  sue 
out  a  certiorari.  (C.  P.)  Tyrell  Building  Association 
V.  Daughen,  244. 
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The  record  of  the  proceedings  before  the  magistrate 
must  show  upon  its  face  the  terms  of  the  lease  and  the 
amount  of  rent  reserved.    lb. 

When  a  summary  proceeding  is  given  by  statute, 
and  is  in  derogation  of  the  common  law,  the  necessary 
jurisdiction  must  appear  affirmatively  on  the  face  of 
the  record.    Graver  v.  Fehr,  429. 

A  justice  of  the  peace  has  no  jurisdiction  under  the 
Landlord  and  Tenant  Act,  when  it  does  not  appear 
affirmatively  that  a  certain  rent  was  reserved,     lb. 

The  limitation  of  twenty  days  within  which  a  writ 
of  certiorari  must  be  sued  out  does  not  apply  when  it 
is  apparent  that  the  justice  has  no  jurisdiction,      lb. 

The  twenty-first  section  of  the  Act  of  1810,  known 
as  the  One  Hundred  Dollar  Act,  does  not  apply  to 
landlord  and  tenant  proceedings.    lb. 

See  Replevin. 

LEGACY.  A  bequest  of  'Uen  shares  of  PhUa- 
delphia  and  German  town  Railroad  stock,'*  the  testator 
being  the  owner  at  the  time  of  his  death  of  eighty-ume 
shares  of  that  stock,  is  a  general,  not  a  specific,  legacy. 
(0.  C.)     Eckfeldt's  Estate,  19. 

A  mere  direction  by  a  testator  that  a  devisee  shall 
pay  a  legacy  does  not  create  a  charge  on  land.  There 
must  be  express  words,  or  a  necessary  implication  from 
the  whole  will  that  such  was  the  intention.  Cable's 
Appeal,  549. 

Demonstrative  legacies,  in  what  order  they  abate 
upon  deficiencies  of  assets.  See  Decbdbsts'  Estates. 
Grim's  Appeal,  517. 

LBGISLATURB.  Bribery  of  member.  See 
Criminal  Law.     In  re  Riot  Bill,  306. 

LBX  LOCI  CONTRACTITS.  how  provable. 
See  Evidence.     (C.  P.)     South  v.  Pool,  178. 

LIMITATIONS,  STATUTE  OP.  The  pend- 
ency  of  an  action  of  trespass  to  determine  the  validity 
of  a  claim  to  a  right  of  way  prevents  the  party  claim- 
ing such  right  ^om  enjoying  such  peaceable,  quiet, 
and  adverse  possession  of  the  same  as  can  be  made  the 
basis  of  title  to  the  easement  by  prescription.  Work- 
man V,  Curran,  101. 

The  statute  of  limitations  does  not  begin  to  run  upon 
a  promissory  note  until  the  expiration  of  the  days  of 
grace.     (C.  P.)     Scattergood  v.  Car  berry,  213. 

Where  an  attorney  neglects  to  bring  a  suit  until  his 
client's  right  is  barred  by  the  statute,  the  latter's 
right  of  action  against  the  attorney  will  be  barred  in 
six  years  from  the  time  of  such  neglect.  (C.  F.) 
Moore  v,  Juvenal,  375. 

Under  what  circumstances  the  pendency  of  bank- 
ruptcy proceedings  prevents  the  running  of  the  statute. 
(O.  C.)    Bucknor's  Estate,  470. 

An  indorsement  on  a  joint  and  several  note  of  a 
payment  of  interest,  in  the  handwriting  of  the  holder, 
proven  to  have  been  made  within  six  years  of  the 
making  of  the  note,  and  of  action  brought,  does  not 
toll  the  running  of  the  statute.  Lazarus  v.  Fuller, 
217. 

Statute  of  limitations,  when  not  tolled  by  the  issuing 
of  a  summons.     (C.  P.)     Bailey  v.  Vehmeier,  195. 

Where  an  executor  fails  to  file  an  account,  the 
statute  of  limitations  cannot  be  pleaded  to  debts  con- 
tracted by  the  decedent  within  six  years  of  his  death. 
(0.  C.)     Wallington's  Estate,  488. 

Action  by  Receiver  of  National  Bank  to  enforce  in- 
dividual liability  of  stockholders,  when  barred  by 
statute  of  limitations.  See  Banks  and  Banking. 
(U.  S.  C.  C.)     Price  r.  Yates,  61. 

Limitation  as  to  proceedings  in  escheat.  See 
Escheat.     Commonwealth  v.  Naile,  203. 

See  Usury.    Stephens  r.  Monongahela  Bank,  491. 
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LIS  PBNDBN8.  Eifeot  of,  upon  a  title  hy  pre- 
scription to  a  right  of  wa/.  •  See  Limitatioxb,  Statute 
OF.     Workman  r.  Curran,  101. 

Effect  of  proceedings  in  lunacy  as  constmctive  no- 
tice of  mental  incapacity.     Moore  r.  Hen  hey,  478. 

LUNATIC,  liability  of,  as  indorser  of  commercial 
paper.  See  Bills  and  Notbs.  Snyder  r.  Laubaoh, 
464.   Moore  v.  He'rshey,  478. 

MANDAMUS.  The  ConsUtntion  of  1874  de- 
prived the  Supreme  Court  of  power  to  issue  writs  of 
mandamus  to  State  officers,  and  as  yet  no  Act  of  As- 
sembly has  conferred  that  power  upon  the  Courts  of 
Common  Pleas.    Commonwealtli  v,  Wickersham,  265. 

Mandamus,  when  not  appropriate  remedy  to  enforce 
payment  of  poor-law  charges.  Overseers  i;.  Guardians, 
222. 

A  mandamus  is  a  **  civil  proceeding"  within  the 
meaning  of  the  Act  of  March  30,  1875,  relating  to 
changes  of  venue.  City  of  Williamsport  v.  Common- 
wealth, 345. 

When  appropriate  remedy  to  compel  payment  of 
interest  on  municipal  bonds.  See  Men icipal  Corpora- 
TtoifS.  Commonwealth  r.  Pittsburgh,  409  ;  Williams- 
port  V.  Commonwealth,  346. 

Power  of  the  Quarter  Sessions  to  issue  mandamus  to 
compel  the  p<^yment  of  road  damages.  See  Roads, 
UioMWATB,  AND  Bridobs.     In  re  Sedgley  Avenue,  1. 

MARRIAGB.    See  Husband  and  Wifb. 

MARRIED  "WOMAN.  See  Husband  and 
Wifb. 

MARSHALLING  OF  ASSETS.  See  Dbcb- 
DBNTs'  Estates.     Mason's  Appeal,  9. 

MASTER  AND  SERVANT.  The  Act  of 
April  4,  1868,  creates  the  relation  of  master  and  ser- 
vant between  a  railroad  company  and  the  consignor  of 
goods,  who,  at  the  request  of  a  station  agent,  enters  a 
car  to  remove  his  goods.  If  such  consignor  is  injured 
while  so  engaged,  through  the  negligence  of  the  com- 
pany's servants,  he  has  no  greater  right  of  action  than 
he  would  have  if  he  were  a  regular  servant  of  the  com- 
pany.    Rickard  v.  North  Penna.  R.  R.  Co.,  37. 

MECHANICS'  LIENS.  An  architect  who 
makes  plans  and  specifications  for  a  building,  but  who 
does  nothing  more,  is  not  within  the  provisions  of  the 
mechanics'  lien  law,  and  is  not,  therefore,  entitled  to 
a  lien  against  the  building  for  his  labor.  Price  v. 
Kirk,  107  ;  Rush  p.  Able,  199. 

A  claim  filed  against  the  separate  estate  of  a  married 
woman,  without  joining  her  husband,  will  be  stricken 
off.     (C.  P.)     Van  Roden  v.  Sterrett,  196. 

Claim  filed  under  the  Act  of  Feb.  17,  1858,  against 
mining  improvements,  particularity  required  in.  Ely 
V.  Wren,  141. 

Extra  work  and  materials  done  and  furnished  by  a 
contractor  during  the  performance  of  his  agreement, 
though  outside  the  contract,  are  so  closely  connected 
with  it,  that  they  have  always  been  allowed  to  be  in- 
cluded with  those  done  and  furnished  under  the  con- 
tract.    Rush  V.  Able,  199. 

A  claim  for  extra  work  should  set  forth  distinctly 
the  kind  of  extra  work.     lb. 

A  mechanic's  claim,  filed  prior  to  the  passage  of  the 
Act  of  June  11,  1879,  permitting  amendments  in  me- 
chanics' claims,  cannot  be  amended  by  adding  the 
name  of  an  additional  contractor  as  a  co-defendant. 
(C.  P.)    Sutton  V.  Clark,  437. 

Efi'ect  of  sherifiTs  sale  of  real  estate,  while  in  course 
of  alteration,  upon  right  of  mechanic  to  file  claim  for 
alterations  and  repairs.  See  Execution.  (C.  P.)  Ed- 
ridge  r.  Madden,  226. 

Service  of  scire  facias.     A  sheriff's  return  to  a  scire 
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facias  sur  mechanics'  claim,  **•  Made  known  by  posting 
a  copy  of  the  writ  upon  the  premises  in  accordance 
with  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided," is  defective.  (C.  P.)  Bradley  r.  Forepaugh, 
392.     (C.  P.)     Bradley  v.  Totten,  16. 

For  the  purposes  covered  by  the  Act  of  April  3, 
1872,  a  builder's  contract  is  sufficiently  recorded, 
although  specifications  accompanying  the  contract  be 
not  recorded.    Glading  v.  Prick,  134. 

MERCANTILE  AGENCY.  Liability  of,  for 
negligence  of  correspondent.  See  Nboligbncb.  Dun- 
can V.  Dun,  246. 

MESNE  PROFITS.  See  Ejectment.  Carman 
V.  Beam,  453. 

MILEAGE.    See  Costs. 

MINOR.    See  Infant. 

MOBS.  Liability  of  County  for  damages  by.  See 
Counties.     County  of  Allegheny  v,  Gibson,  441. 

MORTGAGE.  An  agreement  between  the  par- 
ties to  a  transaction,  that  one  of  two  mortgages  exe- 
cuted at  the  same  time  should  be  prior  in  lien  to  the 
other,  will  be  enforced  upon  a  distribution  as  between 
the  parties,  although  the  mortgage  agreed  to  be  post- 
poned was  first  recorded.     Rigler  v.  Light,  156. 

A  widow  is  not  entitled  to  her  exemption  under  the 
Act  of  April  14,  1851,  out  of  the  proceeds  of  the  real 
estate  of  her  deceased  husband,  in  preference  to  his 
mortgage  thereof.     Nerpel's  Appeal,  549. 

A  mortgagor,  who  at  the  time  that  he  executes  a 
mortgage  delivers  to  the  mortgagee  a  certificate  of  no 
defence,  thereby  estops  himself  from  setting  up,  as 
against  a  purchaser  of  the  mortgage,  that  there  was 
fraud  in  obtaining  the  mortgage.  Gill  v,  Hutchison, 
545.  Robertson  v.  Hay,  546.  (See  Jeffers  r.  Gill,  8 
W.  N.  C.  19.) 

Failure  of  mortgagor  to  pay  interest,  when  not  ex- 
cused by  agreement  of  mortgagee  to  give  notice  of  the 
falling  due  of  the  same.  (C.  P.)  Gerke  v,  Jacoby, 
438. 

A  scire  facias  sur  mortgage  may  issue  where  the 
precipe  refers  to  the  record  of  the  mortgage,  although 
there  be  no  averment  in  the  sci.  fa.  as  to  the  time  of 
the  payment  of  the  debt.     Rhoads  v.  Reed,  520. 

The  satisfaction  of  a  mortgage  on  the  record  may  be 
shown  to  have  been  entered  by  mistake,  and  in  that 
event  it  is  not  conclusive  as  between  the  parties  to  the 
transaction.     West's  Appeal,  427. 

The  burden  of  proving  the  mistake  rests  upon  the 
party  alleging  it,  and  the  mistake  must  be  made  out 
by  clear  and  satisfactory  evidence.  (0.  C.)  Gray's 
Estate,  542. 

Satisfaction  of  a  lost  mortgage  will  not  be  ordered 
until  due  advertisement  of  the  application  has  been 
made.     (C.  P.)     In  re  Petition  of  Thomas  Banes,  128. 

Commissions  for  collection.  Although  a  rea- 
sonable attorney's  fee  for  collection  can  be  provided 
for  in  a  mortgage  and  recovered  in  a  judgment  on  a 
scire  fticias,  yet  the  amount  fixed  is  rather  in  the 
nature  of  a  penalty  than  of  liquidated  damages,  and  is 
reducible  at  the  discretion  of  the  Court.  Daly  v, 
Maitland,  103. 

Upon  a  mortgage  of  $14,000  two  per  cent,  is  fair 
compensation.     lb. 

Upon  a  mortgage  of  $90,000',  one  and  one-half  per 
cent,  will  be  allowed.     (C.  P.)     Wain  r.  Massey,  312. 

Purchase,  nnder  and  subject.  The  mere  fact 
that  the  amount  of  a  mortgage  has  been  retained  out 
of  the  nominal  purchase  money  of  land  as  recited  in 
the  deed  is  not  sufficient  to  create  a  personal  liability 
for  the  mortgage  debt  on   the  part  of  the  vendee. 
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Davis's  Appeal,  237.      (See  Heritage  v,  Eartlett,  8 

W.  N.  C.  26.) 

Evidence  is  admissible  to  show  that  at  the  time  of 
the  conveyance  of  land  under  and  subject  to  a  mort- 
gage the  grantee  expressly  promised  to  pay  the  mort- 
gage.    Merriman  v,  Moore*  425. 

MUNICIPAL  CLAIM.  A  municipal  claim  for 
paving  does  not  lie  against  the  road-bed  of  a  railroad 
company.    Junction  R.  R.  Co.  v,  Philadelphia,  87. 

Paving  claim,  selection  of  paver  by  majority  of  pro- 
perty owners,  effect  of  revocation  of  such  selection 
prior  to  the  award  of  contract.  City  v.  Phila.  &  Read. 
R.  R.  Co.,  466. 

A  lien  filed  for  paving  done  under  a  contract  entered 
into  with  a  person  not  the  choice  of  the  property 
owners  as  required  by  ordinance  is  invalid,  and  is  not 
cared  by  a  subsequent  ordinance  ratifying  all  con- 
tracts under  which  work  has  been  done  under  resolu- 
tion or  ordinance  authorizing  the  same.  (C.  P.)  City 
V.  Hays,  468. 

What  not  a  defence  to  a  claim  filed  for  construction 
of  sewer  emptying  into  a  private  drain,  and  having  no 
public  outlet.     (C.  P.)     City  v,  McNeely,  573. 

Service  of  scire  facias,  when  sufficient.  (C.  P.) 
Kern  v.  Simmons,  359. 

Claim,  when  not  stricken  off.  (C.  P.)  City  v. 
Greaves,  487. 

Assessment  of  claims  against  rural  property.  See 
Constitutional  Law.     Craie  u.  Philadelphia,  117. 

MUNICIPAL  CORPORATIONS.  A  per- 
emptory mandamus  may  be  issued  against  a  city  trea- 
surer to  compel  him  to  apply  money  in  his  hands 
already  appropriated  to  other  uses  by  city  councils  to 
the  payment  of  overdue  interest  on  city  bonds,  pro- 
vided the  withdrawing  of  the  amount  from  the  trea- 
sury will  not  embarrass  the  city  government.  Wil- 
liamsport  v.  Commonwealth,  345. 

A  city  cannot  require  those  who  present  for  payment 
coupons  cut  from  its  bonds  to  give  the  numbers  of  the 
bonds  and  a  history  of  their  title  thereto.     lb. 

It  is  no  defence  on  the  part  of  a  city  treasurer,  as 
against  an  attachment  for  not  obeying  a  mandamus, 
that  the  amount  of  coupons  presented  was  largely  in 
excess  of  the  amount  in  hand,  and  that,  therefore,  he 
cannot  discriminate  between  them.     lb. 

The  invalidity  of  the  assessments  against  rural  pro- 
perty abutting  upon  the  streets  leading  out  from  Pitts- 
burgh does  not  relieve  the  city  from  its  obligation  to 
pay  the  interest  upon  the  bonds  known  as  the  street 
improvement  bonds,  and  a  mandamus  will  lie  issued  to 
enforce  payment.     Commonwealth  v,  Pittsburgh,  409. 

The  title  of  an  ordinance  is  sufficient  if  it  fairly  give 
notice  of  its  subject  matter.     Esling's  Appeal,  76. 

Municipal  corporations  cannot  by  ordinance  make 
that  negligence  which  before  was  prudence.  Their 
ordinances  are  but  police  regulations  imposing  public 
duties  enforceable  by  penalties  recoverable  only  by 
action  instituted  by  the  municipality  or  its  represent- 
ative.    P.  and  R.  R.  R.  Co.  v,  Krvin,  73. 

The  Board  of  Guardians  of  the  Poor  of  Philadelphia 
is  but  a  department  of  the  city  ;  proceedings  to  collect 
the  expense  of  maintaining  and  removing  a  pauper 
should  be  had  against  the  city.  Overseers  v.  Guar- 
dians, 222. 

The  right  to  detach  water  connections  for  non-pay- 
ment of  water  rents,  when  not  lost.  Girard  Life  Ins. 
Co.  V,  Philadelphia,  69. 

Chief  Commissioner  of  Highways,  when  enjoined 
from  severing  sewer  connections.  (C.  P.)  Assay  v. 
Baldwin,  160. 

Immunity  of,  for  negligence  of  paid  fire  department. 
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See  Nboliokncb.  (C.  P.).  Freeman  v.  Philadelphia, 
4S.     (C.  P.)     Rosenberry  v.  Philadelphia,  558. 

When  not  liable  for  explosion  of  gas  main.  See 
Neguobncb.  (C.  p.)  Strawbridgei;.  Philadelphia,  537. 

Payment  of  road  damages  by,  when  enforced  by 
mandamus.  See  Roads,  Uiohwats,  and  Bridges.  In 
re  Sedgley  Avenue,  1. 

NATIONAL  BANKS.     See  Banks  axd  Bahk- 

IMG. 

NEGLIGENCE.  Where  there  is  some  evideintm 
of  negligence  by  the  defendants,  and  also  evidence  of 
facts  from  which  the  jury  might  infer  contributory- 
negligence  by  the  plaintiff,  the  evidence  on  both  ques- 
tions must  be  submitted  to  the  jury.  North  Penns. 
R.  R.  Co.  V,  Kirk,  473. 

A  row-boat  is  not  within  the  protection  of  the 
**  Steering  and  Sailing  Rules"  embodied  in  the  naviga- 
tion laws  of  the  United  States.  Philadelphia  and  Read- 
ing R.  R.  Co.  V.  Adams,  329. 

■  A  steamer  is  justified  in  betieving  that  a  row-boat 
will  keep  out  of  the  way.     Fb. 

It  is  the  duty  of  a  railroad  company  to  provide  saf« 
and  reasonably  oonvenientmeansof  ingress  and  ep-nes 
to  and  from  its  cars  ;  it  is  the  duty  of  passengers  to  w^ 
the  means  thus  provided  with  reasonable  circumsp^H;- 
tion  and  care.  Del.,  Lack.,  and  West.  R.  R.  Co.  v. 
Napheys,  233. 

If  a  passenger  while  seated  in  the  car  is  injured  by 
a  collision  or  any  defect  in  the  machinery,  the  burden 
is  upon  the  company  to  disprove  negligence  ;  but  where 
a  passenger  in  stepping  down  from  the  car  breaks  his 
knee  cap,  apparently  by  the  strain  in  stepping  down 
a  long  distance,  the  burden  rests  upon  him  of  estab- 
lishing the  negligence  of  the  company.     lb. 

Failure  to  comply  with  the  requirements  of  a  muni- 
cipal ordinance  in  placing  guards  around  the  edge  of 
a  wharf  is  not  per  se  such  negligence  as  will  entitle 
one  suffering  damage  from  such  failure  to  maintain  a 
common  law  action  based  thereupon.  Phila.  and 
Reading  R.  R.  Co.  v,  Ervin,  73. 

Whether  the  negligence  of  the  defendants  was  the 
proximate  or  remote  cause  of  the  plaintiff^s  injury,  in 
a  case  where  sparks  from  a  locomotive  ignited  brush 
near  the  track  from  which  the  fire  extended  until  it 
destroyed  the  plaintiff^s  buildings,  is  a  question  for 
the  jury.  Penna.  and  N.  Y.  Canal  and  R.  R.  Co.  i». 
Lacey,  368.     Lehigh  Valley  R.  R.  Co.  v,  McKeen,  369. 

Where  borough  authorities  fail  to  protect  by  guards 
a  place  of  unasual  danger  on  a  much-travelled  road, 
the  question  of  their  negligence  is  to  be  left  to  the 
jury.     Pittston  v.  Hart,  165. 

The  City  of  Philadelphia  is  not  responsible  for  dam- 
ages suffered  through  the  reckless  driving  of  em- 
ployes of  the  paid  fire  department.  (C.  P.)  Free- 
man V.  Philadelphia,  45.  (C.  P.)  Rosenberry  r. 
Philadelphia,  558. 

In  the  absence  of  negligence  the  city  is  not  responsi- 
ble for  damages  arising  from  the  bursting  of  a  gas  main 
owned  by  it.  (C.  P.)  Straw  bridge  r.  Philadelphia, 
537. 

A  mercantile  agency  may  by  contract  stipulate 
against  liability  to  its  customers  for  loss  occasioned  by 
the  neglect  of  its  agents.  (U.  S.  C.  C.)  Duncan  v. 
Dun,  246. 

Alleged  contributory  negligence  of  owners  of  pro- 
perty destroyed  by  the  Pittsburgh  mob  of  1877,  con- 
sidered.    See  CouNTiBS.     Allegheny  v.  Gibson,  441. 

Action  against  attomey-at>law  for  negligence,  when 
barred  by  the  statute  of  limitations.  See  Liicitatioxb. 
(C.  P.)    Moore  r.  Juvenal,  375. 
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Liability  of  banks  as  special  bailees  of  securities  de- 
posited for  safe  keeping.  See  Bailmbnt.  First  Nat. 
Bank  v.  Rex,  167. 

See  Common  Cabribb.    Damaobs.    Evidbncb.   Master 

AND    SbBVAKT.        MUSIICIPAL    COBPOBATION.        RAILROAD 
COMPANIBS. 

NON-RESIDBNTS,  whose  property  is  de- 
stroyed by  rioters,  are  entitled  to  maintain  an  action 
against  the  connty  under  the  Act  of  1841.  Allegheny 
V.  Gibson,  441. 

NOTARY  PUBIiIC.  The  attestation  of  a  notary 
public  is  invalid  unless  his  seal  be  affixed.  (C.  P.) 
Horstman  v,  Kaufman,  487. 

NOTICE,  of  lease,  to  purchaser  of  land,  from  pos- 
session of  land,  to  what  cases  extended.  Sheeti  v. 
Allen,  108. 

To  agent,  when  binding  upon  principal.  See  Princi- 
pal AND  AoBNT.  Peabody  Building  Association  v. 
Houseman,  193. 

When  cestui  que  trust  not  affected  by  knowledge  of 
trustee.  See  Trusts  and  Trdstbbs.  Guillou  v,  Peter- 
son, 268. 

OIL  LANDS,  power  of  guardian  to  lease.  See 
Guardian  and  Ward.    Stoughton^s  Appeal,  363. 

Receiver  of  oil  from  flowing  well,  pending  ejectment, 
when  appointed.    See  Equity.    Dunlap  r.  Riddell,  466. 

ORPHANS*  COURT.  Order  of  reference  to  an 
examiner,  when  vacated.  (0.  C.)  Wat8on*8  Estate, 
424. 

When  the  granting  of  an  issue  is  within  the  discre- 
tion of  the  Orphans*  Court,  it  will  not  be  granted  in  a 
case  where  a  prima  facie  case  be  made  out  on  the  one 
side,  unless  the  evidence  contra,  if  believed,  would  be 
sufficient  to  overcome  it.  (O.  C.)  Clendaniers  Estate, 
260. 

The  granting  of  an  issue  by  the  Orphans*  Court  upon 
questions  of  fact  arising  in  the  distribution  of  a  dece- 
dent's estate  is  not  a  matter  of  right,  but  is  within 
the  discretion  of  the  Court.  (0.  C.)  Gray's  Estate, 
542. 

The  power  of  the  Orphans*  Court  to  correct  or  amend 
its  own  decrees  does  not  depend  entirely  upon  the  Act 
of  October  13, 1840,  relating  to  bills  of  review ;  and  in 
a  case  where  injustice  would  result  by  permitting  a 
decree  to  stand,  and  where  no  rights  have  changed  in 
consequence  of  the  decree,  the  power  of  correction  or 
amendment  will  be  liberally  exercised,  notwithstand- 
ing the  fact  that  error  does  not  appear  on  the  face  of 
the  record,  or  that  new  matter  is  not  averred  or  shown. 
(O.  C.)     Bucknor's  Appeal,  470. 

Where  an  executor  has  distributed  a  fund  under  a 
decree  of  the  Court,  a  bill  of  review  will  not  be  allowed. 
(O.  C.)     Cremer*s  Estate,  544. 

Pending  the  argument  upon  a  petition  for  a  hill  of 
review,  a  special  injunction  will  be  granted  restraining 
the  truste-es  of  the  distributees  from  handing  over  the 
funds  to  them.     (O.  C.)     Hattrick's  Estate,  261. 

The  finding  of  the  Orphans*  Court  upon  a  question 
of  fact  will  not  be  reviewed  unless  the  entire  testimony 
be  brought  up.     D'Arros's  Appeal,  125. 

When  a  petitioner  sets  a  cause  down  for  argument 
upon  bill,  answer,  and  replication,  without  affording  an 
opportunity  to  take  testimony,  the  effect  is  the  same  as 
if  Ireard  upon  bill  and  answer  alone.  (0.  C.)  Sterr*s 
Estate,  35. 

Where  a  petition,  answer,  and  replication  have  been 
filed,  and  no  testimony  taken,  the  responsive  allega- 
tions of  the  answer  are  presumed  to  be  true.  (0.  C.) 
Cremer's  Appeal,  544. 

An  administrator  who  has  converted  funds  of  the 
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estate  to  his  own  use  is  not  entitled  to  the  benefit  of 
the  $300  exemption  law  upon  an  execution  issued  upon 
an  order  to  pay.     (0.  C.)    Wood's  Estate,  84. 

Liability  of  surety  for  guardian.      See  Principal 

AND  SURBTT. 

Sale  under  decree  of  Orphans*  Court.  See  Conver- 
sion.    Wagner's  Appeal,  90. 

See  Dbcbdbntb*  Estates.  Guardian  and  Ward. 
Partition. 

O'WBLTY.    See  Partitiox. 

PARENT  AND  CHILD.  Action  against  rail- 
road company  for  causing  death  of  adult  son.  See 
Neoliobncb.     North  Pa.  R.  R.  Co,  r.  Kirk,  473. 

See  Adoption.     Guardian  and  Ward. 

PARTITION,  in  the  Orphans'  Court.  An  allot- 
ment to  heirs  by  name  of  parcels  of  land  charged  with 
owelty  without  being  appraised,  is  Improper  under  the 
terms  of  the  Act.     (O.  C.)     Benfield's  Estate. 

In  partition,  if  there  be  a  widow,  and  the  estate 
cannot  be  divided  between  her  and  the  heirs,  the  In- 
quest has  power  only  to  appraise  the  property.     lb. 

PARTIf  ER8HIP.  An  unincorporated  charitable 
association  is  not  a  partnership,  but  a  quasi  corporation. 
(O.  C.)     Magulre's  Estate,  214. 

In  Pennsylvania  one  partner  may  bind  his  co- 
partner by  submission  to  arbitration  by  any  agree- 
ment not  under  seal.    Gay  r.  Waltman,  175. 

Upon  a  question  of  partnership,  the  declarations  of 
each  of  the  parties  charged  are  admissible  against 
himself,  though  not  against  the  others.  Filbert  v, 
Blckel,  217. 

What  sufllclent  evidence  of  ratification  of  unauthor- 
ized act  of  partner.     lb. 

A  partnership  tq  whom  a  trustee,  who  was  also  a 
copartner,  fraudulently  loaned  the  assets  of  the  trust 
estate,  which  were  lost  by  the  firm  in  the  course  of 
its  business,  is  liable  .to  the  trust  estate  for  the  value 
of  the  securities  so  lost,  if  the  partners  had  know- 
ledge that  such  securities  were  not  the  individual 
property  of  the  trustee  so  loaning  them,  aliter  if  the 
firms  had  not  such  knowledge.  Guillou  v.  Peterson, 
268. 

When  in  an  action  against  a  partnership  the  pleas 
are  **nil  debet"  and  **  no  partnership,"  the  effect  of 
withdrawing  the  plea  of  '*  no  partnership"  Is  to  admit 
the  partnership.    Gay  r.  Waltman,  175. 

In  an  action  upon  a  firm  debt  against  the  executor 
of  a  deceased  partner,  a  surviving  partner  is,  on  the 
ground  of  Interest,  incompetent  as  a  witness  to  prove 
the  partnership.     Hogeboom  v.  Gibbs,  399. 

Receiver  of  partnership,  when  one  partner  will  be 
appointed.     (C.  P.)     Warren  v,  Stagner,  127. 

Parol  evidence  is  admissible  to  show  that  land  Is 
partnership  assets.     Black  r.  Selpt,  565. 

A  partnership  debt  may  be  set  off  against  an  indi- 
vidual debt  with  the  assent  of  the  partners.  (C.  P.) 
Stout  I*.  Moore,  456. 

Limited  partnership.  Where  a  limited  partner- 
ship fails  to  record,  in  the  manner  prescribed  by  the 
acts  of  assembly,  an  agreement  for  a  renewal  of  the 
partnership,  the  liability  of  the  special  partner  becomes 
general.    Guillou  v.  Peterson,  268. 

PATENT.  Note  given  for  a  patent  right.  See 
Bills  and  Notes.     (C.  P.)     Martin  v.  Smith,  32. 

PAUPER.     See  Poor  Law. 

PENALT7.  Attorney's  commission  clause  in 
mortgage.    See  Mortgage.     Daly  r.  Maitland,  103. 

PLEADINGS.  In  replevin,  the  plaintiff  cannot 
plead  de  injuria  sua  absque  tali  catisa  to  an  avowry. 
(C.  P.)     Frederick  r.  Royal,  64* 
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PLB  ADING—  ConHnued, 

A  plea  in  abatement  after  a  plea  in  bar,  not  verified 
by  aiSdavit,  will  be  stricken  oflf  on  motion.  (C.  P.) 
Commonwealth  v,  Wilson,  62. 

A  special  plea  will  not  be  stricken  off  as  equivalent 
to  the  general  issue  except  in  a  case  where  it  is  plainly 
frivolous  or  vexatious,  or  inappropriate  to  the  action. 
(C.  P.)     Biokford  v.  Ice  Co.,  16. 

Special  plea,  when  stricken  off  as  equivalent  to  the 
general  issue.     (C.  P.)     Boyerr.  Clairborne,  360. 

After  the  close  of  the  plaintiff's  case,  an  application 
on  the  part  of  the  defendant  to  amend  by  pleading  set- 
off specially  is  in  reality  a  motion  for  leave  to  then  give 
notice  of  special  matter,  and  is  within  the  discretion  of 
the  Court  of  Common  Pleas  and  not  within  the  Act  of 
1806.     Scott  V.  Kittanning  Coal  Co.,  289. 

Effect  of  withdrawal  of  plea  of  no  partnership  as  an 
admission  of  partnership.     Gay  v.  Waltman,  175. 

What  evidence  admissible  under  a  count  to  which 
the  general  issue  has  been  pleaded,  which  is  bad  upon 
demurrer.  See  Evidbkcb.  Phila.  and  Reading  R.  R. 
Co.  V.  Ervin,  73. 

What  evidence  is  admissible  under  plea  of  non  as- 
sumpsit. See  Evidbkcb.  Soott  v.  Kittanning  Coal  Co., 
289. 

Pleading,  in  action  against  husband  and  wife  for 
necessaries  furnished  to  wife.  See  Husband  and  Wifb. 
Darlington  t*.  Ervin,  456. 

POOR  LAW.  Settlement  of  pauper,  when  deri- 
vatively acquired  through  parent.  (Q.  S.)  Overseers 
of  Davidson  v.  Overseers  of  Moreland,  12. 

Prior  order  of  removal,  when  not  oonclusive.    lb. 

When  no  appeal  is  taken  from  the  order  of  removal 
of  a  pauper,  jurisdiction  in  relation  to  expenses  thereof 
is  not  given  to  the  Quarter  Sessions  of  the  removing 
district  by  the  Act  of  April  15,  1867;  the  remedy  for 
costs  of  removal  in  such  case  must  be  sought  in  the 
courts  of  the  district  to  which  the  pauper  is  removed. 
Overseers  v.  Board  of  Guardians,  222, 

The  Board  of  Guardians  of  the  Poor  of  Philadelphia 
is  but  a  department  of  the  City;  proceedings  to  en- 
force the  expense  of  maintaining  and  removing  a  pau- 
per should  be  against  the  City.     lb. 

PORT  WARDENS.  See  Rivebs.  Simpson  v. 
Neill,  85. 

POWER  OF  SALE.  See  Will.  Peterson's 
Estate,  300. 

PRACTICE.  Service  of  scire  facias  sur  municipal 
claim.  See  Municipal  Claim.  (C.  P.)  Kern  v.  Sim- 
inonds,  359. 

Service  of  scire  facias  sur  mechanic's  claim.  See 
Mechanic's  Claim.     (C.  P.)     Bradley  v.  Totten,  16. 

The  return  of  a  writ  of  foreign  attachment  against 
real  estate  must  show  that  it  was  served  upon  the 
tenant  of  the  defendant  as  garnishee.  Bryan  r.  Trout, 
402. 

Who  not  an  agent  of  defendant  upon  whom  a  ser- 
vice could  be  made  under  the  Act  of  21  April  18b'8. 
(C.  P.)     Wheelan  r.  Stedman,  17. 

Where  a  defendant  is  decoyed  within  the  jurisdic- 
tion of  the  Court,  the  service  will  be  set  aside.  (C.  P.) 
Sloan  V,  Green,  408. 

The  service  of  a  certified  copy  of  the  record  contain- 
ing the  names  of  the  arbitrators  and  the  time  and  place 
of  meeting,  required  in  cases  of  compulsory  arbitration, 
may,  under  the  provisions  of  the  Act  of  March  23, 1877, 
be  made  upon  either  the  opposite  party  personally  or 
his  agent  or  attorney  ;  if  he  have  no  agent  or  attorney 
the  service  may  be  in  like  manner  as  of  a  summons  in 
personal  actions.     Wilcox  r.  Payne,  419. 

Amendment  of  sheriff's  return,  when  permitted. 
(C.  P.)  City  V,  Coulston,  196.  (C.  P.)  Haskins  r. 
Dill,  258. 


PRACTICE— ConfmMerf. 

Application  to  compel  filing  of  warrant  of  attorney, 
when  made  too  late.    (C.  P.)    Sheetz  r.  WhiUker,  570. 

Affidavit  in  support  of  special  capias,  when  insuffi- 
cient.    (C.  P.)     Flaherty  p.  Lindsay,  79. 

Municipal  claim,  when  stricken  off.  (C.  P.)  City 
r.  Greaves,  487. 

When  transcript  of  justice  cannot  be  treated  as  a 
declaration  or  statement.  (C.  P.)  Paries  v.  W«is«l, 
213.     (C.  P.)     Snyder  v,  Hensel,  280. 

The  Court  of  Common  Pleas  in  its  discretion  may 
strike  off  a  non  pros,  entered  for  want  of  a  narr.,  and  the 
exercise  of  its  discretion  will  not  be  reviewed.  Singer 
Manufacturing  Co.  v,  Hackett,  45. 

An  assignee  in  bankruptcy  is  entitled  to  be  admitted 
as  plaintiff  upon  the  record  in  suits  Instituted  by  the 
bankrupt  prior  to  his  bankruptcy.  (C.  P.)  Silk  Co. 
V.  Disston,  63. 

An  omission  to  suggest  upon  the  record  the  death  of 
the  plaintiff  ia  cured  by  the  defendant's  pleading  to  a 
sci.  fa.  sur  judgment  issued  by  the  administrator. 
Finney  v,  Huston,  44. 

Security  for  costs,  when  not  ordered  on  interpleader. 
(U.  S.  C.  C.)    Goss  V,  Gerhard,  51. 

Feigned  issue  to  try  validity  of  will,  when  executor 
not  permitted  to  withdraw  as  party.  (C.  P.)  Sheett 
V,  WhiUker,  570. 

A  bill  of  particulars  is  demandable  of  matters  averred 
in  a  special  plea,  where  the  plea  is  really  a  cross  action 
against  the  plaintiff.     (C,  P.)     Reed  v.  Church,  79. 

It  is  within  the  discretion  of  the  Court,  whether  to 
allow  a  discontinuance  or  not ;  it  will  not  be  allowed 
where  the  result  would  subject  the  defendant  to  incon- 
venience and  expense.    (C.  P.)     Payne  r.  Grant,  406. 

Removal  of  causes  to  the  Federal  courts.  See  Re- 
moval OP  Causes.    Courts. 

Trial  and  its  incidents.  Withdrawal  of  evidence 
improperly  admitted.  See  Evidence.  Albert  v.  Mil- 
ler, 477. 

A  judgment  entered  for  want  of  an  affidavit  of  de- 
fence will  not  be  opened  because  the  defendant's  attor- 
ney was  absent  from  the  city.  (C.  P.)  Armstrong  r. 
Shaw,  17. 

The  question  of  the  remoteness  or  proximity  of  the 
damages  is  for  the  Court,  not  for  the  jury.  Sloan  r. 
Chamberlain,  536. 

If  there  is  evidence  from  which  the  jury  can  pro- 
perly find  the  question  for  the  party  on  whom  the  bur- 
den of  proof  rests,  it  should  bo  submitted  ;  if  not,  the 
c-ase  should  be  withdrawn  from  the  jury.  Hyatt  r. 
Johnson,  561. 

When  points  are  submitted  which  are  irrelevant  or 
of  which  there  is  not  sufficient  evidence  to  justify  the 
submission,  the  Court  may  properly  decline  to  answer 
them.     Ueiskell  v.  Bank,  249. 

Where  a  point  of  law  is  reserved,  the  proper  prac- 
tice is  to  enter  judgment  for  the  plaintiff,  subject  to 
the  point  reserved.     Glading  v,  Frick,  134. 

In  an  ejectment  by  one  of  four  heirs,  a  general  ver- 
dict for  the  plaintiff  will  not  be  set  aside  upon  a  writ 
of  error.     Hess  v,  Gourley,  157. 

In  an  issue  directed  by  the  Register  of  Wills  to  test 
the  validity  of  a  will,  the  nominal  parties  to  the  record 
cannot  consent  to  a  verdict  so  as  to  bind  parties  in  in- 
terest who  have  not  agreed.  (C.  P.)  Sheets  r.  Whit- 
aker,  403. 

A  new  trial  will  not  be  granted  upon  the  ground  of 
after-discovered  evidence  aiier  the  lapse  of  two  months. 
(C.  P.)     Kensington  Bank  r.  Little,  406. 

Judgment,  when  opened  on  terms.  (C.  P.)  Bradley 
V.  Forepaugh,  392. 

Assessment  of  damages,  when  amended.  (C.  P.) 
Samuel  v.  Scott,  438. 
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PR  ACTICE  ~Con<inue(/. 

Reference  to  auditor  by  the  Supreme  Court.  Stongh- 
ton's  Appeal,  5(>3. 

Order  of  restitution,  when  erroneously  engrafted 
upon  decree  of  Supreme  Court.    Hughes's  Appeal,  518. 

Vemirefadat  de  novo,  when  not  awarded.  See  Kraobs 
AND  Appbals.     Penna.  R.  R.  Co.  r.  Fries,  433. 

See  Affidavit  of  Dbfbncb  Law.  Ckiminal  Law. 
FoBBiOK  Attachmbkt.  Exbcutiom.  Judombnt.  Flbad- 
iifo.     Rbplbvim. 

PRB8CRIPTION.  See  Easbmbnt.  Workman  r. 
Cui^ran,  lUl. 

PRINCIPAL  AND  AGENT.  Principal,  when 
not  bound  by  act  of  agent  See  Bajiks  aitd  Banking. 
First  Nat.  Bank  v.  Hoch,  298. 

Principal,  when  chargeai)le  with  fraud  of  agent.  See 
Insubancb.  Smith  v.  Farmers'  Insurance  Co.,  365. 
£ilenberger  r.  Ins.  Co.,  363. 

Principal,  when  relieved  by  contract  from  liability 
for  negligence  of  agent.  See  Mbbcantile  Aobnct.  (U. 
S.  C.  C.)     Duncan  ».  Dun,  246. 

PRINCIPAL  AND  8URRT7.  Where  a  check 
of  the  principal  debtor  sufficient  to  pay  the  debt  is  given 
to  the  creditor,  who  fails  to  present  it  within  a  reason- 
able time,  and  the  check  then  becomes  worthless,  the 
surety  is  discharged.     Fegley  v,  McDonald,  71. 

Notice  to  a  creditor  by  the  surety  under  the  Act  of 
Biay  14,  1874,  to  proceed  against  the  principal  debtor 
must  be  in  writing.  Uookernell  v,  Flickinger,  515. 
(C.  P.)     Commonwealth  r.  Wilson,  62. 

A  surety  for  the  payment  of  rent  is  not  discharged 
from  liability  by  a  subsequent  agreement  to  reduce  the 
rent.     (C.  P.)    Flanigan  v,  Bossiter,  180. 

An  accommodation  indorser  is  not  a  surety.  Stephens 
V.  Monongahela  Bank,  491. 

To  maintain  a  suit  against  a  surety  on  an  adminis- 
tration bond,  it  is  not  necessary  that  the  administrator 
should  be  pursued  to  insolvency.  (C.  P.)  Common- 
wealth V.  Wilson,  62. 

The  sureties  upon  a  g^ardian^s  bond  are  not  liable  for 
the  failure  of  the  guardian  to  pay  over  the  proceeds  of 
the  sale  of  the  real  estate  of  his  ward  made  under  an 
order  of  Court.     Blauser  r.  Diehl,  338. 

Where  a  guardian  authorized  by  an  order  of  the 
Orphans'  Court  sold  part  of  the  property  at  one  time 
and  part  at  another,  the  surety,  who,  after  the  first 
sale,  entered  a  bond  conditioned  **  for  the  faithful  exe- 
cution of  the  power  conferred  upon  the  guardian,"  is 
liable  by  the  misappropriation  by  the  guardian  of  the 
proceeds  of  the  second  sale.  Rutherford  ».  Common- 
wealth 534 

PRiVlLEOB  FROM  ARREST.  See  Note  at 
end  of  Index. 

PROVINCE  OP  COURT  AND  JURY.  See 
pRACTicB.  Sloan  r.  Chamberlain,  536.  Uy att  r.  John- 
son, 561. 

RAILROAD.  The  road-bed  of,  not  subject  to 
municipal  claim.  See  Mukicipal  Claim.  Junction  R. 
B.  Co.  V.  Philadelphia,  87. 

Occupation  of  streets  of  Philadelphia  by  Penna.  R.  R. 
Co.     (C.  P.)    Duncan  r.  Penna.  R.  R.  Co.,  551. 

Action  against,  upon  coupons.  See  Affidavit  of  Db- 
FBUCE  Law.  (C.  P.)  Gilmer  v.  P.  &  R.  R.  R.  Co., 
15.  CopeUndu.  P.&R.  R.  R.  Co.,16.  Parrish.v.  P.  & 
R.  R.  R.  Co.,  196. 

Action  against,  by  passengers  injured  while  getting 
out  of  cars.  See  Nbgliobmcb.  Del.,  Lack.,  &  ^est.  R. 
R.  Co.  V.  Napheys,  233. 

Action  against,  by  one  while  employed  about  depot. 
See  Masteb  akd  Sekvamt.  Rickard  t\  N.  P.  R.  R.  Co., 
37. 


'RAIJm'RO  AJ}— Continued, 

Action  against,  by  parents  of  an  adult  sou.  See 
Nbouoencb.    North  Penna.  B.  R.  t>.  Kirk,  473. 

Action  against,  for  fire  caused  by  defective  spark 
arrester.  Penna.  &  N.  Y.  Canal  Co.  v,  Lacey,  368i 
Lehigh  Valley  R.  R.  Co.  v.  McKeen,  369. 

Action  by,  for  subscription  to  stock.  See  Corpoba- 
TiON.     Boyd  r.  Peach  Bottom  R.  R.  Co.,  .351. 

Charter  of  Penna.  R.  R.  Co.  considered.  (C.  P.) 
Duncan  r.  Penna.  R.  R.  Co.,  551. 

RATIFICATION.     See  Inpakt.     Partnership. 

RECEIVER  of  trust  estate,  when  appointed.  See 
Equity.     (C.  P.)     Fidelity  Co.  r.  Huber,  278. 

Of  oil  from  flowing  well,  pending  ejectment.  See 
Equity.     (C.  P)     Dunlap  r.  Riddell,  466. 

See  Partnership. 

RECOGNIZANCE.  Where  there  is  a  formal  for- 
feiture of  a  recognizance  the  liability  of  the  recognizors 
is  absolutely  fixed.  Relief  should  be  sought  by  peti- 
tion to  the  Court  under  the  Act  of  1783.  Foulke  v. 
Commonwealth,  174. 

RECORDER  OF  DEEDS.  The  Recorder  of 
Deeds  is  responsible  for  a  false  search  issued  by  his 
deputy,  at  the  request  of  a  mortgagor  who  had  volun- 
teered to  provide  the  solicitor  of  the  mortgagee  with 
necessary  searches.  Peabody  Building  Association  v. 
Houseman,  193. 

RECORDING  ACTS.    See  Dbbds.    Mortoaoes. 

REMAINDER.     See  Escheat.     Will. 

REMOVAL  OF  CAUSES,  from  State  to  Federal 
Courtf.  See  Article,  133.  See  Cocets.  (C.  P.)  Mid- 
dleton's  Exrs.  v.  Middleton,  144.  Eby  v.  Northern 
Pacific  R.  R.  Co.,  145. 

REPLEVIN.  A  plaintiff  in  replevin  can  be  non- 
prossed for  failing  to  file  his  narr.  within  twelve 
months.     Singer  Manufacturing  Co.  v.  Hackett,  45. 

A  plaintiff  cannot  plead  de  injuria  sua  absque  tali  causa 
to  an  avowry.     (C.  P.)     Fredericks  v.  Royal,  64. 

Additional  security,  when  ordered.  (C.  P.)  Row- 
and  17.  Fox,  438. 

See  Landlobd  and  Tenant. 

RES  ADJUDICATA.  In  an  equitable  ejectment 
one  verdict  and  judgment  is  conclusive.  (C.  P.)  Win- 
penny  V.  Winpenny,  112. 

See  Estoppel.  Third  Reformed  Dutch  Church  Ap- 
peal, 26. 

See  Poor  Law.  (Q.  S.)  Overseers  of  Davidson  v. 
Overseers  of  Moreland,  12. 

RESTITUTION.  Order  of,  when  improper. 
Hughes's  Appeal,  518. 

RIOTS.  Liability  of  county  for  damages.  See 
Couktibs.     County  of  Allegheny  i'.  Gibson,  441. 

RIVERS.  The  water  of  the  Delaware  at  Philadel- 
phia, between  low-water  mark  and  the  Port  Wardens' 
line,  is  held  merely  by  license  from  the  Commonwealth 
and  under  such  laws  as  the  Legislature  may  see  fit  to 
enact.     Simpson  v.  Neill,  85. 

Parties  using  the  rivers  for  commercial  purposes 
have  no  status  to  appeal  from  the  plans  adopted  by 
the  Port  Wardens  in  a  proceeding  to  establish  wharf 
lines.  The  right  of  appeal  only  rests  in  riparian 
owners.  (C.  P.)  In  re  Port  Wardens*  line  at  Point 
Breeze,  277. 

See  FisHBBT. 

ROADS,  HIGHWAYS,  AND  BRIDGES. 
The  Court  of  Quarter  Sessions  has  no  power  to  vacate 
streets  laid  out  and  dedicated  to  public  use  in  incorpo- 
rated boroughs  ;  such  power  is  confined  to  the  municipal 
authorities.    In  re  Osage  Street,  400. 

Right  of  Penna.  R.  R.  to  occupy  streets  in  Philadel- 
phia.    (C.  P.)     Duncan  v,  Penna.  R.  R.  Co.,  551. 

A  report  of  road  viewers  must  show  either  that  re- 
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ROADS,    HIOHWA78,    AND    BRIDGES— 

Continued. 
leases  were  obtained  from  land  owners  or  that  the 
.viewers  considered  the  question  of  damages.     (Q.  S.) 
Rood  in  Cogan  Township,  257. 

Power  of  Quarter  Sessions  to  issue  mandamus  to  en- 
force payment  of  road  damages.  In  re  Sedgley  Ave- 
nue, 1. 

Liability  of  borough  in  case  of  failure  of  authorities 
to  provide  guards  for  dangerous  places  in  highway. 
See  Nboligbucb.    Pittston  v.  Hart,  165. 

BALE.  Evidence  of  a  false  statement  by  the  ven- 
dor of  the  cost  of  the  article  sold  is  not  admissible. 
Scott  V.  Kittanning  Coal  Co.,  287. 

Where  a  purchaser,  ignorant  of  the  value  of  articles, 
purchased  them  upon  representations  of  their  value 
made  by  the  vendor,  he  may  rescind  the  sale  if  such 
representations  were  false,  even  though  the  vendor 
made  them  in  good  faith.    Bower  v.  Fenn,  431. 

What  a  sufficient  averment  of  a  warranty  in  an  affi- 
davit of  defence.     (C.  P.)     Schultz  v.  Wilde,  212. 

A  shipper  of  goods  has  no  right  to  stop  them  after  a 
sale  by  his  vendee,  of  the  bill  of  lading  issued  therefor, 
to  a  third  party.  (U.  S.  D.  C.)  Schmidt  v.  Steam- 
ship Pennsylvania,  98. 

See  Contract.     EviDEifcs. 

SCHOOL-HOUSE.     See  Abandonment. 

SCHOOI*  LAW.  The  fact  of  having  served  as 
county,  city,  or  borough  superintendent  of  common 
schools  is  not,  under  the  Act  of  April  9, 1867,  an  abso- 
lute test  of  qualification  upon  a  new  election  of  the 
same  person.     Commonwealth  v.  Wickersham,  265. 

The  Act  of  April  11,  1862,  prescribing  that  school 
teachers  can  be  selected  only  by  a  vote  of  the  school 
board,  is  to  be  strictly  followed,  and  a  contract  made 
by  the  president  and  secretary  of  the  board  cannot  be 
enforced.     School  District  r.  Padden,  220. 

No  contract  for  the  employment  of  teachers  should 
extend  beyond  the  current  school  year.     lb. 

SEARCHES.  Liability  for  false  certificate.  See 
Rbcordbr  op  Dbbds.  Peabody  Building  Association  v. 
Houseman,  193. 

SET-OFF.  A  partnership  debt  may  be  set  off 
against  an  individual  debt  with  the  consent  of  the 
partnership.     (C.  P.)     Stout  v.  Moore,  456. 

When  one  judgment  may  be  set  off  against  another 
judgment.     lb. 

Sufficiency  of  averment  of.  See  Affidavit  of  De- 
fbkcb  Law.     Markley  r.  Stevens,  357. 

See  Pleading.  Scott  v.  Kittanning  Coal  Co.,  289. 
See  UsuRT.    Stephens  v,  Monougahela  Bank,  491. 

SHERIFF.  Liability  of,  for  insufficient  bail. 
(C.  P.)     Murtland  v.  Wright,  388. 

SHIPS  AND  SHIPPING.  A  row-boat  is  not 
within  the  protection  of  the  sailing  rules.  P.  &  R. 
R.  R.  Co.  V.  Adams,  329. 

Collision.     See  Nboligbncb. 

Salvage.  Costs  in.  See  Costs.  (U.  S.  C.  C.)  Lub- 
ker  V,  Schooner  Quinby,  509. 

Advances  to  roaster  for  necessaries  for  voyage,  when 
a  lien  upon  freight.  (U.  S.  D.  C.)  The  Bark  Com- 
missionrath  Dientsbach,  100. 

Freight,  right  to,  when  lost.  (U.  S.  D.  C.)  The 
Brig  Muriel,  147. 

Authority  of  master  to  punish  seamen.  (U.  S.  D.  C.) 
Bark  Qeo.  Kingman,  50. 

The  shipping  commissioner  is  not  entitled  to  any 
additional  fees  when  a  seaman,  regularly  shipped  on 
a  vessel,  upon  its  return  reships  on  the  same  vessel 
for  another  voyage.  American  S.  S.  Co.  v.  Young,  393. 
See  Admiralty. 


SPECIAL  LEGISLATION.  See  CoN8TrrcTiovAJ« 
Law. 

STATUTES.  When  not  retroactive.  See  Con- 
stitutional Law.  Ballard  v.  Ward,  254.  Merriman 
».  Moore,  425.     Sutton  ».  Clark,  437. 

STOCK  EZCHAJTOE.  A  seat  in  is  not  attach- 
able. Thompson  V.  Adams,  281.  Pancoast  v.  JOowen, 
457. 

STOCK  OAMBLINa.  See  Contract.  North  o. 
Phillips,  151.     (C.  P.)     Thomas  v.  Smith,  390. 

STOPPAGE  IN  TRANSITU.     See  Salb. 

SUBROGATION.     See  Equity. 

TAVERN  LICENSE.  The  refusal  to  grant  is 
not  the  subject  of  a  writ  ot  error.    Toole*s  Appeal,  206. 

TAXES  AND  TAXATION.  An  appeal  from 
the  assessment  of  real  estate  made  by  the  Board  of  Re- 
vision will  not  be  entertained  when  the  appellant  has 
been  guilty  of  laches.    (C.  P.)    City  ».  Michener,  658. 

When  a  tract  of  land  lies  in  two  townships  it  should 
be  assessed  in  the  township  where  the  mansion  house 
is  located.  Bennethum  v,  Eckert,  373.  (C.  P.)  Nip- 
I>eno8e  Township  v.  Bastress  Township,  245. 

Priority  of  taxes  in  distribution  of  proceeds  of  sher- 
iff's sale  of  realty.     Dungan's  Appeal,  252. 

Collectors  of  taxes,  when  not  indictable  for  illegal  col- 
lection of  taxes.     Buck  v.  Commonwealth,  241. 

Corporations,  taxation  of.  When  a  part  of  the  coi- 
tal of  a  national  bank  is  invested  in  a  building  used 
for  banking  purposes,  and  the  bank  pays  into  the 
State  treasury  the  tax  of  one  percent,  prescribed  by  Act 
of  Assembly  upon  the  par  value  of  all  its  shares,  the 
building  cannot  be  taxed  for  county  purposes,  although 
the  cashier  occupies  the  part  of  the  building  not  used 
for  banking  as  a  residence.  (C.  P.)  County  of  Lan- 
caster V.  Lancaster  National  Bank,  29. 

A  company  flowing  petroleum  through  pipes  from 
place  to  place  is  a  transportation  company  within  the 
meaning  of  the  Act  of  April  24,  1874,  and  the  Act  of 
March  30,  1877,  and  as  such  is  liable  to  the  tax  im- 
posed by  the  said  Acts.  Columbia  Conduit  Co.  v.  Com- 
monwealth, 489. 

Contributions  made  by  stockholders  after  the  pay- 
ment of  dividends  to  supply  losses  incurred  by  the 
company  cannot,  in  computing  the  tax,  be  deducted 
from  the  actual  amount  of  taxable  dividend  received 
and  divided  among  the  stockholders.     lb. 

Exemption  from.  See  Coitstitcttiomal  Law.  (C.  P.) 
Y.  M.  C.  A.  V.  Douohugh,  208. 

Collateral  inheritance  tax.    See  Dbckdbxts*  Estates. 

TENDER.     S^e  Ejectment.     Costs. 

TRADE-MARBL  Congressional  legislation  as  to, 
unconstitutional.  See  Comstitctiosal  Law.  (U.  S. 
S.  C.)     United  SUtes  v.  Steffen,  524. 

Injunction  to  restrain  infringement  of.  See  Equity. 
(C.  P.)     Sheppard  i;.  Stuart,  498. 

TRAMPS.  Who  is  not  a  tramp.  (C.  P.)  Com- 
monwealth V,  Gill,  557. 

TRIAL  AND  ITS  INCIDENTS.  See  Practigb. 

TRUSTS  AND  TRUSTEES.  The  Common 
Pleas  still  has  jurisdiction  over  testamentary  trusts 
when  executors  are  trustees  nominatim  and  not  virtute 
officii,    Anderson  v.  Henzey,  39. 

The  income  of  a  faithless  trustee,  who  is  also  an  an- 
nuitant under  the  instrument  creating  a  spendthrift 
son  trust  in  his  favor,  will  not  be  sequestered.  Over- 
man's Appeal,  380. 

Under  what  circumstances  the  executors  of  a  sur- 
viving non-resident  trustee  are  entitled  to  transfer 
corporate  stock.  Lehigh  Coal  and  Nav.  Co.'s  Appeal, 
106. 

Though  one  who  voluntarily  assumes  to  do  some- 
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TRUSTS  AND  TRUSTEES— Continued. 
thing  without  consideration  be  not  liable  for  non-feas- 
ance, yet,  if  he  does  anything,  he  is  bound  to  do  it 
rightly  according  to  his  agreement.  Fairlamb  v.  Hemp- 
shire,  93. 

Trustees,  who  have  acted  under  the  advice  of  coun- 
sel and  in  good  faith,  are  not  responsible  for  an  error 
of  judgment,  or  a  mistake  of  law.  Bradley's  Appeal, 
181. 

Trastees,  when  not  responsible  for  depreciation  of 
securities  unconverted.  (0.  C.)  Williamson's  Es- 
tate, 83. 

A  claimant  at  distribution  in  the  Orphans'  Court, 
who  is  neither  creditor,  legatee,  nor  next  of  kin  of  the 
decedent,  cannot  waive  the  tort  of  a  trustee  and  sue  the 
estate  for  moneys  of  the  claimant  fraudulently  placed 
by  the  trustee  among  the  assets  of  the  estate.  Bra- 
man's  Appeal,  305. 

Wliere  an  administrator  at  the  sale  of  his  decedents' 
real  estate  discouraged  bidders  with  the  view  of  pro- 
curing the  property  himself  at  a  low  price,  and  he  pur- 
chased it  through  a  third  party,  though  not  at  a  gross 
undervalue,  the  sale  is  fraudulent  and  void  without 
regard  to  the  price  the  property  actually  brought,  and 
the  cestui  que  trust  is  entitled  to  recover  in  ejectment 
without  a  tender  of  the  purchase  money.  Mayer  v. 
Senyard,  224. 

Cestuis  que  trustent  are  not  bound  by  acts  done  or 
knowledge  possessed  by  a  trustee  when  acting  beyond 
the  scope  of  his  authority,  much  less  when  his  acts 
are  fraudulent  and  criminal.   Guillou  v,  Peterson,  268. 
Receiver  of   trust    funds,   when    appointed.      Bee 
Equity.     (C.  P.)     Fidelity  Co.  v.  Huber,  278. 
See  Escheat.    Commonwealth  v,  Naile,  203. 
Trusts,  when  active  or  passive.     See  Wills. 

"  UNDBR  AND  SUBJECT,"  liability  of  pur- 
chaser.     See  Landlord  and  Tenant.    Mortgaob. 

X7NINCORPORATED  80CIBTT.  Where  a 
suit  is  brought  agaiust  an  unincorporated  society  by 
its  association  name,  leave  will  be  given  to  amend  the 
record,  and  issue  an  alias  summons  against  the  indi- 
vidual members.  (C.  P.)  Schweinberg  v,  Paul 
Lodge,  48. 

USB  AND  OCCUPATION.  See  Landlord  and 
Tenant. 

U8UR7.  In  the  distribution  of  the  proceeds  of  a 
sale  of  mortgaged  premises  under  a  first  mortgage,  a 
second  mortgagee  is  entitled  to  dispute  the  lien  of  the 
first  and  the  amount  due  on  the  ground  of  usury. 
(C.  P.)     Lennig  r.  Meyer,  325. 

Subsequent  judgment  creditors  have  no  standing  to 
attack  a  judgment  on  the  ground  of  usury  without 
proof  of  an  intent  to  defraud  them  thereby.  Wheelock 
V,  Wood,  319. 

The  statute  of  limitations  applies  to  the  right  of  set- 
off for  usurious  interest  paid,  and  to  the  remedy  for  its 
recovery.     Stephens  v.  Monongahela  Bank,  491. 

The  State  and  Federal  Courts  have  concurrent  juris- 
diction in  actions  by  and  against  national  banks.     lb. 

Where  there  has  been  a  series  of  renewal  notes  given 
to  a  national  bank  for  the  continuation  of  the  same 
original  loAn,  the  taint  of  usury  in  the  first  transac- 
tion follows  down  the  descent  through  the  whole  line, 
and  when  the  bank  sues  to  recover  its  debt  on  the  last 
of  the  series  of  renewal  notes,  the  borrower  is  entitled 
to  credit  for  all  the  interest  he  has  paid  from  the  be- 
ginning of  the  loan,  and  not  merely  to  the  excess  over 
the  lawful  rate.     lb. 

The  rule  that  the  vicious  element  in  a  usurious  con- 
tract survives  in  all  its  transmutations  is  confined  to 


TJ&VRY''— Continued. 

cases  in  which  the  obligor  or  promisor  remains  the 

same.     Macungie  Savings  Bank  v.  Hottenstein,  320. 

A  national  bank,  by  charging  usurious  interest  on 
overdrafts  upon  it,  loses  the  right  to  recover  any  in- 
terest at  all.     Third  National  Bank  r.  Miller. 

The  sureties  of  a  debtor  are  entithid  to  take  advan- 
tage of  usury  included  in  a  debt.     lb. 

Contract  by  bank  to  pay  usurious  interest  to  school 
board,  when  authorized  by  statute.  McQuisten  r. 
School  Board,  123. 

The  payment  of  usurious  interest  after  the  maturity 
of  a  debt,  is  not  a  valid  consideration  for  an  agreement 
to  give  time.     Shaffer  v.  Clark,  459. 

VACANC7,  in  county  office,  what  constitutes. 
See  Counties.     Walsh  r.  Commonwealth,  21. 

VENDOR  AND  VENDEE.  Gas  fixtures  and 
heaters,  though  appurtenant  to  the  house,  are  per- 
sonal property.     Heysham  r.  Dettre,  207. 

Parol  evidence  is  admissible  to  show  a  collateral  ^ 
agreement  between  the  vendor  and  purchaser  of  a  house  ' 
that  the  gas  fixtures  and  heaters  should  pass  with  the 
house  to  the  purchaser  of  the  latter  under  a  written 
agreement.     lb. 

The  question  whether  a  chattel  affixed  to  the  free- 
hold becomes  part  of  the  realty,  depends  upon  circum- 
stances ;  as  between  heir  and  executor,  and  vendor  and 
vendee,  the  rule  with  regard  to  what  shall  be  con- 
sidered a  part  of  the  realty,  is  much  more  strict  than 
that  which  exists  between  landlord  and  tenant.  (C. 
P.)     Wilson  V,  Freeman,  33. 

What  covenants  implied  from  the  use  of  the  words 
"grant,  bargain,  and  sell."  (C.  P.)  Trotter  v.  Page. 
469.  ^ 

Right  of  married  woman  to  sue  for  breach  of  contract 
relating  to  real  estate.  See  Husband  and  Wipb.  (C. 
P.)     Freeman  r.  Walsh,  296. 

Liability  of  purchaser,  under  and  subject  to  a  mort- 
gage.    See  Landlord  and  Tenant.    Mortoaob.    Sale. 

VENUE,  Change  of.  See  Mandamus.  City  of 
Williamsport  v.  Commonwealth,  345. 

WAOBRS.  Stock -gambling  contracts.  See  Con- 
tracts. 

WASTE.  Injunction  to  stay,  when  granted. 
See  Equity. 

WATER-RENTS,  non-payment  of,  power  of  city 
authorities  to  cut  off  water.  See  Municipal  Corpora- 
tions.    Girard  Life  Ins.  Co.  v.  City,  69. 

WAT,  right  o^  when  established  by  prescription. 
See  Easbmbnt.     Workman  v,  Curran,  101. 

WHARVES  AND  DOCKS.  Dockage,  contract 
to  pay,  when  not  implied  from  use  and  occupation  of 
dock.     Easby  v.  Patterson,  219. 

Jurisdiction  of  port-wardens  over  wharfage  contro- 
versies.    See  Rivers.     Simpson  v.  Neill,  85. 

Jurisdiction  of  port-warden  over  wharf  lines.  See 
RiVBRB.     In  re  Port  Wardens'  Line,  277. 

WILL.  What  not  a  testamentary  writing.  (0. 
C.)     Dewald's  EsUte,  422. 

Teetamentary  capacity.  Want  of  memory,  vacil- 
lation of  purpose,  credulity,  vagueness  of  thought  may 
coexist  with  testamentary  capacity.  (0.  C.)  Hopple's 
Estate,  523. 

Deference  on  the  part  of  a  testator  to  the  opinion  of 
the  wife,  in  the  management  of  his  estate  and  in  the 
daily  conduct  of  his  life,  does  not  indicate  any  undue 
influence  on  her  part  which  will  render  invalid  a  will 
made  in  her  favor.     lb. 

Issue  devisavlt  vol  non.    Verdict  by  agreement, 
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WILL — Continued, 

when  set  aside.    See  Peacticb.     (C.  P.)    Sheetz  v. 

Whitaker.  403. 

Party  plaintiff^  when  not  permitted  to  withdraw 
from  issue.  See  Pkactice.  (C.  P.)  Sheetz  w. 
Whitaker,  403. 

In  the  case  of  a  bequest  to  a  widow  of  the  testator 
durante  riduiiate  with  a  limitation  over,  the  limitation 
over  will  be  sustained.  (0.  C.)  Hough's  Estate, 
559. 

ConverBlon.  Unless  a  will  contains  an  imperative 
direction  to  sell  irrespective  of  contingencies,  and  in- 
dependent of  discretion,  conversion  of  real  estate  de- 
vised to  trustees,  with  power  of  sale,  will  not  take 
place  until  the  sale  is  actually  made.  Peterson's 
Estate,  300. 

Power  of  Bale,  whether  man$latory  or  discretion- 
ary ;  Orphans'  Ck)urt  will  not  compel  exercise  of  power. 
(0.  C.)     Peterson's  Estate,  508. 

Eleotion  of  widow  to  take  against  a  will  creating 
a  trust.     (O.  C.)     Calahan's  Estate,  130. 

TrnstB,  active  or  pasaive.  A  trust  in  favor  of 
minors,  and  upon  the  youngest  reaching  the  age  of 
twenty-one  years  then  to  be  conveyed  in  such  way 
and  manner  that  each  share  shall  be  for  the  sole  and 
separate  use  of  the  beneficiary,  free  from  the  debts  of 
her  then  present  or  any  future  husband,  will  be  sus- 
tained. In  such  case  the  status  of  the  daughters  at 
the  time  fixed  for  the  division  of  the  estate,  fixes  the 
nature  of  their  interest.  (0.  C.)  Hughes's  Estate, 
539. 

Remainder.  A  devise  of  the  income  of  real  estate 
in  trust  for  a  wife  during  life  or  widowhood,  and  upon 
death  or  marriage  the  real  estate  to  be  sold  and  pro- 
ceeds divided  among  children  '*  then  living,"  creates 
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a  contingent  remainder.     (O.  C.)    Calahan's  Estate, 

130. 

A  devise  to  trustees  to  pay  and  divide  income  long 
testator's  children  in  equal  shares,  and  ui>on  the  death 
of  each  child  to  pay  the  principal  represented  by  his 
share  of  the  income  to  his  children  if  of  full  age,  and 
if  minors,  to  pay  the  income  during  minority,  and  the 
principal  upon  their  attaining  twenty-one,  creates  a 
vested  interest  in  the  grandchildren.  Peterson's  Es- 
tate, 300. 

In  a  will,  the  words  "when"  or  **  upon"  in  a  gift  to  a 
person  at  a  certain  period,  if  preceded  by  a  limitation  of 
the  estate,  do  not  imj)ort  a  contingency,  bnt  the  estate 
vests  from  the  death  of  the  testator.  Crawford  r.  Ford, 
532. 

Confltruotioii.  Where  distribution  is  to  be  made 
among  two  or  more  without  anything  to  indicate  the 
proportions  in  which  they  are  to  take,  the  presump- 
tion is  that  the  shares  are  to  be  equal.  Lewis's  Ap- 
peal, 353. 

Where  the  meaning  of  a  devise  is  uncertain,  the  law 
will  adhere  as  closely  as  possible  to  the  general  rules 
of  inheritance ;  and  whoever  claims  against  the  laws 
of  descent,  must  show  a  satisfactory  written  title. 
Grim's  Appeal,  517. 

A  mere  direction  by  a  testator  that  a  devisee  shall 
pay  a  legacy,  does  not  create  a  charge  on  land.  There 
must  be  express  words  or  a  necessary  implication  firom 
the  whole  will  that  such  was  the  intention.  Cable's 
Appeal,  549. 

Annuity  created  by  will,  when  apportionable.  See 
Annuity.     Stewart  ».  Swaim,  407. 

WITNESS  FEES.     See  Costs. 


NoTB. — The  following  was  omitted  from  the  Index  of  Vol.  IV.  • 

PRIVILEGE  FROM  ARREST.  The  exemption  from  arrest  of  members  of  the  State  legislature  during 
their  attendance  upon,  and  in  going  to  and  returning  from  the  sessions  of  the  legislature,  under  Art.  II.,  sec. 
15,  of  the  Constitution  of  Pennsylvania,  applies  only  to  arrest  on  civil  process,  and  not  where  crime  or  misde- 
meanor is  charged.    (Q.  S.  of  Delaware  Co.)    Commonwealth  ex  rell  Bullard  v.  Keeper  of  the  Jail,  4  W.  N.  C.  540. 


END  OF  VOLUME  VII. 
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